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PAN CH A Y AT. 

Paper-books. 

PARDAHASHIH WOMEN. 

PARDORT. 

Parol evidence. 

PABSIS. * 

Particulars of property for sale, Alteration of— 
PARTIES. 

1, Parties to Suits— 

Advocate General. 

Agents. 

Benamidars, 

Bonds, Suits on— 

Contracts, Sum on— 

CO-SIT AKERS. 

Debtor and Creditor, §ur'rs be- 
tween— 

Declaratory Decrees. % 

. Endowments* 

Government. 

Husband and Wipe. 

Joint Family. 

Landlord and Tenant. 

Legacy, Suit tor- 
maintenance, Suits for- 
Malicious Prosecution, Suit foe— 

* Minor, Suit By- 
Mortgages, Suits concerning— 

Nawab Nazim’s Debts Act, Suit un- 

0 DBR— 

Negotiable Instruments. 

Partition, Suit for— 

Partnership, Suits concerning— 
Principal and Agent. 

Purchasers. 

Registration, Suits for— 

Bent, Suits for, and Intbrvbnors in 
such Suits, 

Reversioners. 

Sale in Execution, 

Sale proceeds, Suit for, after Dig 

TEIBUTION, 

Sureties. 


PART&S — continued. 

2. Suits by some of a Class as Representa- 

tives of Class. 

3. Adding Parties to Suits— 

a) Generally. 

b) Power of Be venue Court to add 

Parties. 

(a) Plaintiffs. 

(d) Defendants. 

(e) Appellants. 

(/) HESTON DENTS, 

4 Substitution of Parties— 

(a) Generally. 

(b) Plaintiffs. 

( c ) Defendants. 

00 Appellants * 

(e) Respondents, 

* 5 Transposition of Parties 
„ 0 Parties with ‘varying Bights. 

7 Parties in two Capacities. 

8* Disability to Sue, 

9. Objection as to Defect of Parties. . 
10. Privileges of Parties 

PARTIES TO CONVEYANCES 
PARTITION. 

1. Form of Partition. 

2 Private Partition. 

3. Bight to Partition — 

(a) Generally 

(b) Partition of Portion of Property. 

4. Appointment of Commissioner 

5. Jurisdiction of Civil Court in Suits re- 

specting Partition* 

0, Question of Title, 

7. Mode of effecting Partition, 

8. Effect of Partition, 

9. Liability after Partition, 

10. Miscellaneous Cases. 

Partner of Director appointed as Solicitor of Com- 
pany. 

i Paitucrs. 



PARTNERSHIP. . 

1 What constitutes Pab^nersetp, 

2. RIGHTS AND LlABILlfta OP Pahtneb&* 

3 Suits eespecting Partnerships * 

4. Dissolution op Pabtneeship. 

5- Peooeduee. 

PARTNERSHIP PROPERTY. 

Partnership property, Interest in— 

Party wall. Liability of adjoining owner forests* 
of— f 

Passenger by rail 

PASTURAGE, RIGHT TO- 
PATENT. 

Patent Act, 1859. 

Patilof village, Suit for declaration of right to offici- 
ate as— 

PATNI TENURE v 

Patmdar, Bight of — 

PAUPER SUIT. 

„ A* Suits. 

2. Appeals. 

Pawnor and pawnee. 

Payment, Evidence of — 

Payment in consideration of releasing person *from 
prison. 

' PAYMENT INTO COURT. 4 

Payment into Court by mortgagee to prevent sale^lf 
mortgaged property. 

Payment of debt barred by limitation. 

Payment of interest in advance. 

Payment of whole debt by one debtor. 

Payment, Specified time for — 

Payment to stay sale. 

PENAL CODE, 

s. 83. 

• s. 172. 

s. 173. 

s. 174. 

— s. 177. 

s. 179. 

s. 180. 

s. 182. 

s. 186. 

s. 188. 

s. 189. 

— * s. 201. 

s. 206. 

s. 210. * 

. s. 217, 

s, 221. 

s. 27J, 


PENAL COplE — continued, 

s. 279. 

s. 283. 

~ : s. 286- 

s. 328. 

r— s, 372* 

a. 373* 

a. 397, 

s. 422. 

— s. 424. 

s. 471. 

s. 474. 

^ g. 476. 

In — * s. 496. 

s. 498. 

Penal Cotie Amendment Act. 

Penal Cocftf, Exceptions in— 

Pemtlfcy. ; 

PENSIONS ACT (VI OP 1849), 
TjElfrsiONS ACT (XXIII OP 1871). 


8. 4. 

8. e. 

8. 11, 

8 , 12 . 

PEONS, APPOINTMENT Off- 

Pcrim, Island of. Law in force in— 

Perjury, 

PERMANENT SETTLEMENT. 

Perpetuities. 

Personal decree. 

Petition, Application by, for appointment of gu 
dian. 

Petition for administration summons. 

Petition, Misstatement in— 

Petition, Power to allow withdrawal of — 

Petition, Power to set aside order dismissing— 
PHULKUR, RIGHT OP- 
Pilots. « 

Place of woi&iip, Liberty to erect — 

PLAIN#. 

1. Geneeal Construct lon of Pleading®. 

2. Admission of Plaint, 

3. Poem and Contents of Plaint — 

(a) Date of Cause of Aotjon, 

( o ) Frame of Suits generally. 

(e) Plaintiffs* 

(i d ) Defendants. 

(<?) Boundaries, t 4 

if ) Special Cases. 
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PLAINT — continued 

4, Verification and Signature, 

5, Amendment of Plaint, 

6, Return of Plaint. 

7 Rejection of Plaint. 

*6. Procedure. 

Plaintiff, Imprisonment of, for costs of suit. * 
Plaintiffs. 

PLEA. 

Plea of guilty on one of^two contradictory charges. 

PLEADER. 

1 Appointment and Appearance 

2. Authority op, to bind Client 

3. Remuneration. 

4. Removal, Suspension, and Dismissa 

5. Purchase <?f Decrees by Pleader, 

Plcadcvslup examination. 

PLEADINGS. 

Pledge of goods. 

Poisonous Drugs Act 

Police Act, XXIV of 1859 (Madras Polio* Act). 

POLICE ACT (V OF 1861) 

s. 13 

s, 23, 

— s. 25. 

* s, 29. 

- — * s. 34. 

.. s. 42. 

Police Amendment Act 

POLICE INQUIRY, 

POLICE MAGISTRATE. 

POLICE OFFICER. 

Police report. 

Policy, Construction of — 

Policy of assurance. 

Political Agent, Order made by, in his»* executive 
capacity. 

Political Resident at Aden, Court of — 

PORT OF CALCUTTA. 

Port Rules. 

Portuguese succession 
Ports Act, 

POSSESSION. 

1. Evidence of Possession.* 

2. Evidence of Title. 

3. Nature of Possession. 

4. Adverse Possession. 

6, Suits base^ on Allegation of Posses- 
sion. 

6. Suits for Possession— 

( a ) Proof of particular Title. 

( b ) Other Suits for Possession. 


POSSESSION", ORDER OE CRIMINAL 
" COURT AS TO— 

ft V Casjjs wmoft Magistrate oas decide as 
t6 Possession. . . , 

2. Likelihood of Breach of" the Peace, 

3. Notice to Parties, 

* 4. Evidence, Mode of taking, &c. 

5. Decision of Magistrate as to Posses- 

*** SION. 

, 6f Nature and Effect of Decision 

* ' 7. Attachment of Property, 

* *8 Disputes as to Rig^t of Way, Water, 

&o 

00 9 Local Inquiry 
10. Dispossession by Criminal Force. 
Post-nuptial contract 
POST OFFICE ACT, 1854. 

’ ~ s * 49 * 

^ if? — a. go, ^ 

POST OFFICE ACT,* XIY OF 1866, 

~t ss. 48, 

Postpone petition. 

Pot^i- Construction ofr- 
Potta, Tender of — 

Poundage, Right to— 

Power of appointment, 

POWER OF ATTORNEY, 

PRACTICE.* 

L* Civil Cases — 

Adjournment. 

Affidavits 
Aftjsal 

Application after Refusal. 

Cause List. 

Certificate of Sale. 

Commissioner for taking Accounts. 
Consent Decree. 

Counsel's Fees. 

Courtb of Justice. 

Damages, Assessment of— 

Execution of Decree, Application 
for — 

Execution of Deed. 

Extraordinary Jurisdiction of High 
Court, Application in— 

Inspection and Production of Docu- 
ments. , 

Interrogatories. 

Leave to sue or defend. 

Letters of Administration. 

Motions. 

Notice, Re-issue of— 

Orders 

Paper-Books. r 

Parties. 

Payment out of Mpnby deposited in 
Court, * 

Record, Documents .forming ~ 

Review. 

Revival of Suit. 

Rule to show Caw. ' , 



PRACTICE— 

Security for Costs. ' ' * * 

Setting- down Case for hearing^ 

Stay of' Sttit. 

Testamentary Matters 
Translation op Papers. 

Transfer of Case, 

Transmission of Documents , m 
Withdrawal of Suits or Appeals* 

2. Criminal Cases— 

Adjournment. 

Affidavits. 

Caution to Accused 
Evidence, Mode of recording- 
judgments, Copies of— 

Record in Sessions Cases. 

Revision, Application for— 

Bule to show Cause 
Signature of Magistrate 0 

Transmission,, of Becord «<r High 
Court. 

Undefended Accused. 

PRE-EMPTION. 

S Subjects of, and Transfers giving rise 
to, Pre-emption. 

2 Bight of Pre-emption. 

3 Construction of Wajib-ul-urz. 

4. Purchase-money. 

5. Loss or Waiver of Bight. 

. 6. Miscellaneous Cases. 

Preliminary inquiry 

Prerogative of the Crown, Statute limiting — 
PRESCRIPTION. 

1. Claim to Prescription. 

2. Easements-* 

(а) Generally. 

(б) Houses. 

c) Land. 

d) Money Allowance. 

(e) Office* 

if) Collection of Bevenue. 

(g) Light and Air, 

(h) Bight of Way. 

( i ) Bight to Water. 

Prescriptive right. 

PRESIDENCY BANKS ACT, XI OP 
1876. 

> PRESIDENCY MAGISTRATE. 

Presidency Magistrates Act. 

Presumption. 

Previous conviction. 

Primogeniture. 

PRINCIPAL AND AGENT. 

1. authority of Agents 

2. Ratification. 

3. Revocation 

4. Duty of Agents to Account, 

5. Liability of Principal, 

6. Liability of Agents. 

* 


PRINCIPAL * AND SURETY. 

1. Liability of Principal, 

2. Liability of Surety. 

3. Discharge of Surety. 

Priority. 

PRISONER. 

Prisoners’ Testimony Act. 

PRISONS ACT, XXVI OP 1870. 
s. 45. 

PRIVATE DEFENCE, RIGHT OP— 
PRIVATE PROSECUTOR, 

Privilege 

^PRIVILEGED COMMUNICATION. 

Privy Council 

PCivy Council Appeals Act, 

PRIVY COUNCIL, PRACTICE OP— 

1. Appeals from Interlocutory Orders, 

2, Enlarging Time for Appeal, 

3. Special Leave to appeal, 

4, Leave to defend Appeal. 

6. Cross-appeal. 

0. Valuation of Appeal. 

7. Stay of Brooke dings in India pending 

Appeal. 

8. Withdrawal of Appeal. 

0. Insolvency of Appellant. 

10. Dismissal of Appeal for want of Prose* 

cution, 

11. Restoration of Appeal, 

12. Remission of Case to India. 

18. Practice as to Objections, 

14. Questions of Fact, 

15 Concurrent Judgments on Facts, 

10. Re-hearing. 

17. Leave to bring fresh Spit, 

18. Enforcing Execution of Order. 

19. Costs. 

PROBATE, 

1. Power of High Court to grant, and 
. Form of— 

2. Jurisdiction of District Courts. 

3. Of what Documents granted, 

4. To WHOM GRANTED. 

5. Proof of Will. 

6. Administration Bonds. 

7. Amendment of Beror in Probate. 

8. Opposition to, and Revocation of, Grant# 
9 Effect of Prqbate. 

PROBATE ACT (V OP 1881). 

' — * ss, 18 to 28, 

Prohate duty. 

Procedure. 

“ Proceedings/* Meaning of — 

Proceeds of sale. 

Proclamation, 

Proclamation of sale. 

PRODUCTION OP DOCUMENTS, 



Profits, Suit for — 

Prohibitory order. 

Prohibitory order, Service of— 

<c Projali,” Moaning of— 

“^Promise to pay.” 

PROMISSORY NOTE. 

1. FORM OF — 

2. Consideration. 

3. Assignment or, and Suits on- 
Promissory notes. n 

Property. 

PROPRIETARY RIGHT. 

Prosecution. 

Prospectus. 

PKOSTITTJTfj. 

Prostitution. 

Protector of Labourers. 

Provision in Act for benofit of Government, 
Provocation. 

PTJBXiIC DEMANDS RECOVERY ACT 
(BENGAL* ACT VII OF 1880). 

s. 6. 

as, 10 & 23 . 

Public documents 

Public forry, Plying boat for hire near— 

Public highways, Powers of Municipal Commis- 
sioners ovor — 

Public nuisance. 

Public officer. 

Public policy, Agreements contrary to— 

Public policy, Custom contrary to — 

PUBLIC PROSECUTOR. 

PUBLIC ROAD. 

PUBLIC HEALTH, OFFENCE AF- 
FECTING — 

Public safety. Offence affecting — 

PUBLIC SERVANT. 

Public spring. 

Public thoroughfare, Suit for obstruction of— 

Public worship. 

Publication of banns of marriage. 

Publisher. 

PUNDITS, OPINIONS OF- 

Pumshment, Enhancement of— 

Punishment, Form of— 

Purchase, 

Purchase -money* 

Purchaser, 

Quarries, Suit for rent of stone — 

Question of fact. 


J jjjgfcion of title. 

uqptip put by Judge to jury after verdict, 
tfj^stion referred to Full Bench. 

V * 

" ACT, XVIII OF 1854, ss. 28 & 

' f*?- , 

JRAILWAY ACT, XXV OF 1871. 

—7 s. 2.’ 

' fit; s. 21. 

— ^ s. 29. 

. RAILWAY ACT, IV OF 1879. 

! ^ 3 . 11 . 

' - ss. 17, 31. 

, — . A s. 26. 

B^WAY company. 

Railway receipt. 

Haj, Succession to — 

RAPE. * 

Rashness. 

RATIFICATION. 

Readiness and willingness. 

Reasonable $ind probable cause, 
i Receipt. * 

RECEIVER. 

Recitals m documents. 

RECOGNISANCE TO APPEAR. 
RECOGNISANCE TO KEEP PEACE. 
1* Persons out of Jurisdiction 
2. Magistrate with Powers of Appellate 

COURT. 

3. When Recognisance max be taken. 

4. Credible Information. 

5 Summons, 

6. Opportunity to show Cause. 

7. Summoning Witnesses, 

8. Likelihood of Breach of Peace, and Evi- 
dence. 

9, Second Application for Security. 

10. Effect of Order postponing Proceedings 
for Civil Suit. 

11. Order limited by Requisition, 

12, Amount of Security 

13. Effect of Signing wrong Bond. 

14. Cancelling Order. 

15. Discharge of Recognisances. 

1G. Forfeiture of Recognisances, 

Record. * 

RECORDER OF MOULMEIH, 
RECORDER OF RANGOON. 
RECORDERS ACT, XXI OF 1883. 

* 0 . 11 . 

* s. 17. 



RECORDERS ACT, XXI OP 1883- 

contmued. 

■■■ - « ss. 22, 25. 

s. 27. 

RECORDS, LOSS OP— 

Redemption, 

REFERENCE PROM SUDDER CQURT 
AT AGRA. 

REFERENCE TO PULL" BENCH. 
REFERENCE TO HIGH COURT— CIVIL 
CASES. 

REFERENCE TO HIGH COURT-CRI- 
MINAL CASES. 

Refund of stamp duty. 

Refusal to give receipt for summons. 

Refusal to perform services. 

Refusal to register, 

REGIMENTAL DEBTS ACT. 

'RegiCtrar, Offence committed in proceeding be- 
fore — 

REGISTRAR OP HIGH COURT. 
REGISTRATION. 


REGISTRATION ACT, 1877 — continued , 

s. 49, 

Ll St go. 

; 8. 57. 

^ s, 58. 

s. 60 . 

i. 69. 

s, 73. 

8. 77. 

8. 82. 

s. 83. 

s. 84. 

s. 87. 

Registration of Mahomedan marriage#. 
Registration of name, 

Registration of petition of appeal. 

Registration of transfer. 

Registry ticket, Possession of— 

Regulations made under statute, 

Regulation law.* 

Rp-hcanng. ** 


Bengal Regutbation XXXVI oe 1793. 

Madras Reotxeation XVII or 1802. 

REGISTRATION ACT, XIX OP 1843, 
s. 2. 

REGISTRATION ACT, XVI OP 1864. 

s. 13. 

s. 17. 

— s. 51. 

REGISTRATION ACT, XX OP 1866. 

■ ss. 52, 53. 

; — s 55. 

REGISTRATION ACT, VIII OP 1871. 

— s. % 

REGISTRATION ACT, 1877. 

s. 3. 

a. 17. 

s. 18. 

— a 20. 

s. 21. 

s 22. 

s. 23. 

s. 28. 


s. 34. 
s. 35. 
s. 39. 
s. 47. 
s 48. * 


Release of claim secured by mortgage, 

Release of Government rights. 

Release to one of several partners, 

RELIEF. 

RELIGION, OFFENCES RELATING 


RELIGIOUS COMMUNITY, 


KHiJbiJN^UIWirJLMENT BY HEIR. 

RELINQUISHMENT BY MOTHER OP 
HER INTEREST IN PROPERTY. 

Relinquishment, Deed of, effecting partition. 
Relinquishment of claim. 

RELINQUISHMENT OP TENURE. 


RELINQUISHMENT OR 
TO SUE FOR PORTION 


OMISSION 
OP CLAIM. 


REMAND. 


1 , Poweb < 5 p Remand. 

2, GnotfKD bob Remand, 

3 , Second Remand, 

4 pKooEDthiK on Remand 
5 . Objections to Franrwfs on Remand, 
0 . Cases oe Abbeax* aetbe Reman ik 
7 . Oiuminal Oakes. 


Re-marriage of Widow , 
Remoteness, 


Rent, 


RENT, SUIT FOR- 

Renunciation of executorship. 
Renunciation of lights. 



REPEAL OP ACT, EFFECT OF— • 

Report fiom Record Office. ® 

Report of Am con. % *■* 

Report of Magistrate on inquiry into cause of /loath, 
import of Police 

Repiesentative of assignee of debt. 

representative op deceased 

PERSON. 

Re-sale. 

Re-sale of goods, Notice of — c 

Rescue 

Reseivoir, * 

Residence. 

Resistance of process of Civil Com t 

RESISTANCE OR OBSTRUCTION TO 
EXECUTION OP DECREE. 

RES JUDICATA. 

# 1 General Casks 

*2. BSTOPPEL by Judgments. 

3. Adjudications. 

4. Judgments on technical Points. 

6. Greeks in Execution of Decree. 

6, Causes of Action. 

7, Matters in Issue, 

8, Parties — 

(a) Same Parties or their Represent- 
atives. * 

(5) Intervenors. 

(e) Party erroneously in Decree. 
id) Pro formA Defendants. # 

(e) Co -DEFENDANTS. 

0, Competent Court— 

* (a) General Cases. 

(h) Small Cause Court Cases. 

(c) Revenue Courts. 

(d) Criminal Courts. 

10. Refusal of Relief. 

11. Private Rights. 

Resolutions of Corporation, Libel contained in— 

Respondent not appearing m Lower Court, Right of 
appeal of — 

Respondents. 

RESTITUTION 0P CONJUGAL 
RIGHTS. 

Restoration of property by Criminal Court, 

Restoration of case struck out by mistake as com- 
promised. 

RESUMPTION. 

1, Right to resume. 

2, Procedure. 

3, Effect of Resumption. 

4, Miscellaneous Cases 
Re-trial, 

" Return,” 

Revenue, 


Revenue Commissioners, Sanction of, to graze cattle. 
Revenue Court, Suit to set aside orders of — • 
Reversioners. 

REVIEW. 

I. Orders subject to Review. 

2 Power to Review. 

3, Form of, and Procedure on, Application. 

4. Review by Judge other than Judge inf 

original Case. * 

5 Ground fcTr Review. 

6 Reviews after time. % 

7 Questions which s^ay be raised on Re- 

view. 

8 Grant or Refusal of Review, 

9 Appeals and Procedure in Appealb 

10. Procedure on Re-hearing of Case. 

II, Criminal Cases 

Revision — Civil Cases 

REVISION-CRIMINAL CASES. 

1. General Rules for Exercise of Power. 

2 Delay 

3. Question of Fact. 

4. Evidence and Witnesses. % * 

5 Acquittals 

6, Commitments r 

7. Discharge of Accused. 

8 Judgment, Defects in— 

9. Re-trial. 

*10. Sentences, 

11. Verdict of Jury and Misdirection, 

12. Miscellaneous Cases. 

Revival of criminal proceedings. 

Revival of decree 

Revival of proceedings in execution. 

Revival of prosecution. 

REVIVAL OE SUIT. 

RIGHT OF APPEAL, 

RIGHT OF OCCUPANCY. 

1. Acquisition of Right— 

( a ) Persons by whom Right may be 
Acquired. 

b) Subjects of Acquisition. 

c) Mode of Acquisition. 

2. Loss or Forfeiture of Right. 

3. Transfer of Right. 

RIGHT OF REPLY. 

RIGHT OF SUIT. 

1. Interest to Support Right. 

2. Accrual of Right. 

3. Survival of Right. 

4. Suit brought in two Courts. 

5. ACTS DONE IN 'EXERCISE OF SOVEREIGN 

Powers. 

G. Attachment, Suit to set aside— 

7. Awards, Suits concerning — 

8. Boundaries. 

9. Building, Suit to restrain— 

10. Caste Questions, 

11. Cess. * r 



BIGHT OP continued. 

12, Charities. 

13 Compensation 

14 Contracts and Agreements. 

15. Co-sharers. 

16. Costs. 

17 Customary Rights. 

18 Debtor and Creditor. 

19. Decrees, Shits on— 

20. Dignities 

21 Doctors' Fees. • 

22 Documents, Loss or Destruction of— 

23 Endowment, Committee of— 

24 Enhancement, Notice op — 

25 Execution op Decree. 

26 Ferry, Suit relating to — 

27 Fresh Suits. 

28 Government School, Suit por Benepit op — 

29. Idols, Suits concerning — 

30. Income Tax. 

31. Injuries by Representative op Deceased. 

32. Injury to Enjoyment op Land. 

33. Instigating Proceedings, Suit foe— 

34 Interest, Suits for— 

35^ Joint Right. 

36. Judicial Oppicers, Suits against— 

37. King op Oudh, Suit against— 

38. Landlord and Tenant, Suits concerning 

39. Loss op Service. 

40. Maintenance 

41 Mesne Propits. 

42 Misrepresentation 

43. Money had and received. 

44/-MONEY PArD. 

45, Municipal Oppicers,* Suits against— 

46 Obstruction to Public Highway. 

47. Oppioe or Emolument. 

48. Orders, Suits to set aside — 

49 Possession, Suits for— 

50. Public Worship, Suits regarding Right 

op — 

51. Registration op Name 

52 Resumption, Suit por Unlawful— 

63. Revenue, Sale por Arrears op 

64. Revenue, Suit por Arrears op- 

65. # Sale in Execution op Decree. 

56. Ship, Sale op- 

57. Subscription to charitable Institution 
58 Torts 

69. Witness, Suit por Expenses of— 

BIGHO? OF WAY. 

Right to appear 

bight to begin. 

BIGHT TO USE OP WATEB. 

BIOTING. 

BIPABIAN PBOPBIETOBS. 

Rival h&ts. 

River. 

BOAD, OWNERSHIP OF- 

KOAD CESS ACT (BENGAL ACT X OE 

JLo / 1). 

a. a ' 


ROAD CESS .ACT (BENGAL ACT X 
OE 1871) — continued. 

S.5. 

ROAD CESS ACT (BENGAL ACT IX OE 
1880), ss. 62, 63. 

ROBBERY. 

RULE TO SHOW CAUSE. 

Rules of English law. Applicability of, to Hindu 
wills. 

| RULES OE HIGH COURT, CALCUTTA. 
RULES OE HIGH COURT, MADRAS. 
RULES OE LOCAL GOVERNMENTS. 
RULES OF SUPREME COURT, BOMBAY. 
RULES OE SUPREME COURT, CAL- 
®UTTA. 

RULES MADE UNDER ACTS. 

Ryot. 

SALARY. * 

Sale 

SALE POR ARREARS OE RENT. 

1. Act VIII of 1835. 

2. Madras Aot VllI of 1865. 

3. Defaulters. 

4. Undkr-tknures, Salk of— 

5. PORTION OF UNDMB-TUN UBK, SALK OF— 

6. Effect of Sale. 

7. Incumbrances. 

# 8. Bights and Liabilities of Purchasers, 

9. Second Sale, 

10. Subplus Proceeds of Sale. 

11. Deposit to Stay Sale, 

12. Setting aside Sale— 

(a) Irregularity. 

(b) Other 0 bounds, 

13. Effect of setting aside Salk. 

SAIiU FOB ABBEABS OF REVENUE* 

1. Right to Sell 

2. Pboteoted Tenubes, 

3. Sale of Shabk of Estate, 

4. Incumbrances— 

(a) Generally. * 

(b) Act I of 1845. 

(c) Bengal Regulation XX of 1822. 

(d) Aot XI of 1859, 

5. PURCHASERS, RIGHTS AND LIABILITIES OF— 

6. Deposit to stay Sale. 

7 Salk-pkockeds. 

8. Setting aside Sale — 

(«) Irregularity. 

(b) Other Grounds. 

9. Miscellaneous Cases. 

SALE IN EXECUTION OF DECREE, 

1, Person selling Property of which he is 

NOT, but AFTERWARDS BECOMES! OWNER, 

2, Objection to Sale, 

3, Stay of Sale, 



SALE m EXECUTION OF * DECREE 

— continued , 

4. Immoveable Property. 

5 PURCHASERS, EIGHTS OF— 

(a) Generally. 

* (b) Easements. 

(c) Emblements. 

(<£) Bent. 

6. Errors in Description of Property 

SOLD, 

7. Joint Property, 

8. Mortgaged Pbopebty. n 

9. Decrees against Representatives. 

10. Be-saiSs. 

11. Purchasers, Title of— 

(а) Generally. 

(б) Certificates of Sale. 

12. Distribution of Sale -proceeds. • 

13. Wrongful Sales. • 

14. Invalid Sales— 

(a) Death of Decree -holder before 
Sale. 

* (l) Death of Judgment-debtor before 

Sale, 

(cj PRAUD. 

(d) Execution Proceedings struck 

OFF. * 

(e) Decrees afterwards reversed. 

(f) Decree found to have been satis- 

fied. 

(&) Decree against Wrong Person. 

(A) Want of Saleable Interest. 

(«) Want of Jurisdiction 

(}*) Decrees barred by Limitation. 

(A) Sale pending Appeal. 

15. Setting aside Sale— 

(a) Irregularity— General Cases. 

(b) Substantial Injury. 

(c) Expenses of Sale. 

1G. Setting aside Sale— Bights of Purcha- 
sers. 

(a) Compensation. 

(&) Recovery of Purchase -money. 

Sale of goods. 

SALT, ACTS AMD REGULATIONS 
-RELATING TO— 

1. Bengal. 

2. Madras. 

3. Bombay. 

Salt Acts, Breach of — 

SALVAGE. 

Salvage hen. 

SAN AD. 

Sanction of Board of Revenue. 

Sanction of Court. 

Sanction of Government to sue. 

Sanction to graze cattle. 

Sanction to proceedings in lunacy. 


SANCTION TO PROSECUTION. * 

1. Application for, and Grant of, Sanc- 

tion. 

2. Where Sanction is necessary. 

3. When Sanction may be granted. 

4. Kotioe of Sanction. 

5. Nature, Poem, and Sufficiency of Sanc- 

tion. 

6 Power to grant Sanction. 

7 Discretion in granting Sanction 

8. Fresh Sanction. 9 

9. Power to question Grant of Sanction. 

10. Want of Sanction. 

11. Non-compliance with Sanction. 

Schedule, Verification of, by affidavit. 

Scheduled Districts Act. 

SCIRE FACIAS, WRIT OF— 

SEA CUSTOMS ACT (VIII OF 1878). 

« s. 128. 

s. 197. 

Seaman, Discharge of — 

Search-warrant. ^ ^ 

Seaworthiness. 

Second appeal. " 

Secretary of charitable institution, Suit by, against 

subscriber. 

SECURITY EOR COSTS. 

1. Suits. <* 

2. Appeals. 9 

SECURITY FOR GOOD BEHAVIOUR. 

Security for past loan. 

SENTENCE. ' 

1. General Cases. 

2. Capital Sentence. 

3. Cumulative Sentences. 

4. Fine. 

5. Imprisonment— 

(a) Imprisonment Generally. 

b) Imprisonment and Fine. 

c) Imprisonment in default of Fine. 

G. Sentence after previous Conviction. 

7. Solitary Confinement. 

8. Transportation. 

9. Whipping 

10 Power of High Court as to Sentences— 

(a) Generally 

(b) “Enhancement. 

(c) Mitigation, 

(d) Reversal. 

Separate acquisition. 

Separate charges, * 

Separate offences. 

Separate property. 

SEQUESTRATION. * 

Servant, , 

SERVICE OF PROCESS, 

m 



SERVICE OF SUMMONS, 

Service under East India Company 

SERVICE TEHUBE. 

Sessions cases, 

SESSIONS JUDGE, JURISDICTION 
OF — 

SET-OFF. 

* 1. MISCELLANEOUS CASES 

2. Set-opp allowed 

3 SET-OPP NOT ALLOWED 

4. Cross-decrees 

SETTLEMENT. 

1. CONSTRUCTION 
t 2. Right to Settlement 

3. Evidence oe Settlement. 

4. Mode oe Settlement 

5. Subjects oe Settlement. 

6. Eeeeot oe Settlement. 

7. Miscellaneous Cases 

8. Expiration oe Settlement. 

Settlement award. 

Settlement oeeicee. 

J3HARES. 

Shebait. 

SHERIFF. 

Sliikmi talookdars. 

SHIP, oARREST OF— 

SHIP* REGISTERING OF— 

SHIP, SALE OF- 
SHIPMENTS. 

SHIPPING LAW. 

SHIPPING ORDER. 

Shroffs, Usage of — 

SIGNATURE. 

SIR LAND. 

SLANDER. 

SLAUGHTER-HOUSE. 

SLAVERY. 

SLAVERY (CRIMINAL CASES). 

SMALL CAUSE COURT, MOFUSSIL. 

1 Law op Small Cause Courts, Mopussil. 

2. Jurisdiction- 

General Cases t 

Dwelling or Carrying on Business. 
Account. 

Act XL op 1858. 

Alternative Reliep, 
f* Arbitration. 

Army Act 
Attachment. 

1 Award. 

Claim to Property Seized in Execu- 
tion. 

Cess. 

Contract. 


SMALL CAUSE COURT, MOFUSSIL- 

continued 

Contribution. * 

Copyright. 

* Costs 

Customary Payments. „ 

Damages 

Declaratory Decree. 

Decree 

Deed. 

Dower. 

Foreign Judgment.^ 

' Government. 

Intestacy * 

Maintenance 

Mesne Propits. 

Military Men. 

Money illegally Exacted 
Money Had and Received. 

^ Mortgage. 

Moveable Property 
Municipal Commissioners, 

Municipal Tax, 

Order op Civil Court, 

Partnership Account. 

Prisoner’s Testimony Act. 

Receiver. 

Registration Act, 1800, s 53 
Rent. 

Sale-proceeds, 

Salvage, 

Tax. 

Title, Questions ok— 

Wages, 

Wrongful Distraint, 

3. Praotiok and Procedure— 

(a) Execution ok Decree, 

( h ) New Trials, 

(c) Reference to High Court, * 

( d ) Miscellaneous Casks* 

SMALL CAUSE COURT, PRESIDENCY 
TOWNS, 

1. Jurisdiction— 

( a ) Generally. 

(b) Army act. 

(c) Decree, Suit on — 

(d) Insolvency. 

(e) Moveable Property. 

(/) Recovery op Immoveable Pro- 
perty 

(g) Registration Act, i860, as, 52, 53. 
(A) Revenue. 

2. Practice and Procedure— 

(a) General Cases. • 

(b) New Trial, 

(c) Reference to High Court. 

SMALL CAUSE COURT, BA3TOO02SF, 

Smuggling, 

Snake-charmers,* Death caused by— * 

Soldier, Residence of— 

SOLICITOR, 

Solitary confinement* 



Somaj, Breach of agreement to join — 

Somaj, Exclusion from — 

Sonthal Pergunnahs. 

SONTHAL FERGTTNN AHS SETTLE- 
^MENT (REGTTLATIO 3ST III OP 1872). 

SPECIAL OR SECOND APPEAL. 

1. Orders subject to Appeal. 

2, Right op Appeal 

3 Small Cause Court Suits— 

(a) General Cases. 

(b) AooouiJT. * 

(e) Award 

( d ) Contract. 

(e) Contribution 

(/) Customary Payment. 

(g) Damages. 

(A) D£bts. 

(i) Declaratory Decree. 

0) Decree. * 

(k) Maintenance, 

(l) Mesne Peopits. 

(m) Money, 

M Mortgage. 

(0) Moveable Property. 

(p) Rent.* 

(q) Speoipio Perpormance. 

(r) Surety. 

W Title, Question of— 

(0 Trespass. 

( 4. Grounds op Appeal— 

(a) Form of— 

(b) Questions op Fact. 

(e) Evidence, Mode op Dealing 
with — 

Evidence Generally. 
Documentary Evidence 
Oral Evidence. 

Admission or Rejection op Evi- 
dence, * 

6. Other Errors op Law or Procedure— 
(a) Appeals. 

(5) Costs. 

(c) Discretion, Exercise op, in various 

Cases. 

(d) Issues, Omission to Decide— 

(e) Judgments. 

(/) Local Investigations, 

(g) Mistakes. 

(h) Multipariousness. 

(1) Parties. 

(j) Remand. 

(fc) Review. 

(0 Valuation op Suit. 

(m) Witnesses. 

(m) Miscellaneous Cases. 

6, Procedure in Special Appeal, 
SPECIAL COMMISSIONERS. 

Special Court at Rangoon. 

Special damage. 

Special leave to appeal. 

Specific appropriation. 


SPECIFIC PERFORMANCE. 

1. General Cases. 

2. Specific Perpormance allowed. 

3 Speoipio Perpormance not allowed. 

4 Miscellaneous Cases, 

SPECIFIC RELIEF ACT. 

s. 9, 

s. 19, 

s. 21. 

s. 27. 

— s. 31 

s. 40., 

Splitting cause of action. 

Splitting offence. 

Stakeholder. 

STAMP. 

$ Bengal Regulations— 

XII OF 1826. 

X of 1829 

2. Bombay Regulations— 

XVIII qf 1827. -t 

3. Madras Regulations— 

XIII of 1816. 

STAMP ACT (XXXVI OF 1860). 

s. 14. 

— sch. A, cl. 4. 

— el. 20. 

STAMP ACT (X Op 1862). 

s. 3. • ** 

8.14. 

s. 15, cl. 6. 

s.17. 

s. 22. 

s.26. 

s, 27. 

s,32. 

s. 50, cl. 2. 

seL. A, cl. 1. 

cl. 3. 

cl. 4. 

cl. 10. 

cL 12. 

j el. 18. 

cL 42. 

cl. 43. 

- * cl. 54. 


sch. B, cL 11. 


STAMP ACT (XXVI OF 1867)* 

sch. B, cl. 6. , 

cl, 11. 

STAMP ACT (XVIII OF 1600), 
s, 3, art. 5. 



r STAMP ACT (XVIII. OF I860)— continued. 

art. 11. 

art. 15. 

arts. 18 & 26. 

art. 25. 

r“* s.4. 

— s.9. 

s - ^ 

* s. 20. 

■ s. 24. 

' — s. 28 

* s. 29. 

ss. 34 & 41. 

* ss. 39 & 40. 

— sell. I. 

* — art 15? 

sch. II, art. 5. 

— — art. 7. 

— - art. 11. 

** art. 13. 

— art. 15. 

— — — art. 32. 

— art. 38. 

STAMPtACT (I OF 1879). 

— o— $. 3. 

el. 4. 

— el. 9. 

— cl. 10. 

— el. 11. 

“ — el. 19. 

s. 7. * 

— s. 10. 

s. 12. 

s. 13. 

s, 24. 

— s. 26. 

— ~ s, 34. 

■ s. 37. 

s. 41, 

— s. 50. ♦ 

— s. 51. 

s. 61. 

7T s. 64, 

s. 67. 

— s. 68. 

— * sch. I, art. 1. 

~~ — - art, 5 . 

~ ~ art. 11. 


a 

STAMP ACT (1 OF lB79)~~continueil 

— art. 16. 

— art, 21. 

” 30 # 

— art 37, 

— — — art. 39. 

— art 44. 

— art 40. 

ar k 50. 

— art 52. 

— — — art 57. 

— — art 60. 

sch II, art 11. 

* — art, 12. * 

= - art 13. 

— — art 15. 

Stamp dutjr, Payment of — 

STAMP DUTY, REFUND OF- 
Stainp fees, Right of Government to recover— 
Stamps, Cancellation of— • 

STATUTE. 

— 13 Eliz„ c. 5. 

3 Jao. 1, c. 7. 

31 Ge 0 , m, c. 70, s. 17. 

STATUTE, CONSTRUCTION OF— 
Statute, Promulgation of— 

Statute, Repeal of— 

Statute of distribution. 

STATUTE OF FRAUDS. 

Statutory powers. 

STAY OF PROCEEDINGS. 

STEAM TUGS. 

STOLEN PROPERTY. 

, 1- Offences bbbatino to — 

2. Disposal op, by tub Coubt. 

Stoppage in transitu. 

STORING JUTE. 

Stranger, Introduction of, into joint family, Effect 
Stndlian. 

Striking off oxocution proceedings, 
SUBORDINATE COURT. 
SUBORDINATE JUDGE. 

Subscriber to charitable institution. 

SUBSISTENCE-MONEY. 

Substantial question of law. 

Succession. 

SUCCESSION ACT. ' v 
ss, 2 & 8. 



SUCCESSION ACT -conhmeed 


- s. 4. 

s 50: 

s . 08 . 

— 15 ss* 190, 191. 

s. 237. 

s. 258. 

■ s. 282. 

s. 331. ^ 

SUDDER COURT. 

JUDDER KHAJANA” 

Sudras. 

SUICIDE. 

Suit. 

Summary decision. 

Summary order, Suit, to sot aside— * 

Summary procedure. 

SUMMARY TRIAL. 

Summing up evidence. 

SUMMONS. 

SUMMONS TO PRODUCE DOCU» 
* MENTS. 

Summons book of Small Cause Court. 

Summons case. 


Sunday 

SUNDERBUNS BOUNDARY. 
SUPERINTENDENCE OP HIGH 
COURT. 

1 Act XXIII 03? 18(31, s. 35. 

2. Charter Act (24 & 25 Vict., 0. 104) 

s. 15. 

( a ) Civil Cases. 

(5) Criminal Cases 

3. Civil Procedure Cole, s C22. 
Superstitious uses. 

SUPPLEMENTAL SUIT. 

SUPREME COURT, BOMBAY. 
SUPREME COURT, CALCUTTA. 
SUPREME COURT, MADRAS. 

<$urborakan tenure. 

SURETY. 

1. INABILITY 03? SURETY. 

2. Enforcement of Security. 

3. Discharge of Surety. 

4. Miscellaneous Cases. 

Surety bond. 

SURVEY. 

Survey Act (Bombay). 

SURVEY AWARD. 

SURVIVORSHIP. 
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A DIGEST 


OF 

THE HIGH COURT REPORTS, 
1862-1886, 


AND OF 

THE PETTY COUNCIL REPORTS OF APPEALS FROM INDIA, 


1886-1886. 
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FAHCHAYAT, 

District panchayat,— Mad. Beg. 

XII of 1816,— Mad, Beg, VII of 1816.— Madras 
Civil Courts Act, III of 1873.— Neither tlie total 
repeal of Regulation VII of 1816 by Act III of 1813 
(Madras Civil Courts Act) nor the partial repeal 
of Regulation XII of 1816, so far as it contained 
words of reference to Regulation VII of 1816, abo- 
lished the jurisdiction of district panchayats. A Col- 
lector cannot order a reference to a district panchayat 
under Regulation XII of 1816 unless there has been 
(1) an inquiry as to whether the parties will submit 
to the jurisdiction of a village panchayat; (2) an ob- 
jection from either party to such reference, and a 
request m writing by one of the parties that the 
matter be referred to a district panchayat Chi- 
kati Zemindar (Zemindar of Chikati) v. Pedda- 
kimbdi Zemindar . I, L, R., 8 Mad., 669 

FAFER-BOOKS* 

See Cases under Practice— -Civil Cases 
— Pafer-Books. # 

FARDA3VASHOT WOMEN. 

See Attachment — Attachment of Per- 
son * . . I, I». B., 7 Calc., 19 

[17 W. B„ 86 
See Evidence— Parol Evidence— Vary- 
ing or Contradicting Written In- 
struments. * 

[1 B.B.R., O.C., 28, 81, note 

See Inspection of Documents. 

[I. I,. R„ 8 All,, 1266 
See Onus Probandi— Decrees and Deeds, 
Suit to bet aside . 10 B. Ii. R., 206 
[13B.D. R., 427 
See Principal And Agent— Authority 
of Agents * I. Xi, R*, 7 Calc., 246 


FARDAIVASHOT WOMENS— continued, 

1. * — Dealings with, parda women. 

— Onus of proof. — Evidence of bona fides. — A ©indu* 
parda woman is entitled to receive m the Courts of 
this country that protection which the Court of 
Chancery in England always extends to the weak, 
ignorant and infirm, and to those who for any other 
reason are specially likely to be imposed upon by the 
exertion of undue influence, which is presumed to 
have been exerted unless the contrary be show* In 
all dealings, therefore, with persons so situated, it is 
incumbent on the party interested in upholding the 
transaction to show that its terms are fair and equi- 
table ; the most usual mode of discharging such onus 
being to show that the lady had good independent ad- 
vice in the matter, and acted therein altogether at 
arm’s-length from the other contracting party. Ru- 
khun v. Ahmed Hossein . . 22 W, R., 443 

2. Execution of deed by par- 

danashin .— Registration of deed,— Evidence of 
execution. — In cases of transactions by parda women, 
mere registration does not go far to corroborate the 
proof of their validity, unless a mutation of names 
takes place, which, it done under a mooktearaama, 
has not the same effect as against a parda woman as 
it has against a person capable of transacting Ms own 
business and acting for himself. Where the con- 
veyance by a parda woman is impeached, there 
ought to be clear evidence, not of the mere signature 
by the party, but that the secluded woman had the 
means of knowing what she was about. Euzzul 
Hossein v. Amjud Ali Khan , 17 W. R., 623 

3 . Begistration , — 

Evidence of genuineness. — The mere registration^ 
a lease is no proof of its genuineness, especiall/in the 
case of a lease which was first produced as a valid 
instrument nearly nine years after its execution, and 
which was alleged to have been granted by a parda- 
nashin lady, but no satisfactory evidence was given 
that she had put her signature and seal to it, and' 
that she did so with a knowledge of the nature and 

# 6 a 
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i PARDANASHIN WOMEN. — Execution 
of deed by pardamishm— continued, 
contents of the instrument. Dooiee Chakd v. 
Oomda Khanum . . . 18 W. B„ 238 

— — Explanation of 

document,---!]! order to charge a pardanashm woman 
upon an instrument or power purporting to have 
heen executed hy her, it is requisite that the person 
relying on such a document should give satis- 
r factory evidence that it has bee®, explained to and 
understood hy her. Sudisht Lae v. Sheobhabat 
Koeb .... I. L. R., 7 Calc., 245 

5 * Onus probandi — 

Evidence of deed being explained — Bardanashm 
without legal assistance . — Where the defendant, who 
was shown to he an illiterate pardanashm lady, denied 
on her oath that m executing a wakfnama she had 
any intention of ci eating an absolute wakf, or that 
she understood the effect ot the deed when she ex- 
ecuted it, the onus was onTthe plaintiffs to show that 
she was fully aware of the character of the document 
and its legal effect, and that she had proper profes- 
sional advice at the time of its execution. In the 
QhsenQ of such proof, -M that the deed was not 
binding on her. Delboos Banoo Begum v. Ash- 
r gab Ally Khan 

[15 B. Ii. 187: 23 W. B., 453 


PARDAj&ASHfN WOMEN. — Baceoutioi 
of deed by pardanasbin— continued. 

holds it ought, from whomsoever ii proceeded, to h 
satisfied that it was the free voluntary act of tin 
party hy whom it purports to have been executed 
and expressed her real intention. Gbise Ckundej 
Lahobbe ik Bhuggobutty Disbia * 

[14 W. R., P. C., 7 : 13 Moore’s 1. A.» 41C 

7. - — - — — ~ Moohtearmmah 

Validity of. — The issue being as to whether a cer 
tain mooktearnamah, which purported to havo beei 
8igne<^by the respondent, waswahd or not, the valid 
ity of the mookhtearnamah was pronounced against 
as there was no legal proof of its execution, ant 
the absence of legal proof was not compensated b> 
any legitimate inference arising out of or by any a 
the facts disclosed by the other parts of the case, th< 
whole of the transactions relative to the oxeentioi 
thereof being of a very questionable character. 8eb 
TTTL PEESHAD V DOOLHIN BADAM KONWtTR 

[8 W. R,, P. C., 22 : 11 Moore’s I. A., 2 0£ 

8, — — ~ Document obtaime 

ty \ e ^ ie f wale member of family,— A document ol> 
tained by the chief male member of a family iron 
a parda woman should receive a strict construction 
SOOKYABOYB AMMAE V . LaTOHMI AmMAI. 

[13 W. R„ P. O t$ 8 


±teia, m tne same case, on appeal to the Priv 
Council, who affirmed the judgment of the Hig 
Comtf when baling with the dispositio: 

0 ,* h f^ P x i ; op L er A y by a purdah womai h ought to b 
satisfied that the transaction was explained to hei 
and that she knew what she was doing ; especial! 
in a case where, without legal assistance, for no con 
siaeration, and without any equivalent, she has exc 
cuted a document, written in a language she does no 
understand, which deprives her of all her property 
In the case of a pardanashm woman who has no legs 
assistance, the ordinary presumption, that if a perse 
ot competent capacity signs a deed, he understand 
the mstrument to which he has affixed his name, doe 
not arise. Ashg-ae Ah b Deiroos Banbb Begot 
[I. L. R., 3 Calc., 32' 
See also the cases of Mahohar Dass s. Bhasabat 
Dasi • • • 1 B. L. R„ O. C., 2( 

Kahairae Jo wham ® Kamiki Debt 

[1 B. L. R., O. C., SI, note 
Thakoobdeeh Tewaby V. Ah Hossein 

[13 B. L. R., 427 : 21 W. R., 340 
L. R., 1 1. A., 192 
So °™ TO Koomabee Debia ®. Kishobee Lae 
® Enr .... 5¥. R.,246 
wL 1 ™ BAIS SlNGH Gwabhtjb Peeshaj. 
^ ABArir • • • . 9 W. R., 297 

iion. Proof af londf.de intention Wher/adeed 

tlfj r? rtS *OT ha m 8 been executed a parda woman 
the Court should see that it was fairly tiken f romTer’ 
and that she was a free agent and duly informed of 

J&S a deathbed dis ? 0 the 

natuie of a death-bed disposition, the Court that up- 


9 • — Contract mU 

pardanashin woman. — Broof as to knowledge oj 
transaction before execution of document, — Where 
two Namhudri females— a mother and daughter 
(plaintiff)*— executed a document in favour of defend- 
ant, a male relative (nephew of the former), which 
purported to divest the plaintiff and her mother of the 
entire property of the illom of which they wore the 
sole proprietors, and to vest it in the defendant in con- 
sideration of his promise to marry and raise up heirs 
to the illom to which the plaintiff and her mother 
belonged, and to maintain the plaintiff and her mother 
till death, and it was proved that plaintiff was well 
aware of what she was doing, and had subsequently 
clearly recognised the defendant as absolute proprietor 
of the property and was contented with his having 
assumed the position pointed out in the document,— 
Held that the transaction was valid, and could not be 
called into question on the suggestion that plaintiff 
was placed at a disadvantage and was not fully cog- 
nisant of the irrevocable nature of the deed ; and that 
I the rule laid down by the Privy Council in Ashgar 
Ali v. Delroos Banco Begaiti, L L. It, 3 Calc., 324 s 
and in Tacoordeen Tewarry v. All Hossem Khan , 
X. f I A., 192 , had been complied with, and that 
defendant had discharged the burden of proof upon 
him. Tamaeashbrbi* Sivxtheis Anjjaejanok v# 
Mabanat Vastjgevan Nambttbripad 

[I. Zb R„ 3 Mad*, 216 

10, * Variance between 

pleading and proof,— .Judgment of the High Court 
dismissing a plaintiff’s suit confirmed on the evidence, 
m a case m which plaintiff sought in the lower Court 
to set up a deed of alleged sale from a Mahomedan 
pardanashm lady in favour of her ncice, winch posi- 
tion he abandoned before the High Court, where ho 
suggested that although it was not good as a deed 
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DIGEST OF CASES. 
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* 

PARDAHASHIN WOTSCEH, - Execution 
of deed by pardanaehin — continued . 

"of sale it would be good as 'a deed of bounty, the I 
sale being colourable foi the purpose of giving effect 
to a gift which otherwise it might be difficult to make i 
under the Mahomedan law. Kumeeboonissa Be- I 
GOT v. Syuffoollah . 16 W. R., P. C., 32 

Affirming S, C Kumurognissa Beg-um v. Sy- 
foollah Khan . . 5W, R., 198 

21. Gift by Smdu 

lady to moolciear — O&us. — Where a mookteage sued j 
his client, a Hindu widow, upon a purwannan bear- j 
ing the clients' seal and purporting to give away : 
valuable properties without any substantial consider- i 
ation, — Meld that the onus waB on the plaintiff to , 
satisfy the Court fully as to the ffircumstances under i 
which the clients* seal was obtained, and to prove j 
that the gift was made advisedly. 11am Peus£ad 
Mjsseb v, Pjioolputtbe . . 7 W. R., 98 

12. Gift by Maho - 

medan lady to one %n a fiduciary position — Where 
a Mahomedan lady conveyed to her confidential ad- 
viser and two other persons the house m which she 
dwelt by deed of gift, which (though read over and 
explained to hor by a clerk who acted both for the 

t donees and her) was executed by the lady without 
independent professional advice, and without the 
advice of the heads of her caste, it was decreed, at the 
instance of her heirs after her death, that the deed 
should be set aside. Rwabai d. Ismail Ahmed 

«[7 Rom., O. C., 27 

13. * — — - Proof of execu - 

tion.—Bmdence of "knowledge of contents and of free 
agency . — A suit was brought upon a bond purporting 

‘ to have been executed on behalf of two Mahomedan 
paidanashin ladies by their husbands, and to charge 
their immoveable property. The bond was compul- 
sorily registrable, and it was presented for registra- 
tion by a person who piofessed to be authorised by a 
power-of -attorney m that behalf. The only proof 
given by the plaintiff that this power-of-attorney was 
executed by the ladies, or with their knowledge and 
consent, was the evidence of a witness who deposed 
that he was not personally acquainted with them nor 
did he know their voices ; that he went to their resi- 
dence; that there were two women behind a parda 
4 whom the executants of the bond said were their re- 
»i spectivo wives, and that these women acknowledged 
they had made the power-of-attorney. There was 
nothing to show that the ladies had ever benefited in 
4 any way from tbe money advanced under the bond. 
Meld that, even if the ladies behind the parda were 
in fact the two defendants, this evidence would not 
be enough to bind- them, and that it was for the plain- 
tiff, who sought to bring, their property to sale on the 
strength of a transaction with thorn, to show that 
they were free agents in the matter, and, having a 
clear knowledge Of what they were doing, accorded 
their consent to it. Buzloor Paheem y. Shumsoon- 
nissa Begum , 11 Moore’s L A 551 ? 'Asligar Ali v. 
Debroos Banco Begum, Z L. It , 5 Calc 824; and 
Sudisht Lai v Sheobarat Xoer, L L. 7 Calc 245, 
referred to by Mahmood, J. Behabi Lal v. Habiba 
Bibi .... I. Xu R., 8 All,, 267 


PARD AHASHIH WOMETT. — Execution 

of deed by pardanasMn — continued, 

M. Want of legal 

advice . — Misapprehension. — A deed conveying the 
interest of a native married woman in land will not 
be set aside on the ground of want of legal advice or 
misapprehension, where the husband is aware of the 
alienation, and it is not shown that there is a gross 
inadequacy of price. Mqnohub Doss v. Khool&un 
Begum # Cor., 121 

15. 1 Loan for Maho- 

medan women on bond executed under mooktear - 
namah. — Onus on lender, — Necessity . — Where A* 
wishes to charge Mahomedan ladies under a bond 
executed m their absence by B under a mooktear- 
namah, even if there was no collusion between A and 
B., A, is bound to show that there was no negligence on 
his part ; that the advance was made after satisfying 
'U himself that it was taken for their use, and was re- 
quired %y them for the purposes stated m the mook- 
tearnamah (vis,, for the payment of their debts); and 
also that the money was applied to the use of the 
ladies. Golam Sobhan v. Muddun Mohun Paul 

[18 W,Riv26^ 

10. Attendance of pardanasMn 

in Court, — Personal attendance of accused per* 
son. — Criminal Procedure Code , s, 205, — Meld , 
where a Magistrate had issued a summons to a 4< par- 
danashin * woman, alleged to be of good position, 
who was accused of an offence, that the Magistrate 
should have dispensed with the personal attendance 
of the accused and permitted her to appear by pjpader, 
until such time as he had before him clear, direct, and 
reliable pnmd facie proof that the accused had a real 
charge to answer. In the matter or the petition 
of Rahim Bibi . . . 1. 1*. R., 6 All,, 59 

17 , Examination of parda- 

nasMn. — Witness — Bight to be examined on com - 
mission. — A pardanaskin woman, summoned as a 
witness in a criminal case, has a right to he exempted 
from personal attendance at Court, and to bo examined 
on commission. In the matter of the petition 
of Hqbro Soondery Chowdhbain 

[I. L. R., 4 Calc., 20 : 3 C. I* R., 93 

IS, — Privileges of, as 

witnesses — Attendance in Court,*-* Privileges of par- 
danashin ladies when attending Court in palanquins as 
witnesses considered. The general rule is that the 
lady should be admitted into Court m her palanquin, 
and give her evidence in it, after being properly iden- 
tified. Queen on the prosecution of Rookie 
Banu v. Robebts . • 1 B. Xj. R*, 8* 3ST., 6 

19 , , — — Attendance in 

Court. — The Court will extend the privileges of 
parda to women who, though not parda, are not 
accustomed generally to appear before the public. 
Kistomohun Mookebjbb v, Adabmoney Dabbe 

[2 Hyde, 88 

20. — Attendance in 

Court. — Identification. —The examination by commis- 
sion of a pardanashin woman is* not necessary where 
she can be' examined in Court in a palki or otherwise, 

a xj a 
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P ARDANASHIN .WOMEN. - Examina- 
tion of par&anasMn— continued, 
on a proper identification. Husrut Banoo v. Maho- 
med ,Saxem 18 W. B,,, ^80 

21. Privileges of, as 

1 witnesses*-*-* Civil Procedure Code, 1859 , s, 21*— In 

the case of an unmarried gtrl of some 12 years of 
age, ■without any distinguished rank or station, hut 
belonging to that class of Hindu society the female 

• members of which never go out ir^ public, it was held 

that she was entitled to the privilege of Act VIlI of 
1859, section 21, even though it was essential to 
have her testimony in a case recorded by the Judge 
himself, and that her testimony should be taken out 
of Court under suitable precautions. Mainath 
Singh v , Moorta Kooer .. 24 W. R., 375 

22. ■ — — * Irregularity m 

•mode of examination prejudicing the accused — 
Where the complainants were pardanashm ladies, * 
and the Deputy Magistrate went to their residence 
and took their depositions m the presence of the ac- 
cused, who had no opportunity of cross-examining, in- 
asmuch as the deponents were in a shut -up room, — 

^ReZcHbhat the Deputy Magistrate's procedure was 
unusual and uncalled for, and the accused was preju- 

* diced hy the way in which the examination was taken ; 
and that the complainants should have been called 
upon to make their charge through some one who 
knew the facts. In the matter of the petition 
of Judoo Kundon Laud . 24 W. R., Cr,, 22 

23. ~ Exemption from axrest.— 

Execution of decree . — Civil Procedure Code, 1859, 
s, 21 . — Exemption from arrest on process of execution 
under section 21, Act VIII of 1859, does not extend 
to all women of rank, hut is limited to the women 
therein described, — women, that is, “ who, according 
to the custom and manners of the country, ought not 
to he compelled to appear in public 99 Davis v. Mid- 
DRETON 8W.E,, 282 

24. Execution of 

decree — Pardanashm women, or women who, accord- 
ing to usage of the country, ought not to be compelled 
to appear in public, are not exempt from arrest m 
execution of a decree. Maharani of Burdwan v. 
Baradasundari Debi 

[1 B. L. B., E. B., 31 : 10 W. K., E. B., 21 

Rajchunder Pot v . Shama Soondtjei Debi 

[I. L. R., 4 Calc., 583 

See also Kadumbinee Dossee v . Koydash Kami- 
nee Dossee 

[I. L. R., 7 Calc., 19 : 9 C, L. R., 25 
PARDON. 

See Approvers . I. L. R„ 7 All., 180 

See Evidence — Criminal Cases— Exami- 
C NATION AND STATEMENTS OF ACCUSED. 

[I. L. R., 1 Bom., 610 
1. 1 1. R., 2 All, 260 
8W.R., Cr., 53 
5 N. W„ 217 
1. 1*. R., 11 Calc., 580 
14W.R„Cr.,10 
* I. R., 10 Bom., 190 


PARDoJsr ~ continued. 
Withdrawal of~ 


See Appbovees . X* I». R., 8 Calc., 580 
[23 W. R„ Cr,, 12 

12 0. X* Ru 228 

7 o* l. I., m 

13 C, L, B», 826 

1. Application for pardon,— 

Prisoner duly convicted . — Presh evidence sufficient 
for acquittal. — Procedure — Where a prisoner has 
been duly convicted of a criminal offence, and after- 
wards* there turns ip fresh evidence, which would, 
m the opinion of th Judge, if it had been available 
at the trial, hate \ educed an acquittal, the proper 
course to take i's n # to acquit the prisoner, but to 
apply to the proper fkithonty for a pardon. Reg, v, 
Hast . . . 1 Ind^Jnr*,’ N. S. t 333 

%, C. Nussur Ali v . Hart . 6 W. R,, Or., 42 

2. — — Application for 

pardon for political offence . — Application for par- 
don or mitigation of punishment for a political 
offence (e.g., for waging war against a Power in 
alliance with the Queen) should ho made to the Exe- 
cutive Government. Queen v. Sajowpa 

[7 W. R„ Cr., 100 

3. Tender of pardon,— Power oj 

Magistrate.— -Witness. — A Magistrate is competent 
to tender a pardon to any person. The fact of sue! 
party being directly or indirectly concerned in tilt 
offence does not preclude him from being admitted 
as a witness for the Crown under section 209 of tlu 
Code of Criminal Procedure, 1861. Queen v. Chun- 
dee Churn Banerjbe , » 8 W, R., Cr., 94 

4. — Criminal Proce- 

dure Code, 1861, s. 210 . — A Sessions Judge was held 
to he not competent before a trial to instruct a Ma- 
gistrate to tender a pardon under section 210 of the 
Criminal Procedure Code. In the matter OR Nxa- 
tarineeDebia . , . 7 W. R,, Or,, 114 

5. — Tender of condi * 

txonal pardon. — Criminal Procedure Code, 1861 , s. 
209 —Power of Magistrate.— The provisions of sec- ] 
tion 209, Criminal Procedure Code, applied to cases! 
triable by the Magistracy concurrently with theJ 
Court of Session, Anonymous . 3 Mad,, Ap., 2| 

6. > — L — — — Criminal Prove -1 

dure Code , 1861, s. 209. — Power of Magistrate . — 1 
The power given to a Magistrate by section 209 off 
tbe Criminal Procedure Code could not properly bel 
exercised, except with a view to the committal of a| 
case for trial before a Court of Session, AnonyJ 

Mad.* A p, $ 4M 

7 . power of Magis'M 

irate.— Criminal Procedure Code , 1861 , s. 209.— m 
On a reference hy a Sessions Judge, where certain! 
persons were found guilty of gaming by a full power! 
Magistrate, solely on the evidence of a person supJ 
posed to have been concerned m the offence, who™ 
tbe Magistrate had pardoned,— Meld that the Magis j 
trate had no power to tender a pardon in a easel 
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BARD ON.-— Tender of pardon— continued. 

which he tries himself , but only under section 209 
of the Criminal Procedure Code, m the case of an 
offence triable by the Court of Session. Reg-, v. 
Rbmbdios * , . .3 Bom,, Or,, 59 

r> 

8. - — — — — Criminal Proce- 

dure Code {Act X of 1882 , s , 337 , read with s 338) 
— Offence ? not exclusively triable by Court of Ses- 
sion — A Sessions Judge cannot tender a pardon to 
an accused under section 33S of the Criminal Pro- 
cedure Code, where tjie offence for which he has 
been committed is not " triable exclusively ty the 
Court of Session/* Queen-Empress v. Sadhee 
Kasal . . . 1. L. R., 10 Calc., 936 

9. Prisoner — Wit- 

ness. — Procedure , — Procedure as to tendering a par- 
don to a prisoner before examining him as a witness, 
discussed Queen v . Gagalu 

[4 B. I., R„ Ap., 50 ; 12 W. R„ Cr., 80 

PAROL EVIDENCE. 

See Cases under Evidence— Parol 
Evidence. 

PARSIS. 

See Husband and Wire. 

, [I. L. R., 2 Bom., 75 

X, Laws applicable to Parsis.— 

^Statute of Frauds,-— {29 Car, //, c. 3) — The Statute 
of Frauds (29 Charles II , Cap. 3), except so far as it 
has been repealed, applies to Parsis in India. Bax 
Maneokbai v , Bai Merbai 

[I. L. R., 6 Bom,, 363 

2. - Act IX of 1837.— 

Immoveable property of Parsis ; — Statement of cir- 
cumstances which led to the passing of Act IX of 
1837 relating to the immoveable property of Parsis. 
Application of English law to Parsis in Bombay. 
Naorqji Beramji v . Rogers . 4 Bom,, O. C., 1 

3. — — — — . Suit for redemp- 

tion — Parsi defendant*— Bom. Beg. IV of 1827 , 
s. 26 — In a suit brought by a Mahotnedan to redeem 
from the defendant, who was a Parsi, certain property 
that had been conveyed by the ancestor of the latter 
by a by-al-wafa (deed of conditional sale ), — Held 
ghat the law to be applied was, under section 26 of 
itegulation IV of 1827, that of the defendant. That 
ip the absence of any specific law for Parsis in the 
laofussil, the rule of justice, equity, and good con- 
Icience should be observed, and the Court should fol- 
low, with certain necessary modifications, the practice 
k>£ the Courts of Equity in England. Mancharsha 
;Asheandiarji v . Kamrunisa Begam 

£ [5 Bom., A. C., 109 

I' 4. — * — 1 — Parsis in mofussil 

of Bombay Presidency.— English law.— Rule in 
Shelly 3 s case. — Equity and good conscience , — The 
.law applicable to Parsis in the mofussil of the 
presidency of Bombay is, in the absence of evidence of 
pny specific law or usage applicable to the particular 
fcase, “justice, equity, and good conscience alone/ 9 


PARSIS.— Laws applicable to Parsis— cow- 

tinned. 

In applying "justice, equity, and good conscience” 
to the facts of any particular case, the Courts vyll be 
guided by the general principles of English law 
applicable to a similar state of circumstances, and so 
as, if possible, to give effect to the intentions of the 
parties concerned, where such intentions are clearly 
expressed, and are not repugnant to any general 
principle of English law The Courts will not, m n 
such a case, apply Tules of English law which, though 
well established and binding on English Courts, are 
yet so special m their nature and origin as to he in- 
applicable to the different circumstances of this 
country. The members of a Parsi family, the heirs 
of one Fiamji Cowasji Banaji, deceased, entered mto 
an agreement with one another, bearing date the 24th 
May 1851, by which they agreed that the remaining 
income, after paying the deceased^ debts, of a certain 
estate which had belonged to the deceased, called the 
Poway Estate —an estate 'Situated in the Island of 
Salsette, and, therefore, in the mofussil of the Presi- 
dency of Bombay — should be apportioned "to the 
heirs mentioned in clause 7 (of the agreement)” — i.e. t 
among the various heirs of Framji Cowasji Banaji^ 
deceased, the parties to the agreement — “but, after 
their death, their shares are to be enjoyed and received * 
by their heirs and children from generation to gener- 
ation for ever.” It was contended that Parsis being 
subject to English law, these words conf erred an 
absolute estate in their respective shares upon the 
various parties to the agreement under the rule in 
Shelley 3 s case . Held per Bayley, «/., that rfe plain 
intention of the parties to the agreement, appearing 
on the face of the agreement, was that they them- 
selves should take only a life estate to the exent of 
their respective shares m the remaining income of the 
Poway estate; and that the rule in Shelley 3 s case 
should not be applied so as to defeat that plain inten- 
tion. Be Id on appeal (affirming the order of Bayley, 

J ) that, even assuming English law to be applicable, 
the English law so to bo applied could not include the 
rule m Shelley 3 s case , which is a law of property or 
tenure based on feudal considerations, and unsuited 
to the circumstances of India; that the rule of con- 
struction to be applied to the agreement must m any 
case be to give effect to the intention of the parties 
according to the plain meaning of the language; and 
that to construe the agreement as giving more than a 
life interest to the parties thereto, would he to defeat 
their obvious intention, Mithibai v. Limji Now- 
roji Banaji . , I, L. R., 5 Bom., 606 

S, C. on appeal ♦ , 1, L. R», 6 Bom., 151 

5, — Marriage of Par- 

sis,— Act XV of 1865 , s. 30.— Bigamy,— Bivorce . — 

A Parsi residing in Bombay after the passing of 
Act XV of 1865, hut before it came into operation, 
contracted a second marriage during the lifetime of 
his wife, from whom he had not been divorced, and 
whom he moreover wilfully deserted for two years. 
On appeal from an order by the Judge of the Parsi 
Chief Matrimonial Court rejecting a plaint for di- 
vorce by the first wife, on the ground that the sub- 
ject-matter of the plaint did not constitute a cause 
of action under section 30 o$> Act XV of 1805, and 
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PARSIS.— Laws appjlcable to Parsis— ccw- 

timed. 

Act VIII of 1859* section 32, — Held that the facts 
allege^. m the plaint did not amount to “bigamy 
coupled with adultery,” nor to “adultery coupled 
with wilful desertion,” within the meaning of sec- 
tion 30 of Act XV of 1865, as a second marriage 
contracted by a Parsi husband during the lifetime 
of his first wife was not unlawful before the Act 
.came into operation, nor did the provisions of the 
Act m any way affect the validity t>r the consequence 
of such a marriage. Avabai v. Jamasji Jamshedji 
[3 Bom., A. C., 113 

6, Act XXI of 1865, 

s. &— ■ Succession Act, s 42 — Advancement, — Statute 
of Distribution . — In excluding, by section 8 of the 
Parsi Succession Act, from application to Parsis, sec- 
tion 42 of the Succession Act, which repeals the Eng- 
lish rule as to advancement contained m the Statute 
of Distribution, section 5, It was not the intention of 
the Legislature to preserve the last-mentioned rule m 
force for the Parsi community. Dhanjibhai Bo- 
MANJI GUGKRAT V . XaYAZBAI 

* ° [LL.R.,t2Bom.,75 

7. — — Parsi succession .— Ac t XXI 

of 1865, — Dffect of words excluding from inherit - 
ance. — Heir-at-law — A., a Parsi inhabitant of Surat, 
died there on the 13th February 1879, leaving him 
surviving the following relations, mz, ; A daughter 
J \ (the^respondent) by his first wife, who had pre- 
deceased him ; his second wife, Dhanbai, who lived 
apart Trom him ; his third wife, who had beon divorced 
by him, and whose son A . did not recognise as his 
own; and his three sisters, D., &, and <?., the first- 
named of whom had been married to X, and whose 
son, JS,, was the appellant. By his will A. expressly 
directed that neither his daughter J nor his widow 
Dhanbai should take any share of his property, the 
whole of which he bequeathed to his brother who, 
however, predeceased him On the 6th September 
1879 J. applied to the District Court of Surat, that 
letters of administration to A.*s estate might be 
granted to her husband as her attorney, alleging that 
A . died intestate. Her application was opposed by 
X., D., and 8, (the nephew and two sisters of A .), on 
the ground that J. was expressly excluded by A . from 
inheriting his property, and that neither she nor her 
husband resided permanently witbin the Presidency 
of Bombay. The District Judge granted limited 
letters of administration to J.’s husband as her attor- 
ney, under section 214 of Act X of 1865. On an ap- 
peal to the High Court by X. alone, — Held that A. 
had died intestate, not having made any bequest or de- 
vise of his property which could take effect, inasmuch 
as his sole devisee (5.) had predeceased him, and that 
the estate must, therefore, go m accordance with the 
law of^ succession. The use of mere negative words, 
unaccompanied by any effective disposition of his 
property, could not exclude his daughter J* ox his 
widow Dhanbai from succeeding to their shares of 
the estate. Under the Parsi Succession Act (XXI of 
1865), widows and children rank before bi others and 
sisteis. Section 7, schedule II, article 2, of the Parsi 
Succession Act is applicable only where the deceased 


PARSIS,— Parsi succession— continued. 
leaves neither lineal descendants, nor a widow or 
widower. Eeasua Kaikiiusett v, Jjjkba^ 

[I. L. R„ 4 Bom.* 637 

a Act xxi of mtK 

— Childless widow of intestate son of lard . — ?t 
is not a condition precedent to the application of 
section 5 of Act XXI of 1865 that the predeceased 
son of an intestate Parsi shall have left a widow and 
issue Where an intestate Paisi left him surviving 
a widow, sons, daughters, children of a predeceased 
son, ai£& the widow of another predeceased son, who 
had died without issue, and a posthumous daughter 
was afterwaids bom to the intestato, — Held* that such 
last-mentioned widow was entitled to one moiety of the 
share m the intestate’s estate which her husband 
would have taken had ho survived the intestate, anti 
tlia* the other moiety of such shart 1 devolved on the 
^ surviving issue of the intestate, including the pos- 
thumous daughter, and the children of his other pre- 
deceased son, Manohkeji Kawarji Davur *>. Mi- 
THIBAI . , , . L L. R*, 1 Bom* 603 

9. — Parsi will,— j Evidence of genu- 

ineness of —Adoption.— An adoption made by a Parsi 
immediately before his death would render extremely 
improbable the execution of a will by him a very short 
time previous thereto, and therefore calls for very 
clear proof to establish its existence, HOMABIIAKK 
V, PUNJEABIIAEE DOSABHAEB 

[6 wr. r„ p, a f 102 

10 . — Usage among 

JParsis . — The will of a Parsi m favour of his wife and 
daughter upheld, notwithstanding a rule or usage, 
set up by a brother of the testator to the effect that 
among Parsis no disposition could be made by will 
to the total disherison of the heir, auch rule or 
usage not being proved, Modbr KaikjiooscbOW 
HoEMUSJEK V . CoOVKKBimAKl 

[4 W. R,, P, a> 04 : 0 Moored I* A*, 448 

PARTICULARS OP PROPERTY P0R 
SALE, ALTERATION OP— 

See Sam in Execution of Decree— 

TINO ASIDE SAT,K — IRREGULARITY — 
Gothab Cases, 

[I, I*. R., 3 C&le,* 644 


PARTIES. Cob 

1. Parties to Suits . , , 4244 

Advocate General * * . 4241 

Agents 4245 

Benamidaes . . . • 4246 

Bonds, Suits on— * , . 4247 

Contracts, Suits on— , , 4247 

Co -sharers 4243 

Debtor and Creditor, Suits be- 
tween— 4240 

Declaeatoey Decrees , , 4250 

Endowments . , « 4260 

Government . , * 4261 

Husband and Wife . , , 4254 

Joint Family . 4254 

Landlord and Tenant . . 4256 
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PARTIES — continued. * 

1, Parties to Suits— continued. Col. 

Legacy, Suit for— . , . 4256 

Maintenance, Suits for— , . 4256 

Malicious Prosecution, Suit 
r> FOR— . 4256 

Minor, Suit by— , , , 4257 

Mortgages, Suits concerning! — . 4257 
ftjAWAB Nazim's Debts Act, Suit 

under- 4260 

Negotiated Instruments * , 4260 

Partition, «Suit rob— . * 4261 

Partnership, Suits concerning — 4262 
Principal and Agent , . 4264 

Purchasers . . . % 4265 

Registration, Suits for— . . 4266 

Rent, Suits por, and Inteevbnors 
in such Suits .... 4266 
Reversioners .... 4§7i 
Sale in Execution . , , 4271 * 

Sale-proceeds, Suit por, apteb 
Distribution . 4271 

Sureties 4271 


2. Suits by some op a Class as Rrpre- 


brntativbs op Class 

* 4272 

8, Adding Parties to Suits 

. 4274 

(a) Generally 

. 4274 

(&) Power op Revenue Court to 

add Parties . , 

. 4276 

fo) Plaintiffs 

. 4277 

(a) Dependants 

. 4281 

(#) Appellants . 

. 4288 

(/) Respondents 

. 4288 

4, Substitution op Parties 

♦ 4289 

(a) Generally 

• 4289 

(b) Plaintiffs . , 

. 4289 

(o) Defendants . 

. 4290 

id) Appellants , 

• 4290 

(e) Respondents « 

* 4291 

6 Transposition op Parties * 

. 4291 

0. Parties with varying Rights 

. 4294 

7. Parties in two capacities . 

• 4294 

8, Disability to Sub 

• 4295 

9, Objection as to Defect op Parties 4295 

10. Privileges op Parties . 

. 4206 


Bee Cases under Civil Procedure Code, 
1882, s. 244— Parties to Suit. 

See Cases under Co-sharers— Suits by 

Co-RHARERS WITH RESPECT TO THE 

Joint Property. 

Bee Cases under Costs -Special Cases 
—Dependants or Respondents, 

Cases under Costs— Special Cases 
—Parties. 

Bee Costs— Special Cases— Plaintiffs. 

[8 Bom.* A* C.,241 
Bee Cases under Costs— Special Cases 
—Third Persons, Payment op Costs 
dv— 

Bee Decree— Form op Decree — En- 
hancement op Rent. 

(X X B., 8 Calc., 26 


PARTIES— continued 

See Endowment . I. L. R., 3 Calc., 563 

See Hindu Law — Joint Family— Powers 
op Alienation by Members— Gather 
Members . I. X. R„ 1 Calc., 226 

Bee Hindu Law— Will— Construction 
op Wills — SrEcrAL Oases op Con- 
struction — Vested and Contingent 
Interests . X. X. R , 1 Bom., 269 

See Illegitimacy . 11 B. X. B., Ap., 6 

See Insolvency — Right op Official 
Assignee in Suits 

[10 B. Xj« R, } Ap., 23 

See Cases under Limitation Act, 1877, 

b. 22. 

See Mahomedan Law— Debts, 

[I. I*. B„ 4 Calc., 142 

* See Malabar L*w— Joint Family. 

[I. X.. R., 2 Mad., 828 

See Cases under Misjoinder 

See Cases under Multipariousnes|. 

See Receiver . 6B.L.R, 492, note 

See Scire Facias, Writ of— 

[1 Ind. Jur., IV. S,, 249 

See Right op Suit— Interest to Support 
Right . . 13 B. X. B* Ap„ 14 

- — * * in Court below not made parties 

to appeal. * 

See Costs— Special Cases— Parties 

[1 B. X. R., S. 3ST., 23 

— in decree not parties to suit. 

See Civil Procedure Code, 1882, s. 
241 (Act XXIII op 1861, s. 11)— 
Parties to Suit, 

[13 B t X. B., Ap., 17 


1. PARTIES TO SUITS. 

1. — — Advocate General. — Suit for 

account of endowed property on death of last 
surviving trustee. — Quare , — Whether the Advocate 
General must not he made a party m all cases where 
an account is sued for of property left by will to a 
charitable institution of which the last surviving 
trustee has died. Notice of the decree directed to bo 
given to the Advocate General,' in case he should think 
It, on behalf of the Crown, to propose a scheme for the 
management of the charity. Powers of the Advocate 
General, Thaxooe Doss Sett v. Hogg .Cor., 68 

2. * - — — — Suit to administer 

funds of Bindu chanty.— A suit to administer the 
funds of a Hindu charity is properly brought in ithe 
name of the Advocate General, who should, however, 
only exercise a general control over such suit, and not 
interfere in the minute details of the religious chatty 
to ho administered. Advocate General v. Vishva- 
nath Atmaram . , # . 1 Bom., Ap*, 9 
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PARTIES —continued* 

1. PARTIES TO SUITS-oon^ed. 

3. „ — — Agents ,— Suits by agents brought 

in their own names .— All suits should be brought 
bv the person or persons in whom the legal right 
of suit is vested, and not by agents in their own 
names. The objection that a suit is not so brought 
is an important one materially affecting the regula- 
rity of procedure. Lada Manohub Dass v . Kishen 
Dya.Ii . • * . .. 3 N. W., 175 

Ladles Pebshad v. Gunga Pebshad 

[4 N. W„ 59 

Fyazooddeen v. Pudmee . 4 35T. W., 68 

Kubeen Chundeb Paul v . Stephenson 

[15 W. R., 534 

4. — — Suit brought 

in agenfs name — Suit by agent for principal 
Where an attorney sue§i for his prmcipal v the suit* 
should be brought in the name of the principal. 
Choonee Sookub v . Hub Pebshad 

[I 1ST. W., Ed. 1873, 277 

^ Ju^unath v. Beck . . 2K. W., 60 * 

Hubsabun Singh ®. Pubshun Singh 

[2 J5T. W., 415 

5. t Suit as agent . — Act 

X of 1859 , s. 69. — Held (by Maekby, J ) that no one 
can be plaintiff m a suit for rent except the person 
who has the right to recover ; the only effect of sec- 
tion 6$, Act X of 1859, being to enable the person who 
is employed in the collection of rents to sue as agent. 
Modhoosoodun Singh v. Moban & Co. 

[11 W. R., 43 

See Meajan Khan c. Akally 

[Marsh., 384 : 2 Hay, 426 

6. Suit against agent. 

— Liability of firm for act of gomashta. — A gomashta 
of a firm should not he sued m respect of a debt due 
from the firm even if he contracted it with authority 
Phool Chund v. Shiva Pebshad 

[2 Agra, Mis., 4 

7. ■ — — Gomashta. — B e - 

cognised agent —Peng. Act VJI1 of 1869 , s. 13 —A 
gomashta holding a written authority from his em- 
ployer, and suing for rent m the name and on behalf of 
the latter, should he admitted as the recognised agent 
of such employer withm the meaning ot section 13, 
Bengal Act VIII of 1869. Ram Ladd Kuefuema v 
Ram Tabun Koondoo . . 16 W. R,, 254 

3, — 'Bengal Bent Act, 

1869, s. 32 — Principal and agent — Plaintiff.— Go* 
mashta —Under section 32 of Bengal Act VHIof 1869, j 
a gouj^ashta has no right to bring a suit m his own 
name. He can only sue in the name of his employer, 
and conduct the suit for him like any other agont. 
Koonjo Behaby Roy v Pooeno Chundeb Chat- 
terjee . I. L. R„ 0 Calc., 450 : 12 0. 1 R., 55 

9. — — — — — Gomashta. — Plain- 

tiffs — Wheie a gomashta sued on behalf of a firm, it 
was ordered that the* par ties themselves whom he j 
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represented should be made parties, and a guardian 
appointed for such of them as were minors, Oo»op 
Dass v. Jaykishen Dass * * 2 Agra* iul 

10. ", — — — Suit by manager 

of indigo concern* — Bight to sue. — In an action 
brought by the manager of an indigo concern, on the 
basis of a contract executed by defendant, and address- 
ed to 0, previous manager, noW deceased, it was held 
that, as the plaint did not disclose that the plaintiff! 
had any interest of his own m the suit, and as the 
contract was not m terms with him personally* he 
could not maintain the action in his own name, 
Guascott v. Gopab Sheikh a 9 W, R.* 254 

11. — Suit by Official 

Assignee, — Agent of assignee. — Iu a suit by the Official 
Assignee of an Insolvent Court, such Official Assignee 
should be made the plaintiff, and the law then allows 
him to sue by his recognised agent ; but the law does 
not allow the recognised agent to sue as plaintiff. In 
a suit so incorrectly instituted the plaint should bo 
returned for amendment. Carter v . Mihrkm Lad 

[2 3ST. W., 179 

12. — — Agent suing in* 

stead of corporate body, — Where a corporate body— 
e.g the East Indian Railway Company— is sued, not in 
its corporate capacity, but through an agent, the 
suit is brought in a wrong form, N uukrn Chundkr 
Padxi t>. Stephenson * . 15 W. E,, 584 

13. — Benamida m . — Su it by hmamU 

dar . — Acquiescence in, or waiver of, objection,— The 
real owner of property is the person who should insti- 
tute a suit for it. A bonami holder may sue as trustee 
on behalf of the beneficial owner, without disclosing 
the name of the real owner ; and if the defendant 
does not object to the suit proceeding in that form, 
and raises no issuo upon the real title of the plaintiff, 
the suit may proceed and be decided. Prohunno 
Coomar Roy Ohowdhry v. Gooroo Churn Skw. 
Gooroo Churn Sein t>. Oojdbmonbk Chowiwbain 

[3W,R**150 

14. — — Suit for land sold 

in execution of decree, —Actual purchaser*— In a 
suit for possession of land sold in execution of a 
decree by a person who claimed to have bought the 
right, titles and inteiest of the judgment debtor in 
tho land, but who, m fact, was not the real pur- 
chaser, — Ileld, the suit must be dismissed because of 
the non-joinder as plaintiff of the real purchaser, 
Kauby Pbosonno Bose t>. Dinonatu Mumuok 

[11 B. I* R*, 56 . 19 W. R* f 484 

15. v— — — — < Bmatni purchase, 

— Suit for possession, — Heal purchaser,— A suit 
for possession of property winch has been pur- 
chased benamt, cannot be maintained iu the name of 
the nominal purchaser,* the real purchaser should be 
made a plaintiff in the suit. Fuzkbun Be esse 
Omdah Bfeueb 

[H B. I/. R„ 60* note : 10 W. E* # 460 
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Benamidars — continued* 

Mkheboonissa Bibbe v. Hue Chubn Bosh 

n [10 W. R., 220 

TAMAOONNISSA V . WOOJJULMONBE DOSSEE 

[20 W . R., 72 

18. — Suit in name of 

lenamidar. — Where a suit is brought in the name of 
a benamidar only, the Court ought to direct that the 
beneficial owneis shouft. be made parties, and%ot to 
dismiss the suit. Sita Nath Shaha v Nobin 
Chundeb Roy . . , 5 C. L. R., 102 

See Gobi Nath Chobey v. Bhugwat Pebshal 
[I. L. R., 10 Calc., 697 

17, — — — - Suit by henomi 

purchaser . — Civil Procedure Code, 1859, s.260 . — A. 
purchased at a Sheriff's sale, in the name of his son, 
the interest of a mortgagee in certain property, and, 
before Act VIII of 1859 came mio operation, insti- 
tuted a suit in his own name to recover the posses- 
sion of the mortgaged property. If eld that the suit 
was rightly brought, if the son's consent could be 
shown. Qumre,— What is the effect of section 260 
of Act VIII of 1859 on suits of this character ? 
Bhaishankab Nabbhbbam v* Haeivallabh 

[1 Bom., 20 

18 , Bonds, Suits* on*— Suit by 
assignee of bond , after death of obligee . — Represen* 

‘ tative of obligee. — In a suit by A. on a bond in favour 
of B the plaintiff may show by oral evidence that 
the money secured by the bond was his own , hut 
where B. has died, A . must either entitle himself as 
B’s personal representative, or make B.’s personal 
representative a party to the suit, Leva Ratt v. 
Vbntesa Achabiyae . . .1 Mad., 452 

19 , „ Indemnity 

bond. — A bond of indemnity was given to five persons 
to secure the fidelity of a naib. The naib was after- 
wards employed by three only out of the five obligees 
in the bond. — Meld that, on the naib misconducting 
himself, the three obligees could not sue alone on the 
bond, Semble,— Neither in such case could the five 
obligees have sued, as the faithful service intended 
to be secured by the bond was service to five persons 
and not to three only. Paebuttinath Roy v. 
Tbjomoy Banebji . . I. Ii. R„ 5 Calc., 303 

20, Suit by assignee 

on bond . — Liability of obligee.-** The obligee of a com- 
mon money-bond, of which a bond fide valid assign- 
ment has been made, is not liable to be made a 
defendant in a suit by his assignee to enforce payment 
of the bond, and to a decree against himself jointly 
with the obligor. Anonymous v. Muttusamiya 
Pillax 1 Mad, 140 

21, — - Contracts, Suits on*— Suit for 

specific performance.— Stranger to contract*— Civil 
Procedure Code (Act X of 1877), ss. 28 and 45.— 
A stranger to a contract of which specific perform- 
ance is sought, cannot be a party to the suit. Where, 
therefore, the plaintiff sued as against one defendant 


PARTIES — continued. „ 

1. PARTIES TO SVmS-conhnued. 

Contracts, Suits on— continued. 

for specific performance of a contract to sell land, and 
as against another for a declaration that he was not 
entitled to any charge upon the said lands, — Meld that 
the latter defendant was improperly made a party to 
the suit. Luokumsey Ookeeba v Fazulla Cas- 
sumbhoy . . . I. X«. R., 5 Bom., 177 

22. — — — — Suit for specific 

p erf oi mance.— Receiver . — Where the receiver m a 
suit had, by order of Court, sold certain property m 
the suit, and had executed the contract of sale m his 
own name, a plaint piaying for specific performance 
against the purchaser for refusing to complete the 
contract was admitted with the receiver as co-plain- 
tiff, he having obtained leave to sue. Wilkinson t>. 
Gangadhab Sibkab . , 6B.L. R., 486 

23. A — * ■ " ■■ ■ Suit for specific 

performance , — In a suit for specific performance of a 
contract,— Meld that the principle laid down in the 
cases of DeMoughton v Money , L . R m , 2 Ch., App , 
166 , and Luokumsey OorJcerda v. Pazullah (J&ssum?* 
bhoy, I. L. R. } 5 Bom., 177,— viz., that a stranger to 
the contract cannot be a party to the suit, — is only 
applicable wherefrom the plaintiff’s case it appeals 
that a third party, not a party to the contract, has 
a distinct interest from that of the other parties to the 
contract, which interest is sought to be declared null 
and void. Mokund Lall v. Chotay Ball ^ 

[I. X». R., 10 Calc.^1081 

24. — Suit by mortgage 

without co~sharers — Where a mortgage-bond was 
executed in favour of the plaintiff alone, the fact that 
there were other persons members of the joint family 
co-sliareis with the plaintiff did not render it neces- 
sary to make them parties to a suit on the mortgage, 
as the plaintiff might be regarded as contracting on 
behalf of himself and the other members of the 
family as undisclosed principals. Bungsee Singh 
v. Soodist Lall , . I, L. R., 7 Calc., 739 

£10 C. lu R., 263 

25 . — Co-sRarers. — Joinder of par - 

ties. — Right of co-$harer to sue alone , — Unless there 
is a special provision of the law, co-owners are not 
permitted to sue through some or one of their mem- 
bers, but all co-owners must join in a suit to recover 
their property. The defendant cannot he deprived of 
his right to insist on the other co-owners being joined 
on the record by the fact that they approve of the 
suit being brought by the plaintiff alone. Bal- 
KBISHNA MoBBSHYAB KUNTB V. MUNICIPALITY OP 

Mahal , . , , Z Ii. R., 10 Bom., 32 

sje. — - - - Suit for arrears 

of rent— ^Appeal, Amendment on.— In a suit for 
arrears of rent of the plaintiff's share of a talook, it 
appeared that, in the year 1279, a butwarra was 
effected of tbe zemindan in which the talook was 
situated, and that the talook ceased to be held exclu- 
sively by the plaintiff, but was divided between him 
and certain other persons, who were not made parties 
to the suit. Meld that alk the co -sharers should 
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Co-sharers —continued. 

have been joined as parties, and that, as this had not 
been done, the suit was bad. Ob hoy Govind Chovv- 
DHBY V . HUBYOHTTBN ChOWDHRY 

[I, L. B., 8 Calc., 377 

27. — « — Lease. — Suit by 

one of several joint lessors for Ms share of rent . — 
One of seyeral joint lessors of certain land sued the 
lessee for his share of the rent payable under the 
lease to all the lessors, making the other lessors de- 
fendants. Held that the suit was not maintainable, 
and the making of the other lessors defendants did 
not cure the defect in the suit. Manohar Das v. 
Manzttr Ali . . I. Ii. K., 5 All* 40 

28. ■ - — ■■■■■ - Suit for eject - 

ment . — Landlord and tenant. — Possession Suit for , r 
by one of several proprietors.— owners .of a 13- 
anna share of a julkur sued to eject a lessee on his 
refusal to pay an enhanced rent. Held that he 
could not be ejected by a suit brought by one only of 

^everqj, proprietors. A lease granted by all the pro- 
' pnetors cannot be varied or terminated at the suit of 
one. Bollye Satee v. Abeam Ally 

[I. Ii. E., 4 Calc., 001 

29. Suit for posses- 

sion,— Lessors, — Plaintiff sued to lecover possession 
of certain land said to have been included m a ta- 
looka nottah given him by the zemindars, alleging 
that defendants were obstructing his possession For 
the defence it was averred that these lands fell 
within a 9*anna share which belonged to one JD., 
and that by process of sale they became the right 
of other parties under whom defendants held as 
lessees. Held that it was unnecessary to make the 
lessors on either side parties in the case. Nagtir 
Chand v. Doorg-a Doss Cho’vvdhry 

[11W,B„137 

80. : Suit by co-sharer 

against mortgagee for share of profits.— Act XIV of 
1803, s. 1. — A co- sparer can only sue such persons m 
the Revenue Court, under clause 2, section 1, Act XIV 
of 1863, as are appointed or entitled by custom to 
make the collections of rent on behalf of the proprie- 
tary body of the estate or any part thereof, and who 
are bound to pay the revenue and village expenses, 
and to account to coparceners for receipts and ex- 
penditure as their representatives. Sbee Kishen v. 
Eshbeb Purtaub Rai . . .2 Agra, 299 

31. Debtor and creditor. Suits 

between. — Bond. — Suit for a share of a debt . — 

A„ B„ and C. were uterine brothers, Mahomedans, 
to whom jointly a sum of money was duo on a bond. 

A*, the. elder brother, sued the debtor for recovery of 
the debt, and, after successfully resisting the claim 
of BSs widow to be made a party to the suit, obtain- 
ed a decree for the principal and interest to the date 
of decree, together with subsequent interest and 
costs A. realised the decree for the principal and 
interest to the date of decree only B ’$ widow, on 
behalf of herself and two minor sons, sued A, for the 

At I 


Debtor and creditor, Suits between— 

timed. 

share of the decretal moneys which belonged to her 
husband's estate. She refused to joiu her daughters 
as parties. Held that she was entitled to recover a 
third share of the amount realised under A*s decree, 
minus the share of her two daughters, NtmuNNiBfiA 
V , Koushaj* Jan , , . 2 B, Ii. E., Ap., 1 

32., "- S- - Trustees for hem* 

fit of creditors, — The creditor of an insolvent who 
has assigned all his property to trustees for the bene- 
fit of all his creditors generally, sued him for his debt, 
joining the trustees as defendants, on the ground that 
they had refused to register his claim. Held that 
they were rightly joined as defendants hi the suit, 
Ahjdhia Nath v. Anant Das 

[I. I». B„ a All, 798 

33 , Suit % tfUtfm 
of deed for benefit of creditors to set aside attach* 
ment. — To a suit by the trustees of an assignment 
for the benefit of lus creditors by an insolvent 
trader to sot aside an attachment by an oxeoution- 
ci editor who did not assent to the assignment, it is 
not necessary to make all the creditors parties, 
Stephenson v, Baumqa^^b . 8 Agrn, 104 

34, ~~ Declaratory decrees,— Suit 

to declare pottahs forgeries. — interested parties , — 
lu a suit by a superior holder (representing the 
zemindar by whom certain pottahs were alleged to 
have boon granted) for a declaration that the pottahs 
were forgeries, against a party holding a portion of 
land by a title derived from lessees under those 
pottahs, it was hold that all the parties interested In, 
and holding under, the pottahs should bo made parties 
to the suit, on the principle that all persons who are 
interested in the question must he made parties to a 
suit in a Court of Equity, Dukheena Momw Hoy 
V. Ambeeoohbeen Mahomed * 12 W. B., 247 

35, m— w ■ Suit far (terla* 

ration of right against proprietor.— Agent,— In a 
suit for declaration of right against a proprietor of 
an estate, it is necessary that the proprietor himself, 
and not Ins karindah only, be made a jiarty to the 
suit, A decree against the kanudah cannot bind tlm 
proprietor, Mauho Rao Apa * Thakoob Per- 

* * • * . * 3 Agra, 127 


• -MMuuwmouwi.' . 

on behalf of temple — The samndayi of a temple is 
not competent to bring a suit on it# behalf. Tim 
proper parties to sue are tho nralor# (truotees). 
Rama Va&ab % I?eishnen Namjippei 

[I. L. R., 3 Mad., 870 


hi eufi 


87. — - * — - — Suit to mhm 

Lands belonging to temple,— Agent, - Persons in 
whom temple is vested, -Plaintiff, alleging himself 
to be “ kavanna samudayam •’ of the Malamai 
Ayyappan devaswam, sued h> redeem lands which 
had been mortgaged by the dm mm am. Held that 
he wub not entitled to maintain the suit; that this 
in alert* me the persons m whom tlm estate and pro- 
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perty of the temple is vested, and that the plain- 
till was an agent accountable to the uralors and 
subject to be dismissed by them for misconduct* 
KtJNJUNNEBI NAMBIAlt V . NiLAKTTNDKN 

[I. L. R., 2 Mad., 187 

38. — — Agent , — Person 

in whom temple is vested.—- A karayma samudayam 
of a Malabar devaswam is merely an ageiff or 
manager, with a proprietary and hereditary right in 
his office. The ownership of the property of the 
clevaswam is vested m the uralers, who are the 
proper parties to sue the tenants of the devaswam 
lands. PatinhaeibIt Krishna** Unni Nambiab 
v. Chekub Manaekal Nilakandan Bhattathi- 
biead , . * . I. Xu R., 4 Mad,, 1-41 

39. ■ - — — Suit for proper- 

ty belonging to.— Joint mutwallis. — Joint trustees 
— Where property belonging to an endowment is 
sought to be recovered from a third party, who 
asserts that he is tho owner thereof, all the mutwallis 
of tho endowment should he made parties to a suit 
instituted for tho recovery of such property. Such 
of the mutwallis as refuse to join as plaintiffs should 
ho made defendants. Beohxt Lal v. Oliitllah 

[I. X-. B., 11 Calo., 838 

40 . — - - Nonjoinder of a 

necessary party, — Suit to set aside alienation of 
dehdtur lands , — Trust for religious purposes . — The 
representatives of three out of four Hindus, who 
were joint sobaits, managing debuttui piopcrty, sued 
to have an alienation, made by the fourth sebait 
alone, set aside. They did not make tho latter a 
party to tho suit; nor did tho plaintiffs ask the assist- 
ance of the Court to make him one, under section 73 
of Act VIII of 1859, Held that he was a necessary 
party. It was not enough that he was a member of 
the body of sobaits ; and although indirectly he 
might have gained advantage from the suit brought 
bv tho other sobaits, this did not suffice to connect 
him with the suit as a party to it, No ground for 
making an exception to the general rule was pre- 
sented. IWbndbonath Diitt v, Mahomed Lal 

[I. 1 1 . R,, 8 Calc., 42 

41 — Government,— Su it to 

question act of State , — Suit against Government . — 
To question an act of State, directly or indirectly, 
the contention must be raised in a suit duly consti- 
tuted! to which tho Government must be made a 
party, Umjad Ally Khan v . Mqhitmdee Begem 
[10 R* f P. c„ m ; 11 Moore’s I. A,, 517 

42* — — - — — - — — Suit for redemp- 
tion of gafhuU tenures Where, in accordance with a 
stipulation in a mortgage -deed of gatkuli land, tho 
mortgagor gave in a razinama to Government by which 
he gave up all claim to, the land which was granted 
to the mortgagee,— Meld, in a suit to redeem tho 
mortgage, the Government was not a necessary party : 
it is only a necessary party in cases where the nature 
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of the tenure is in dispute. Ranh valad Avaji 
Mali v. IUmabai kom Mahadu Mali 

[6 Bom., A. C., 285 

43. — - - — — — Collector. — Suit 

to get property registered m name of vendee — Regis- 
tering officer . — To a suit against a vendor to compel 
him to procure the "transfer by the revenue authon- 
ties to the name of the vendee of the registration odj 
the property sold, the Collector (the registering 
officei) must be a party. Mangamma v Timmapaiya 

[3 Mad., 134 

44. « — — * Collector. — Suit 

for partition — Necessity of Collector as party . — In a 
suit by a shareholder of a joint estate to establish a 
£ight to partition, the Collector need not he made a 
party, upjess the public revenue is jeopardised by the 
contemplated partition. Rama Soondubbe Dabeb 
Chowdhbain v. Kashee Kissobe Roy Chowdhby 

[22 W B. s 245 

45. — - — Suit to seaside ^ 

sale for arrears of revenue . — Secretary of State , — 
Cml Procedure Code , 1877, ss. S$ f 424.— The Secre- 
tary of State is not a necessary party to a suit to 
set aside a sale for arrears of revenue, hut the Gov- 
ernment have such interest as would, on their appli- 
cation, entitle them to be made a party. Section 424 
of the Civil Procedure Code does not preclude a£ourfc 
from adding the Secretary of State as a necessary 
party under section 32 of the Code. Bal MoKtftxp} 
Lall v. JiEJUDntrN Roy 

[I. E. R., 9 Calc., 271 : 11 C. L. R., 468 

46. Suit to recover * 

chur lands claimed by Government as an island and 
settled with defendants . — Plaintiff brought a suit for 
recovery of possession of land which had been thrown 
up by a largo navigable river, and which he alleged 
formed an accretion to his estate The defendant 
who was m possession claimed to hold tho lands under 
a settlement which the Government had made with 
his predecessors in title, tho Government having 
three years previously taken up the lands as forming 
an island Held that the Government, as claiming a 
proprietary right in the disputed land, was a necessary 
party to the suit. Cannon v* Bisson ath Adhicabi 

[5C.3LR.,154 

47. - — ~r— Suit to set aside 

settlement . — In a suit by a person claiming cer- 
tain lands which had been resumed by the Govern- 
ment and settled with another party, the Govern- 
ment should he made a party. Mahomed Iseaile 
e, Wise . 13 B, Xu R. s E, B., 118 ; 21 W. R„ 327, 

Kbishno Lall Nag v. Bhyehb Chundeb^Beb- 

[22W.R., 52 

43 . Suit for posses- 

sion of land settled by Government with successive 
owners — Where a piece of land has been surveyed 
and settled at one time as an accretion to the estate 
of A. and at an another as an accretion to the estate 
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of B in a suit by A. against B . for possession of 
the land it is not, as a rule, necessary that the 
Government should be made a party. Mahomed 
Israite v. Wise, 13 B. L. B„ 118 ■ 21 W. B, f 327 , 
considered and explained. Giedharee Sahoo v, 
Hera Ball Seal . . . 2C« L. R., 467 

$ 

49. Suit for posses- 

sion and declaration of right to participate in a 
permanent settlement of a mehal resumed under Beg, 
II of 1819 . — Chur land was held by the proprietors 
of the adjoining estate. The ehur was resumed 
by Government m 1835, and declared to be liable 
to assessment under Regulation II of 1819. The re- 
corded proprietors of the adjoining permanently-set- 
tled estate, to which the chur was a contiguous accre- 
tion, refused to make a^permanent settlen^nt with? 
Government at the rent demanded. The chur was 
then held khas by Government for some time, and 
subsequently leased out for temporary periods to 

^strangers. In these temporary leases Government 
reserved the proprietor's rights to come m and 
take a permanent settlement on the expiry of the 
temporary settlements, and also reserved an allowance 
of 10 per cent, on the rent as malikanah on their 
account, which sum had been kept in deposit m 
the Collectorate treasury. In 1807 the Government 
made a permanent settlement with the defendant, one 
of thr recorded proprietors of the contiguous estate, 
of tjje entire chur, and refused the application of 
other shareholders in the estate to be joined in 
the settlement. The Collector, at the request of the 
defendant, applied the deposit m his troasury in 
satisfaction of the Government revenue. An unsuc- 
cessful shareholder brought a civil suit against the 
defendant for possession, and a declaration of his 
right to participate m the settlement. Meld that it 
was not necessary to make the Government a party* 
Krishna Chandra Sandyal Crowd hey v. Harish 
Chandra Chowdhry , , 8B.L, R., 524 

S. C. Kristo Chunder Sandyal v . Kashek 
Kishorb Roy Chowdhry . 17 W. R , 9 145 

50. Political Agent , — 

Superintendent of Baj . — A suit for property belong- 
ing to the ^ Raja of Kota was brought m the name of 
the** Political Agent and Superintendent of the Kota 
State, on the part of the Government of India.” 
Meld that, if the Raja was the proprietor of the 
property, he should have been the plaintiff, or, if 
his right and interest therein had passed to Gov- 
ernment, the Government should have been the plain- 
tiff, but the Political Agent and Superintendent 
of the Kota State was not entitled to sue for the 
prdparty. Girdhari Das ©, Rowlett 

[I. L, R„ 2 AH., 690 

51 . — , — - — Suit against 

Government, — Local Government — In suits brought 
against the Government eo nomine under the Code of 
Civil Procedure, the Local Government must be consi- 
dered as the party sued. Subbaraya Mtjdadt v. 
Government . *. . . 1 Mad., 286 
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52. Husband and wife .— Bight 

to sue, — Hindu woman,— A Hindu woman may at 
all tunes sue either alone or jointly with her husband. 
BhOYRTTB CHtFNDER I)OSS V . MADHEB CutTK^KR 
Paramaniok • , .1 Hyde, 281 

53. - Ma rried W o- 

man's Property Act , 1874, s. 8 , — Suit for separate 
property . — In a suit against a woman married before 
1865 r in respect of her separate property, it is not 
necessary to make her husband a co-defendant, 
Stephen v, Stephen . . 10 C, X«. R,, 536 

54 . Wife added as 

party, — Portion of estate purchased with her sepa- 
rate property.-IWda made party to the suit, on the 
ground that a building on the estate was erected by 
her husband with money forming her separate estate, 
Gourgopal Dutt v, Bishonath Ghose . Cor., 41 

55 . Joint family, — Suit by one 

member for specific share. — To a suit by one member 
’of a Hindu joint family, living under the Milakshara 
law, for a specific share of the joint family property, 
all the members of the family are necessary parties, 
Nathtjni Mahton v , Manraj Mahton 

[I. I*. R„ 2 Calc,, 149 

See Pahaladh Singh r, Lu<uimunuutty 

112 W, R„ 256 

Sudaburt Pkrhhad Sahoo u. Lew Aw Khan. 

P1I00LBA8 KoOElt t>» LALLA JlMOKtfHHR HaiH 

L14W.B,, 339 

S. C. on review Phoolras Koottft t»* Imia Jva* 
gessur Sahoy . • . 18 W. R., 48 

Goeool Pershad v, Etwari Man to 

120 W, B* 138 

56 . — — - Sutt to establish 

right belonging to Hindu f am ify.— Nvtimmry pat tits 
—No member of an undivided Hindu family, except 
the mauagoi of the family, at, nuch, is entitled to 
bring a suit to establish a right belonging to the 
family without making the other members of the 
family parties to the suit. Ahunaohala Pimmi e, 
VYTmAMNGA Mudaliyae , 1, It, R,, 6 Mad.* 27 

57 . — Sutt to set aside 

alienation of ancestral property,— Mitaksham,— 
Legal necessity J L. and M, N,, brothers, member* 
of a joint Hindu family subject to the Mitaksham 
law, borrowed money by absolute and conditional 
sales of their joint estate, After the death of J, L, t 
his son, L . P*, brought a suit against the alienee# to 
recover possession of the lands by reversal of the 
deeds, as to one half share thereof, which be claimed 
as the share of bis father, J* on the ground that 
there had existed no legal necessity justifying J # £ t j 
and if, N. in alienating the prop* rty. Neither M, N t 
nor any one ropieaentiug him, had been made a party 
to the suit. * There was nothing to show that the 
family had been separated, fir the property partition* 
ed. Meld , the suit should have been brought by all 
the joint members to set aside the deed#. If the 4 
other members refused to jom as plaintiffs, they f 
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PA RTIES — continued . 

X. PARTIES TO SUITS — continued* 

Joint family — continued. 

should have been made defendants. Rajaram Te- 
waei v. Laoiiman Peas ad 

♦ [4 B. X.. R., A. C„ 118 : 12 W. R„ 478 

Sheo Churn Narain Singh v . Chukraree Pbr- 
shad Narain Singh , 15 W. R., 436 

58. — — — — — Contract made 

by member of joint family in individual capacity — 
Might to sue alone . — TOeJfirm of S. Co., theepart- 

neis of which were W. AYfand F E., took a contract 
from Government on 12th November 1877 to con- 
struct *a barrel- house at the Gunpowder Manufactory 
at Kirkee, and on the 28th November 1877 the 
plaintiff agreed to advance money “ up to R1 5,000 ” 
tor the purpose of Snablmg the farm to carry out the 
contract. Under the agreement the plaintiff was to 
receive all sums to become due from the Government 
on the contractors’ bills, and to pay the balance to 
the firm after repaying himself all advances with in- 
terest. On the same day the firm executed a power- 
of -attorney to the plaintiff, authorizing him to receive 
from the Government Engineer all such sums to be- 
come due to the firm under the contract, which power* 
of -attorney was deposited by plaintiff m the office of 
tho Executive Engineer at Poona. In March or April 
1878 W. S. left for England, up to which time R34,900 
had been advanced by tho plaintiff, and a balance of 
3U 4,942- 5- 10 still remained duo to him after giving 
credit for tho sums received on the bills passed by 
tho Executive Engineer. On 24th July 1878 the 
plaintiff entered into a fresh agreement with JP. 22. 
similar to the former one, to make fuither advances 
to the firm up to R16,000 in addition to fU5,000 on 
the same terms as those mentioned in the previous 
agreement ; and by means of these advances the con- 
tract was completed at the end of 1879. In 1878 the 
defendant obtained a decree against W. and attach- 
ed the right, title, and interest of W. S. in a sum of 
345,034-11-9 in the hands of the Executive Engineer, 
which was then due to the firm on the contract. The 
laintiff, who alleged that R13, 700-1-11 were due to 
iin from the firm, applied to have tho attachment 
removed, which application was refused on 30th Sep- 
tember 1879, and the sum attached was paid to the 
defendant, Tho plaintiff sued the defendant to re- 
cover from him 345,034-11-9. Meld that, although 
the plaintiff might be a member of an undivided 
Hindu family, still, as the contract was entered into 
with the plaintiff in his individual capacity, and as 
there was nothing on the face of the contract to 
show that the plaintiff was acting on behalf of the 
family, the plaintiff was entitled to sue alone, Jaga- 
bhai LAxaubhai v , Rustamji Nasarwanji 

[I. I*. R. f 9 Bom., 311 

69. « — — — Suit for compen- 
sation for wrong, — Member <tf joint family suing alone . 
—A member of a Joint undivided Hindu family is not 
precluded from suing alone to obtain compensation 
in respect of a loss to himself personally caused by 
wrongful destruction of property in which he had a 
definite share. GoriB Kisbbn Gqssain v. Ryland 

[9 W, B., 279 


PARTIES — continued. 

1. PARTIES TO SUITS — continued* 

30 , Landlord and tenant.— Suit 

for possession — Whei e a lessor, who had never been 
in possession, granted a pottah of lands to which 
his title was disputed, and the lessee was kept out of 
possession by the defendants, who disputed the les- 
sor’s title, — Meld that the lessee could maintain his 
action for possession of the lands, and need not make 
his lessor a co-plaintiff. Prankrishna Dey v. f 
Biswambhar Sen'" 

[2 B. L. R., A. C.; 207 : 11 W. R„ 80 

61 . Legacy, Suit for.— Act XX of 

1850, s. 32. — Suit for legacy or distributive share 
under intestacy — Deposit . — K. died leaving a will 
directing a certain sum to he paid to M , his widow, 
the unexpended balance of such sum to go at the 
death of M. to his heirs. M. brought a suit against 
-the executors of JS 7s will, which was compromised 
on the payment by them to her of a certain sum. 
This sum she deposited with JSf., one of the members 
of a firm, to be invested in N.’sown name, he paying 
her such interest as it yielded him. On the dissolu- 
tion of tho firm the sum deposited by M, waswaade^ 
over to N. alone, and on the death of N , his estate, 
and with it the sum deposited by Af,, came into the 
hands of the sons of N. On the death of M., the 
plaintiff and two others were the heirs of X. In a 
suit brought by the plaintiff against the sons of N. 
for a third share of the sum deposited by M — Meld 
that such a suit was not a “ suit for a distributive share 
under an intestacy, or of a legacy under a will,” Within 
section 32, Act IX of 1850. All the parties claiming 
to be entitled to any interest m the sum deposited 
should have been made parties to the suit Haran 
Chandra Mookerjee v . Nandagopal Mttttybadi, 
[13 B. L. R,, 142 : 22 W. R., 71 

32. Maintenance, Suits for.—- Civil 

Procedure Code , 1882, $. 32. — Suit for maintenance by 
member of Malabar tar wad. — Necessary parties , — 
Joinder of parties on appeal. — Where a member of 
a Malabar tarwad sued the karanavan for an increased 
rate of maintenance, — Meld that all the members of 
the tarwad were necessary parties to tho suit. Meld, 
also, the Appellate Court having reversed the decree 
on the ground of non-joinder of such persons and 
directed the plaint to be returned for amendment, that 
the proper course was for the Appellate Couit to have 
added the necessary parties. Mammari c Pakki 
[I. L. R., 7 Mad., 428 

63. Might of illegiti- 

mate son to maintenance. — The right of an illegiti- 
mate son to maintenance out of his deceased father’s 
property cannot be decided in a suit which concerns 
a portion only of that property and to which all per- 
sons in possession of the rest of the father’s property 
are not parties, Narayan Bharthi v . Laying 
Bharthi . , , I.L.R., 2 Bom., 140 

04, Malicious prosecution, 

| Suit for.— Defendants not sued on same giound of 
| action. — In a suit claiming damages for an unsuccess- 
j ful criminal prosecution of the plaintiff by the first 
I defendant, and sanctioned by $ie second defendant as 
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Malicious prosecution, Suit for— continued, 

a Subordinate Judge, it was doubted whether the first , 
'and second defendants could properly be joined in 
such an action. Girdhakeal Dyaitdas v. Jagan- 
nath G-irdharbhai , . 10 Bom,, 182 

65. Minor, Suit by.— Suit on behalf 

of minor — Manager , — Where the trusts of manager 
and guardian are vested indifferent persons, an action 
instituted on behalf of the minor with the sanction of 
the Court of Wards is properly brought by the man- 
age*. MctoHOO Soodttn SingH v. Prithee ®trjs- 
ihtb PAiJfc . * <w ,16 W. B., 231 

66, 1 — Minor contesting 

will.— Misjoinder of Us plaintiff — A minor inteiest- 
? ed in contesting the execution and validity of air 
alleged will by her father, having been mprdperly 
joined with the alleged executors of the said will as 
co -plaintiff, the decrees of the Courts below were re- 
versed and the suit remanded, in order that the mmor 

^ migbft he made a defendant, and a guardian ad litem 
appointed to protect her interests. Krishnabai ». 
Sohhbai <* <• 2 Bom., 327 : 2nd Ed., 310 

67, — Mortgages, Suits concerning. 

— . Mortgage by agent — Suit for possession , — 
When a mortgage Was made by the lumberdai for 
himself and as agent for the other sharers, — Meld 
that in a suit for possession they should have been 
biado parties as well as the lumberdar. Punchum 
SiNGh fc. Mungee iSiNGH , 2 Agra, Ft. 11, 207 

68 . * Suit for redemp- 

tion.— Third parties claiming redemption, — In a 
suit for redemption of a mortgage the plaintiff may 
implead other persons who claim the right of re- 
demption in opposition to him. Bhoop Singh «, 
Khrsingh Rai ... 3 Agra, 144 

1 69. — -- - -■■■• — <3 Suit for redemp- 

tion — Suit by one co-sharer. — Where joint family 
property, though held in certain shares by the several 
coparceners, was mortgaged as a whole and redeem- 
able on payment of the whole sum, — Meld, m a suit 
by one of the joint tenants, or tenants-m-common, 
to redeem the whole estate, that all persons in whom 
portions of the equity of redemption were vested must 
be made parties to the suit. Nabo Hari Bhavk v 
Vithamhat . . I. Ii, B., 10 Bom., 648 

70. — Suit for redemp- 

tion of share of estate.— Meld that any one of the 
mortgagors or his legal representatives is, if the 
mortgage- debt has been repaid, entitled to sue for 
redemption, and to be put in possession of his own 
share of the estate, whatever his coparceners may 
choose to' do m the matter ; and that the Judge 
should not have dismissed the suit merely on account 
of the majority of the mortgagors who disavowed 
their claim not being parties thereto, but should 
have proceeded to dispose of the case according to 
taw. Hitrpeo v, Owemiise Ram. . 1 Agra, 86 


* 

PABTIES -continued* 

1 . parties to 

Mortgages, Suits concerning*— continued, 

Cobtra,— All the mortgagors ought to be joined i 
such a suit. Ram Baksh Singh Ram Lai. 
Doss .... * 21 W, B., 421 

And see cases under Mortgage— Rrormi’txo 
, —Redemption op Portion m Property. 

71. — — — - — — — Suit by mor 

gageefor share of mortgaged property, —A mortgage 
canr&t maintain a suit for knas possession of an ut 
defined area of the mortgaged land without makui 
his fellow- mortgagees parties to the suit. M A HOME 
Ismaie v. Lama Dhunduh KisHoke Narain 

[26 W, m 8 

72. * — 2 — Suit for fort 

closure against assignee of mortgaged property^ 
Representatives of mortgagor. — In a suit lor fort 
closure ,— MM that it was not necessary to malt 
the personal representatives of the mortgagor pal 
ties. He who has the equity of redemption h tb 
only necessary party, Blaquiere v. Ramohgn 
D oss . Bourke, O. C. # 31i 

73. — « — — ~ Suit by mon 

gagee. — Putnidar under mortgagor. — Where tSi 
mortgagee of a zemmdari brings a suit on his mori 
gage against a mortgagor who, previously to ill 
mortgage, has granted a puim lease of the ’/emindai 
to a third party, the hitter should be made a defend 
ant in order to give him an opportunity to redeem 
Kasimhnnxssa Riukh >ih Ntluatna Boms 

[I. Ii, E,, 8 Calc., 79; 9 0. 3U B*„ 17! 

10 a X*. B,» 11! 

74. — - — — « — — — ■ — — Suit for posses 

sion by mortgagee against third party, -In a sui 
for posbession as mortgagee against a third party 
whore the mortgagee’s {plamtHrs) title is denied, it 1 
necessary that the mortgagee should show the exton 
of the rights and interests of the mortgagor In tin 
property sued for. But it is sufficient for lids pur 
pose to make the mmtgagor a defendant in the suit 
and there is no necessity for a separate suit again* 
such mortgagor. Doolay Singh Dw>gam Hoe 
sein ..... 2 3ST* W mf 7$ 

76. — - - — — Suit by mart 

gagee where property is alienated, — When a inert* 
gagee sues to enforce his lieu on property which law 
intermediately passed by sale into other hands, he U 
bound to bring his action, not against the mortgagm 
alone, but also against the parties in possession. 
Ram Yah Singh m Lama Samuram Singh 

[law, b h m 

76. — — * Purchaser at sah 

of mortgaged property — A . mortgaged to hi# bro* 
ther B, lus twelfth share in the immoveable estate 
of the family. V. at B.'s request became surety 
for A , to (Mvermmmt A having become a do* 
faulter, C. became liable to <J(»vernment in respect 
of Jus defalcations. /A with a view to indemnify 
C, transferred to him AS# mortgage, 0. at the 
same time assigning to Ii. a debt due by i)< to A ri 
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Mortgages, Suits concerning— continued* 

which had been previously assigned by A. to C. 
Government sold A. 3 s interest in the twelfth share, 
whi<?h was purchased at the sale by B/s son, 38. In 
a suit brought by C against B . to obtain possession 
of A/s share, — Meld that 18., to whom only the equity 
of redemption passed by the purchase at the Gov- 
ernment sale, was necessarily a party to the suit, 
which was accordingly remitted to the Court below, 
m Older that he might Be made a defendant, aM a 
new decree passed upon the merits. Yashavant 
Suba^i Kubkabni v . Gopab Ladko Bhandaekab 
[2 Boni., 202: 2nd Ed., 194 

77. — -* — Purchaser under 

execution against assets of testator.— Suit for fore- 
closure. — A creditor who pui chases under an execu- 
tion against the general assets of a testator's estate, 
takes subject to a mortgage created in pursuance of 
a power contained in the will; and in a suit to fore- 
close the purchaser is rightly made a party. Nib- 
&ant Chatter, nfin v. Pbaby Mohun 1)As 

[3 B. L. R., O* C., 7 : 11 W. R., O. O h 21 

78* — — — Suit by Second 

mortgagee to recover premises when first mortgagee 
is paid off. — Administrator General. — Representa- 
tive Of deceased mortgagor.— Act XXXV of 1867 , s. 
17*— In a suit brought by a second mortgagee against 
first mortgagees (admittedly overpaid) to compel the 
first mortgagees to convey to him the moitgngcd pre- 
mises, the heir or legal representative of the deceased 
mortgagor is, according to the balance of authority, 
a necessary party. Cases hearing on the above ques- 
tion collected and considered Where it was uncer- 
tain who was the heir and legal representative of the 
deceased mortgagor, and the circumstances attending 
the execution of the second mortgage were not free 
from doubt, the cause was allowed to stand Over, for 
the pm pose of enabling the plaintiff to apply for an 
order to the Administrator General (under section 
17 of Act XXIV of 1807) directing him to apply for 
letters of administration to the estate and effects of 
the mortgagor , and the plaintiff was allowed (m the 
event of letteis of <uliuimsti<mon being granted to 
the Admmi&Uator Genoial) to amend ln& plaint by 
making the Achnmistratoi General a paity to it pre- 
sent the deceased mortgagor. The plaintiff was, 
however, ordered to give security for the probable 
costs of the Administrator General in the suit, Vi- 
THABBAS NAROTAMDAS V* KARSANDAS KeSHAV- 

HA9 .... 5 Bom., O. C*, 76 

79, — 4 — Suit against 

mortgagee of administrator for property given by 
deceased.— Where M. in consideration of K. X. 

carrying on litigation concerning a piece of land 
claimed by M, JET. at his own expense, agreed that 
after he should have recovered the land they should 
jointly erect buildings on it, the rents and profits of 
> which should be jointly enjoyed by them during the 
[/ Hfe of M* XI- , after whose death the property was to 
$ he the sole and absolute property of & M.,—Meld, in 
^ a suit by K. X, claiming to recover the property from 


PARTIES — continued. 

1. PARTIES TO SUITS — continued. 

Mortgages, Suits concerning — continued . 
the mortgagee of the administrator of M. PC who 
was m possession of it, that the representatives of 
the mortgagor were not necessary parties to the suit. 
Damodhab Madhavji v. Kahandas Naeandas 1 

[8 Bom., O. C., 1 

80, — s — — Suit on mortgage- n 

bond. — Alienation of property to different alienees. 

— In a suit on a single mortgage-bond, where part of 
the property concerned is conveyed, or alleged to he 
conveyed, to diffeient persons, all these are entitled 
to notice and to he made patties Such a suit is not 
multifarious*, Krishna Gopal Ghos^ v Hubby 
Nath DuTtf < 25W.R., 60 

* 81, 1 — — * — 1 Suit by Maho - 

medan heir of mr-i-peshgi mortgagee to recover 
advance . — In a suit between Mahomodans by the 
heirs of a zut-i-peshgi mortgagee to recover the 
amount advanced, all the heirs of the mortgagee 
must be represented either as plaintiffs or defendants, ^ 
or those who sue must claim in proportion to what 
they are entitled to under the Mahomedan law. 
Mujeedoonissa v. Dibdar Hossbin 

[14 W . R., 216 

62* — NT awab Ns aim’s Debts Act, 

Suit unde?.— Suit brought to recover property of 
nisiamut. — Held that a suit brought by a clamant 
against the Government and the grantee to recover 
property, which the commissioners appointed uilder 
the Nawab Nazim's Debts Act bad eei tided to bo 
mmmut property, but which had before the passing 
of the Act been conveyed by the Nawab to his son, 
could not proceed without the Nawab Nazim having 
been pined as a party. Omeao Begum: v. Govern- 
ment op India 

[I* I*. R.* 9 Calc., 704:12 C. L. R., 595 
In R., 10 X. A., 39 

83, Negotiable Instruments.— 

Bill of exchange, Suit on. — Drawer and acceptor. 

— Joinder . — Civil Procedure Code , 1877, s. 29 . — The 
drawer and acceptor of bills of exchange can be 
joined as co-defendants in a suit brought by the 
holder of such hills. Pestonjbe Edubjee Gubduk 
v , Mahomed Adi . , I. Xu R., 3 Calc*, 541 

84* Dill of exchange . 

—Drawer and payee. — Plaintiff, as payee of an 
order drawn by defendant at Ahmedabad, where he 
(defendant) resided, on a firm at Bankok m Siam, 
and dishonoured on presentation, sued defendant and 
an agent of the Bankok firm, who resided at Surat, 
in the Subordinate Judge's Court at Surat* Permis- 
sion to proceed with the suit against the defendant 
(the drawer) having been refused by the High Court, 
plaintiff withdrew his plaint and filed his suit m the 
Court at Ahmedabad against the drawer alone. 
Meld that plaintiff ought not to have 3omed the 
drawer (defendant) and the Bankok firm as defend-* 
ants m the same suit, Seeth Kahandas Naban* 
das v. Dahiabhai . . I. k* R., 3 Bonn, 182 
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[Negotiable instruments— continued. 

85. Mundi, Suit on , — 

Endorser, acceptor, and drawer, —Held that a pur* 
chaser of a hundi on its being dishonoured is at liberty 
to sue his endorser alone, and it is not absolutely neces- 
sary to implead the acceptor and drawer in the same 
suit ; and if he does so, he does not lose his right of 
suing them so long as his action* is within the period 
of limitation. Gofal Das v , Seeta Ram 

[3 Agra, 268 

86. ■ — — — * Civil Procedure 

Code, 1877 , s . 61, — Suit on lost cheque , — The en- 
dorsees of a cheque sued the endorser, stating m 
their plaint that the cheque had been lost, and that 
the defendant refused to give them a duplicate of it, 
and claiming a duplicate of it or the refund of the 
money they had paid gbe defendant on the cheque 
Meld that the plaint should be amended l5y joining 
the drawer of the cheque as a defendant in the suit. 
Baldeo Prasad v, Geish Chandra Bhose 

^ [IL.B, 2 AIL, 754 

87. Partition, Suit for.— Share* 

holders in joint property, — A suit which is in the 
nature of a partition suit cannot be properly dealt 
with unless all who are admittedly, shareholders m 
the joint property are before the Court Pahaladh 
Singh V, Lttohmunbutty . . 12 W, R., 256 

Sjqabttrt Pershad Sahoo v Lotf Alt Khan. 

r Phoolbas Kooeb v, Lalla JUGGEflflUIt Saht 
[14 W. R., 339 

S. C. on review Phoolbas Kooee v . Lalla Jtra- 
gessur Sahot . . , 18 W, R., 48 

Gokool Pershad v . Etwari Mahto 

[20 W . R„ 138 

Nathuni Mahton v. Manual Mahton 

[I. X,. R., 2 Calc., 149 

88. Joint family 

property,— Assignee of member of family — In a 
suit by the mother and guardian of two minors to 
obtain a partition of joint family property free from 
the encumbrances which the father and sons hail put 
upon it, wherein a third party was co-plaintilf by 
virtue of an alleged conveyance from the plaintiff, 
the Court did not allow such party to remain on the 
record as co-plaintiff, holding that the mother and 
guardian could not give him a right of suit against 
the other members of the family, and that the pro- 
prietary interests of the minors might ultimately be 
prejudiced. Mtjddun Gofal Lall v , Gowgrbutty 

[21 W. R„ 190 

89. — Suit for parti * 

iiottafter father* s death — Sons* wives. —In a suit for 
partition, after the father’s death, between brothers, 
the sons of different wives, who are alive at the time 
when such suit is instituted, such wives are necessary 
parties to the suit, as they are entitled to share with 
their sons. Torit Bhoosun Bonnbejbe v , Tara* 
PBOSONNO BoNNERJEB 

[I. It, R.,^4 Calc., 750 : 4 0. L. R., 161 j 


PARTIES —continued, 

1. PARTIES TO SUITS— continued* 

Partition, Suit fov— continued. 

90. Share of joint 

zemindar i . — The owner of a 12 annas share iu a 
joint zemindari granted to the plaintiff a mokufmri 
lease of his share m a small portion of land within 
the zemindari. The owners of the remaining 4 
annas share granted a putni of his share in the 
whole zemindari to the defendants. The plaintiff 
brought a suit against the defendants for partition of 
the ssmall plot of land. Meld that such a suit 
would not lie, because the zemindars were not made 
parties. Parbati Churn Dbb t> AiN-tno-BBBN 

[L la R., 7 Calo., 577 : 9 C, I*. R* 170 

91. Partnership, Suits concern- 

ing. — Death of old proprietors of firm. — Suit by 
agent. — A firm becomes dissolved when the original 
proprietors die, and if somebody comes in their place 
and carries on the business of the firm, the business, 
whether carried on under the old name or not, h not 
that of tho old firm, hut of an entirely new firm. A 
suit brought on behalf of such new firm must bo 
brought m tho names of the persons who are ut 
tho time of the institution of the suit carrying on its 
business. Gobsain Gunga Dutt Bhahutkb «, 
Dabek Dass Baboo „ . , 25 W. R., 118 

92. «*~ * — Suit by one mem- 

ber for debt dm to family firm,— lint suit for 
money lent, brought by the "father of a joint Hindu 
family who carried on jointly an ancestral money* 
lending business, the plaintiff stated, in examination, i 
that he had ceased to take an active part in tho 
management of the affairs of the firm, nmlAliat tins 
control of its business was in the hands of hU sons, 
whom he described as 41 nudiW* Meld that, under j 
tho circumstances, the plaintiff could not maintain 
tho suit in his individual capacity, and without join* 
ing his sons as plaintiffs with him, hk sons being 
his partners in the ancestral business* and he not 
being tho managing member or proprietor. dtnUL 
Kishorb v , HvkA&x IUm * 1. 3u ft,, 8 AIL, 804 i 

9 $, — — — Meprmmt&thmi 

of a deceased partner, — The representatives of a de-j 
ceased partner are not necessary parties to an action; 
for damages under a guarantee to the original firm. 
BuEKINXWNa V, BHOOBUN MOHUN BONKtWBR 

[Cor,, 90 

94, *- « — — Suit for disso- 

lution of partnership and account of dealings of 
deceased partner, — To a suit for an account of deal- 
ings and transactions of a deceased partner in a 
Hindu family bank, and for a dissolution of the 
partnership, the hair or legal representative of the 
deceased partner is a necessary party. Ianokhv 
D oss v. Bindabun Doss * 8 Moored X* A* 178 

95* * - — — — - Suit for dissolu- 
tion on basis qf compromise in absence of repress#* 
tative of deceased partner,— Where the surviving 
partners of a firm in the absence of a representa- 
tive of a deceased partner, ail justed the p*rfcmjr*lii$ 
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Partnership, Suits concerning— continued, 

accounts and agreed to hand over a portion of the 
partnership property to one of the pai friers in com- 
promise of his claim, and the partner whose claim was 
so agreed to bo compromised prayed for a dissolution 
of the fiim upon the basis of such compromise, it was 
held that a representative of the deceased partner 
was a necessary party to the suit. Ramlal Tha- 
KtfRSlDAS V. LAKHMIOHAND MtfNIRAM 

* [1 Bom., Ap,, 51 

90. . Suit for the ad- 

ministration of the estate of a deceased partner — The 
fact that surviving partners are made parties to an 
administration suit of the estate of a deceased part- 
ner does not of itself alone enable the Court to direct 
such surviving partners to render an account of fHb 
partnership estate. Surviving partners cannot be 
made co-defendants with the executors in such a suit 
merely by reason of their partnership They can be 
made co-defendants in certain special cases, as where 
the relation between the executors or administrators 
of the deceased partner and the surviving partners ib 
such as to present a substantial* impediment to the 
prosecution by the executors or administrators of the 
rights of the parties interested in the estate against 
the surviving partners. Elias v. Huboob Moqshee 
Mooshee .... Bourke, O. C., 350 

97. * — * Purchase of share 

ly mortgagee —In a suit m respect of a partnership, 
the rights and interests m which of T., one of the part- 
ners, had been purchased by the Delhi and London 
Bank, who had been mortgagees of some of the pai fc- 
nership property pledged to them by T. for money 
borrowed for pui poses of the property, — Meld that the 
Bank, as T’s representative by purchase, had been 
properly joined as a defendant in the suit. Harri- 
son v . Delhi anjd London Bank 

[I, Xi. R„ 4 All., 437 

98. * Partners , — Re* 

fusal to join as plaintiffs — A , and <7., and others 
were partners in a firm, and had transactions as such 
partners with another firm in which also C. was a 
partner, In a suit by the former firm against the 
latter, 0. and other partners in the former firm in- 
fused to join as plaintiffs Meld (reversing the 
decision of the Court below) that C. and the other 
partners of the former firm were rightly made de- 
fendants* Bissqnatii RtrcKrxT v, Gunnerh Chun- 
deb Dbt . . *2 Ind. Jur., 3ST. S., 203 

Rtf stum All* Ameer Ally Sotoaghtr 

[10 W. R„ 487 

€7c7jt 111 1 riT i i' l I i--r ini- -III - . /V/liM - 

tract Act (IX of 1872), *. 43.— In a suit brought 
upon a contract made by a firm, the plaintiff may 
select as defendants those partners of the firm 
against whom he wishes to proceed, allowing his 
right of suit against those whom he docs not make 
defendants to he barred, Lukmidas Khimji v, 
PtfRSHOTAM IIARIDAI3 . t Xi* R* 0 Bom., 700 

XV 


PARTIES — continued . 

3, PARTIES TO SUITS — continued. 

Partnership, Suits concerning— continued. 

100. — Suit for contri- 

bution by one member of dissolved partnership 
against others. — Adjustment of accounts — In a civil 
action by one oi more members of a defunct fiim 
against anothei member for contribution to lecover 
money paid m liquidation of a debt due by the firm, if 
there has been no adjustment of accounts it is neces- 
sary to make all trie paitners parties to the suit. 
Pearee Mohun Roy v. Chunder Nath: Roy 

[18 W. R., 408 

101. Principal and agent.— Suit 

against pi mcipal for acts of agent — Where a pei- 
son sues anothei as liable for the acts of the accredit- 
ed agent of the latter, it is not necessary that the 
alleged agent should be made a party to the suit. 
41 at hi Ram v. Gobind Ram . . 3 Agra, 131 

102. — Suit to recover 

possession under Specific Relief Act , s. 9 — Necessary 
parties — Principal and agent — Suit for ejectment 
by parly dispossessed —The plaintiffs sued, tmdgj* sec* „ 
lion 9 of the Specific Relief Act (I of 1877) to reco- 
ver possession of certain land winch they alleged 
had been m their possession since 1856 They alleged 
that while retaining possession of the said land 
through care-takers appointed by them, they had been 
m the habit of yearly selling the grass of the land to 
purchasers who themselves cut the grass so pur- 
chased ; that m 1878 the grass of the land fer the 
ensuiug year was sold to T , that m the mont)i of 
August 1879 the defendants forcibly dispossessed the 
plaintiffs oi the said land, and prevented them and 
their servants and T fiom enteimg the same. De- 
fendant No 2 denied the dispossession, and dis- 
claimed any interest m the land Defendants Nos 

1 and 3 domed that the land m question belonged to 
the plaintiffs, and alleged that it was the property of 
A., of whom defendant No, 1 was manager, and No. 

3 the lessee of the said land They also alleged that 
the plaintiffs had tued to take forcible possession of 
the said land, and that defendant No 1, acting on 
A ’$ behalf, prevented them. They submitted that 
A was a necessary party to the suit Held that the 
tlnee defendants weie properly made parties to the 
suit, and that A was not a necessary party Defend- 
ant No 1 (the lessee) had the physical occupation 
of the land sued for ; hut all three defendants not 
having made any declaration, m taking possession, 
that it was taken for one or two of their number, ac- 
quired it jointly, and handed on a derivative posses- 
sion to tlio actual occupant, which as against third 
parties ranked as then* own. It it was properly as- 
sumed, they all had a right to defend rt, if not, they 
might all bo called on for restitution As to A , he 
was not actually iu possession, and had taken nq, per- 
sonal part m the dispossession He was said to be 
owner, but that did not imply that he committed the 
alleged acts of defendants, or insisted on his owner- 
ship As ho had not the physical possession of the 
land, it could not be assumed that he had the fuf&l 
possession merely on the assertion of the defendants. 
He, therefore, having done no palpable wrong, was 

0X 
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1?AB, 1 J}TJijS~continued. 

h PARTIES TO SUITS — continued, 
Principal and agent— continued. 

not a necessary party, Held, also, that defendant 
Ho* 2 was properly made a defendant, and that, 
in case the dispossession should he established, he 
should he retained as a defendant /notwithstanding 
his disclaimer. It was possible that Ho. 3 held 
the land on terms beneficial to Ho. 2, and the dis- 
claimer in the present suit wopld not estop Ho. 2 
from enforcing these terms m a subsequent suit 
against Ho 3. Where under a contract between A . 
and J8. an exclusive occupation of immoveable pro- 
perty is given to A., he is the proper plaintiff m a 
suit for possession brought under section 9 of the 
Specific Relief Act (I of 1877). If B . desires to sue 
immediately on the possessory right, he should sue m 
A *s name, though for an injury to the reversion he 
(B ) may properly sue m his own name. The inten- 
tion of the Specific Relief Act (I of 1877), section 95 
is not to be frustrated by any private arrangement 
under which the ejector has acted, or by which he 
may consent to hold on behalf of some other person. 
As between him and that person, his possession may 
be tn at of an agent, hut to the former holder I 10 is 
the dispossessor : possession derived from lnm cannot 
be superior to his, and (the light of suit being given 
m geneial terms) is equally subject as his to the re- 
sult of proceedings taken within the prescribed six 
months A person who Iuib been ejected from his 
property, m suing to recover it under section 9 of the 
Specific Relief Act (I of 1877), may sue the actual 
ejecfcoi, or the person under whoso orders or by whoso 
authority the actual ejector has acted, or ho may 
sue both; but the wrong-doer who lias taken posses- 
sion is the one from whom primarily it is to bo 
reclaimed. If a third party desire to maintain the 
expulsion as an act done on his behalf, it is for him 
to come forward and avow it. He may claim to be ad- 
mitted as a defendant; but if lie had himself a right 
to do what his agent has done, his right and his 
authority may be pleaded by the agent, and will bo 
an effectual answer. The alleged owner or piindpal, 
therefore, is not a necessary party for the protection 
of the agent, The suit against the latter will fail if 
he acted on due authority where that authority is 
Shown Viejiyaneas Maehayeas v. Mahomisd 
Axx Km abt . * * I. la B„ 5 Bom., 208 

103. Purchasers.— -Purchaser pen- 

dente hte . — A grantee or vendee of the defendant 
during the pendency of a suit need not be made a 
party to the suit, Guxaboha^e Manickchane 
Dhoitei yalae Bead . , II Bom., 64 


- Y T ™ * rurehaser pen 

aente Lite . — The purchaser pendente hie of pro pert 
actually in litigation need not be made a party fa 
the suit. The title acquired by the purchaser is sub 
servient or subject to the right of the parties m liti 
gation. Umamqyi Buemokba v. Takini Piusai 
0hose * * * • . * 7W.B„22f 


- - — — * Suit f or arrear 

efrent and ejectment afim salt of ryot's interest in 
execution of decree. --Bur chaser .—A taiookdar in 


PABTfiGS — continued. 

L PARTIES TO SUlTS-crertfcWrf, 
Purchasers— eon tinned, 

executing a decree for rent sold bin ryot's right ami 
interest in the tenure. He afterwards instituted a 
Bint against the same ryot for arrears and eject, iMmi. 
Meld that the execution-purchaser should have Imen 
made a party to the latter suit, Puobu^no Moykh 
DgSSBB V. RlUJBO TaEXHKE I)0M13 

ilOW.R.,494 

reversing on review, Bhtjbo Taiunkb Dohsia v* 
PboSunho Moyee Dossia T * 10 W. R., 304 

108. Registration, Suits for,— 

Suit to compel registration . — Registrar. — To a suit 
to compel registration of a document under section 
77 of the Registration Act, 1877, after denial of exe- 
mption, the Registrar is not a necessary party Ra- 
DHAKISBBN ROWEA 1>AKNA V , (hroONMBUOLE PotT 

[I. Ij. B., 6 Calc., 446 i6 0,L. B„ 172 

107. - Registration Act, 

III of 1877 f 8$. 72, 77. — Suit to compel registration. 
— Necessary parti/ — Jurisdiction.—' To a suit under 
section 77 of the Registration Act (Ho, III of 1877) 
to obtain registration of a document, the regtsUuiug 
officer or the Government is not a necessary party, ana 
the proper forum for it is the Court of thu lowest 
competent juiisdiction, Wimiwamiouh Pandit u. 
Peaduakae Bhat . . 1. 1* B., S Bom,, MB 

108. — — Bent, Suita for, and inter* 

venors in such suite, -Suit bg one of several 
dur-putni dars . —Where a tenant held lands ’in nh \ til- 
lages under a putnidar at an admitted rent, ami t he 
putnidar subsequently granted dur-putum to t\w 
different parties of two and four of the said village* 
respectively, the tenant having udmittwl a certain sum 
to be the rent payable in respect of the lauds minuted 
iu the two villages,— ibid* the dur-puinidar of the 
other four villages could sue the tenant for the rent 
payable in respect of the lands tt limited iu the four 
villages comprise! in his durqmtm, without joining 
as co-plaintiff in the action the dur-putuidar of Hrn 
two villages. BtuuA Lau Hoy t>. Mayama Ciuiun 
Bhutto . . 6 B. la B„ 623: 16 W, B„ 20 




to 


interest.— Consent of assignees for assignors 
sue .— In a suit by putmdars for arrears of rent, where 
parties who had subsequently acquired an interest in 
the pntm appeared ami petitbmnl tins Court assent, 
ing to the suit being earned on in the names of tho 
plaintiffs , — Held that thorn w m a sufficiently const b 
tuted suit and a sufficient array of parties to enable 
the Court to give a decree. Hj&eknath MixHCKtyisj* 
White, , . . • 13W,R„lSft 


110 . 


_ — « •*. $ttit for rent < 

-AH XI F of tm t e. 7.- In a su? 

the lumlasrdar itl 


pnttidari estate. . . 

for the rent of a puttidari nutate, * 

ordinarily the proper party to ho sued m being th 


collector of the rents ; but under section 7, Act XIV 
of 1883, the several pnfcUdara can las sued for tlnd;! 
respective shares of rent instead of recovering iJ ^ 
through the Imnbordar. Buoi,anatu o, Brsn*8an ' m 
Tewabks , 2 Agr% Ft II, 
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X, PARTIES TO SUITS— continued. 

Rent, Suits for, and intervenors in such 
suits— continued. 

111 . . Suit for rent of 

property surrendered to pre-emptor. — To a suit by a 
purchaser oi laud who had had to surrender it to a 
pre-emptor, for the rents accruing between the date 
of his pm chase and the subsequent transfer, the pre- 
emptor ought to be made a party. Btjlbeo Per- 
bhad v, Mqhijn . . 1 Agra, Rev., 30 

* *> 

112. — Person prefer* 

ring claim to rent opposed to plaintiff . — In any suit 
for rent against a tenant by a peison claiming as 
landlord, the Court ought not to put on the record a 
person who prefers opposing claims to the plaintiff, 
unless it sees that his position, as such opponent, 
would be seriously compromised by the result of a <&- 
cree in favour of the plaintiff, — e.g as when the op- 
posing party claims to be in actual possession by 
receipt of rents, Choolie Lall v. Kqkil Singh 

[19 W. R., 248 

Nor where it would change the scope and character 
of the suit Gooroo Prosunno Banbiwee v , Gu- 
<Htn Ohundbr Dutt * . 20 W, R,, 383 

HtfBBBBtrL HOSSEIN V. MraBERAM 

[24 W . R., 357 

Proxae Chun-dto Roy Ceowjdkry v, Jogen- 
dro Ciiunlbb Ghosb . 4 C. L. R., 168 

and make it otherwise than a bond fide suit for ront. 
Radii a Malabar v. Srishtee Narain Shaha 

[21 W. R,, 88 

Byiotnt Kyburto Doss v, Shushes Mohun 
Paul Chowdhry . . 22 W. R„ 526 

Isbxtr Ohunber Brin u. Bipeen Beharbe Roy 

[16 W. R., 132 

Kaxtyaneb Delia d. Girish Chundkr Banbk- 
. 23 W. R.,168 

113. — - — Question of title. 

In a suit for ront against a ryot, the defendant con* 
tended that the plaintiff had no interest m the tenure 
and had never received rent from him, but that he had 
paid rent to a third party. Meld that the third party 
might be added as an intervenor in order to try the 
question who was actually the beneficial owner of the 
tenure and entitled to the rent. Radhamonee v. 
Ram Narain Dby . , . 22 W. B, s 440 

U4. Beng. Act VIII 

of 1869 , B 1 , — In a suit for rent, where an interven- 
or on his own account, who pleads a deposit in Court 
made under Bengal Act VIII of 1869, is made a de- 
fendant by the Court, the fact of his bemg a defend- 
ant does not give rise to any equity as between tbe 
plaintiff and the other defendants so as to allow them 
to have the advantage of section 31, Bengal Act VIII 
of 1869, although. If the intervenor had been sued 
jointly with the other defendants, they might have had 
the benefit of it. Girdharee Ball Singh Pasban 
V, Ceundbb Pbbshad , .aiW. R„ 277 

IV 


PARTIES — continued . 

1. PARTIES TO SUITS-com^w^. 

Rent, Suits for, and mtervenors in such 
suits — continued . 

115 . Question of title, 

— In a suit for ront, an intervenor who claims to 
have acquired a share of the property for which the 
rent is claimed, may be made a defendant at the dis- 
cretion of the Court. If a question of title legiti- 
mately arises between the parties to a lent suit, the , 
Court is not compelled to dismiss the suit, but is 
bound to determine the question for the purposes of 
the suit. Chowrasee Kooer v. Bokhooree Singh 

[24 W. R., 350 

116. Title of third 

party alleged by defendant, — Civil Procedure Code 
(Act X of 1877), s. 28.— Per Field, J.-~ Where 
a person sued for rent sots up the title of a third 
<f»arty, and alleges that he holds under and pays rent 
to him, jmch third party ougftt not to be made a party 
to the suit, so as to convert a simple suit for arrears 
of rent into one foi the determination of the title to 
the property m respect of which the rent is claimed. 
Such a suit raises only two issues, viz.: (1) Dc^s the^ 
relation of landlord and tenant exist between the 
plaintiff and defendant P (2) Are the alleged arrears 
of rent due and unpaid ? And ’these are questions in 
which the plaintiff and defendant are alone concerned, 
and no third party claiming a title adverse to the 
plaintiff can properly be made a party to the trial of 
these issues. Section 28 of the Civil Procedur^Code 
is not imperative, but allows a discretion to be exer- 
cised, and in such a suit it is better, both u» the 
interests of Government and for the proper adjudi- 
cation of the question of title, that it should be 
tried by a competent Court in a suit directly fiamed 
and brought for that purpose. Lodai Mollah v, 
Rally Dass Roy 

[I. L. R., 8 Calc., 238 : 10 C. L. R., 581 

117 . Question of title. 

— An intervenor in a suit for ront lias no right to 
be made a defendant, or to introduce into the suit 
an entirely new issue, — e g,, one concerning, title 
between himself and the plaintiff; still less is he 
entitled singly to appeal against the judgment in the 
case. Biressur Panrey v, Jogbndro Chundbr 
Deb 24W.B., 261 

118 . — Adding parties 

in rent suits, — Where Act X of 1859, section 77, waa 
no longer m force, the effect of adding a party, under 
Act VIII of 1859, section 73, m a ront suit, was the 
same as m any other kind of suit. Whatever be the 
class of suit, the party added cannot raise an issue 
which would entirely change the nature and scope of 
the suit ; the Court being bound to limit its inquiry 
to the issues necessary m order to try the plaintiff*# 
right to the special relief sought; — e.g., where the / 
relief sought is the recovery of arrears of rent, the 
intervenor is competent to raise all questions, whether , 
of title or otherwise, which bear upon the issue, I# 
the plaintiff entitled to recover the rent claimed ? 
Tillbssuree Kooer v* Ashed# Kooer 1 \ 1 

[24 W. R*101 

* 6x2 
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1. PARTIES TO SVm-continned. 

B ^t S -^^ and mtei ' TCn0rS 111 
na* 

of rent - 


■ Suit for arrears 


- , . ~Q ue ftion of title — In a suit for anears'of 
rent, m which an intervenor, alleging that plaintiff 

nnder'the^Code ofTfp’ T addV « alettnl 
x 7 . ^ode Civil Piocedure, section 73 , — Held 
that it was wrong to introduce him into the case and 
latany issue as to the alleged benami was foreign to 

ZnLo* mso ° Naih 

6 AH0X . . , 24 W. R., 349 


120 . 


lenarm title —Plaintiff, who derived titte^from* f 
who was the ostensible purchase! of certain immove” 
able property at an auction sale m execuhZ of 
a decree against B, brought a suit to reC0 ver 
the rent of such properjy from the talookdars The 
appellant was allowed to intervene, alleging that A 

0f * third porson from ^hom he 
himself had purchased the nronertv rp 7 , A i 
- Court howeve'r, refused to tr/ttTquLon of benZ 

nlw +w l ?i admissibl ° a rent suit. On appeal — 
Meld that the question of benami was properlvraised 
in the suit, and ought to have been triad * * 
Nath Pershad v. pto 

2£ d a “ d M tmg “ she(1 - Tabini IUnt Lahiri 
Keishna Moni Chowdeaiint . 5 C. Xi, R 179 I 


121 . 


tl ffl * •«* for rent in which an rnlermo? am 

to twt^ 10 ^ unsi .f rais ed the question, Who had up 
to that time been m the actual and bond fide receipt 
and enjoyment of rent ? and on deciding this (most, on 
“ f i l I? ur r 0f J the tatorvenor > dismissed theeuit^Onan 

Sfel'-s £,*Ss 

See Wooma Taea v. Bhtteosa Ram Dass 

m W.E„ 409 


122 


7 ^ — Intervenor w 

lower Court. Civil Procedure 

n ft cmnf *» /> .. 


regularly added 

SSfXrxss— 

suit 7 were > being "' tied mde^MtTTmAn^ 

c™rt th jrZ was dai : r ? od in «» lower Appellate 

that he was no’t entitled to as aplrty ad [’ 

ed under section 73, Act VI IT 0 f i c*q K ty adcl “ 

*“» a-°- -■ si™«» XSX"”* 

S “ Oooi.-E, CnownaBAi, KBiuMuroo^f 8 

[17 W. R„ 219 
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Rent, Suits for, and xntervenors in mM 
suits — continued I * 

i" 

Bieessxte Paneey V, Jogendbo CttWNmit Dm 

[24 W. R ti m 

123. - — * — — fnfervtmim it 

suit for registration of names as pnmnetors^Cim 
■Pi oceditre Code , 1859 } s 73,—Plamliils having sue* 
ceecied m a suit for a fox eelosurc of a mortgage, by 
a conditional bill of sale, of share of two motmuhs, 
en sued for possession and registiation of names 
as proprietor. Whilst this suit was ponding, certain 
parties intervened and asked to he made parties under 
section 73, Code of Civil Proeedme, on the gionnd 
", P*Ain tiffs vendors weie not entitled to the full 
share claimed, as they themselves had put chased a 
jroition thereof. mid that the Court evurcbod a 
wise and proper discretion in allowing the intervenor* 

thonc ^ a ^‘n 8 ’ f"? lle( ' reu 111 plAinUlls- favour, 
f„ “,» 1101 %f% hiudiug on them, would neverthe- 
of v,.,,f Ve « aused U,em 8' n ‘ at ' diihfulty in all matters 
1 lent, oapxoeam Wing 11 ®. Gukbnoo Singh 

L18-W.R.,19 

f^-Paities who have not been vegistomriu 

and fluesh™ 7l S<!1 i 1Sl ' tj ' ' UU UOt mHiM tl ’ intervene 
ten inll 4 * tUo <lc ™' > ,aisSt,<1 'WAiuat the registered 
tor an . Amatax Fatima Khanpm Taiunatu 

f* W. R., 151 , 

venal of whole decree on appeal b v onftlfZdmf.'t 
, *:• 1110 MUIUlll F. >wmght a suit against d, 

ftl'oo ’ n ?,f OVOry - V' n:,m Hl ‘ vahm helo|v 
tnvahln fn “ lt U P m ^olence that the rent was u(pt 
payable *• hut to JIT. C. J„ the molu.rarri 

title mni «ndor a mokuTOU't 

rent, i, stHl . tl,at ho wfts tlut reeoipt of the 

73 Art vrr W 11 l ,llrt y Heetlon ‘ 

• , ct VIII <if I80J. Tlio JVIuusif passe.1 adouvu 
in favour of the plaintiff. On appeal hv Jf 0. I 
which was hoard and decided by the Suhordinatn 

of tho W C° ,K 't by th(i D!sW<d th« ileereo 

missed C t , , WM , rewwi '4. ami the suit dw. 
missed On appeal to the High Court.—A/eW that 

s mTf Tamil 10 1° b i i r,ud was wb< ‘thm' the relation- 

* f “ SZ Si ® 

r H L“ sxx ” 1 cua " 

[8 B. L. R., ISO : 16 W. R., 235 
Ktojap SAinr v. Gnitu Haksii Kokh 

L8 B. L. R., 184, note : 13 W. R., 333 * 
ICanhxe Itox v. Htime Buiigii . 25 W. JR, 29 

126. .... ’ * . C 

t>ff. Civil P> oeedui e Code (Ac/ A «/' IA77)\ 


Wl1Q r n ‘, T v ,vi i w ' uw * w*m*ii urn nmtF 
‘ s ’ W ler ° t,l !‘ »lunW» disputed this audt 

lutTt™ b ' ! ‘ l,ff tlmt !t was im-w 


pronto «H U r,r! r8U U,m,ff tlmt !t ww iw* 
piopu to add such person as co-pkintiff, and that, if* ! 
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1. PARTIES TO SUITS — continued . 

Bent, Suits for, and mtervenors in such, 
suits — conti nued. 

added at all, it should be as defendant, in older that 
the issue between him and the plaintiff might be 
properly tried. Googbee Sakoo v Prbmlaxb Sakoo 

[L L. R., 7 Calc., 148 

127 . — Striking out 

name of xntervenor , Effect of on recoi d of suit . — 
Directly an mteivenor’s name has been stru«?k off 
on the giound that he has no interest m the ease, all 
the evidence he had put m should be removed fiom 
the lecord. Buoha Singh v. Mi shook Ali Beg 

[15 W. B., 572 

128. Reversioners.— 

suit by reversioner. — Non joinder of other rever- 
sioners — A suit having been brought by a Hindu 
reversioner for a declaration that an adoption alleged 
to have been made by the mother of Ah, the owner of 
the estate, after the estate had vested in the widow 
of AT,, was invalid, — Held that the nonjoinder of 
a reversioner of equal giade with the plaintiff was no 
bar to the suit. Thayammal v Venkatarama 

[I. L. R., 7 Mad., 401 

129. Suit to recover 

property from Hindu widoio.~-~ Movers'! oner, — In a 
suit to recover possession of propel ty held by a widow, 
the reversioner was held to have been eironeonsly 
made a co-defendant Kristo Sunkur Butt Roy 
«. Koitlash Nath Dutt Roy . 15 W. B , 6 

ISO. Sale in execution .— Suit 

under s, 246 , Civil Procedure Code, 1859, by owner 
against purchaser of property wrongly sold in exe - 
culion -Execution-creditor —In a suit under the 
latter portion of section 21G of the Civil Procedure 
Code brought by the owner against the purchaser of 
property which has wrongfully been attached and 
sold m execution of a deeiee, the execution-ci editor 
is properly made a party, the object being to 
restore all parties to the position which they occupied 
previously to such attachment and sale. Bank op 
Hindustan, China, and Japan, v. Peemchand 
Raichand. Ahmedbkai Habibhaiv Premchand 
Raichand ... 5 Bom., O. C., 83 

131, Sale-proceeds, Suit for, after 

distribution . — Suit by attaching creditor dissatis- 
fied with shaie of sale-proceeds allotted to him — 
Where an attaching creditor, dissatisfied with the 
share allotted to him on a distribution of sale-pro- 
ceeds under Act V1IX of 1859, section 270, brings a 
suit against the other attaching creditois, and claims 
to have made the first attachment, lie is hound to 
include as defendants all who have shared in the 
distribution. Bro^okanth Chucxbrbutty r Banee 
Madhub Disohit . . . 23 *W\ R., 434 

132. Sureties .— Act X of 1S59 — 

Arrears of reni.—^Benami lease — Some of the de- 
fendants had taken a lease in the benami name of C 
P, B., and were in actual possession of, and had paid 
rent for, the lands demised. The other defendants 


PARTIES — continued. 

1 PARTIES TO SUITS — continued. 

Sureties — continued. 

were sureties for C. P. 3. A suit was brought in 
the Court of the Deputy Collector against those who 
were actually m possession of the land, together with 
the sureties, for arrears of rent. It did not appear 
from the lease how far each defendant was interested 
in or entitled under it Held by both Judges that 9 
the suit should he dismissed as against the sureties, 
who could not as such be sued under Act X of 1859. 
Roy Priyanath Chowdhry v. Bepinbehari 
Chuckerbtjtty 

[2 B. X,. R., A. C., 237; II W. R., 120 

2. SUITS BY SOME OF A CLASS AS ‘ 
REPRESENTATIVES OF CLASS. 

<* 133. Suits jon behalf of com- 

munity?— Some suing for whole body of persons . — 
Decree, JSffect of —Convenience requires that in suits 
where there is community of interest amongst a large 
number of persons, a few should be allowed to repre- 
sent the whole , and if the whole body be represented** 
in the suit, then it is proper that the whole body 
should he hound by the decree, though some members 
of the body are not paities named m the record. 
Venkata Sioami Nayakkan v. Subba Mau, 2 Mad., 

1, distinguished. Srikhanxi Nabayanappa v. In- 
dupuram Ramalingam . . 3 Mad*, 228 

134 . Civil Procedure 5ode, 

1882, s. 30 . — Suit for tight to worship in mtftque. 

— Section 30 of the Civil Piocedure Code applies only 
to capes m which many persons are 3 omtly interested 
m obtaining lelief, and not to a case m which indivi- 
dual right has been violated Every Mahomedan 
who is entitled to use a mosque for purposes of devo- 
tion is entitled to sue any one who interferes with his 
exercise of that right Zafaryab Ah v. Bakhtawar 
Smgh , I. L. 3., 5 All, 497, referred to. Jan Ali v* 

11 am Hath Mundul, I L It , 8 Calc., 32, dissented 
from. Jawahra v. Akbar Husain 

[I. Xi. R., 7 AIL, 178 

See Thakersey Deyraj v Huebhum Nursey 

[I. L. R*, 8 Bom., 432 

135 — Suits by indivi- 

duals for general public —Section 30 of the Code 
of Civil Procedure was not intended to allow indi- 
viduals to sue on behalf of the general public, but 
to enable some of a class having special interests 
to represent the rest of the class Adamson v . 
Arumugam . . . X. X*. R., 9 Mad., 463 

130, Suit against 

Malabar tarwad**"* If it is sought to make a decree 
m a suit binding on a Malabar tarwad, the procedure , 
laid down in section 30 of the Code of Civil Procedure, 
1877, should be followed if the membei s are numer- 
ous. A deeiee against a person who happens to be 
the karanavan of a Malabar tarwad is not necessarily 
binding on the tarwad in the absence of fraud. 
Ebayachanidathib Kombi Achen v Kbnatum- 
kora Lakshmi Amma . I. JU R., 5 Mad,? 201 
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PARTIES— continued. 

2, SUITS BY SOME OF A CLASS AS REPRE- 
SENTATIVES OF CLASS — continued. 

Civil Procedure Code, 1882, s. 30— conti- 
nued* 

137 , Suit by legatees 

on behalf of themselves and other legatees Costs 
against next friend . — A legatee cannot sue on behalf 
of himself and other legatees wi^iout an order of the 
Court obtained under section 30 of the Civil Proce- 
dure Code enabling him so to sue Wheie a legatee, 
a minor, sued m that form by her next friend without 
such an ordei, the next friend was held liable for 
costs on his adducing no evidence to show that the 
suit was for the benefit of the minor, Geereeballa 
Babee «. Chunder Kant Mookerjee * 

[I. Li. R., 11 Calc., 213 

138, ■ — Suit to hav* 

land declared wukf. — Iff a suit to have certain pro- 
perty declared wukf, alleging that it was dedicated as 
wukf, and the profits applied to lighting a mosque 
and shrine, the expenses of devotion, and the feeding 

<*of wiiyfniers and travellers, it appeared the plaintiff 
was not alone interested m the subject-matter of the 
suit Meld, fcherefoie, that she could only sue on 
behalf of those interested aftei having first obtained 
leave of the Court and otherwise complied with the 
provisions of section 30 of the Procedure Code. Lit- 
tieunnissa Bibi v . Nazirun BtBr 

r [I. L. R., 11 Calc., 33 

1^9. Nonjoinder of 

parties. — Ci oil Procedure Codes, Act VIII of 1859 and 
X of 1877, s \ BO. — Representatives of a certain caste . 
— Chitpavans,— Four persons of the Chitpavan caste 
brought a suit in 1876, alleging that they and the 
members of their caste, in common with certain other 
castes, possessed the exclusive right of entry and wor- 
ship m the sanctuary of a temple, aud that the defend- 
ants, members of the Palshe caste, not being of the 
privileged castes, infringed that right in 1871 and 
thereafter by entering the sanctuary and performing 
worship therein. They prayed for a declaration of their 
right and an injunction restraining the defendants 
from interfering with it. Meld that the plaintiffs could 
maintain the suit for the personal mjuiy alleged to 
have been suffered by themselves by the pollution of 
their sanctuary, whether under the Civil Procedure 
Code of 1859 or that of 1877, section 30 of the latter 
being merely regulative, not constitutive Whether 
or not it could be contended that they and the de- 
fendants so represented their respective castes that 
the decree m this suit should hind all members of the 
two castes, would be open to argument m any future 
casoj but it might well be consistent with general 
principles to hold that certain judicial proceedings 
take® by or against a select number as representing a 
large class, might, if faxily and honestly conducted, 
bind or benefit the whole class Anandrav Bhikaji 
v . Shankar Daji I. Ii. R , 7 Bom., 323 

140- — - — 1 Suit for dis- 
missal of dhurmaharta — Members of District Com- 
mittee . — In a suit brought for the dismissal of a 
dhurmakarta all thePmembers of the District Com- 


P ARTIES — continued. 

2. SUITS BY SOME C)F A CLASS AS REPRE- 
SENTATIVES OF CLASS— continued. 

Civil Procedure Code* 1882, s. 30— conti- 
nued. * 

mittee should join as parties. The District Commit- 
tee cannot divest themselves of their rights in favour 
of a few of their number. V iraham i N a if u nu t*. 
Artjnacheiba Chetti . I. Xi. R*, 2 Mad*, 200 

I4i. • u Mahomcdan As- 

sociation ” — Suit by some members for all. — The 
“ Majlis Islarna” or “Mahomedan Association ” of 
Meeiut instituted a suit m its own name by its so- 
cretaiy. Meld that as such association had not, per 
se, any status in law so to sue, the suit was not 
maintainable. Sembie,— Had such association cm* 
powered one or more of its members to act for it 
in the matter of the suit in the manner provided by 
section 30, Civil Procedure Code, 1882, the permis- 
sion mentioned in that section might have been grant* 
ed. Mahomed an Association v. Iimcaux 

[I. I* R., 6 AIL, 284 


3. ADDING PARTIES TO SUITS, 

( a ) Generally, 

142. Discretion of Court — Civil 

Procedure Code, 1859, s, 73. — Section 73, Act V II l of 
1859, was permissive, not imperative, Discretion is 
vested in a Court to make persons not before if par- 
ties to a suit. PoitAN M UNDUE Ait) lib AH *. HllAM 
Chand Ghose , . . .1 W. R,, 228 

Gyaram Seat, v, Issue Chun unit Chuuk ice* 
butty . , 2 W, JR., 158 

143 . — Power of Court,— Suit for 

share of estate of deceased, — Power to change to one 
for administration —Where one son of* a deceased 
party sued in the Recorder’s Court another sou, who 
had obtained a certificate under Act XXVII of IHfit), 
for his share of the deceased’s estate, it was held that 
the Recorder had no power to transform the suit into 
a general administration suit. The Court may, under 
section 73, Act VIII of 1859, order all necessary 
parties who claim a share in the subject-matter of 
the suit to be made parties. Oh Lino Tee v. Awkt- 
nieee 10 W. R„ 88 

144 . Ground for adding party.— 

Likelihood of being affected by result of suit,- -A per- 
son cannot be made a party to a suit unless he is like- 
ly to bo affected by the result of the suit* dOY 
Gobind Doss v Goueeepboshad Shah a 

[7 W, R.> 201 

145. — — Likelihood of 

being affected by result of suit,— Civil Procedure 
Code , 1859, s 73, Construction of — The words in 
section 73 of Act VIII of 3859, f ‘ who may be likely 
to be affected by the result,” construed to mean 
w likely to be affe< tod, if added as parties,* 1 Noa Tha 
Ya v. Mi Khan Mhaw 

[ 5 B. I*. R, t 373. : 13 W. R.» 443 
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PARTIES — continued . 

3. ADDING- PARTIES TO SUITS— continued. 
(a) Generally — continued . 

Ground for adding party— continued. 

146. Likelihood of 

being affected by remit of suit — Interest in suit . — 
Ci ml Procedure Code, 1859) s. 78 — Under section 73, 
Act VIII of 1859, a person was not liable to be added 
as a party to the suit, although he might he “ likely 
to he affected by the result/* unless he was also en- 
titled to* or claimed s$me interest m, the subject- 
mattcr of the suit Koegler v Prosonno Coomar 
Chatterjee k . . I. Hi. R„ 2 Calc., 472 

147. Community of 

interest with plaintiff or defendant — Civil Procedui e 
Code , 1877 , ss 28 , 29, 32 . — Held, reading sections 28, 
29, and 32 of Act X of 1877 together, that, where an 
application is made under section 32 foi the addition 
of a person, whether as plaintiff or defendant, such 
person should, as a general rule, be added only wheie 
there are questions directly arising out of and inci- 
dental to the oiigmal cause of action, m which such 
poison has identity or community of interest with the 
original plaintiff or defendant. Two suits against AT 
for possession of the property of B , deceased, weie 
instituted in the Court of a Subordinate Judge by 
parties claiming adversely to one another as heirs to B 
The Subordinate Judge, on the application of the 
plaintiffs in these suits, under section 32, Act X of 
1877, added the plaintiffs in the first suit as defend- 
ants in the second, and the plaintiffs in the second 
suit as defendant in the first. Held, on appeal by 
the defendant K from the orders of the Suboidinato 
Judge, applying the rule stated above, that such addi- 
tions of parties, not being necessary to enable the 
Subordinate Judge “ effectually and completely to ad- 
judicate upon and settle all the questions involved m 
the suits/* were not proper. The principles on which 
section 73 of Act VIII of 1859 should he interpreted 
enunciated by Sir Barnes Peacock in Joy Gobtnd 
Doss v. Gouree Proshad Shaha , 7 W. B., 202; E ay a 
Bam Tewan v Luchman Prasad , JB L E,, Sup. 
VoL , 731: 8 W. 11., 15; and Ahmed Hossem v. 
Khadij a,3 JB, L,B , A C,28: 10 W E., 369 ; and 
the remarks of Pontipex, J, in Mahomed Badsha 
v. Hicol, I.L.E., 4 Calc , 355 , followed and applied 
Haraini Kttar v . Durjan Kuar, Naraini Kuar 
<?. Piarey Lae , . . I. Xi. R., 2 All., 738 

148# Ciml Procedure 

Code > 1877, s. 32 — Th object of section 32 of the 
Code of Civil Procedure, which enables a Court to 
add parties whoso presence before the Court may be 
necessary to enable the Court effectually and com- 
pletely to adjudicate upon and settle all the questions 
involved m the suit, is, to enable the Court to try and 
determine, once for all, material questions common 
to the parties, and to third parties, and not merely 
questions between the parties to the suit. V ydiana- 
DAYYAN V. SlTARAMAYYAN . I. Xi. R., 5 Mad., 52 

140# Application to be added as 

a party — Civil Procedure Code, 1882, s 32. — Sec- 
tion 32 does not contemplate any application to the 


PARTIES — continued* 

3. ADDING PAUTIES TO miTS— continued. 

O) Generally — continued . 

Application to be added as a party— con* 

imued . ' 

Court by the person proposed to be added Mohin- 
DROB&OOSUN BlSWAS 0 SUOSHEEBHOOSUN BlSWAS 

[I. L. R., 5 Calc., 882 

150. — — “*■’'7 — — — — Civil Procedure 

Code, s 32 — Power of Court to add party. — A 
Court may, in the exercise of its discretion under 
section 32 of the Civil Procedure Code, add a party 
to a suit upon his own application Rabbaba Kha- 
num v. Noorjehan Begum alias Dalim Shahiba 

[I. la. R., 13 Calc., 90 

151 . . Power to add parties.— 

Adding parties after reference to Commissioner to 
HaJce Accounts — After a decree has been made where- 
by a sufo has been referred to the Commissioner’s 
office to have accounts taken and piopeity sold, the 
Court has still powei (if it should be found neces- 
sary) to add, as fresh parties to the suit, persons who 
aie interested m its subject-matter and are lil&ly to* 
be affected by its results Vakatohand Lakhmi- 
CRAND V. ADYOOATE GENERAL 

[8 Bom., O. C., 06 

152. Civil Procedure 

Code, ss. 30, 32 — Party added after decree,—' A Sub- 
ordinate Judge having permitted the junior widow 
of a Hindu to be made a party to the proceedings m 
execution of a decree obtained by the senior widow 
against a debtor of their deceased husband, the High 
Court declined to interfere under section 622 of the 
Code of Civil Pi ocedui e Queer e, — Whether section 32 
of the Code of Civil Procedure does not give a Court 
a discretionary power to add paities aftei adjudica- 
tion of the question laised m the suit. Lingammal 
v Chunia Venkatammal . L Ij. R., 6 Mad,, 227 

(5) Power or Revenue Court to add Parties. 

153. Civil Procedure Code, 

1877, s 32.— Act XV III of 1873 (N -W P Pent 
Act ) — P. and N, the mortgagees of a mehal, 
granted the mortgagors a lease of the mehal, the 
mortgagors agieemg to pay “the mortgagees” a 
certain rent half-yearly “on account of the right 
they held in equal shares/* p,nd that, on default 
of payment of such rent, “ the mortgagees ** should 
be entitled to sue for payment The mortgagors 
having made default in payment of the rent, and 
N, refusing to join m a suit against the moitgagors 
to enforce payment, JB suedjffiem alone for a moiety 
of the rent due The Revenue Court of first instance 
held, with reference to section 106 of Act XVIII of 
1873, that JB could not sue separately Held_ by the 
High Court that the older of the Revenue Oofirt of 
first appeal directing, inter aha , that the Couit of 
first instance should re-try the suit aftei making N* 
a defendant m the suit was not illegal, notwithstand- 
ing that the provisions of section 32 of Act X of 1877 
weie not made applicable to the piocedure of the 
Revenu e Court by Act XVIII of 1873. SniB Gopax« 
v , Baldeo Sahai . • I. Xi. R., 2 All., 264 
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PAR TIES— continued. 

& ADDING PARTIES TO SUlTS-contmued. 


(c) Plaintiffs. 


154. 


Time for adding plaintiff. 


—Civil Procedure Code , 1877 , s. 27, Pc ei vise of 
power under —Per PoNTlFEX, J— The power gn on 
by section 27 of the Code, of substituting or adding 
a plaintiff, ought to be exercised before the Jiist hearing 
of the case Chundee Coomse Roy v. Gooool 
■CHUNDEE Bhuttaohaejee 

[I. L. R., e Calo. s 370 

155 , Bight of plaintiff barred by 

limitation.— Cm l Procedure Code, 1859 , s 73 — 
No person ought, under section 73, to be added as 
a plaintiff whose light of action is baned by the 
Law of Limitation Kishen Lam Citowdhby v. 
Chunder Coo mae Roy W. B. s 1864, 152 

Gopal Kashi v . Ramabai Saheb Patyardhan ^ 
# [12 Bom., 17 


156, 


Joinder when 


u uc/iw tr wnci 

A*ipo me* — Rejection of plaint — Joint cause of ac 

kon.— Limitation Act, XV of 1877, s. 22 A , 

who with his three brothers composed a joint Hindu 
family, bi ought a suit m his own sole name to re- 
cover a joint debt. When the objection was taken to 
the form of the suit on the giound of the non- 
joinder of A 3 s three brothers, it was too late to add 
them as co-plamtiffs, by reason of section 22 of the 
Limitation Act, XV of 1877,— a suit on the debt 
benm by that time time-barred. The three brothers 
at the diearmg expi cased their willingness that A 
should sue alone. Meld that such assent did not 
obviate the necessity of joining ail the proper parties 
as co-plaintiffs, and that the suit therefore, as framed, 
would not lie. Held, further, that A . would haVe 
been m no better position had he joined his three 
brothers as co-plamtiffs after the suit was, as re- 
gards them, time-barred; since such a suit would 
have been virtually a suit by himself alone, and there- 
fore had. Boydonath Pag v (Irish Chunder Roy, 
I L, 22., 3 Calc , 26, dissented from, ICalidas 
Kevaldas v* Nathu Bhag-van 

[I. Ii. B., 7 Bom., 221 


157. 


v * , rr , „ , — Suit by members 

oj joint Hindu family carrying on business in 
partnership*— Jomt co* contractors . — Two of tbe 
sons out of a joint Mitakshara family, consist- 
mg of a father and three sons and the widow and 
sons of a deceased son, and carrying on business in 
partnership, sued to recover money due on a hath- 
chitta, dated the 11th December 1876; the last 

™ y +^ e 9 n^ a r 6 i an , d 0 .^ ter ^ a by the defc n<!ant being 
tbe July 1877 ‘ , No tlme waa b^ed for pay- 
A° tIm A lt tccamc payable on the 
fw iotw , Tho suit was instituted on 

Ju ? 1880, and caroe on for heanng on the 
26tti July, when an objection was taken, that all the 
parties who ought to sue were not on the record. On 
S® apphcation of the original plaintiffs, the names of 
the father and the third son were then added, and 
. le plaintiffs were described as surviving partners of 
ihe deceased son. At the tune the additional plain. 


PAB TIES — continued, 

3. ADDING PARTIES TO SUITS ^continued, 
(c) Plaintiffs — continued . 

Bight of plaintiff barred by limitation 

— co id imed, 

tiffs were made parties, tho suit wan, as regards 
them, barred by limitation. livid that the addi- 
tional plaintiffs were rightly made parpen to the suit, 
notwithstanding that tho suit was, as far aw they 
were concerned, barred In actions of contract it w 
the rght of the defendant, u he fakes the objection 
in proper time, to insist upon all the persons with 
whom he contacted being joined as plaintiffs, nml 
if, after the objection lias bc^n raised, the plaintiff 
proceeds with the suit without taking steps to add 
the pei son or persons whose non-joinder has been 
ojptictiod to, and the Court buds that tho objection is 
well founded, tho suit must be dismissed, livid 
that, inasmuch as the original plaintiffs could only 
enforce their claim in conjunction with the added 
plaintiffs, and the added plaintiffs were barred hy 
section 22 of Act XV of 1877, Urn claim of tho 
original plaintiffs waa also barred, Moythmdh Rag 
v, Gruh Chunder Roy, /. L, ll,, 3 Calc,? 26, dissented 
from. There is no equity, but often much injustice, 
m allowing one joint contractor out of many to sue a 
defendant, notwithstanding an objection duly made 
by the latter; and tho Court has no right to allow 
one contractor to recover under such cimnnstaucew, 
though ho may, no doubt, afterwards adjust the sum 
which he recovers with his (uwmniraotor#. Ram- 
serux; v» Ramlall Koondoo 

[I, Xj. E., 6 Calc,* 815 : 8 0. X>* B„ 457 

158, — — Suit by one partner on joint 

cause of action,—-- Consent of other partner# to 
suit proceeding,— Refusal to amend plaint on appeal, 
—A suit was instituted hy one only of the partners 
oi a firm m respect of a cause of action which had 
accrued to all jointly. Notwithstanding that ubjee* 
tion to tho non-jomdor of the other partners was 
duly taken, the plaintiff contented himself with put* 
ting in a petition on behalf of the other partners 
intimating them willingness that the suit should pro- 
ceed m the solo name of the plaintiff, instead of 
applying to the Court to add the other partners as 
plaintiffs. On appeal the High Court admitted tint 
objection, and refused, under the eircunistaneeH, to 
add the other partners as plaintiffs, IRjlar Oh and 
*• Balram Das , , LL, R., 1 AIL, 453 

159 , — _ — - Addition of plnintiiT whe r« 
original plaintiff has no right to qw.—CiiuI 
Procedure Code, 1877, s. 82.— A, sued as only mm 
and heir of his father, B, a, the widow of R„ having, 
with the concurrence of A , Liken out letters of 
administration to Bdn estate, was, on tho application 
oi A at a hearing ol the suit, made a co plaintiff under 
section 32 of tho Civil Procedure Code. Held that 
0 ought not to have been joined as a plaintiff in the 
suit, inasmuch aa A. had no right at all to Him. Hoc- 
tion 32, as far as the addition of plaintiffs is con- 
cerned, only applies to those eases in which tho 
original party who brought the suit had some title to 
sue. Chunder Coomar Roy in Gooool Chunder 
Botxtaoiuwm . i, l, b., 0 Colo., 870 
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PARTIES — (ontinued 

8. ADDING PARTIES TO SUITS— continued, 
(c) Plaintiffs— continued 

Addition of plaintiff where original plain- 
er tiff has no right to sue— continued. 

160. — Action for slan- 

der — plaintiff sn °d first defendant for damages for 
slander oi plaintiffs sister The Com t, regarding 
the suit as defective foi want of pai ties, made plain- 
tiff's sister a co -plaintiff under section 73, Act VIII of 
1859 Held that the defect was one not to benreme- 
died under that section, and that as theie was no 
right of suit m the plaintiff, the suit should have 
been dismissed. Subbaiyae v. Kbistnaiyak 

[ILB ? 1 Mad., 383 

181 Procedure — In 

a suit by reversioners to set aside an alienation e by 
the widow, where the Court finds that not the plain- 
tiffs but another reversioner not represented on the 
suit had such right, it should not adjudicate on the 
propriety or otherwise of the alienation, but the suit 
should he dismissed. Gosaien Shiva Ram v Rtr- 
oixo lUi 2 Agra, 44 

162. Suit to cancel 

under-tenures. — Act XI of 1859, s. 37. — On the 13th 
January 1871 A and £. purchased an estate sold for 
arrears of Government revenue. The original pio- 
prietors asserted their right to collect the rents of a 
portion of the property by virtue of holding two 
shiknu talooks and a liowla tonuic. This right was 
affirmed by the High Court in April 1875 JB had 
previously sold his interest to C. On the 29th May 
3 870 A. cieated a putm of his eight annas m favour or 
X>. and B., and on the 4th July 1870 C pm chased all 
the rights of the original proprietors On the 18lh 
January 1877 A. sued under Act XI of 1859, section 
87, to cancel or vary the tenures, making the original 
proprietors, 0 and vanous tenants, defendants. C. 
objected that A. had no right of suit or cause of 
action, as he had parted with all Ins rights to JD. 
and J2 ; and that as his entire interest in the estate 
was only 8 annas, lie could not sue to cancel a part 
only of the sub-tenures. D. and 3$ then applied to be 
added as paities, and were made plaintiffs Held 
that A » had no cause of action, as he had previously 
parted with all his rights as zemindar, to cancel these 
tenures in favour of JD and B. , nor could JD and B 
sue, as they were not “ purchasers of an entire estate,” 
That A having no cause of action, it was not compe- 
tent to the lower Court to add JD. and B. as plaintiffs, 
and bo introduce a right of action which did not 
previously exist. Dwaekanatii Pal v. Getsh 
Chundeb Randopadhya . I. Is. R., 6 Calc., 827 

183. Consent to be added as 

plaintiff— ■ Cv&il Procedure Code ( Act X of 1877), 
s. 32 .— Under section 82 of the Code of Civil Proce- 
dure, no person can be added as a plaintiff unless he 
has previously consented thereto,* and if a person 
objects to be added as a plaintiff, the proper course is 
to make him a defendant. Uma Sundari Dasi v. 
limn IIaldab , . I. Xi, R <9 7 Calc., 242 

8 C. Ii. R., 13 


PARTIES — continued 

3. ADDING PARTIES TO SUITS— continued. 

(c) Plaintiffs— continued. 

Consent to be added as plaintiff— conti- 
nued 

See Tab a Chunbeb Banekjee v. Ameeb Mhn- 
.... 22W.R., 394 

where it was held, under section 73 of Act VIII of 
1859, that pei sous blight be made co-plamtiffs with- * 
out their consent 

164. Application to add plain- 

tiff.—^?^ for partition —A paity holding a imras 
or pei petual lease of some debuttur lakhiraj property 
to the extent of 12 annas undex co-sharers who cove- 
nanted m the pottah that he should be entitled to claim 
partition, sued the ow ner of the other 4 annas for a 
paitition, making Ins lessors co-defendants Held 
that they might properly have been made co-plaintiffs, 
and that the Court of first instance should, under Act 
VIII of 1859, section 73, make them such, Goins 
Churn Soob v. JtrooBUNBHoo Sen 

[22 W. ^431 

165. - - - Adoption after 

suit by widow. — Co-plamiiff — Where a Hindu widow ** 
instituted a suit in respect of rights inherited by her* 
from her deceased husband, and then adopted a so?i, 

— Held that, under section 73 of the Code of Civil 
Procedure, the adopted son might be made a co-plain- 
tiff Pabavabtani v. Ambalayana Pillai, Ex 
paete Pabavabtani . . ,1 Mad., 197 

0 \ 

166. *— TVi dow as guar- 

dian and in her own i ight.— Where the son of a Hindu 
widow died after hei le-mamage, and she sued as 
guardian of her daughter by her first husband claim- . 
mg the estate of hei son, an application by her to be 
pmed as co-plaintiff m her own right was allowed. 
Kemp, J , Ohhoeah Soot v. Bheden Babianbk 

[10 W. R., 34 

167. Suit for work 

done igirn mg power given to another to sue. —J. MJ. 
executed in favour of P. an instrument (authorising 
P to recover, by suit or othei wise, from Messrs W. 
and 17, a sum of R22,500 or theieabouts) winch con- 
tained this clause. ‘‘From whatever sum P may 
recover from Messrs TV. and 17, he is to pay himself 
the sum of R8,640, which is due to himself, and also 
the expenses he may incur m making recovery, and 
he is to hand over the surplus to me.” J. M , ignor- 
ing the above instrument, sued 17, for the R22,5GO 
mentioned m it. P theieupon applied to be made a 
party to the suit, under Section 73 of the Code, His 
application was granted, and ho was joined as a co- 
plaintiff Held that P was properly made a party; 
but, as the validity of the instrument was disputed by 
J.M , P should rather have been joined as a defend- 
ant than as a plaintiff. Pestanji Manohabji Wadia 
v Matchett . , .7 Bom,, A. C. ? 10 

X08. Suit on behalf 

of minor without certificate — Adding party — Cqsts* 
— A suit having been instituted by a guardian m the 
name of an infant, without a onkiieafce under Act XL 
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(c) Plaintiffs— continued. 

Application, to add plaintiff— continued. 

of 1858, was dismissed by tbo lower Appellate Court. 
The minor on coming of age applied to have Ins 
name substituted on the record The High Court, 
under section 73, Act VIII of 1859, ordered that his 

* name should he added as plaintiff*, and that the suit 

should be proceeded with But as the dismissal hy 
the lower Court was conect so far as the materials 
before the Court enabled it to deal with the suit, the 
order of remand was not to take effect until all the 
eosts of the defendant had been paid hy the plain- 
tiffs Madhttbchtjnder Chowdhry «. BtTKTES- 
SPEEE Debea . . . .12 W. R., 102 

X69. — Suit by father 

for joint property.- —Transportation of father . — * 
Sons added as plaintiffs — V. sued his brothers for 
his share of the estate of their deceased father, the 
father and sons being divided. V having been trans- 
ported for life, his sons applied to ho made plaintiffs 
fix the Ait, on the ground that they had a punt interest 
with their father in their grandfather’s estate. Held 

* that, under the circumstances, the application was 

properly granted, Byredbi Narakka v Chinna 
Narayana Rbdbi . . I. Xi. R„ 6 Mad., 331 

( d ) Defendants. 

170. Ground for adding defend- 

ants.— Claims opposed to that of plaintiff. — Only 
persons whose claims must necessarily he taken into 
consideration before deciding on the plaintiffs title, 
should be joined as defendants in. a suit. Govern- 
ment V . Ferg-usson . . . 9W.E,, 158 

171. Prevention of 

unnecessary litigation. — Discretion of Judge — The 
object of section 73, Act VIII of 1859, is to prevent 
needless litigation ; and there are cases — e.g , as when 
it is necessaiy to make plaintiffs eoparceneis defend- 
ants — when a Judge should cxoi cise the discretion 
vested in him hy that section, even if the plaintiff 
omits to ask him to do so. Motee Ckctnd Doss v. 
Mooreleb Dhue Doss . . 15 W. R., 432 

172. Likelihood of 

being affected by result of suit, — Civil Procedure 
Code , 1859, s.73. — Raising unnecessary issues. — Sec- 
tion 73 of the Civil Procedure Code enables the Court 
to bring m as parties’ to the suit any person whose 
rights appear to be involved, and who may be affected 
by the result of the suit. It does not enable parties 
who are not liable to he affected by the result, to 
come in and raise altogether new issues which do not 
properly arise. Where the parties, however, all ac- 
quiesced in the irregularity, and the suit went to trial 
on the issues raised by the added defendant, the High 
Court did not think it necessaiy to quash the proceed- 
ings Padmalockan Sen v Lae Chard Gupta 

[1 B. Xi. R., S. 1ST., 26 : 10 W. R„ 283 

173. Likelihood of 

being affected by result of suit* — Civil Procedure 


PARTIES -continued. 

3, ADDING PARTIES TO SUITS -continual 
(d) Defendants— continued. 

Ground for adding defendants— continued* 

Code , 1859 , s. 78 — Discretion of Court.- Suit for 
possession. — Form of decree— In a suit to recover 
possession of a coitam moussah claimed by the plain fHV 
as a portion of Ins dur-putni talook, which wan brought* 
against several defendants, four other persons applied 
to be made defendants, on the ground that they were 
co-shs^eia with the defendants on the record in the 
pioperty m dispute. The application was granted ; 
the added defendants were found to he possessed of 
the share which they claimed, and on the proofs which 
they adduced the plaintiff’s claim was dismissed. 
The plaintiff’s claim as against the original defend- 
ants, who made no opposition, was decreed. In 
special appeal, on the giound that they should not 
have been made defendants, and that the plaintiff was 
not bound to prove his ease against anybody else but 
the person against whom he had brought the suit,— 
Held that section 73, Act VI 1 1 of 1859, leaves to the 
Courts of original jurisdiction a discretion in such 
cases, that the section is not limited entirely to cases 
where the suit as framed cannot proceed ; that tbo 
woids “persons wdio may ho likely to bo affected by 
the result” do not mean persons on whom the result 
would be legally binding. KAnil’RAtfilAb 
Jainarayan Roy 

[3 B. X. R.» A. C„ 24 s 11 W, B„ f 361 

174. Application to odd defend* 

ant . — Suit to set aside certificate and for posses* 
swn , — The plaintiff claimed to be entitled, as cousin 
of one M , to 12 annas of the estate left by and 
brought a suit against the two widows of A/., to whom 
a certificate had been granted, under Act XXV U of 
1860, to set aside the certificate, and for possession of 
the estate with mesne profits from the death of M . 
to the institution of this suit. JV. and others, who 
claimed to ho entitled to a portion of the property 
specified in the plaint, intervened, and asked to bo 
made defendants under section 73 of Act V1U of 
3859. Held that they were not parties likely to bo 
affected by the result, within section 78, ol the suit, 
and should not have been made parties to the suit 
Ahmed Hossein v. Khawja 

[3 B. X. R., A. C„ 28, not© * 10 W. R, 9 360 

175. — — Civil Procedure . 

Code, 1859, ss.73, 850.— Act XX VII of 1800, s t 4<— 
Certificate of administration . — Sml by coJieir again 
holder of certificate.— In a suit against a co-heir, 
who had obtained a certificate under Act XXVII of 
1860, for an account of the estate ol* the deceased 
proprietor, a third party was added as a defendant 
under section 73 of Act. VIII of 1859, “it appearing 
from the accounts put in that a large portion of the 
assets had been disposed of by him ns agent ” of the 
holder ol the certificate. On appeal,™ Held that a 
co-hcir is entitled to follow propeity of the deceased 
mto the hands of any person who lias misappropriated 
it, and such right is not taken away by tbo certificate. 
Therefore, any prison who, with the consent of the 
hoidor of the certificate, has improperly possessed 



{ 4283 ) 


( 4284 ) 


DIGEST OF CASES. 


* 

PARTIES — continued. 

8* ADDING PARTIES TO SUITS — continued. 

(i d ) Dependants — continued . 

Application to add defendant — continued. 

himself of propci ty belonging to the deceased, and 
misappiopnated it, may be joined as a co-defendant. 
The third party was lightly so joined m this case. 
Nga Tea Ya v , Mi Kean Mhaw 

[5 B, I. It., 371 : 13 W . R„ 443 

170 — A Corporate body 

sued by an agent — Civil Procedure Code , 1859, s 73 
— Where a coiporate body — e.g , the East Indian Rail- 
way Company — is sued, not m its corporate capacity 
but thiough an agent, the corporate body is not like- 
ly to be affected by the result of the suit, A Court 
is justified in refusing an application to make such 
corporate body a party m the suit under section ?3, 
Act VIII of 1859. Nubeen Chunder Paul v. 
Stephenson , . , . 15 W 4 R„ 534 

177 . Adding defendant.— Civil 

Procedure Code, 1859, s. 73 . — Suit for partition . — 
Adverse title. — In a suit for a butwarra ou the alle- 
gation that defendant had encroached upon certain 
ijmah lands, the latter urgod that the said lands 
were not ijmali hut the self-acquired lands of his 
(defendant's) son, who ought to he made a party. 
Held, on review of a previous decision, that as the 
son's interest was not adverse both to himself and de- 
fendant, unless the point raised was cleared up, the 
butwarra could not stand, and tlie son must therefore 
be made a party under section 73, Act VIII of 1859. 
Joy Kishisn Mookerjee v. Raj Kishen Mooker- 
jee 16 W. R., 101 

173 . Suit for posses- 

sion after foreclosure — CmlProcedure Code , 1859, s . 
73 — An iutervenor claiming under a title adverse to 
that set up both by the plaintiff and the defendant, 
might be made a defendant, under section 73, Act 
VIII of 1859, if his interest in the subject-matter 
of dispute was likely to be affected by the decision be- 
tween theui, as m a suit for possession by foreclosure 
of a mortgage, m which the defendant admitted the 
fact of the mortgage, but the inteivenor came in de- 
claring the mortgage to he false and collusive be- 
tween the alleged mortgagor and mortgagee, for the 
purpose of depriving him of a mokurrari tenure 
which he held in the alleged mortgagor's estate. 
Saroda Pershad Mitter v. Kylash Chunder 
Banerjee . . . . . 7 W. R., 315 

179, Persons likely 

to be affected by result of suit. — Intervener — Civil 
Procemre Code , 1859, s . 73.— A person could not be 
made a party to a suit under section 73, Act VIII of 
1859, unless he was likely to ho affected by the result 
of the suit. Where an iutervenor claimed a portion 
of the subject-matter of the suit, it was held that it 
would be most inconvenient and contrary to all prin- 
ciple if every person claiming a title adverse to those 
set up by the plaintiff and defendant m the suit should 
intei vene and be introduced into the suit, so that as 
soon as the plaintiff’s title was determined against 
him the iutervenor might take up the case as a fresh 


PARTIES —continued. 

3. ADDING PARTIES TO SUITS— continued. 

(d) Dependants — continued . 

Adding defendant— continued. 

claimant. Joy Gobind Doss v. Goureeeroshai> 
Shaha . . , . . 7W R # , 201 

180. Intervenors — 

Civil Procedure Cojle, 1859, s 73. — Plaintiff sued to , 
recover nossession of a share of an estate which he 
alleged he pui chased from the principal defendant* 
who denied plaintiff's title on the ground that the 
purchase-money had not been paid. Subsequently 
certain persons prayed to be made defendants, as they 
held a dur-mokuiran, and were not liable to be turned 
out. They were accordingly added as defendants 
under section 73, Civil Piocedure Code. It then 
appeared that the possession sought by plaintiff was 

<*khas possession. Held that, although it was pnmd 
facie neOessary for these intervenors to he made de- 
fendants, yet, after the intention of the plaintiff be- 
came apparent, nothing would be gamed by remov- 
ing them from the record, even if the Court had 
power to do so m special appeal. Kewub SJShoo C* 
Issue Dyad Roy . .12 W. R*, 334 

181. ■ Suit for eject- 

ment by landlord — Intervenor . — In a suit by a land- 
lord to eject his tenant, peisons alleging a title ad- 
verse to the landloid should not be made parties 
under section 73, Act VIII of 1859. Their introduction 
could not change the character of the suit, *an& if 
they wish to establish their own title otherwisA than 
through the tenant they should hi mg a sepaiate suit. 
Ganu bin Hanmantrav v Moro Ganesh 

[10 Bom., 429 

Kartick Nath Parray v Chummun Roy 

[21 W. R., 51 

182. Suit for decla- 

ration of title to portion of land — In a suit for 
establishment of title to a portion of land with which 
defendants repudiated all connection, alleging the 
land to be m the possession of thud paities, who 
were in consequence made defendants by an order of 
the Court under section 73, Civil Procedure Code, — 
Held that these paities were lightly made defend- 
ants, as having been interested both m the subject- 
matter and in the lesult of the suit, and even if they 
had been wrongly made defendants, the onus would* 
under the circumstances, remain on the plaintiffs. 
Ram Taruck Ghossab v. Rad^a Bubbab Sircar 

[15 W. R., 97 

133 , Intervenor in 

application for attachment before judgment . — Civil 
Procedure Code , 1859, $s. 86, 246. — Where a plaintiff 
applied for attachment of certain property before judg- 
ment under section 81, and a third party intervened, 
claiming to hold the property by purchase on his own 
account, — Held that such intervenor ought not to 
have been made a party under section 73 of the 
Code, but that his objection should have been enter* 
tained under sections 86 and 246 of the Procedure ' 
Code. Ram Ruttun Dass v, Gobind Dabs 

« [2 Agra, 141 
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3, ADDING PARTIES TO SUITS^»&#««*. 
(d) T)ei?en:dants — continued. 

Adding defendant— continued. 

184. Tnfermior. — 

Bn it for specific performance, — In a suit to enfoiec 
the performance of a contract on the allegation that 
defendant had received the cousideiation- money, hut 
refused to execute the conveyance, a thud paity in- 
tervened alleging a subsequent conveyance ot the 
same property by an instrument which had been re- 
gistered The first Court dismissed the plaint, but 
the lower Appellate Count gave plaintiff a decree 
against both parties. Meld that it was megular to 
place an intervenor upon the record and decide an 
issue between him and the other parties to the suit, 
Gudadhtjr Chattbejeb v. IUj Kristq Hoy 

[13 W. R.,73 

185. Joint creditor — 

Where one of several joint ci editors who has no 
rights separate from that of the others ictuses to 
jom in the suit as plaintiff, and thoie is no averment 
<®£ collision on his pint with the defendant, ho cannot 
rightly ho made a defendant in the suit. Kiukuna- 
rav Kamoiianbea v, Manaji DIN SAYA,T[ 

[11 Bom., 106 

Gunu Prashad Roy a. Ras Mohttn Mttkitoiva.- 
DHYA . , * . 1C, L.E., 431 

186 - Civil Procedure 

Code(ActXofl877), ss 28 and 32. — Judicature Act, 
Order Tin, Pules 3 and 0 —The plaintiffs brought a 
suit to recover coitain sums of money from the de- 
fendants duo to them under certain contracts which 
they alleged had been entered into by themselves and 
one A, JO. as agent of the defendants, and asked for an 
account The defendants, in their written statement, 
contended that there was no privity of contract be- 
tween themselves and the plaintiffs, and denied the 
alleged agency of A , D. The plaintiffs, before the 
hearing, applied to the Court to have A. 1). added as a 
party defendant under sections 28 and 32 of Act X of 
1877, asking to he allowed to amend their plaint so as to 
pray for relief in the alternative against the original 
defendants or the said A. M or both against the ori- 
ginal defendants and the said A. JO. Meld that 
under section 28 they were entitled to the order on 
the authority of the case of Child v. Stemmy* L ft,, 

5 Ch , JO., 695 , Buddree Doss v. Hoard, Midler, 

6 Co 1. 1», B„ 8 Calc., 170 

187. Vendor and pur* 

chaser,' **~ Joinder. — Civil Procedure Code , 1877 s, 32, 
In a suit by the purchaser of goods by sample against 
the vendors for damages, on the ground that the 
bulk did not correspond with the sample, the vendors 
applied, under section 32 of the Civil Procedure Code, 
to add the vendor to them, on the same samples of 
the goods, as a defendant, alleging that the ques- 
tion between the 'plaintiff and themselves was the 
same as that between themselves and their vendor. 
Meld, refusing the application, that the plaintiff 
“ ought 99 not to have made the vendor to the defend- 
ants a party to the su$, and that las presence was 


r 

PARTIES — continued. 

3 ADDING PARTIES TO SUITS -continued, 

( d) I) UEE N HANTS — CO till Jilted, 

Adding defendant— con United, 

not u necessary in order to enable the Court effectu- 
ally and completely to adjudicate upon and ho t. tie all 
the questions involved in the suit.” M AUOMKi) Bao» 
sea v , Nruon, Flkjmuno, & Co 

[I. Ii. R., 4 Cale., 355 : 2 C, Xi* 330 

18§. Mortgagees of 

property — Suit to tecovcr title-deeds —In a suit by 
a fafchei agamst a son to leeovor the title-deeds of 
certain property alleged to have been purchased by the 
plaintiff in the name of the defendant when the latter 
was about two or tlnee years old, which title-deeds 
weie said to he fraudulently retained by the son, the 
defendant did not appeal, but two other persons, who 
alleged that they were mortgagees from the son, were 
made parties. Meld that tiny should not have been 
made parties under section 73 of the Civil Procedure 
Code, 1859, simply on the ground that they had lent 
money to the sou on the security of the property. 
Aedur Am v . Mahomed Faiz Ilnivtm 

[16 W. E., 12 

189. Suit for parti* 

tion. — Motigagee of interest of co-owner, — Otml 
Procedure Code (Act X of 1877), s 32.* In a 
suit for the partition of joint family property, the 
mortgagees of the right., title, and interest ot the 
plaintiff applied under section 32 of the Civil Pro- 
cedure Cotie to he added as parties Held that 
their presence was not necessary in order “to enable 
the Court effectually ami completely to adjudicate 
and settle all the questions involved in Uni suit** 
within the meaning of section 32* Mohindro 
BH oosxm Biswas v . SHOsmsKtimiostw Bihwas 

[I. In 5 Calc., 882 

190. — * Civil Procedure 

Code (Act XIV of 1882), m. 32 and 372, Mort- 
gagee added as party,— Purchaser pendente hie, 
Mortgage before suit of defendant's interest , -A, sued 
V, and S to establish his right to attach a certain 
house in execution of a decree obtained by him m 
a previous suit. In their written statement the 
defendants alleged that A. had obtained the decree in 
question by fraud Shortly before the present suit* 
V, had mortgaged the house to 21, for H33.000. 
About three weeks after the suit had been filed, 
II, advanced a further sum of R5,000 to V. on the 
same security, and on the same 1 day (12th December 
1881) entered into an agreement with V. by which ho 
agreed to buy the house for 1145,000, the sale to lie 
completed immediately alter the decision of the 
present suit. The agreement provided that V, should 
defend the suit *, hut, if the result of the suit should 
be to establish the plaintiff’s right to seize the house 
in execution, then that JL should he at liberty to 
cancel the contract of sale. Subsequently V, wrote to 
II. delariug his intention of abandoning his defence. 
II. thereupon applied to be made a defendant to the 
suit, m order to protect tin* house from the plaintiff. 
Meld that II. was entitled to be made a party under 
auctions 32 and 373 of the Civil Procedure Code 
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3. ADDING PARTIES TO SUITS —continued, 
(d) Dependants — continued . 

Adding defendant— 

(Act XIV of 1882) Ahmedbhoy Hubibhoy v. 

VlTLLEEBHOY 0ASSUMBHOY Ex PARTI HaSSAN- 

Rhoit Visit am . . I. Ii. B., 8 Bom., 323 

191. Suit for posses- 

sion after rejection of claim under s. 246, Civil Pio- 
cedure Code, 1859 — M divided her estate among her 
children, retaining f oi ^herself one seventh, which was 
aftei wards mci eased by a portion of what had been 
given to one of the sons, who died M 3 s rights m 
the estate weie sold m execution to D , who sold them 
to N , who sold them to AT AT brought a suit against 
certain paities, who held the estate m zur-i-peshgi 
from M and her family, for possession of the whole 
estate, but obtained a decree for one seventh only, 
giving hnn possession conditionally on his paying to 
the zur-i-peshgfdais M 3 s proportion of the loan. This 
decree was conliimed on appeal, and K made liable 
for the costs of those defendants m lespect of whom 
his claim had been dismissed. Meantime B , an old 
judgment-creditor of K, 3 s fathei, took out execution 
against U., and applied for sale of K 3 s rights m the 
estate, which were accordingly sold, the pui chaser 
being K, himself. Subsequently one of M 3 s daughteis, 
a successful defendant in the suit brought by K ., took 
out execution of her decree for costs, and put up K 3 s 
rights fqr sale. The sale was opposed, under section 
2 t<(j, Civil Procedure Code, 1859, by It., a son of B , 
whose claim was summaiily i ejected, and K 3 s rights 
weie bought by one A. It then hi ought a suit 
within one year to set aside the sale, and to have Ins 
own title declared. The suit was against the pui chaser 
and against the repi esentatives of the zur-i-peshgidai s, 
hut on the petition of L , one of M’s heirs, her name 
was added to the list of defendants The tirst Comt 
gave It. a decree, but tlm lowei Appellate Court 
found tliat Ins claim was haired by limitation against 
L , on the gionnd of non-possession within twelve 
years, and in respect of the zur-i-pesligidai because 
Kls decree had lapsed by delay m execution Held 
that L. was interested m the result of the suit, and 
the lower Courts committed no error m law m admit- 
ting her to be a defendant under section 73, Civil 
Procedure Code, 1859. Ram Surun Singh v Maho- 
med Ameer .... 13W.B., 78 

‘ 192. Off ci a l As - 

sign^e — Suits against insolvent pending at time vest- 
ing order is made — The Official Assignee has no legal 
right under the Insolvent Act to apply to he made a 
party to suits against the insolvent pending at the 
time of a vesting order being made, nor has he the 
power, after judgment and decree have been pro- 
nounced in a suit against the insolvent prior to his 
vesting order, to get lnmsclf made a party to such 
suit with a view of setting aside the judgment oi 
appealing theiefrom. In re Hunt, Monnet, & Co. 
Ex parte Gamble v . Bholagir M angtr 

[1 Bom., 251 

193 Power of Court 

—Limitation — Civil Piocedwe Code (Act XIV of 


PABTIES — continued. 

3. ADDING PARTIES TO SUITS -continued. 
(d) Dependants — continued . 

Adding defendant— continued. 

1882), ss 23, 363, 364 — No question of limitation 
can arise with respect to the Court’s power to make 
an order adding a party defendant to a suit. Ori- 
ental Bank Corporation v Charriol 

[I. Ti. B., 12 Cale. s 642 

Nor a respondent. Manickya Moyee v Boroda 
Prosad Mookerjee . I. L. B , 9 Calc., 355 

[11 C. L. B„ 430 

( e ) Appellants 

194 Adding appellants,— Per- 

sons not parties originally — Persons not parties 
m the original suit are not entitled to have themselves 
'^added as appellants in the^ppellate Court, Wat- 
on v. SVrnomoyee . . 9 W. B., 259 

195. - Civil Proce- 

dure Code, ss 32, 882 — There is no power in tlie 
Code of Civil Procedui e (Act XIV of 1882) t^makiT 
a party to the suit a co-appellant Sections 32 and 
582 of the Code give to an Appellate Court power 
only to strike out’ the name of a party, or to direct 
new parties to be added to the suit, whether as plain- 
tiffs or defendants. Vasudeb Balkrishna v SA- 
£Ubai * . . . X. I>. B„ 10 Bom., 227 

196. — Assignment of 

interest pending suit — Adding assignee as parity — 
After the dismissal of the plaintiffs’ suit, and pending 
a regular appeal to the High Court, the plaintiffs 
applied for leave to add the name of a paity to whom 
a share of their right m the subject-matter had been 
assigned subsequently to the dismissal of the suit m 
the Court below. The Coui t refused the application. 
Jameela v. Mahomed Hossetn 

[Marsh., 251: 2 Hay, 111 

(/) Respondents. 

197 . Adding respondent.— Cit$ 

Procedure Code, 1882, s 559 — Limitation Act, 1877- 
— The discretionary power of directing a person to 
be made a respondent, confeired on the Appellate 
Court by section 559 of the Civil Procedure Code, is 
not limited by any provision m the Limitation Act (Act 
XV of 1877) Manickya Moyee n. Boroda Pro- 
sad Mookerjee , . I. L B., 9 Calc., 355 

[11 C, X,. B., 430 

Nor m the case of the addition of a defendant. 
Oriental Bank Corporation v. Charriol 

[I. 12 Calc, 642 

198 — Appellate 

Court . — Civil Procedure Code {XIV of 1882), s 559. 
— The Court of hist instance gave the plaintiff m a 
suit for money a deciee against the defendant JB , ex- 
empting the defendants A and XT B appealed, mak- 
ing the plaintiff the respondent to the appeal The 
plaintiff did not' appeal from the decree of the Court 
[ of first instance in lespect of the exemption of -4 /and 
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3, ADDING PARTIES TO SUITS -continued, 
(/) Respondents— 

Adding respondent— continued. 

jff. The Appellate Court made A a respondent to the 
appeal, under section 550 of the Civil Proccdmc Code, 
and, exempting B , , gave the plaintiff a decree against A , 
Mtild that, inasmuch as section 550 does not empower 
an Appellate Court virtually to make an appeal for an 
' appellant, who has refrained from availing himsoH of 
his privileges under the law, by introducing for him 
other respondents than those he has included m his 
petition of appeal, and it could not be said that A, was 
<f interested m the result of the appeal/" as, having 
the unappealed decree of the Court of first instance 
behind him, his position was secuie, the Appellate 
Court had improperly made A a respondent to the 
appeal and given a decree against him Atma Ram 
«• Balkishen . . I. L. R., 5 All., 288 

m 0, ** 

4 SUBSTITUTION OF PARTIES. 

(a) Generally. 

e — Rower of Court to substi- 

tute parties.— Civil Procedu* e Code, 1859, a, 78.— 
A Court has no power under section 73, Act VI 11 of 
1859, to substitute one party for another, by striking 
one off and putting anothci on the record. Bal 
GoBIND TjSWAli.EE V, HURBENATII PeRSITAD SAUOO 

[18 W . R„ 183 

&*+ JTmOOTUTTEE ClTATTBRJEE V. CmrNBER 

Rant Bhuttaoiiarjee . 9 W. R., 809 | 


(5) PLAINTIFFS, 


200 . 


Purchaser of 


plaintiffs interest, — The Court bis no power to 
allow the purchaser of the rights of the plaintiff in a 
suit to be substituted for him on the record. Jttdoo- 
jptTTTEE CUATTERJEE V, CltUNDER KANT BhUTTA- 
CffARJEE ..... 9W.R., 309 

Saueb Roy v. Crooner Singh . 9 W. R., 487 
Beer Ckunder Roy v, Tumeezoodeen 

[12 W. R„ 87 

See Ral Gobind Tewaree v. IIureenath Per- 
shad Sahoo . . . 10 W. R., 183 

201 . 


Substitution of plaintiff.— 

Assignee of plaintiff,— Waiver of objection —Ground 
of special appeal , — It is not correct to substitute the 
assignee of the original plaintiff as the plaintiff on the 
record, the proper course being to add him as a party 
plaintiff if he dosiies it. Where, however, tho substi- 
tution is made before judgment in the first Court, 
and is not objected to, and there is no allegation that 
any party had been prejudiced thereby, tho error will 
not be considered in special appeal. Juddoputtee 
Chatter) ee v. Chunder Kant Bhattacharjee, 9 W. %, 
809 ; Saheh Bog v, Choonee Singh, 9 W, 487 , 

considered and explained. Stjshee Bhusan v. Mud- 
don Mohun Chottopadhya , 2 C. I». R,, 297 

202 . 

parties* 


*— ' 1 Con sent of 

-Irregularity. — Death of plaintiff , — 'During 


PARTIES -continued* 

4. SUBSTITUTION OF PARTTES -continued. 

(b) Plaintiffs— continued. 

Substitution of plaintiff— continued, 

the pendency of a suit brought by a Hindu widow to 
recover possession of her husband’s estate, the widow 
died, and two claimants (first a female on tin* strength 
of a will executed by the widow, and afterwards Urn 
trux <lec0a80(1 {wstoMni) Were made co-plaintiffs. 

although it was not strictly regular or usual 
to allow the two claimants to come upon the record 
as coplamtiffs, tho irregularity had been cured by 
the consent of the parties, it being for their advantage 
that the trial should proceed, and that the eo-plain* 
tiffs should be left m possession of any decision which 
they might obtain against the defendants, and allow- 
ed to settle the question arising between themselves 
14 other proceedings. Parbutty t>. Huhun 

Q n w „ [17 W. R., 475 

5. C. Parbatti V, Bhikttn 

[8 B, ID* R., Ap t# 98 

( 0 ) Defendants. 


7 " Substitution of defendant. 

rf.si n / A .< * 


203. — 

Death of defendant,— A h soon as it is shown that a 
defendant was dead at tho time the plaint was iiled, 
the Court ought to lefuso to proceed further in tho 
suit, and to leave it to tho plaintiff to begin de now 
against the propm person, Surnomoyee v, Byk am 
Chundjsr Mustoeee , , # 25 W, XI , t if 


204. 


ant,—itep r emulative of deceased dtfcmltnuf 'tvheru 
the plaintiff m o suit prays that a person may bo 
substituted on the record as Urn heir of a defendant 
who has died, the Judge* should raise an issue as to 
whether the person sought to be substituted i H tho 
-"l 1 - deceased defendant, Kanai Hall Kn an 
u. Sashi Bhuson Biswas . I, B. R„ 6 Calc,, 777 

[8 C. L. R„ U7 

205. 7 1 ' "" 1 - Procedure.— 

■Death of debtor after attachment and before sate,— 
Representatives not made parties.— Bah illemt — 
Where a judgment-debtor died after ins land had 
been attached and the creditor brought the land to 
sale without making the representatives of tho do- 
ceased parties to the proceedings ,— Meld that tho 

[I, L. R,, 6 Mad., 180 

(d) Appellants. 

• Substitution of appellant 


—wuwwtx nation or appellant 

Might of lessor after lease has expired to represent 
ef A m A lessor cannot, after tile expiration of 
a ^ ,oal * rom dismissal of Um 


, r, — ** *"it v '** * iw «* uuc uiMimssai 

X’jt'tt HUlt c<m( ‘ o nuug a Ix'uiKlwy <iinjmti<, Com- 
MIHSIONKlt Of ®I£J1 ftiOONiJ Ji H U V N OH ®, (!« 
CooMAii Giiosb - 


JlfONOKB 

3 W, B„ 175 

K*TMnwvv 1 nC WflS h ^ <11 tn mrIml ° , w> appallanfc in 
Bajmonee Dajsee v. Chohdkb Kant tiiimu 

[I. L. B„ 8 Calc,, 440; 10 C. L, B,, 487 
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PARTIES— continued. * 

4. SUBSTITUTION OF PARTIES-cowftW. 

( e ) Respondents. 

207. Substituting respondent. 

— Disci etion of Court to add par ties as i espondents 
— A Judge lias discretion m the mattei of adding a 
fiesh respondent to the lecoid, the latter having 
been a party to the ongmal suit Showdaminee 
Dossee v Ram Roodeo Gangooly 

[8 W. R., 367 

208. j Civil Proce- 

dure Code {1882), ss 8, 368, 582 — Despondent , 
Death of — Pi act ice — Having xegai d to section 3 of 
Act XIV ot 1882, it is clear that the woxd “ Code” in 
schedule II, aiticle 171 B of Act XV of 1877, applies 
to the piesent Code of Civil Pioceduie, Act XIV of 
1882, and that, theiefoie, the word “ defendant” in. 
section 368 of that Code when lead with section 532 
must be held to include “ lespondcnt ” In the mat- 
tee OE THE PETITION OP SOSHI BhUSAN CHAND 
Soshi Buusan Ciiand v Geish Chunder Ta- 
luqeae . . . I L. R., II Calc 3 694 

209. * Co-sharer of 

plaintiff m suit . — When a co-defendant (a co-sharer 
with the plaintiff m the pioperty in dispute) was 
thought by the Judge to he a nceessaiy party as re- 
spondent m the appeal, — Held that the Judge should, 
undei section 73, Act VIII of 1859, and othei wise, 
have caused him to he made a lespondeut, instead of 
dismissing the appeal. Achumbah Paurey v 
Rambahoy Paurey . • W. R., 1864, 136 

210. Procedure m 

cave of the death of respondent pending an appeal 
— Civil Procedure Code {Ad X of 1877), ss 368 , 
582 — Pioceduie analogous to that laid down m sec- 
tion 308 of the Civil Pi oeedure Code (Act X) of 1877 
m icspoct of the death of a defendant, must he ap- 
plied in the case of the death of a lespondeut Where, 
tluuefme, a lespondeut dies duimg the pendency of 
an appeal, it is lor the appellant to take the initia- 
tive, and he is at liberty to select one oi more per- 
sons to defend the appeal, and no peison othei than 
the peison so selected has a right to force himself 
into the proceedings and to claim to have his name 
enteied as lepiesentative of the deceased lespondent 
against the appellant’s consent. Persons so intro- 
duced on the recoid may or may not he the real le- 
presentatives of the deceased respondent ; hut the 
meats of their claim to he such, on the giound of any 
right or status, such as that of adoption, is immate- 
rial to the determination of the appeal Laxskmibai 
v Balkrishna . . I. Ii. R., 4 Bom., 654 

See Rajmonee Dabee v. Chundtjr Kant San- 
ded 

[I. I.. R., 8 Calc., 440 : 10 C Xu R., 437 

211. — * — Civil Procedure 

Code, 1882 , ss. 365 , $68, and 582 — Deceased sole re- 
spondent — Practice. — Under section 368 of the Civil 
Procedure Code (XIV of 1882), a plaintiff nmy have 
the representatives ,of a deceased sole defendant 
placed on the record so that he may continue his suit 
against them, hut there is no section which allows the 


PARTIES — continued. 

4. SUBSTITUTION OF PARTIES —continued. 

(e) Respondents— continued. 

Sub s titutmg r espondent — c ontmued 

representatives of a sole defendant who has died to 
he placed on the recoid at then own request Con- 
sequently section 582 gives no authonty to a Civil 
Couit to place on the lecoul at then own request the 
representatives of a deceased sole respondent Such 
an application camrot be entei tamed Bai Javer v . 
Hathising . . . I. L. R., 9 Bom., 56 

212. Civil Procedure 

Code, ss 32, 368 — Death of respondent m appeal — 
Rival claims to represent deceased — Although a 
Couit is hound by section 368 of the Code of Civil 
Pioceduie to place on the iceord the name of the 
person alleged by the appellant to he the legal repre- 
sentative of a deceased respondent, nevertheless, 

<»whei e a pei son, othei than the person alleged by the 
appellant to he tfuch representative, claims, on good 
prmd facie grounds, to he the repi esentative of the 
deceased respondent, and the interests of the peison 
entitled to the estate of the deceased may be preju- 
diced, the Court should, under section 32 of tlfe Code' 
of Civil Pioceduie, proceed to make such claimant 
also a paity to the appeal Athiappa v Ayanna 
[I. Ii. R., 8 Mad., 300 

213. * Purchasers of 

share m property after decree — On appeal to the 
High Court from the decree of the Court of first in- 
stance, the plaintiff appellant made respondents cer- 
tain pei sons who, aftei the passing of that decrees had 
purchased at execution sales the rights aud interests 
of the plaintiff m poitions of the landed estate of the 
family Held that such pei sons not being affected 
by that deciee, the Couit could not make any older 
respecting then claims, and they had been unneces- 
sarily made parties to the appeal Rad ha Kishen 
Man v Bachaman . I. L, R., 3 All., 118 

214. Civil Procedure 

Code {Ad XIV of 1882), ss. 368, 369 , and 372.— 
Death of a respondent pending appeal -—Right of 
assignee of his interest to be substituted in his place. 
— At an auction sale held m execution of a decree 
passed against one G A., certain property put up 
for sale was purchased by one X M , the husband of 
the opponent Subsequently K A , the brother of G. 
A , brought a suit against the opponent to establish his 
right to the propei ty |pui chased by the opponent’s 
husband. On the 17th February 1882 he obtained 
a decree declaring that he {K. A )* was entitled to 
a half shaie of the propei ty m dispute, and an order 
was made that he should have joint possession with 
the opponent of one moiety of the property. On the 
termination of the above suit, which had been bi ought 
by K A in formd pauperis , he was required to pay 
the Court fees. For that purpose he procured an 
advance of R290 from the applicant on the security 
of the moiety of the property which was awarded 
to him by the decree. He passed a deed of sale to 
the applicant, on the understanding that the property 
should he reconveyed to him by the applicant on the 
repayment of the advance with interest. In the 
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PARTIES— continued. 

4. SUBSTITUTION *OF PARTIES— continued, 
(e) Respondents — coni mud* 

Substituting respondent —continued* 

'meantime cross appeals wore liled against the above- 
mentioned decree passed m favour of K A , and at 
the hearing of the appeal the lower Appellate Court 
varied the decree of the Subordinate Judge, holding 
that AT. A,, was entitled to the possession of the pio- 
perty as sought lor. Fiona this decree the opponent 
preferred a second appeal to the High Com t, which, 
at the tune of this application, was still pending 
Before the hearing of the appeal, K A , died, and 
the applicant thereupon applied to lia\e his name 
placed on the xecord as respondent. Held that the 
applicant was entitled to he made a party. The 
analogy of section 368 is to he extended gencially to 
appeals, and the party appealing may choose his own 
respondent as representative of deceased. The more 
specific rule prescribed wi that section must prevail?* 
in the cases to which it is exactly applicable, over 
the more general rule m section 372. But the rule 
in section 368 may well be intended for the case in 
# whicluthe death, and death only, of the defendant 
constitutes the change of circumstances for which it 
was thought necessary to provide , hut where thore 
has been, not only the death of the respondent, but 
an alleged prior conveyance to him of the property 
awarded by the decree appealed against, thore is a 
lact in addition to the fact contemplated by section 
368, and the mle m section 372, being alone suiU- 
cient’y inclusive, must apply An appellant may 
dstermine who shall be respondent, but not that any 
particular poison shall not bo a respondent The 
choice of respondents made by the appellant may be 
defective through ignorance or fraud, and the real 
representative of the decree-holder cannot justly bo 
refused an opportunity of maintaining the decision 
which it is sought to upset. Raj aram B iiag vat v, 
Jibai . . . . 1. 1*. R. 9 Bom., 151 

215, — — Heath of re- 

spondent — Representatives not added — Civil Proce- 
dure Code, 1859, s. 104 — A suit having been dismissed, 
plaintiff appealed i rom the decision , and although 
the defendant’s death was notified to the Court, and 
the plaintiff did not attempt, under section 101, Code 
of Civil Procedure, to hung m the heirs of the de- 
ceased or have deceased in any way represented, the 
Court tried the appeal and passed Ja dqeiee. Held 
that the decision of the lower Appellate Court was 
incorrect m law. Mqnee Labe v, Fez cm Hossein 

# [14 W. B., 337 

See Root Nauain Singh v. Ramayee Singh 

[3 0. L. JR., 192 

216. — Heath of re- 

spondent before decree on appeal passed against him — 
Hecree passed ni ignoi ameof death of pat fy . — Where 
a suit, which had been docieed m the hist Court, 
was dismissed on appeal after the death of the 
plaintiff, and the repiesentatives of the latter had 
not aided m keeping the defendant ignoiant of Ins 
death, the High Court met the difficulty, as to exe- 
cuting a donee against a dead man, by directing 


PABTfES — contlmed, 

4. SUBSTITUTION OF PARTnSS-e^mwZ, 

(e) IlKSPONDKNTfl— 

Substituting respondent— continued, 

the lower Appellate Com l ho try the appeal do novo* 
making the dead man’s representatives respondents. 
Shama Puddo Moitiio v. Dxnonatii Bacrjuke 

[25 W* R.* 108 

5. TRANSPOSITION OF PARTIES. 

2I*T, Making a defenda nt plain- 

tiff and making tlie plaintiff a defendant,-- 
Partnership suit — Civil Vi ocedm e Code (X of 1877), 

$, 32 , — The plaintiff m a partnership suit to which 
there were twenty-one defendants, applied to the 
Court for leave to witlidiaw the suit, or that the 
suit might he dismissed. Ten of the defendants sup- 
pfh ted the plaintiffs application Two of the defend- * 
ants objected, and applied, under section 32 of the 
Civil Procedure Code (X of 1 877), that they might 
be made plaintiffs and that the plaintiff might bo 
made a defendant. The Court granted their applica- 
tion, Eduloi Manciouwi Waowa v VuinnciutoY 
Khanbitoy . . . X. It. R,, 7 Bom., 167 

218. * Making parties defendants 

into plaintiffs against their consent.— In a 
suit for ai rears of rent certaiu parties intervened 
alleging that they were co-sharers with the plaintiff* 
They were placed by the hvst Court on the record as 
defendants and the suit was dismissed. The lower 
Appellate Court transferred tin? intervernors against 
their will to the side of the plaintiffs anil remanded ( 
the case for re-tiial. Held that this proceeding was 
without authority or jurisdiction, as a person can- 
not be made a plaintiff against his will, unions there 
is such an equity on the part oi another as to com- 
pel him to be such, Behauee Lam. 1>osh v Radii a 
Nath Dobs . . . . 22 W* B„ 228 

219. : — Making defendant a 

X>l&mtxfF. — Chit Pt ocedure Code , 1859, ,s 73, ~ Add* 
mg parties after amendment of plaint,- A Court 
could, under section 73, Act VU1 of JHCii), add parties 
to a suit, as well as transpose a party from his posi- 
tion as profound defendant, and at ray him amongst 
the plaintiffs after amendment of tin* plaint under 
section 29, Pitambuh Pyne v. Tools ek Dosskk 

[7 W, B., 39 

G PARTIES WITH VARYING RIGHTS, 

220. Joinder of parties with 

varying rights, Effect of*— Alteration of rufhU 
of parties . — When two or more parties have boon 
joined in a suit with rights various m degree and 
kind, the mere fact of such joinder cannot confer 
on any of the parties so joined new lights, or rights 
adverse to those oi the others, PAHnUTTJKE v. 
Krishan Puktab Bahadur Sahib 

L1NT.W*, Ed* 1878* 44 

7. PARTIES IN TWO CAPACITIES. 

221. • One person party both as 

plaintiff and one of the defendants.— 



( 4295 ) 


DIGEST OP CASES. 


( 4296 ) 


PARTIES — continued, 

, 7 - parties in two Capacities — continued. 

One person party both as plaintiff and 
one of tlie defendants— continued, 

tion } Validity of \ — The plaintiff, as heir of his mother, 
sued a film m which he was himself a partner to re- 
cover the amount of certain loans which he alleged 
that his mothei m her lifetime had made to the said 
him. It was objected that the suit was improperly 
framed, inasmuch as the plaintiff was also made a de- 
fendant. Meld that the objection was not maintain- 
able, the plaintiff being a defendant m a different 
capacity. Peemji Ludha o Dossa Doongeesey 
[I. Ii. B., 10 Bom., 358 

8. DISABILITY TO SUE, 


Deaf and dumb person.— 1 • 

Right to sue, — A deaf and dumb person is not on 
that account alone to bo deemed incompetent to sue 
or to be sued. Bugged Ram v. Buldbo Singh 

[2 N. W., 414 

9. OBJECTION AS TO DEFECT OF PARTIES. 

-223. — Effect of omission to join 

necessary parties. — Civil Procedure Code, 1859, 
s \ Held that it was opposed to the spirit of the 
Civil Procedure Code to dismiss a suit merely on 
account of there being defect of parties,— the Court, 
under section 73 of the Code, being vested with the 
power of making the persons who seem to ho inter- 
ested in the subject-matter parties to the suit. Ruch- 
rAtrij v, Johuree . . , 1 Agra, 147 

By section 31 of the Codes of Civil Procedure of 
1877 and 1882 a suit is not to be dismissed for meie 
misjoinder of parties. 

224. — — Objection by defendant to 

Want of parties. — *Cwil Procedure Code, 1877, s. 
34 »— Section 34 of the Civil Proceduie Code (Act X 
of 3877) limits the time within which a defendant 
may object for want of parties, but it does not so 
limit the right of the plamtiff to add parties. In 
some cases section 34 would not prevent even a de- 
fendant from objecting to the want of a proper party 
after the first hearing,— e,g„ where, aftei the first 
hearing and before decree a coparcener or remainder- 
man or reversioner is horn, or where a woman (who is 
a party) is married to a man who is not a party to 
the suit. The objection did not exist at or before 
the first hearing, and therefore could not have been 
made or waived by the defendant; and if he made it 
at the earliest opportunity after it came into exist- 
ence, he would have satisfied the spiiit of section 34. 
Modhe « Donore . . LL B., 5 Bom., 609 

225. — Special appeal, Objection 

taRen on. — Irregularity not affecting merits of 
case— By Prinsep, «7,-~-'ihe objection as to the de- 
fect of parties after the case had passed through two 
Courts, is not one affecting the merits of the case 
so as to he a giound of special appeal Boydonath 
Bag v . Grish Chunder Roy 

[I. I*. R„ 3 Calc., 26 
But see Shivbam Vithal v. Bhagirteibai 

[6 Bom., A. C„ 20 


PARTIES — continued, 

10. PRIVILEGES OF PARTIES, 

See Cases under Arrest— Civil Arrest. 


226. 


■ Non-attendance in Court 


— m v-'U Lire 

■Appearance by agent —A Rajah instituted a suit 
under Act X of 1859 through an agent appointed in 
that behalf. The Deputy Collector cited the Rajah 
himself to appear a$d be examined He excused 
himself on the ground of the pimlege under Act 
VIII of 1850, section 22, and at the same time peti- 
tioned that the evidence of his general agent might 
he taken The Deputy Collector, without examining 
the general agent, dismissed the suit, on the ground 
that the suit ought to have been instituted by the 
general agent, and that the Rajah himself was bound 
to obey his citation. Meld that the Deputy Collec- 
tor was bound to receive the evidence of the geneiai 
ag^ent and to decide the Case upon the evidence 
winch was tendered ; and that the refusal of the Rajah, 
who had the privilege which he claimed, and his ap- 
pointment of a special agent or mooktear for the 
purposes of the suit, instead of his general agent, were 
no grounds for dismissing the suit Juggud Mur 
BunWAREE V, SOORJCOOMAR ChOTVDHRY 

[Marsh., 627 

227. — — Mahomedan 

lady of rank , — Where a Mahomedan lady of position 
residing within the town m which a Court held its 
sitting was willing to admitihe Court to an interview 
at her own residence, the Judge was held to hive 
done wrong m insisting upon her personal appearance 
m Court. Zohuiojtoollah Chowdby V Asalood- 
deen Chowdey . . . 15 W. R„ 129 

PARTIES TO CONVEYANCE. 

See Receiver . 6B.L. R., 492, note 


Mortgagor and mortgagee, — Sale of 

mortgaged properties m execution of decree . — Pur- 
chase by mortgagee , — Where a mortgagee becomes 
the purchaser of property sold under a decree for sale 
obtained by him on his mortgage, it is not necessary 
that the mortgagor should join m the conveyance of 
the property to the mortgagee. Jaleeram v. Chun- 
dee Coomadee Dossee , 12 B. L. R,, Ap., 7 


PARTITION. 

1. Form or Partition* 
2 Private Partition 
3. Right to Partition 

(a) Generally 


(b) Partition or Portion or Pro- 


Col. 

4298 
. 4298 

4299 
. 4299 


BERTY .... 

. 4305 

Appointment or Commissioner 

. 4307 

Jurisdiction or Civil Court 

IN * 

Suits respecting Partition 

. 4308 

Question or Title 

. 4310 

Mode or erreoting Partition 

. 4310 

Errbct or Partition 

. 4314 

Liability arter Partition . 

, 4316 

Miscellaneous Cases 

. 4316 


See Bombay Act V or £862, s. 3. 

[I. I», R., 1 Bom,, 001 

6 Y 
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PARTITION — continued. 

See Co-shaeebs— Cultivation oi? Joint 
Peopeety . I. L. R., s All., 818 
[I. L. R., 4 All., 515 
See Hindu Law— Endowment— Ceea- 
eion op Endowment. 

[X L, R,, 4 Calc,, 56 

See Cases under Hindu Law— Parti- 
tion r 

See Cases under Jurisdiction op Civil 
Court Revenue Courts — Partition. 
See Limitation Act, 1877, art. 144— 
Adverse Possession 3 C. L. R„ 453 

See Sale por Arrears op Revenue 

Setting- aside Sale — Other Grounds 
£5 B. L. R,, 135 

See Supreme Court (Bombay). ** 

1 Boid.* Ap„ 76 

7 "" Acceptance of share on — 
v See s Evidence— Civil Cases — Recitals 
IN Hoodments , III. R., l Pom,, 561 

among narvardars or bhagdars. 

See Bombay Act V op 18G2, 

[I. L. R„ l Bom., 225 

by Ameen, 

See Possession— Nature op Possession. 

[I. Ii. R., 4 Calc,, 378 

Deed of— 

See Evidence— Civil Cases-Secondary 
J n»a«-lJna«» oe Uneegis- 
tered Document, 

[I. I*. R„ 2 Bom,, 035 
See Registration Act, 1877, s 17 fian/i 
8t . I. L. R,, 1 Bom., 67 

See Stamp Act, 1879, son. I, art, 37. 

[I. L. R., 0 Bom., 50 


Effect of, as to pre-emption, 

^~PbE-E M I>TION- 
KlGaT OE PSE-EMPTION — CO-SHAKEES 

£7 B. L. R„ 9, 42 
. , 16 W. B., UO 

Bight to— 

See Cases undeb Hindu Law— Custom 
-—I MPARTIBILITY. 

See Sale in Execution op Decree — 
I urchasers. Title op — 

[I, Xi, R,, 10 Calc,, 252 

™ Suit for— 

See Costs— Special Cabes-Paetition 
t 2 B-L.B.,A. c .,837 
11 B. Ii, R , Ap., 35 

See Jubisdiotion— Suits eoe^Land— 

1 auction . . 6 B. B. B., 134 

[L D, R,, 4 Bom,, 482 


PARTITION — continued. 

See Mesne Peopiis— Right to and Lta- 
miiTir doji . 7 B. B, R., P. C., 113 

See VENDOIt AND PuiiOHAHMll— VfiNDOB, 
ltiani’S and Liabilities oh . 

L7B.L.R,P.C.,11D 

- Suit for, and to ejoct ryots. 

See Landlord and Tenant— Ejectment 
o —Notion to quit. 

[I.L. R., 1 Mad., 333 
See Multipabiousnhss. 

[I. L. R., I Mad., 333 

Sint for rights under- 

See Res Judicata ~ Partins — Inter- 
yenoes . . I.L. R., 3 Calo., 706 


L NORM OP PARTITION. 


1. 


... Imperfect partition .— Sanction 

to partition.— Act XIX of Jm.—I'urtition depend, 
niff on consent of parties.— Court h in tlu'lr judgments 
should Lear in imml the wry distinct character mf 
the several kinds of partition, and until it lias been 
ascertained with what description of partition they 
have to deal, the question of the suilleUwy of the 
sanction or confirmation given to it oumiot he deter- 
mmul. Xu certain casus the UmmiiiHsiouer’s sanction 
is required, in others that of the Collector. Thorn 
are partitions known as imperfect partitions depending 
upon the conduct of the parties, and effected from 
nrst to last only with their consent. Miuiumiikh 
Beg ®. Hussein Am . . . 2 Iff. W., 20 

2. - — — - — Informal partition.— Parti, 
tion ly finding of Court in mt.—W hero plaintiff 
sued ioi certain land in dispute ns his own, anil the 
lower Corn t found that it was his share, and Unit 
defendant held Ins separately, no further formal par- 
tition was hold to lie necessary. Modhoohooiujn 
GIIAXTEEJEE V. JUDDOOPUIXY OlIUOKKHIIlcrTY 

L9 W. R., 116 


3. 


2. PRIVATE PARTITION. 

Effect of private partition.- 

IS of vre-emnfo'.nn A 


. * r * 7 v 1 paruinon,— 

Meet of on ng U of pre-emption.— A. private parti, 
tion, though not sanctioned by official authority, will, 
if full and final as among the parties to it, have tho 

same effect as the most formal partiUon on tho right 

of pie-emption. Gotal Sam v . OjOODjuiA Pee- 
SHAD W. R., 47 

~ — — * dSffi'ct of. on AWT- 

vey proceedings.— A private partition iff a joint 
estate is not inconsistent with suhnomionfe aurvev 
proceedings and does not take away tl,eir legal effect. 
Humoohan Cno wd an v. Binduoo Toeaua* 

[10 W. R„ 380 

6 r , 1 , 
ties.— Government and purchasers £ revenue safe?— 
A private lmtwarra, though not binding against the 
Government or against a purchaser at a sule for arrears 
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PARTITION — continued * 

3. RIGHT TO PARTITION — continued. 
(fif) GENERALLY' — continued* 


( 4299 ) 

PARTITION — continued* 

2 PRIVATE PARTITION — continued. 

Effect of private partition— continued* 

of Govcx nment lovenue, who deuves Ins title directly 
fiom Government, is binding as between the parties 
to the butwarra and persons claiming title under 
them. Tripooeaie Soondaree Ohgwdhrainee v 
Kali Chundea Roy Chowdury . 18 W. R., 327 

0 — — — — "Right to sui se- 

quent partition under «\ Act XIX of 1814 — Vpieie 
an estate was divided by private agieement more than 
fifty yeais ago, and the division vas subsequently main- 
tained in a, -judicial decision, since which the co-shaiers 
had for many years exercised rights of owneiship 
independently of each othei, a feutwaira of the whole 
estate cannot afterwards be demanded, even though a 
regular sepaiation of one shaic has beon intermediate^ 
obtained by a suit m a Civil Court. Pisrmessue 
Dutt Sahee v. Audh Sahajeb . 5 W. R., 40 

7. Reng. Reg. XIX 

of 1814 , s 80 ,~ A pi ivato partition is no bar to pro- 
ceedings in the Revenue (Joints undei section 30 of 
Regulation XIX of 1814 Joynath Roy v. Lall 
Bahadur 8ingh 

[I. L. R., 8 Calc., 126 : 10 C. I«. R., 146 

8 . * — Reng * Reg. XIX 

of 1814 , s, 30, — Rower of Collector * — Jurisdiction 
of Civil Court — It is not conect to say that, undei 
section 30 of Regulation XIX of 1814, the Collector 
is not at liberty to make any partition where the 
owners have already partitioned the lands amongst 
themselves. The true meaning of the section is that 
the Collector must be guided by the nature of the es- 
tate in applying the rules contained in the preceding 
sections of the Regulation ; and that where estates aie 
not held m common tenancy, only a portion of those 
rules will apply. If the parties have divided the 
lands without agreeing as to the shares of the 
Government revenue to he paid by them, respectively, 
all the Collector has to do, when a partition has been 
applied for, is to make an assignment of the revenue 
in proportion to the interest of each shareholder. 
If they have divided the lands and arranged amongst 
themselves as to the portion of the Government 
revenue which each is to pa,y, it is open to the Collector 
to accept or reject that arrangement. The Civil 
Court has nothing to do with the matter, Ajoo- 
dhia Bale v Gumani Ball . 2C. L. R., 134 

3, RIGHT TO PARTITION, 

(a) Generally. 

9 . — Cosharers , — "Effect of partition, 

— In cases of joint ownership each party has a right to 
demand and enforce partition. A shareholder of a 
putnitaiook can chum and enforce a partition of such 
putni talook as against his co- sharers, but such 
partition would not Effect the liabilities of the parties 
under their contract with the zemindar. Shama- 
sundari Debi v , .Tardinb, Skinner, & Co. 

[8 B. I». R„ Ap., 120: 12 W. R., 160 


10 . — J omt owners m right of wor- 

ship of idol .—Performance of worship bg turns. 
—The reasons for winch one of seveial pint owners 
is entitled to a partition of the joint piopeity, apply 
also to the case of a joint right of perfoinmig the 
worship of an idol# The joint owneis of such a 
right are entitled to perfoim then worship by turns 
Mitta Kunth Audhigarry v Neerunjun Audhi- 
carry . 14 B. Ii. R., 166 : 22 W. R., 437 

Manoharaai v . Pranshankar 

% [I. Ii. B , 6 Bom., 298 

11. * Putnidars.— Right to enforce 

partition — Putnidar of undivided share — One 
putmdar of an undivided shaie of a zemmdan held 
% joint pioprietors, has no -right to sue tp enforce 
partition fgamst anothei putmdai wlieie theie is no 
conti act between the two, or between the putnidar 
and Ins zemmdai, to divide Ridai Nath Sandyal 
v. Is war Chandra Saha m 

[4 B. Ii. R., Ap., 57, note 

12 . — Estate held in separate 

possession. — Suit bg one of sevet al shareholders* 
~~Beng Reg. XIX of 1814, s 30 — When an estate 
is held m separate possession, a but wan a of the whole, 
fox the purpose of apportioning land according to 
the jummas of the shareholders, who had severity 
entered into engagements -with the Government, 
cannot be insisted upon by one of the propnefc>rs 
under section 30, Regulation XIX of 1814 Buj- 
rungre Ball v Velaet Hossein Khan 

[5 W* R., 180 

13 . Separate holders under 

private partition. — Right to haoe partition bg 
Collector after private arrangement and disotgi ee - 
merit. — Pax ties holding sepaxate poitions of an estate 
according to a puvate arrangement pieuoubly made, 
are not in a condition to apply to the Collector for a 
butwarra when unable aftenvaids to agiee among 
themselves Ajoodhya Pershad v Kristo Dyal 

[15 W. R., 165 

See Khoobtjn v* Wooma Chttrun Singh 

[3 C. Ii. R., 453 

14. Joint proprietors. — Joint 

lands , each proprietor getting rent separately . — 
Bands held in joint possession, each propnetor receiv- 
ing his prqpoition of the rent according to his interest 
m the land, cannot be divided undei; the butwarra 
laws, Doorga Kant Lahoory v IUdha Mohttn 
Gooho Neogy , . . . 7 W. R., 51 

15 . Division between zemin- 

dars. — Reng. Reg. XIX of 1814. — One of the co- 
sharers of a joint estate suing conjointly with the 
others would, under Regulation XIX of 1814, fee 
entitled to a separation of a mouzah fiom the rest 
of the zemmdari, and an assessment upon it of a pro- 
per proportion of the total jumma, and having done 
this he would alone fee entitled tp have an order for 

6 Y 2 
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PARTITION* — continued. 

3, RIGHT TO PARTITION —continued. 

(a) GenbeaIiIY — continued. 

Division between zemindars— continued* 

partition of that mouzah as between himself and his 
co- sharers therein. If the zemindari which the 
plaintiff seeks to have divided is so intermixed with 
r the neighbouring zcmmdaris tb$t the line of bound- 
ary cannot be reasonably identified, ho cannot call 
upon the Collector to make a new line. But if the 
Collector has the means of ascertaining where the 
boundary lies, he is bound to carry out a partition 
BHUEEnr Thakoob v. Mttetaza . 21 W . R., 225 

16. Zemindars.— Separate liability 

for payment of i eveme — Arrangement for separate 
payment. — Assent to, by maafeedar — A paitition 
was made by the zemindars of their respective hold* 
ings and of their joint liability for 4 the Government 
revenue, and though this partition was not carried 
out by the Revenue Court, but was acted upon by 

^ the ^mindars, and the assignee of Government re- 
venue also consented to such partition by accepting 
revenue from individual zemindars, and by holding 
thorn to be individually responsible for the amount 
due m respect of their several holdings, —Held that 
there was nothing to prevent tho maafeedar, who is 
the assignee of Government levenue, from assenting 
to any arrangement which the zemindars may make 
B for die conversion of their joint into separate liabili- 
ty, StfBNQMOYE V . RaMCHUBN JSlNGH 

r [3 Agra, 251 

17 . Purchaser of specific portion 

of estate.— Right to partition of whole estate 
The purchaser of* a specific portion of the land of an 
estate separately registered with a separate jumma 
under section 11, Act XI of 1859, is not entitled to 
claim a butwarra of the whole estate, and to obtain a 
share of the whole land proportioned to the amount of 
the sudder jumma paid by him, Etjkeee Chundeb 
Bhaha v, Nobodeee Chundeb Shaha 

[W. R.j 1804, 59 

1 $, Party with decree for parti- 

tion which he fails to execute till barred.— 
Act XIX of 1868, s. 47. — Where a person obtained 
a decree from the Civil Court, declaring his right to 
certain Shares in the village, and dnecting a parti- 
tion, but did not execute Ins decieo uiilnn the pre- 
scribed period of limitation — Held that he was not 
entitled to partition undei section 47, Act XIX of 
1SG3 Ivishlx Singh v Dabeee Singti 

[2 Agra,, 272 

19. Right in suit where title 

has been declared to have precept to Col- 
lector to partition.— JBeng. Reg, XXX of 1814, 
s, 5 . — In a suit for declaration of title m which 
plaintiff also claimed an allotment of his share which 
had been refused hnn by the Collector in a butwarra 
then in progiess, — Held that as it was found that 
plaintiff's title was established he was also entitled, 
under section 5, Regulation XIX of 1814, to a precept 


PARTITION'-co«^*»«^ 

3. RIGHT TO VKimXlO^contimvd. 

(a) Geneealby— continued. 

Right in suit where title has been de- 
clared to have precept to Collector to 
partition— continued. 

to the Collector directing him to award to the plain* 
tiff a stare corresponding with that title. A/isdoog 
Reza v. Jdbunnissa Bibee . „ 16 W, R., 34 

20. Shikmi ^tenure .— lights of 

Government , the zemindars , and the shtkmi dars .- — 
Partition of a shiknu tenure allowed on the ground 
that the oidei could not affect the lights of Govern- 
ment, of the zemindars, nor the plaintiff’s co-shikim- 
dais Ooiubsh Chundeb Bhaha v. Manick 
(Jhundee Boniok . , , 8W,B„ 128 

21. Rakhiraj tenure .— Bang Meg* 

XIX of 1814. — Though a partition of a lakldmj 
tenure cannot be effected under the provisions of 
Regulation XIX of 1814, yet a Civil Court m effect- 
ing such a partition may well bo gmdud by the rules 
lanl down in that Regulation ho far an they are appli* 
cable. Janokee Bibee v. Luohmun Peuhiiaju 

117 W. R # , 187 

22. — — Common lands of mirasi 

villages .— Rung awl y tenure. —8emhle t — The right 
to enforce a partition or allotment of the common 
lands of mirasi villages hold iu puugavuly tenure 
probably does exist. biiABAMAXYAB v. AiAomY 
taB * 4 Mud*, 285 

28. Coparceners. — Order binding 

whole estate, — There is no statutory bar against a 
ryot's right to partition as between himself and hm 
coparcener where he docs not ask for such a distri- 
bution of the putm rent as would bind the zemin- 
dar, or limit tho latter’s right over the whole tenure 
as a joint one. Goubee Bunkub Roy v . Anund 
Mqhun Moitbo , • * ,8f,E, } 487 

JSee Motiiooe Chundeb Kubmobab v, Manwk 
Chundeb Bunoo . . . 6 W. B., 192 

24. Hindu widow* — AT.-F*. IK 

Zand Revenue Act, XIX of 1873, s. 1Q8.~— Hindu 
widow. — Reversionera.~~~A childless Hindu widow* 
who has succeeded to her deceased husband’s share of 
a mahal, such share having been his separate proper- 
ty, and is recorded as a co-sliarer of such mchal, ih ns 
much entitled, under section 108 of Act XIX of 1873, 
as any other recorded co-sharer is, to claim a perfect 
partition of her share. Tho circumstance that she 
may after partition alienate her share contrary to 
Hindu law, will not bar her right as a co-sharer to 
partition. If she acts contrary to tho Hindu law, in 
respect of her share, the reversioners will bo at liber* 
ty to protect their own interests. J uunna Kuab e. 
Chain Bukh . , I.L. B„ 3 All, 400 

25* ■ ■ ***■ rv “" r : ReMnue»payim 

estate. — Beng, Act VIII of 1876 . s, 1(7.— A Hindu 
widow who has succeeded to a share in a revenue- 
paying estate as heir to her deceased husband is not 
a person having a proprietary interest in an estate 



( 4303 ) 


DIGEST OF CASES. 


( 4304 > 


PARTITION — continued, 

3. RIGHT TO PART1TI OK— continued. 

• (a) Generally— continued. 

Hindu widow— continued, 

for the term of her life only, within the moaning of 
section 10, Bengal Act VIII of 1876. Evon if she 
were, a Civil ^ Court would not bo debarred from 
decreeing paitition of a revenue paying estate at her 
instance if a proper ease for the passing of such a 
decree bo made out by her. Jadomoney Dabee v. 
Sarodaprosono Moolcejee, 1 Boalnois, 120 , fhool 
Chand Lall v Rughoobms Sahoy, 9 W. R. } 108 j 
Katama Natchiar v. Rajah of Shivagunga, 9 
Moore’s I. A., 539 ; and Bhagbutti Daee v Chow - 
dhrg Bholanath Thahoor, L. R., 2 1, A 256, refer- 
red to. Principles on which Courts should order 
partition at the instance of a Hindu widow stated 
Mohadeay Koobe t>. Hartjk NTarain * 

[I. L. R., 9 Calc., 244 

20, Partition between owners 

of separate shares in permanently-settled 
estate. — JSj feet of, as against Government, — In the 
year 1226 F. (1819) a fom teen-anna eight-gunda share 
of a certain mouzah was permanently settled. The 
remaining one-anna twelve- gunda share was perma- 
nently settled in 18G1, This share was sold for 
arrears of Government revenue in 1873, and purchas- 
ed by the plaintiff, who subsequently applied to the 
Collector lor partition under the Butwarra Act. The 
Collector refused to partition, upon the ground that 
the Act was not applicable to the partition of a 
mouzah hold jointly by the propiietors of two sepa- 
rate estates. The plaintiff then brought the pie sent 
suit, to which he made the Collector a party, to obtain 
a declaration that ho was entitled to have his share 
separated fiom the fourteen-anna eight-gunda share 
by metes and bounds, and also for a decree directing 
a partition of the whole mouzah into two pails. 
Held that so far as the plaintiff on the one hand, and 
the owners of the fourteen-anna eight-gunda share 
on the other were concerned, the mouzah could ho 
partitioned, but that such partition would not ho 
binding upon the Government unless by consent 
Ajoodhya Persad v. Collector op Durbhung-ah 
[I, L.. R., 9 Calc., 419 : 11 C. L. R., 550 

27 , — Grantees of inam village. — 

Suit by go - sharer m melvaram of mam village for 
division of lands . — Parties to suit — Liability to 
Government for quit-rent — Where the grantees of 
an inam village, subject to a favouiable quit-rent, 
enjoy the rent payable by the permanent tenants m 
defined shares, any one of the grantees may sue his 
co-sharers for a partition of the lands of the village 
to enable him the more easily to recover his share of 
the rent, although ho cannot, without the consent of 
Government, put an end to his joint liability for the 
entire quit-rent.^ It is not necessary loi the plaintiff 
m such suit to implead any ryot whose rights are 
unquestioned The partition m such a case must ho 
earned out by the Collector after a prelum naiy 
decree and when partition is carried out by the Col- 
lector a final decree should be passed. Ramanuja 
Ayyangar v . Virappa Tevan 

[I. I*. R„ 6 Had., 90 


PARTITION — continued, 

3. RIGHT TO PARTITION — continued, 

(a) Generally— continued, 

28, Civil Procedure Code, 1882, 

s. 265.— Revenue-paying estate — Beng Act VIII 
of 1876, Bart II, and s 4, els (8) and (9) —Civil 
Procedure Code (Act XIV of 1882), $, 265. — In 1851 
an estate was brought under butwarra under the piovi- 
sions of Regulation XIX of 1814 At such butwarra 
a portion of the estate being covered with water and 
unfit for cultivation was not divided, but left joint 
amongst all the co-shaiers, the land-revenue payable 
on account of the whole estate being apportioned 
amongst the several estates into which the poition 
divided was split up Subsequently, on the portion 
remaining joint becoming dry and fit for cultivation, 
an application was made by one of the co-shaiers to 
the Collector to partition the same under the provi- 
sions of Bengal Act VIII of 1876, but that officer 
refused tq do so, on the ground that the land “ did 
not bear an assessed revenue and was not shown m 
the towzi/* In a suit brought under the above cir- 
cumstances to compel the Collectoi to make the par- 
tition and m the alternative to have it made the*, 
Civil Court, — Held that though the reason given by 
the Collector for refusing was an erroneous one, he 
was not bound to make the paitition under the pro- 
visions % ot Bengal Act VIII of 1876, as the land m 
suit was not liablo for the payment of one and the 
same demand of land-revenue, and was tlieiefoie not 
a joint undivided estate within the terms of section 4, 
clause (9) of that Act Held also* that the •word 
<c estate/* as used in section 265 of the Civil Proce- 
dure Code, must not he constiued m the same hnftted 
and defective sense m winch it is used m Act VIII 
of 1876, but must he taken to be theieused in its 
ordinary signification, and that consequently the 
plaintiff was entitled to a decree for partition under 
the provisions of that section. Chundernath Handy 
v. Har Narain Deb, I L R ,7 Calc ,153, approved. 
Secretary op State v. Nunlun Lall 

£I« L, E,j 10 Calc., 435 

29. — Suit m eject- 

ment. — Partition by Collector — Jurisdiction — 
Mortgage- sale. — Hindu law — Undivided property. 

— Possession.— V. mortgaged to the plaintiff his 
house and certain undivided land ra which H and 
others, Hindu coparceners, had a shaie . R bought 
the interest of H. m the land at a Court-sale, and 
let to H. and V , who, failing to pay rent, were sued 
by R , who got a decree for possession This decree 
was transferred for execution to the Collector, who 
sold the land and rateably distiibuted the proceeds, 
except to V, who declined to take the amount ten- 
dered as his share The plaintiff sued V, and the 
purchasers undei RIs decree to recover Ins mortgage 
debt by a sale of tho property mortgaged to hjm* 
Held that R.’s decree not being for partition of the 
family property, or for the separate possession of a 
share, was not one contemplated by section 265 of 
the Code of Civil Piocedure. The proceedings of 
the Collector were without jurisdiction, and the 
plaintiff was entitled to ignore them, and assert his 
claim, under the mortgage. Narayan Nagar&ar 
v Vituu Jakboji . I. L. R,, 8 Bom,, 539 
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P ABTOTIOTT — continued. 

3. BIGUT TO PARTITION — continued. 

(a) Gehbraixy— continued. 

Civil Procedure Code, 1882, a. 285— *>»- 

Hnued, 

' ~ ~ — — — Pyotmari land. 

•— Soction 205 of the Code of Civil Piomlnre, 1877, 
does not apply to property hold on ryotwan tenure, 
hut to permanently. settled estate*. liurau ®. Kuda- 
ialasa . . . I. L. e., 6 Mad., 97 

®?* ——————— — Partition of 

ryotwan estates— Act VIII of 1S59, s. 225.- 

Trr 1 if. uroo "UaI/I Tkr. 4.1, « C~ n . ■ 


'< ? v V UJ XO Oi/j S. 440 * — 

^ was ^ Suddcr Comt that section 
225 of Act VIII ot 1859 did not apply to ryotwan 
estates. This ruling having always been acted on in 
the Madras Presidency,—#?^ by the Pull Bench 
that a different construction should not, under these 
circumstances, he placed on section 2G5 ol* the Coda 
°T C ' vl l V ™ Qedu ™> 1882. Muttu V. Kudtfalaga, L 
L * 6 Mad -> confirmed, MTOUoniBAMBABA 
* Kaettppa - . U, B., 7 Mad., 882 


<?>, . Suit for partition by person 

^•iS 0886 ,? 81 ? 11 makin e » f«lae claim.— B., a 
childless Hindu and a Bralmian, adopted X, his 
sister s son, and subsequently apprehending that the 
adoption was invalid, executed a will by which he 

ini™ 8 - \ t0 X Afler S ’ s d <-' a ‘h, X. obtained 
possession, and remained m possession of tho estate 
till his death, which occurred befoio he had attained 
majenty. After tins, joint possession of tho ostato 
was obtained by P and S, two widows oi who 
set'hp a right of inheritance from X. as being in 
the position of mothers to him, in couseipieneo of his 
adoption by their deceased husband. In a suit 

£fu Xf ?gamst f ' f ” ?•“' tiUon of ostati 

—Meld that, inasmuch as tho parties had sot nn 
a false claim to tho estate, and had no estate in 
law which they could divide, the suit for partition 
was not maintainable merely by reason of tho fact 

Smw 7 z a nVr Be T °^7 Armori n Delamme, 
bmtih s L. C. 31 8, and Asher v Whitlock, L. It . 

1 Q,. B; 1, referred to. Pabbati b. Sujtoak 

[I. L. E., 8 All., 1 

(t) Partition or Portion or Property, 

83 Suit for partition of portion 

Of property. — Civil Procedure Code, 1S7? s ,J f!-T 

• A f SU1 J ! a°^ ke ,f° r Petition of portion only of a 
joint estate. Accordingly, whei e the plaintiff sued for 
partition of a, portion of a joint estate and for Mias 
possession of the share which might on the n-u-t H™ 
he allotted to him, alleging that he had Cn T 
pnved of possession of that portion hy his co-slLers 
m collusion with others, it was held' the smh2 
iiof he Although under section 205 of Act X rf 
18717, a decieo may be niado for partition of revenue, 
paying laud, yet that decieo must be i-arnod into 
evocation solely hy the Collector. Ramjoy Ghosv 
©. Ram Runjun Cjutokurbuity x " H0Sil 

[8 C. L. E., 867 

estate without consent of co-sharer^ ° f j oint 
**” « C ‘°' 1 A— -Where a° £5X ?£ %£ 


PAUUVnON-coniimed. 

3. EIGHT TO PARTITION — cnn/inurd. 

(h) Partition or Portion or Pbomcoty— 

continued* 

Partition of portion of joint ostato with- 
out consent of co-sharors- conhnuvd* 

undivided ostHto sued to htivt* inn right, s jiNcet’fuiiicd* 
and partition made in rcnpect ot an orchard vUm«h 
termed part of the joint upstate that the 
Civil Court was not entitled to decree partition or give 
possession oi a separate sharfS m the orchard, an<l 
there is no law which entities a shareholder to obtain 
pai fcition oi a portion oi an undivided estate agiunst 
the will of the other co-sharers* JMitthoo Lall 
v* Gholam NtrsEEE-ooD-DEEN , 8 Agra, 27 6 

.*35. I Suit by mokurrari lease* 

ffoider of small part of estate .- -Suit amdnrt 
putiudars of who la estates — The owner of a .12- 
annas share in a joint wmimliiri granted to tho 
plaintiff a mokurrari lease of his share in a small por- 
tion ot land within the ssinuimlari. The owner of the 
remaining 4-annas share granted a putni of his 
sliiu-o In the whole zomimlari to the duiVudmiU. 
In a suit brought for piutititm of the small plot of 
land, JJfeld that a partition could not be enforced of 
a part of the estate held hy the defendants, who, if 
the plaintiff s claim was allowed, might., in respect 
ot the samo estate, bo subjected to many (‘lainiH for 
partition at the suit of persons in the plaintiff’s 
position, I AllBATI Oil UllN Dun II. AlN-UD-ntCKN 

[I. L. E., 7 Calo,, 577 : 9 C. L. R„ 170 

86 . 


. . . ■ Suit for partition of por- 

m , °- f J£ int Pfopertyl-Eawia/ ~ 

I no plaintiffs and the deJendants being pmitly enti- 
tlod to and m possession of tbroo hhanabaris in a 
r,.!!i S r' UU ° tl S' ulnn « vl ‘ ,ll| lo property, the plaintiff 
P! ti ' U \ on «i mo of the khaualwris only. 
Meld that the suit would not lie. Haw has Man y ai, 
©.Iran Nath Manyal . I. L, E., 12 Calo., 568 

37. Portion of property out of. 

and portion within, jurisdiction. -Parties.— 

A person suing for paititiou is not obliged to include 
m his suit tho whole of the properly, but. may eon* 
huo lus suit to the portion of the property which hu 
is desirous of having partitioned; therefore where, 
in a suit for partition, it was shown that some pur- 
tion of the property was out of the jurisdiction of 
the Court, objections that fresh parties would be 

ami +w7+l lf ^ property were included, 

i u therefore tho suit had not boon properly 
brought, and that the leave of the Court Inal not 
bun obtained previous to bringing the suit, were 
ovonuied. 1 abmamani 1)abi 0 . .Iaoauamha lUst 

1 6 B. Jj. E., 184 
38. 


iurisdietinri \ Po f tl ? n of Dropoi-ty out Of 
jurxsaiction * — Anvntral pnnimiu,— tin l a tm M 

property being brought into hotohpoi,— Property out 

of jurisdiction .— No doubt (he rule that every par. 

ha“bi.en he 'l t T’’" 1 ? <ll [ Uu ' J oint ‘h’wly propeiiy 
as for ini l T m 'Xr t l, ‘ CvHuin MUaiifioation*, 

diife rent t d ! 'I ‘ C ’ U dlflm ', nt Potions of it lie in 
uuiuuit jurisdietions, or where a portion is not 
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PARTITION — continued • 

3. RIGHT TO PARTITION —continued* 

(b) PABTITION OP POBTION OP PbOPEBTY— 

* continued . 

Portion of property out of jurisdiction— 

continued . 

available for actual partition as being in the posses- 
sion of a mortgagee ; but there is no authority for 
the proposition that a member, who sues for paiti- 
tion of property m the hands of the defendants, can 
refuse to bring into hotchpot any undivided piopeity 
held by himself, on the ground that it is situated 
within another jurisdiction Subha Rau v Rama 
Raiiy 3 Mad., 376, refeired to and distinguished. 
Habi Nabayan Bbahme v. Ganpateav Daji 

[I. L. R., 7 Bom., 272 

39. Portion of land held under 

private agreement for exclusive use.—' Wheft 
an applicant for the partition of a joint undivided 
estate holds any portion of it for his own pi lvate use 
under a private agreement, — Held that the whole 
estate, including such portion of it as has been sepa- 
rately enjoyed, must be brought into account lie fore 
the partition can he effected, Lalljeet Singih 

v. Raj Coomar . . . 25 W. R„ 353 

40. Rectification of portion of 

property,— Suit to set aside partition. — Where a 
property had been divided, and one of the sharers was 
dissatisfied with the result, he could bring a suit to 
have the division entirely revised, but was not at 
liberty to ask foi a rectification of a small portion of 
the divided property, Ted? gob a Soonduree v. 

Gobaxi Nath Roy . , - 25 "W. R., 358 

41. Omission of property m 

possession of one party. — Ground for dismissal. 
— In a partition suit the fact that the plaintiff has not 
included, or has relinquished his share m property 
liable to division, affords no ground for dismissing 
the suit whoio the coparcener, m whose possession 
it is, is a party to the suit, for it is competent to the 
Court, m disposing of the case, to make any order in 
respect of such property that may to it appear right. 
*Janaedan Vithal v, Anant Mahadev 

[I. L, R., 7 Bom., 373 

4. APPOINTMENT OP COMMISSIONER. 

42. - Procedure. — Civil Rrocedure 

Code , 1877, s 396 —Per Pontieex J. (Field, J., 
doubting), — In a suit for partition, it is competent 
to the Court, in its preliminary deciee, to appoint 
any one person whom it thinks fit to he a Commis- 
sioner to make the partition under section 39G of 
the Civil Procedure Code, The section uses the word 

Commissioners,” hut it is not necessary for the 
purposes of partition that there should bo moic than 
one Commissioner, and by force of the General 
Clauses Act, the word “ Commissioners 99 may ho 
read in the singular number The intention of sec- 
tion 390 is, that, upon the first hearing of a suit, the 
Court shall determine whether the plaintiff is entitled 
to a partition, and shall ascertain who the several 
persons entitled in the property are, and shall direct 


P ARTITION— continued. 

4, APPOINTMENT OP COMMISSIONER— 

continued . 

Pr o c e dure — continued 

by a prehminaiy decree or order that Commissioners 

appointed to make the partition, Gyan Chijnder 

Sex v . Durga Churn Sen 

[I. L. R., 7 Calc., 318 :8C.L. R., 415 

5. JURISDICTION OP CIVIL COURT IN' 

SUITS RESPECTING PARTITION. 

43. , — Suit to set aside partition, 

—Beng Reg. XIX of 1814— Minor, Right of —A 
partition by the Collector under Regulation XIX of 
1814, if consented to by all the parties, is final, and 
cannot he set aside by any party an the Civil Court; 

| hut wdieie one of the parties was a minor at the time 
of partition, the Couit remanded the suit for an en- 
quiry whether Ins guardian acted in the partition 
proceeding’s bond fide , and with a due regard to the 
interests of the minor. Habi Pbasad Jha 
Maddan Mohan Thakub 

[8 B. L. R., Ap, 72 : 17 W, R., 217 

** * 

44. Suit for declaration of right 

to share larger than that allotted,— Beng Reg. 
XIX of 1814. — Where a partition of an estate under 
Regulation XIX of 1814 has been earned out, and 
confirmed by the revenue authorities, it seems that 
one shareholder cannot maintain a suit in the Civil 
Court to have it declared that he is entitled to a share 
larger than he claimed in the partition proceeaings. 
Ramsahaya Singh c. Muzhab Aly * 

[2 B. L. R., Ap,, 40 

45. Suit for larger share than 

that allotted by Collector.— Beng. Reg XIX of 
1814 , ss. 4 and 20, cl 2. — Section 20, Regulation 
Xix of 1814, which says, “the determination of 
the Board of Revenue or Board of Commissions s on 
the paper of paitition shall he final,” lefeis to those 
questions only which can be legally detei mined by 
the revenue authorities, and will not prevent a regu- 
lar suit being instituted to establish a right and title 
to the land, which a party lias lost by a but wan a, 
notwithstanding that the plaintiff may have failed 
to make his objection before the Collector within 
fifteen days as required by clause 2, section 4, Regu- 
laton XIX of 1814. There is nothing m the hutwai ra 
law or in any other Regulation to prevent the Civil 
Court from entertaining a suit for a declaration of 
the plaintiff's right to a largei share than that re- 
corded m his name xn the paper of partition Wheie 
a butwarra had been made, and the plaintiff had had 
a specific share allotted to him, but which shaie was 
less than his proper share in the estate, and the 
plaintiff brought his suit against the co-shaiers gene- 
rally, without specifying m whose share the quantity 
he had lost was included, — Held , the Couit could, in 
such suit, declare the plaintiffs title to the same, 
treating him as a shareholder to that extent only in 
the pottah m which it may have been included. 
SfemroiB v . Potto Chowdhbt 

[8 B. L. E., 668 : 15 W. R, 471 
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P ABTITION— continued. 

_ ® JURISDICTIOlf OF CIVIL COURT tw 
SUITS RESPITING PARTmON-SiL. 

Smt for Ifjger share than that allotted 
by Collector— •coMiijjMjed. 

** als °r«RT B r“i IM »• Sura. 

J* Xi. R„ 663, note : 15 W. R., 291 

Snro Peeshad Sooeool v. SnunKtra Sahoy 

[isw.r.,190 

-feng-JZ Xixf^° r d r ® cla fation of title. 

tor ~Wle—^f^{ 8 l 4 -~ Jurudletl0n °f CoUec- 
°J . lUe TT* e Collector cannot try the Question 

XIX of 1814 A “'“t F X 0 odm S s ««der Regulation 
ot 1814, A suit for possession and deekrnfmn 

of mokuriau title to certain lands can be entertained 

5*5? SESSfejaar 

_ _ „ [8 B. L. R., Ap„ 73, note 

S. C. AhmedooiiiAH v. Assaupr Hosseot " 

„„ C13‘WTb.,44:7 

47. 


purchaser of share efhk&i Sa -Tho mu“h„str 

ssshsa^s-'safi 

C 4 B - L - B -» Ap., 55 : 13 W. B., 74 

. oZ„ t iCwho *"!■ *■? 

mcnt by dkcudants Ion tb» 1? *? prevo . nt en ®oach- 
tiifs, wftliout any d.S 

or alteration ot' ^joKbiU^^ rW0nn0 

to Monro Lx v . 

* Q [24 W. B., 243 

with regard 

of a joint estate bold in common tenon?. 10 : ? 1 ' 0 P rietors 
kavmg separate possession of their resnectivo s) US ° f 
apply each and all to have that 7 ? h f ( ^ 
exactly the same proportionate si ^ LdTn 1 ® 
sharers oppose the butwarra the rwL i other 
once comply with the apXation aS f 1 ai 
is ra,sed when the partws have OOTortunitTn°f b,,0!!t - 1011 
objection, the shares cannot Bein^FtnL^T 8 
suit m a Civil Court. But if the rwi °[ 5 tod P y a 

, , "otice of a dispute with rtaritonX 3 ^ 

questionable whether he has jurisdiction m 81,65 ! 1 * 13 
partition of that share. In j,jfr to malce «■ 
away with the partition as rnM S^ ^ lti J.^! 0 7 e Y er, to do 
Collector must be made a nai.+Z' r 3 t3lat s3lare , 4he 

50 ___ „ , j-o w . ix., 471 

of mouzah.— Civil Procedure share 

*e* rr ah 

sr?arts££ sSs&fBSa 
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PARTITION-— continued* 

5. JURISDICTION OF CIVIX onm> f r t\r 
SUITS RESPECTING PARITnoN-^/,!,L. 

estuto Partition of revonuo-payinff 

estate.— Partition ol an estate paying rcvei.it., (« 
Government cannot bo effected in a (’.111 ? ' . \ 
Bamu Roy v Ii in?, i want Nahain Doimy H ‘ 
1.1. L. B., 8 Calo., 640 : 11 C. L. Rl., 180 
Rtraraw Monmm Dim- Beojo M.imm n„ w 

, n _ , [23 W. B„ 11 

l. C. affirmed on appeal % . 22 W. R., 333 

% aAiie boui.,1, by a “cdTcifA," 1 '."S3 

sffR.’if.sa'-S.-SScS 

estates, they cannot be partitioned in the absence of 

sisfassr- 

[I. R. R., 8 dale, 687 : 10 O. L. R., 401 

6. QUESTION OF TITLE. 

g„*2 

I ho Collector ojinnot try the fnicatimi aI* **' > \ 
waiwa proceedings under Bengal Rcgulltion'xi^ ? 
1814. AumoviLA V. Asuii m iffm ol 

s c Amr [8 B ‘ L- E '’ Ap “ 78 » hoie 

8. C. AnjncE 00 i 1 XA.il ». AsnEuy Homhbin 
M _ [13 W. R„ 477 

duettions of ,f 

[2 NT, W„ 404 

for 'cultivation — S° righ * of °°eup«noy 

XIXofm 3 °?armon t‘ 

question involving a elami to ,.nii - ’ , ■ that a 
occupancy was not one winch cm. hi lm,Z U>g i ri ? 4 ° 3 ' 
in a suit for partition under Act XlX^ZlSirt*^ Iwuled 
which only imestions nf . VJA ot ul| dcr 

could bo doS ned AmI pro P rirt ‘»'f «Uo 
Sikqh AMAlf Slirul1 ® Joraoi-AT. 

- 8 Agra, 104 


Sea. JlXoflSld wt Ule - 8S , t0 title.— Bray- 
butwafra^nder SSi&xM ° f, ‘ l 

tamed that the nftrhno,,,?„r" A ■ 18i4, !t I!t 

“"»» Ss5-rf 

[14 W, B, 886 

7. MODE OF EFFECTING PARTITION. 

ses^o^^TawJ 01 ^ p to pert y to sole pos- 
snarer # —i roteetton qf sharers from 
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PARTITION -continued. • 

7. MODE OP EFFECTING PARTITION— 

continued . 

^Joxnt property m sole possession of 
sharer — continued . 

liability for debts . — In effecting a partition, account 
must be taken of any pint property in possession of 
any sharer , and before transfer of shares, provision 
should be made for the protection of other sharers 
from an undue liability on account of debts Ally 
Hosseih v. Ally Hossein alias Chotey Mirza 

* [2 Agx^i, 96 

58. Mode of allotment of land. 

— Land in exclusive possession of one party — In a 
suit for paitition, the land m dispute being in the ex- 
clusive possession of a single co-sharer, should fall as 
a whole m the share of one or other of the co-owners, 
and not be subdivided among them. Puddomonce 
Dossee v* Dwarkanath Biswas 

[25 W. R., 335 

59 , Land varying in value. — 

Each party to a butwarra need not have the same 
quantity of land, nor should the land awarded be 
always in cvact propoition to the jumma paid The 
object of the butwarra being to divide the lands m 
as compact a form as possible, one party may have to 
pay the jumma on a smaller area than another, 
though on more valuable land, Aetaboodlekn v. 
SntrMsooDDEEK Mulligk: . * 18 W. R., 461 

00. Convenience. — Ground for 

objection to allotment on parti tion>~~Inconvenience< 
~~ Where a party concerned objects, m appeal, to a 
partition of laud fairly allotted according to value, as 
not having consulted convenience, it is not enough 
to show that appellant’s own convenience would have 
been better consulted by a different an angement. 
He is bound to show some arrangement which would 
better satisfy all paities, and be more equitable for 
all StTMMXJS Jha v. Biiooput Jha 

[18 W* B , 498 

81, Compensation for expendi- 

ture by certain members of joint family 
on joint property.— -In a suit for partition, it 
appeared that the defendants, who were members of 
a joint family, had at their own expense enhanced the 
value of portion of the lands belonging to the joint 
estate. Reid that the partition should proceed on 
the basis of each co-sharer having an equal share of 
similar lands, compensation being allowed to each co- 
sharer for any private expenditure from which it 
could be shown the value of the partible property had 
been increased ; and that unless it could he shown that 
there wore other lands of similar description out of 
which the share of the plaintiff could be made up, the 
plaintiff was entitled, on paying compensation to the 
defendants, to portion of the lands the value of which 
had been enhanced by the defendants, Kalliah 
Bakerji v. Mora’csmoirN Banexwt 

[8 C. I*. B„ 259 

82. Principle of adjustment after 

partition between co-sharers,— Beng* Reg , 
XIX of 1814 . — After partition of an estate among 
shareholders under Regulation XIX of 1814, one 


PARTITION"—- continued 

7. MODE OB EFFECTING! PARTITION— 

continued 

Principle of adjustment after partition 
between co-sharers— continued 

shaieholder, A , claimed from anothei shareholder, 2?., 
2£ bighas of land as having been allotted to him by R. 
under a prior agreement, m lien of certain lands ori- 
ginally held by him which fell into B putti The 
Oollectoi left the pities to settle the mattei between 
themselves, and A bi ought a suit against B for his* 
claim m the Civil Couxt Reid that, m a case of this 
kind, the only pnnciple that can be adopted is that 
the Conit should ascertain the relative value of the 
lands oiigmalh made over by the defendant to the 
entile lands of the defendant, and that it should as- 
sign, out of the piesefit share of the defendant, lands 
beaiing the same relative value to the whole that the 
foimcr lands boic this to be done without interfer- 
ence with the proceedings of the Collector under the 
butwarr® law, and the plaintiff (if successful) to be 
brought m as a eo-shaier to a limited extent m the 
land assigned by the defendant. Ooma Dutt Chow- 
der y v Hunooman Chowdkry . 22 W. B., 453 

Of* f* 

83. Land in separate possession 

by consent. — Right of copai cenei s on partition , 
— Coparceners may on paitition retain possession 
seveially of such joint lands as they may have taken 
separate possession of, with the consent of at least a 
majonty of the eopaicencrs. Sreehatit Dtjtt v 
Nandkishore Doss . . . 5 W. R,208 

• 

84. Family dwelling-house. — 

Consent of coparceners — Execution of decrie — A 
deciee duected partition of a family dwelling-house 
with its appurtenances, including a poojali dalan and 
courtyaid adjoining it In execution of that deciee, 
the Civil Comt Ameen,at the lequest and with the con- 
sent of two out of thice copai ceneis, did not partition 
the poojah dalan and courtyaid To this the third 
copaiccnei objected, but hex objection was overruled 
by tho^lower Couits, and it was directed that the pro- 
pel ty in question should remain undivided Reid 
that the Court would be disinclined to cider the pro- 
perty to be divided without giving the copaicener or 
copaiceneis who might wish to keep it entire an oppor- 
tunity of doing so. Reid per W kite, J., that having 
regai d to the form of the deciee, it was not open to 
the Court executing it to ordei that any part of the 
property should remain joint, except with the consent 
of all the copaiceners who wcie parties to the suit. 
BembU) per Hitter, J , that the lowei Courts were 
not pi ecluded by the deciee fiom dealing with the 
property m the mode m which they had done, R^j- 
CQOMARBE DASSEE V GiOPAL ChTTHUEB BOSE 

[I. L, R., 3 Calc., 514 

85. < Property consisting of se- 

veral bouses. — Principle of partition —Ctmmis* 
sion of partition — Act XIV of 1882 } s 396 —Where, 
in a suit for partition, possession was sought of a 
definite share of a property consisting of a number of 
houses, — Reid that thepiinciple m such cases is, that 
if a propei ty can be partitioned without destroying 
the intrinsic value of the whole property or of the 
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7. MODE OP EFFECTING PARTITION— 
continued . 

Property consisting of several houses 

— continued* 
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3S, such partition ought to bo made* hut where 
partition cannot be made without destroying the 
intrinsic value of the property, then a money compen- 
sation should be given. Ashanumah «. Kali Kin- 
r*KTTEKtTB . . . I. IvK,, 10 Gala, 675 

" TT ’ -u " Mortgage by one owner of 
undivided share of estat e.— Eights of mortgagee 
and other sharers on partition , — Where the owner 
of an undivided share m a joint and undivided estate 
mortgages his undivided share, he cannot by so doing 
affect the interests of the olJher sharers, and the 
persons who take the secunty,— * « , the mortgagees, 
take it subject to the light ot those staters to enf orce 
a partition and thereby conveit what is an undivided, 
shaie of the whole into a defined portion held. in sever- 
alty ^ Where such a partition is effected under the 
provisions of Regulation XIX of 1814 before the 
mortgagees have completed their title by foreclosure, 
the consequential decree for possession, the mort- 
* g&gees ^ the undivided share of one co-shaier who has 
no priority of contract with the other co-sharers 
would have no recourse against the lands allotted to 
such co-sharers, but must pursue their lemcdy against 
the lands allotted to the mortgagor, aud, as against 
him, would have a charge on the whole of such lands. 
J3YJJfy.TR LALL v. RaMOODEEN CHOWDintY 

[21W.R,233:L.R,lI.A,10e 

67. 


PARTJTION" — continued, 

7. MODE OP EFFECTING PARTITION— 
continued. 

Mode. of division— contained, 

failed to prove any order for partition drawn out 
under section 13 of the Regulation, by th(‘ Collector 

A >fc i en V U 1 ed , t0 . according to the quantity 
of the land, but, if at all, according to its value as 
ascertained m the column ot the gosh warn in which 
the assessed jumma was set lodh, Htmuo 8 ook- 
DAKI Debia V . KEfcinuB Cuumm AoiiAiwaw 

<" [5 C. I», B„ 257 

8. EFFECT OF PARTITION, 

69. —— Decree for partition,— 

ture and effect of decree m partition suit — A decree 
for partition is not like a decree for money or the 
cWivery ot specific property which ns only in favour of 
the plaintiff in the suit. It is a joint declaration of 
* eights of persons interested in the immortv 
ol which partition is sought, ami such a decree, wh on 
pi-opcidy drawn up, is in favour of each nlmroiiohiw 
or set of shareholders having a distinct share 
Kuoo&suhd Hossein a, Ntrnmu Fatima 

[I, L, B., 3 Calo„ 551 ; 2 O, I*. B,» 187 


70. 


■* Effect of decree 
-A decree for parti* 


Easement.— Partition of houses 

me of which has continuous easement over the other — 
Where two houses are held jointly by several owners 
deriving their title from a common source, and one of 
such houses enjoys a continuous as distinguished 
from an occasional easement over the other such 
easement will, upon a partition of the premises, pass 
to the dominant tenement, both by implication of law, 
and under the usual general words contained m the 
deed of partition, Ratak#i HoBMASjr-a. Edtjx,tx 

Ho*™ . . . 8 Bom., 0.07181 


XXX of 1814 —Evidence of partition.— Proceedings 
for partibon havmg boon instituted under Regula- 
188 4f 14 proposed, m order to make 
equality of paitition, that threo villages should be 
divided m unequal proportions, and a goshwara was 
accordingly prepared by the Ameen setting ont m one 
column the extent of the shares to be allotted, mdm 
another the assessed jumma of each share allotted! 
In a suit m 1873 by the representatives of one of the 
shareholders to recover portions of the thiee villages 
the only evidence that the partition had been S’ 
plete^ was an istahar of the Deputy Collector dated 
October 1864, directing the Narir to rZme the 
ryots to pay their rents according to the extent of t o 
shaies as set forth in the first-mentioned ^ 111 of 
the goshwara, that is, according to the nuanfitv o, 

thThal a 7^! h0 ^ uaht y and valua'whioh were 
the basis of the partition mid (affirming the Me. 

mtnt of the High Court) that the plaintiff, having 


as creating sewmoe — Appeal.—,. 1(l r jmrH . 

ton does not operate as a severance so long as it 
remains under appeal. Shakaram Mahajjkv j>. 
IIaiu hltlSHNA . . I. L. R., 0 Bom., 113 

t T, 73L 7 777 Einality Of proceedings 

°L — A bntwarra by revenue 
/! v™ ^fr r" Ul01 ' H °tfuhition XIXoflHIt is tinal. 
AAKLB AlI CUOW'DIIEY V, 3 tTClDEBWHl’JE 

LI W. B. y 323 

Yg 

sln rf T"i7 A b " twar ? is ou ‘y oou< lusive bot» i*mM ho 
sluieholdeis themselves, but not between them mid 

P iltt ' os bolding under-tenures at the time 
WoMESII CUUNDBB MOJOOMJUB V. Dwahkanatii 
{ Y ■ • ■ • • 4 W. R„ 80 

*70 . 

of 18/1 v q/i i> j ' Hew//. Set/, A/.V* 

Jr. l )ri writings under section 

I whuh ew! t^ 0n ^} 8J b 11111 only final as to lands 

Tuivnon! thu A sub J° (,t ol P artlt »on. HtntmsM Moimw 
XiiAkooB 11 . Anbbews . w. R., 1864, 80 

-JkTZ 77“ Extinguishment of title. 

0/ partitioa on othe>-« than allottee/.— Tim 
allotment of land to ono person by paitition o.\tin- 
guishes another’s right altogether, bin Hubtfenmmf 
possession is either that of a trespasser or a tenant!' 
at- will his dispossession is not illegal, and ho has no 

T!»ne7” li i°/ Smt f ° r r0C0V0, y 0f possession. NoWAli 
HMwamwEm, . . 2 Agra, *140 

Uon among c a- sharers, —tty purtitmif a 

[X Agra, Bev, 69 
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PARTITION— continued. 

8. EFFECT OF PARTITION — continued, 

* 70 . Extinguishment of rights. 

— Tenant rights, Effect of partition on . — A butwaira 
does not extinguish rights of tenants, and the mere 
circumstance that one of the pioprietors of the 
estate was himself the tenant does not destroy his 
tenant light, because another of the proprietors has 
had the land allotted as part of his share of the 
divided estate Nuthoo Lall Chowdhry v Saa- 
patLall . . * . W. R., 1864, 271 

77. Co-sharers — 

Myoti anA proprietary rights. — Plaintiffs sued their 
co-heirs to recover huq-elagaun,— that is, the half 
share of the produce of trees planted on a portion of 
the land by their ancestor befoio his death, — on the 
ground that although by a butwana entered into by 
the heirs the trees fell to the share of the defendants? 
plaintiffs were entitled as succeeding to the ryotr 
rights of the person who planted them Held that 
as the ancestor was the only proprietor, his heirs were 
co- proprietors, and the butwarra was a division of the 
proprietary right, and that no ryoti right existed. 
Ameerun v, Sunjbbjda . . 11 W. R., 226 

78. 'Proprietary right 

in sir land . — When an estato in which the proprietors 
have sir land rs partitioned, such partition among 
the co-sharers is no way affected by any cultivating 
rights which may be possessed by cultivators not co- 
sharers in the estate j but it is also a well-understood 
effect and consequence of partition, that co-shareis 
retain no right of occupancy m respect of any sfi 
land which may have passed under the partition mto 
the share of othei co-sharers, as a sir-hold pioprietor 
has no cultivating right distinct from and independ- 
ent of Ins proprietary character When, therefore, 
by partition he loses his piopiiotary title to any 
particular land, any cultivating right which he had m 
virtue of his propi xetary diameter necessarily ceases. 
Am aw Sinciii v. Jeygopal Sikckh . 3 Agra, 164 

79. * Might of holder 

of mokuiran lease. — A joint and undivided estate 
having been subjected to pnvato partition, 4 bighas 
which were in the portion held by A . were granted by 
him in mokuiran {Subsequently, on the application 
of the parties, the Collectoi made a regular partition, 
by which 2 bighas of the mokurrari land were allotted 
to the other sharers, who refused to recognise the 
granted s mokiuam rights foi that portion of the 
land, contending that, as under the private partition 
all the 4 bighas were m the share of the grantor, the 
loss of rent should be on him, and that the Collector's 
butwarra could not transfer 2 biglias with the mokur- 
rari or smaller rental to the other sharers. Held that 
the grantor's mokurrari title could not bo got rid of 
by the butwarra, and that he was entitled to recog- 
nition by the other sharers, AHMEBOOBLAH V . ASH- 
RUEE HOSSBIW 

[13 W. R., 447 : 8 B. L. R., Ap., 73 s note 

30. Redistribution by Collector 

after private partition,— Might of molcurrandar 
of co-sharer. — Subsequently to a private partition by 
which the land m dispute was allotted to A., one of 
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PARTITI03N"—cow^mied, 

8. EFFECT OF PARTITION- continued. 

Redistribution by Collector after private 
partition — continued. 

the co- sharers, a butwarra redistributing the shares 
was made by the Collector. In the meantime A. had 
granted a mokurrari to JB. in respect of the land allot- 
ted to him under the private paitition. Held that, 
although the co-shaiers must be taken to have con- 
sented to the redistribution, yet A could not by his 
consent affect the light of JB , his nxokurraridai. Byj- 
nath Lai v. Mamoodeen Chowdhry , L. M , 1 I A. , 
106 21 W . M., 233 , and Sharat Chunder Burmon 

v. Hurgobmdo Burmon , I L. JR ,4 Calc ,510, distin- 
guished. Ahmedoollah v. Ash ruff Hossem, 8 B. L. 
M., Ap., 73, note 13 W. R , 447, followed JuGGES- 
sub Doyab Singh v. Bissessur Pershab 

[12 C. Lu R., 281 

• 81. Butwarra award. Effect of, — 

Interrenon . — A butwarra award is no absolute proof 
of title, and no estoppel m the way of an mtervenor 
who can prove that ho has received and enjoyed the 
rents claimed from a date subsequent to the but- 
warra. Sreenath Ghossab v, Joy Narain I$avar c 
[3 W. R„ Act X, 11 

9. LIABILITY AFTER PARTITION. 

32 . Inability to account for por- 

tion of property if m possession. — Co-sharers. 
— Every one who is entitled to a share in a joint 
family property m a suit for partition must account 
for such portion as may have come into lus hands. 
Gour Pershad Mookeejee v. Kalee Pers&ab 
Mookerjee . . . . 5W.E,, 121 

10. MISCELLANEOUS CASES. 

83. Beng. Reg, XIX of 1814, 

S. 20. — Case where no paitition takes place — Held 
that section 20, Regulation XIX of 1814, had no 
reference to a case where no partition had been made 
and plaintiff was not a co-sliaier, Foobbashee 
Kowar u. Arzuw Sahoo . 12 W. R., 134 

8 4. Suit for confirmation of pos- 
session, — Beng. Meg XIX of 1814 —To a partition 
effected by the revenue authonties under Regulation 
XIX of 1814 the plaintiff presented a petition of objec- 
tion, rn which he alleged that his share had been in- 
cluded m, and declared to be part and paicel of, the 
defendant's shaie. In a suit for a declaration of his ■> 
right to the share claimed by him, and f oi confirmation 
of possession thereof, both the lower Courts gave a 
decree for the plaintiff On special appeal an objec- 
tion was taken that the suit would not lie, no appli- 
cation having been made m it for the annulment of 
the partition proceedings by which the property sued 
for was included in the plaintiff's shaie Reid that 
the suit would lie ,* that there was no necessity for 
the plaintiff, who claimed to be in possession of his 
proper share, and sued only for a declaration of his 
title thereto, to include m his plaint an application for 
the renewal of the partition proceedings ; and that 
those proceedings were final. Inbrabati Kttnwari 
v. Mahadeg Ckowotrx * 1 B. Xu R* S. 6 
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PAETITIO W-conMnmd. 

10. MISCELLANEOUS CkSKS-contimed, 

85. Suit for house allotted on 

partition.' — Agreement to pay rent for house — 
Onus of proof — Where on partition the defendants 5 
house fell within the plaintiff’s lot, — Held the plain- 
tiff was entitled to sue for possession of the house, and 
that it lay on the defendants to prove that under 
section 38, Act XIX of 1863, they were entitled to 
retain possession by having agreed to pay an equi- 
table rent for the ground, which lent had been deter- 
mined by the officer making the partition, and had 
been stated m the papei of partition Laikhram v 
Ghumnee 3 Agra, 288 

88. Beng. Reg. XIX of 1814, s. 9. 

— Dwelling houses of co-sharers, — Liability to 
assessment — Suit for khas possession of land made 
over to plaintiff on a hut wan a The defendant plead- 
ed twelve years 5 adverse possession, and that he wp,s 
entitled to retain possession on payment ,pf rent, as 
Hhe lands weie occupied by gardens made by his an- 
cestor. Meld that section 9, Regulation XIX of 
1814, did not apply to the lands made over to the 
G plainfiff under the butwarra,* that section refeiring to 
the dwelling-houses of co- sharers, and to offices, 
buildings, and ground immediately attached to those 
dwelling houses, which the lands m suit were not 
proved to be. Luleet Narain v> Gopal Singh 

[9 W. R. s 145 

87. Mortgage by eo-sbarer.™ 

Incumbrance, — Cause of action — Beng, Reg, XIX 
of 1814 — A , one of the shareholders of a talook 
consisting of several mouzahs, mortgaged his share m 
one of the mouzahs named Kishoopore to B. Upon 
a partition being made under Regulation XIX of 
1814, the mouzah Kishoopore was allotted to C. and 
I)., coparceners m the talook, and other mouzahs were 
allotted to A In a suit by C, against B, for obtain- 
ing possession of his share m Kishoopore,— Meld that 
theie was no cause of action. Upon a partition of a 
joint property, a coparcener is bound by the incum- 
brances cieated by another coparcener m respect of 
a portion of the property, if such portion be allotted 
to him upon a partition between the coparceners 
Nissan Sing v. Jugdeo Sing 

[4 B. L. R., Ap., 97 

88. Suit to set aside sale for 

arrears of revenue.— Sanction of Board of 
Revenue — Completion of partition, — Per Bayley, 
I — The completion of the partition was not necessary 
under Act XI of 1838 before the amount of unpaid 
expenses could become an arrear realisable by sale. 
Semite, — The Government need not give its sanction 
h* each case, hut a e( general 55 sanction will he suffi- 
cient. Hab Gopal Das v Ram Golam Sahi 

L5 B. I*. R., 135 : 13 W. R., 381 

89. — Objection to application’ for 

partition.— Act XIX of 1863 — Procedure < — When 
an objection was taken to an application for paitxtion 
under Act XIX of 1863, the Collector might either de- 
cline the application until the question has been de- 
cided, or proceed to investigate it If he adopted the 
latter course, he was bound to follow the procedure 
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10 MISCELLANEOUS CASES— continued. 

Objection to application for partition— 

continued , 

prescribed by Act VIII of 1859. But Ins failure to 
follow that procedure would not deprive the pai ties of 
their right of appeal to the Judge, who must dispose 
of the appeal m duo com so Ramps mm Raj v 
Subhoo Rai . I NT. W., 81 : Ed. 1873, 134 

PARTNER OP DIRECTOR APPOINT- 
ED AS SOLICITOR OP COMPANY. 

See Company— Powers, Duties, and Lia- 
bilities op Directors 

[6 B. L. R., 278 

PARTNERS. 

See Plaint— Verification, 

[5 B. L.R., Ap., 89 

See Service op Summons , 1 Hyde, 97 
[7 B. L. R., Ap., 58 
11 B. L, B., Ap., 28 

Contract made by one of several - 

See Equitable Assignment. 

[I, Ii, R, # 9 Bom.* 311 

Release to one of several— 

See Contract Act, s. 44. 

pt» L. R.fr 4 Calc., 338 

PARTNERSHIP. Col, 

1. What constitutes Partnership , 4319 

2. Rights and Liabilities or Part- 

ners ...... 4322 

3. Suits respecting Partnerships „ 4321) 

4 Dissolution op Partnership . * 4330 

5. Procedure ..... 4322 

See Hindu Law— Joint Family— Dekts 
and Joint Family Business, 

[1 Bom,, Ap., 51 
I. L. R„ 8 AIL, 264 
I. L. R., 1 Calc., 470 
I. L. R., 3 Cale., 738 
X. L. R.fr 6 Calc., 792 
I. L. R., 6 Calc., 815 
L I*. R., 5 Bom., 38 
See Inspection op Documents. 

[I. L. R., 1 Bom., 496 
See Cases under Parties— Parties to 
Suits— Partnership, Suits Concern- 
ing— 

See Specieio Performance — Specific 
Performance not Allowed. 

[1 Bom., Ap., 81 

Assets of— 

See Attachment — Subjects op Attach- 
ment— Partners in p Property, 

[5 B. L. E„ 382, 380 
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PARTNERSHIP — continued . 

* — Books of— 

- See Evidence— Civil Cases— Accounts 

and Account Books 

[4 B. I». R., P. C., 31 

See Inspection op Documents 

[I. L. R., 1 Bom., 496 

Suit for adjustment of account 

of— 

See Contract Act, s 265 * 

[I.L R., 6 Calc , 521 
See Jurisdiction op Civil Court— Part- 
nership . • .1 Agra, 220 

Suit for dissolution of— 

See Cases under Contract Act, s 265. * 
See Jurisdiction op Civil Court— Part- 
nership . I, Ii. R., 7 AIL, 230 

Transfer of share m — 

See Stamp Act, 1879, sch I, art 21. 

[I. L. R., 12 Calc., 383 

1 WHAT CONSTITUTES PARTNERSHIP. 

1. Participation in profits. — Ap- 

plication of English law — M. M Sf Co. merchants 
m London, cauymg on business with W N W fy 
Co., merchants m Calcutta, sought to make the de- 
fendant liable as a partner m the latter firm, under 
a particular memorandum of agreement between the 
members of the fiim of W. N W Sf Co and tbe 
defendant. Reid that such agieemont did not con- 
stitute the Rajah apaitnci m oi with the said firm 
Pai iicipation m profits does not constitute a partnei- 
slup Tbe question is, not whethei the poison sought 
to be made liable participated m tbe piofits, but 
whether the trade has been earned on by persons act- 
ing on bis behalf There is no mle of law which 
imposes partneislnp liability upon a man who ad- 
vances to others money for the purpose of cairymg on 
their business, and m return secures to himself a 
shaie of the profits which may arise fiom the employ- 
ment rathe business of the money so advanced by him 
Pratab Chundra Singh v Mollwo, March & Co 
[3 B. L. R., A. C., 238 

S. C Court op Wards v. Mollwo, March & Co 

[12 W. R., 56 

On appeal to the Privy Council, — Reid, although a 
right to participate in the profits of trade is a stiong 
test of partneislnp, and there may be cases where, 
from such participation alone, it may, as a presump- 
tion, not of law but of fact, be inferred, yet whether 
that i elation does or does not exist must depend on 
the i eal intention and contract of the parties To con- 
stitute a paitnerehip, the parties must have agreed to 
carry on business and to share profits m some way in 
common , but where a contract is entered into between 
partners and a third person for the protection of that 
person as a creditor, whereby it is agreed that he shall 
receive in consideration of advances commission on the 


PARTNERSHIP — continued, 

X. WHAT CONSTITUTES PARTNERSHIP 

—continued. 

Participation m profits —continued, \ 

net piofits of the paitneiship business, and large 
poweis of conti ol over the business aie given to him, 
but no power to direct transactions, the Court, if satis- 
fied that the contract was one of loan and secunty, will 
not interpret it as constituting a partnership. In ap- 
plying the English faw of partnership to cases in 
India, the usages of trade and habits of business of 
the people of India, so far as they may he peculiar and 
diffei iiorn those m England, ought to be borne 
in mmd Mollwo, March & Co , v Court of 
Wards . 10 B. L. R , 312 : 18W.R, 384 

[L.R., I A., Sup. Vol , 86 

2. Agreement to share profits, — 

Money paid as rent to one party — The paities had 
eSteied into a contract of partnership to work certain 
supposed mines , plaintiff to receive a bonus and also * 
six-monthly payments as “ rent 99 for the land, both 
parties to share the profits and beai the losses , it 
being stipulated that in case coal should not be $isco- ^ 
veied, the bonus, and any sum paid as lent, would be * 
refunded Reid that this was a partnership arrange- 
ment, and the payment of the money which went by 
the name of lent was not as by a tenant to a landlord, 
but as consideration-money for land forming a portion 
of the capital. Sreemunjuree Dossee v . Poor- 
suttun Doss . . . . 9W.B, 499 

© 

3 . Contract Act, ss. 

239 , 240 — Loan of money — Reid, on the construc- 
tion of the agreement in this case, that such agree- 
ment did not create a “ partnei ship ” between the 
parties theieto, as defined in section 239 of Act IX 
of 1872, hut was an agi cement of the land mentioned 
in section 240 of that Act. Bhaggu Lal v DeGruy- 
ther .... 1. 1* R., 4 All., 74 

4 . — - Joint Hindu family.— Se- 

paration among members of — Circumstances under 
which the Court will infer a partnership between 
members of a Hindu family alleged to have separated. 
Missreeloll v. Ramnarain . . Cor., 63 

5. Account — There 

is no analogy in respect of the manager being liable 
to account between a joint Hindu family and a part- 
nership Where it was arranged amongst the mem- 
bers of a joint Hindu family that the accounts of a 
banking business carried on by them should be kept, 
on the undei standing that the profits when realised 
should be divided amongst the individual members 
m certain proportions, and that the expenses of each 
member should be credited and chaiged in the name 
of each member , — Reid that this was in the natuie of 
a paitnership, and an account was decreed. Ran- 
GANMANI DASI V . KaSINATH DUTT 

[3 B. L. R., O. C., 1 

6. ■■ — - Ancestral business . 

— Account — An ancestral trade may descend lik e 
othci inheritable property upon the members of a 
Hindu undivided family. The partnership so created 
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1. WHAT CONSTITUTES PARTNERSHIP 
— c ontmued. 

Joint Hindu family— continued, 

or surviving has many, hut not all, of the elements ex- 
isting in an oulinary partnership. For example, the 
death of one of the partners does not chssolvo the part- 
nership ; nor, as a rule, can one of the partners, when 
severing his connection with the business, ask for an 
account of past profits and losses, Samalbhai 
Nathttbhai v, Someshvar . I. L. B., 5 Bom., 38 

But see Abhay Chanbra Roy Chowdhry ?>. 

Pyarimghan Gtjho . . 5 B, L. B., 347 

7, Document creating partner- 

ship. — Determination of partnership —Where a 
document cieatmg a partnership foi a pai ticular 
business is silent as to the date at which the partner- 
ship is to commence and end, — Meld that the part- 
nership is contoiminous with the busings for the 
purpose for which it was created, Eubbreenath 
t>, ISREE PERSHAtTD . C03?., 114 

n 3 , r Continuing firm.— -Partner- 

ship for a fixed term — Death of partner , — Dower 
of partner to nominate a successor . — General devise 
not an exercise of power, — Effect of default in exet - 
cismg power of nomination , — Good-will — Valuable 
asset — F„ J, and S , being largo shareholders m 
the Great Eastern Spinning and Weaving Mills, 
Limited, enteied into an agi cement in October 1873 
to cause the said company to he wound up and to 
form a new company to take over its assets and 
liabilities, and to cause themselves to be appointed 
agents of the new company under the firm of V, J,, 
S , Sf Co , and under that name to act as agents of the 
new company, subject to the terms of the agreement 
The agreement provided that the firm of F, J, S„ if 
Co. should take the agency of the new company for a 
period of tliiity years ; that of the profits to ho 
deiived by the said firm out of the agency V. should 
receive 39 cents , J, 31 cents., and S. 30 cents., that, 
in case of a vacancy m the firm of F,, J , £„ if Co., 
caused by the death oi retirement of any of the part- 
ners, the nominee of the dying or retiring partner 
should be admitted into partnership, and should le- 
eeive the share of such partner, and should exercise 
all his authority. In pursuance of this agi cement, 
the Great Eastern Spinning and Weaving Mills, 
Limited, was wound up, and a new company called 
“ The New Great Eastern Spinning and Weaving Com- 
pany, Limited/* was formed and registered. Both 
the memorandum and articles of association of the 
said new company contained clauses providing that 
the firm of F, J , S., Co,, or whatever member 
or members that firm for the time consist of, should 
he agents of the company so long as the said firm 
should carry on business in Bombay, or until they 
should resign. The firm of F., J., &, ff Co,, having 
been constituted under the said agreement, became 
the agents of the said company, and continued to act 
as such down to the date of the present suit. No 
othoi business was done by the firm, and the tlueo 
partnei s divided the profits realised by the firm out 
of the agency business in the shares specified m the 
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1. WHAT CONSTITUTES PARTNERSHIP 

— continued. 

Continuing firm— continued, 

agi cement as above mentioned. F, died in 187*1, 
leaving a will whereby, in exercise of the right vested 
in him by the agreement, he nominated and appointed 
his wdo AT. m Ins successor m the firm, and she 
accordingly became and was recognised os a partner 
therein. In August 1875 she assigned lmr interest 
in tlie firm to 22 , and ho thereupon became a part- 
ner ^and received 39 cents of the profits. In No- 
vember 1876 J. assigned bis interest in the firm (31 
cents) to 21 and S , of which 21 cents, became the 
property of 22 and 10 cents, the property of the 
film hencefoifcli consisting only of these two pailners, 
of whom the foimei received m all 60 cents, of the 
profits and the latter 40 cents, In November 1882 
22 died, leaving a wilt whereby he appointed hm 
wife B. Ins executrix, and left all his property to 
her for life, and after her death to Ins son. The will 
did not refer to the firm, or nominate any successor 
in the partnership. In the present suit J h as executrix 
claimed to be entitled to 00 cents, or slum's in Urn 
firm of F., J,, <f Co., up to the date of the tes- 
tators death, and to a like share in the profits 
earned subsequently to his death, or to be earned 
by the firm so long as it continued to carry on tin* 
said agency business of tin* company The defend- 
ant admitted the right of the plaintiff to the sham 
churned iu the profits earned prior to the testator's 
death, lmt resisted her claim to any portion of the 
subsequent profits, 22 eld (1), on the authority of 
Beamish v. Beamish, Jr llep., 4 J$q t , 120, Unit Urn 
testator’s wdl did not operate as an exercise of the 
power of nominating a successor in the firm so us to 
make the plaiutift a partner. (2) That, having re- 
gard to the natine of the duties of the firm ns agents 
and to the language of the agreement constituting 
the firm, coupled with the fact that there uas no 
capital employed in the business, it must have been 
intended that, in default of nomination of a succes- 
sor by a retiring or deceased partner, the agency 
should ho carried on by the continuing or surviving 
partners m the name of the linn, and that the iutei- 
est of the testator iu the firm upon his death there- 
fore survived to the defendant. Held, also, that al- 
though the plaintiff was entitled to an account up to 
the date of the testator’s death, she was not entitled to 
a share of the good-will as an asset of the firm. 
The good-will of a firm is attached to the name, and 
m the present case, l>y the partnership agreement 
itself, the name was to be used by the surviving part- 
ners or partner for their own benefit. That arrange- 
ment took away all value from the good-will, if, 
indeed, it was consistent with its being an asset at ail, 
Baceitbai v . SiiAAui Jadowui 

[XL, B,j 9 Bom*, 586 

2. RIGHTS AND LTAMUTU4S OF 

PARTNERS, 

9 , Construction of deed of part- 

nership, — Aqieement to give managing partner 
commission, — Dissolution of partnership . — Loss of 
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PARTNERSHIP — continued. 

2. RIGHTS AND LIABILITIES OF PART- 
IN E RS— continued. 

Construction of deed of partnership — 

continued. 

commission on dissolution —By an agreement, made 
on the 10 tli of Januaiy 1857, between K. N. and 
several other persons, it was agreed that they should 
foi m a co-partnership foi the purpose of erecting a 
mill for the mamifa^tuie of yam The capital of 
the paitneislnp was fixed at R3,00,000, divide into 
100 shares of R3,000 each. By the 4th clause of the 
agreement it was provided that, m return foi the 
tiouble K. 2Sf. had been at in establishing the factory, 

whatever cotton had to be pux chased for the fac- 
tory K 2T. was to pui chase, and whatevei yam should 
be made m the factoiy K. N was to sell, and for 
whatever he should sell on account of the factoiy he 
was duly to receive from the co-partnership Ins com- 
mission at the rate of 5 per cent, during his life- 
time and it was also piovulod that though the 
purchases and sales by the co-paitncrship should not 
be made through K. W., “ yet upon the whole amount 
of the sales the eo-paitnership was duly to pay 5 per 
cent, to K. iV. during his lifetime.” The factory 
was built, and its machinery procured and set up, by 
K. W., and both financially and otherwise the factory 
was wholly managed by him. Shortly after it com- 
menced to work, it was found that the co-partner- 
ship had expended all its capital and was heavily 
involved m debt — inclined by K N without the 
sanction of lug co-partners, — and that the factory was 
working at a loss , and at the suit of some of them, 
but against the consent of K. N and a minority of 
the co-partners, the co-partnership was ordeiod to 
be dissolved K \ N then claimed to bo entitled to 
compensation for the loss of the commission he 
should have earned upon the sale of the yarn of the 
factory during his lil clime. Held that he was not 
so entitled , that as between lus co-partners and K. N. 
there was no obligation on the former to subscnbo 
more capital after the original capital of the co-pait- 
nership had been exhausted, and that there was no 
implied covenant on the part of the co-partnership to 
continue to work the factoiy in order that K N. 
should he in a position to earn his commission dm mg 
bis lifetime. Distinction between light to compen- 
sation for loss of fixed wages, and right to compensa- 
tion for loss of commission, pointed out. When a 
partnership is wound up by tlie Court, all questions 
arising between the partners out of the partneislnp 
transactions should ho disposed of m the winding-up 
suit. Lalbhai Valeabhbhai v ICavasjt Nana- 
bhai ... ,8 Bom., O. C., 209 

10. Payments made by partners. 

^-Presumption, — Dissolution of pm tnership . — Pay- 
ments made by the different partners of a firm aie 
presumed to havo been made out of the funds of the 
firm where the contrary is not proved by any satis- 
factory evidence , and when a firm consisting of two 
membei s is dissolved by the death of one pai tnei, the 
presumption is that the deceased was entitled to a 
moiety of the existing assets. Keshav Gopab 
Goths v. Rayaba . . .12 Bom., 165 


PARTNERSHIP— continued. 

2 . RIGHTS AND LIABILITIES OF PART- 
N E RS — continued 

11 . Dormant partner, Liability 

of. — * Bond executed by one of several partners — 
Right of creditor — The doctnne that a doimant 
partner, when discoveied, is liable for every debt in- 
curred for the partneislnp by the active partner, is 
not absolute m the Couits m England, and is not to 
he followed by thd Courts of this countiy, unless 
found m particular cases to be consonant with 3 ustice, 
equity, and good conscience. Where money was lent 
on a bond to a “ rnalik and mooktear ” of a factory 
on his personal credit and the secunty of the entire 
factory, and it was aftei wards discoveied that other 
parties had a share m the factory, it was held that 
the lender was not entitled to go beyond his contract 
and lecovei from those other parties peisonally. 

^NTntfDEEPtJT MAHATAH V. UeQTTHABT 

* [9 w. R„ 35p 

12. — Bill diaivn by 

one partner —-Every one of the partners in a 
mercantile firm of ordinary trading partnership 15 
liable upon a hill drawn by a partner m the recog* 
nised trading name of the finn, for a transaction 
incident to the business of the firm, although his 
name does not appear upon the face of the instru- 
ment, although he be a sleeping and secret partner. 
In order to take a case out of thesp principles of the 
general law, it must he shown that the holder of tlie 
bill knew at the time he received it that the transac- 
tion was tlie piivate aifan of a single paitnei, Bu- 
NAKSEB Doss V GllQIAM HOSSEIN 

[13 W. R., P. C., 29 : 13 Moore’s I. A., 358, 

13 . Liability of partners on bond 

executed by managing partner.— Where a 
bond is executed by the managing partnei 111 a firm 
within the ordmaiy scope of a manager’s authonty, 
to laxso money for the pint purpose of the firm, it 
binds tho remaining paitners. Ahmed Hossein v 
Kueneedan . . . , 24W. R„, 60 

14 . Liability of partner for 

purchases made by co-partner out of the 
scope of partnership business.— Application 
of proceeds of sale to pay partnership debts — (7., 
the managing member in Calcutta of a firm of which 
B , the other partner, was absent m England, made, 
unknown to B , and without authority fiom him, 
various purchases fiom the plaintiff of articles not 
within tho scope of the partnership business The 
pui chases were made as tor the firm, and weie deli- 
vered on the partnership premises by the plaintiff. 
Subsequently, the goods weie taken to C house, 
and, together with certain private property belong- 
ing to 0 ., were sold by auction, and the whole pro- 
ceeds of the sale were paid by 0 , to a bank m 
Calcutta to the partnei ship account u ith that bank 
and were eventually remitted to B. m England as 
fiom the partnei ship funds, and applied inpayment 
of ceitam bills of the firm then due B , on coming 
to Calcutta, took ovei the management of the busi- 
ness fiom C. In a suit brought against B. and O, 
for the puce of the goods purchased fiom the plain- 
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2. RIGHTS AND LIABILITIES OF FART- 
HERS — continued , 

Liability of partner for purchases made 
oy co-partner out of the scope of part- 
nership business —continued, 

t l)o tli in the Court helow and on appeal, 
.that B. was not liable. Martin v. Baker 

.[15 B. L. R., 372 


15. 


- Liability of person joining 
firm as partner,— Wheie one person 30ms a him 
as paitner in place of one of the partner, he is only 
liable for the debts of the him contracted after he 
joined it, unless by special agreement, Gkjadhtje 
Pebshad v. Kunhya Lai* . 3 Agra, 27 


16 . 


Contract Act > s . 


C, . n WWW WUJ, sSLVO, Si 

-Section 249 of the Contract Act has no appli- 
cation m cases where by arrangement between the - 
parties a person becomes entitled to the profits and 
Hable for the debts accruing to and incurred by the 
firm before his admission as a partner. Shewak 
A lAHTqoN v. St. Joseph , , 9 C. L. R., 21 

* 17, — • Partner dealing with Hindu 

joint family. — Dealings among co-partners — A 
co-partner dealing with an undivided Hindu family 
is, with reference to its component members, m the 
same position that a paitner according to English 
law is placed in with respect to his eo-paitners and 
then* (.representatives. Ramlal Tkak cjrsidas v, 
Luohmichanx) Mijnieam: . . 1 Bom., Ap., 61 


18. 


X»ien of banian on goods 

* under agreement with firm. — Construction of 
agreement . The plaintiff became banian to the de- 
fendants, under an agreement by which he had a lion 
upon all goods " belonging to” them in their go- 
downs for balances that might he duo by them bWe 
time after the date of the agieement, while there was 
a balance due, the defendants 9 firm took m a new 
partner Meld that the words “ belonging to” m- 
jMed all goods m the possession of the new firm 
that came to them m the way of business. Meld, 
also, that the new firm, not having given notice to 
the contrary, must he taken to have engaged the 
plaintiff as banian upon the terms expressed m the 
agreement with the old firm, and to have taken over 
the balance due at the ume when the new firm was 
constituted as a debt due by the new firm. Raldeo 
Das Ao-aewaela v, Kaioh . 3 B. L. R., O. C., 80 


10. 


Power of partner to borrow 

“ up-—Account — Suit for disso - 


money. 

lution — Mower of partner to mortgage partnership 
land.— I., -B , _H., and W., the owners of a certain 
estate m equal shares, in. 1863 entered into a part- 
nerslup for “the cultivation of tea and other pro- 
ducts upon such estate. In 1864.#, JS, and I, 
joined the firm In 1870 # died,- and m 1871 T. 
fn^svr 0 ^* 12 shares of .g. and X, and in 1873 of R. 
In 187o T, gave the Delhi and London Bank a mort- 
gage on such estate as security for the repayment of 
money which he had "borrowed from the Bank osten- 
simy fox the purposes of the estate The Bank 
obtained a decice against lum personally for the 


PARTNERSHIP — continued, 

2. EIGHTS AND LIABILITIES OP PART- 
NERS — continued. 

Power of partner to borrow money— con- 
tinned , 

money, in exocution of which his rights and interests 
l “ C3 * ato wore P' lt U P for oak 0" the 20tli Juno 
1877 and weio purchased by the Bank, which eli- 
tamed possession of the estate in August 1877. lu 
August 1879 B, and W’s executor sued T. and the 
BanV claiming a declaration lihat they were or had 
been partners with T in the estate, that if the part- 
nership should be held to he subsisting, it might he 
dissolved, or that if it had ceased to exist, the date of 
its termination might be fixed, and that in cither 
event a liquidator might he appointed to take an 
account, and, after realising assets and discharging' 
liabilities, might be ordeied to pay them each ono- 
thud of such balance as remained. Held that as the 
effect of the purchases by T. m 1871 and 1873 was to 
relieve the estates of X, and A. of all past 

and future liabilities of the partnership, in respect of 
which Ji, and W. still continued as liable as T , and 
to which thoy would have to contribute to discharge, 
such purchases should ho regarded mid treated as 
made on behalf of tlio partnership 5 and therefore, at 
the time of the execution of the mortgage of the 
estate, £., IP., and T. wore interested in the estate to 
the extent of one-third each : that, althengh V. wus 
not authorised, either actually or impliedly, by I) 
and W. to mortgage the estate, and the lnortgagn 
thoreforo _ was not binding on them, yet, as they 
allowed lum to conduct tlio business of the estate in 
such a manner as to make it appear that the control 
and management of it rested with him, and ho was 
fm all ordinary business purposes tlieinvpresenta- 
tivo. It. and W were hound, in any accounting that 
might take place, to recoup tlm defendant, Bank for 
Buch advances as were made to T. for the necessary 
pin poses of the estate, in the same propoition as ihev 
must discharge debts due to other creditors; that 
1 ' Wlls fititled to bo reimbursed such moneys of his 

aiTd C «! llWl UMlendt ‘ a withhl tho legitimate scope 
and for the proper purposes of the partnemhin as 
originally contemplated by the parties. Dncctimis 
* h ® Mmdator appointed how to proceed. Uabiu- 
son u. Dliiii and London JBanjc 

[I. L. E., 4 All., 437 

3. SUITS RESPECTING PARTNERSHIPS. 

.i 0 :,,, for account without 

dlssolu t l OB-— X,tei!«fo ship dissoluble 
at will.— A. member of an ordinary trading partner, 
ship, dissoluble at will, cannot, except under special 
circumstances, s°ok an account without praying for a 

S Ganoavva^ KAaAWro SnAKAM *• w 
kada GiNQAiNA • . . . 2 Mad, 28 

acoon-irt pZ.7" dissolution and an 

®? t 0u f t, ~ 7 - Pl artner seektn !f to remove attachment 
on partnership property . — The proper amwu ! 

partner Booking to remove an attachment on partner* 
ship property in execution of a decree against one 
partner only, is to sue for a dissolution of the partner- 
slup and an account, with a viow to ascertahi tho 
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PARTNERSHIP — continued , * 

3. SUITS RESPECTING PARTNERSHIPS 
—continued . 

Suit for dissolution and an aeeount- 00 «. 

tmued. 

amount due to the partner m execution against whom 
the partnership pioporty is attached. Kaeimbhai v 
COlfSEEVATOB OB FOEEST8 1 ® - 

[I. I». R., 4 Bom., 222 

22 . 
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partner.-S«y 0 S^^jr-lme^ 

? suiting paitneislnp is not m a position to sue 
Ins partner, still less one of his alleged partners, for 
the profits which had up to a particular tune accrued 
hut he must, if he desires relief, sue xn the ordinal v 

aCC ° Unt Doyaeam v Sol 

KHANt7K 16W.R.,1 

23. 


mini ZiTl 1 ^ or ^ e neral adjust - 
a ^ eount *— Jt a disputes between partners 
inspecting their accounts, the plaintiff should so 
frame his suit that there may bo a general admit . 
ment of the partnership accounts. A particularism 
°r claim should not be made the subject of a distinct 

IUm Lall BlBBE * mVl 

kamLall 2 ST. W., 90 

24. 


fot money deposed anfproflta^SZ 

a ° eo ' » suit gainst co-partners'in 

shire t and I 5n°li reOOVOr “T y de P oaitad as plaintiff's 
share, and to have accouuts 1 rendered of the nrofits 

bo£oixj ariy order can be made to the effect that the 
plaintiff is entitled to be paid by any one of his Dart 
iicm or out of the assets of the firmCactia Xev 

wtssfflBss-.sseS? 

ua^-tnerH - 7 v~ ^ *" e °ntribution among 
VMtTi.eYB.— Transactions by some only of partners 

in?* b —vtlT t0 a f/ 0r foonnt of partnership deal ‘ 
ngs Four members of a partnership consisting 
of soven persons borrowed certain sums on ac- 
of . tl10 partnership for which they gave them 
joint and several promissory notes on which decrees 
were afterwards obtained against them. In a smt foi 
oontubutian brought by one of the four members 
against the otheis, as having paid more than his share 
under the joint decrees ,— Held that the giving of the 
promissory notes was not a partnership teZa^on 

tion withon?.^ 0 pI 5 intlff frotu a smt for contnbu- 

doalings^'Dos'Ai^rAiEAj o^KHAiAV^LArmA 618 ^ 

[12 Bom., 97 

bfrm-rtri on a &reement in nature 

ot partnership deed.— by one partu for his 

a a $ e i a 8’ l ' eemen t was entered mto whereby the 

other co^erSitors'crfan* *° * the plamtlff a,ld *'vo 
mau co-ei editors of an insolvent a share in anv sums 

which he might recover from the insolvent hfconTi! 

deration of receiving a share in any surfs which 

hy g onJ IF thowraoL^ °^ Br cr ° dl ‘ or8 ‘ In a s uit 
y one 01 the persons m whoso favour the agree- 

IV 


PARTNERSHIP— eoniiBKed 

3. SUITS KESPECl’ING PARTNERSHIPS 

— continued. 

Suit on agreement in nature of partner- 
ship deed. — continued 

tnent was passed, without making the others parties 
against the person who executed it, to recover his 
share, it was held that the suit was not maintainable, 
as it could only be bi ought as a suit between partners 
for an account, and the result of all the partnership 
transactions must be brought at once under the view 
of the Couit. Bhagtidas Bhagvandas v Oliver 

[9 Bom,, 418 
27. 


, —• , Suit based on rights of 

deceased partner.— Adjustment of partnership 
accounts,— Pay menU by partners , Resumption as 
to —Partnership property,— A suit based on the 
right of a deceased partner cannot be limited to a 
demand for his share m the proceeds of property 
alleged to*have come into the possession of the part- 
nership during its existence. The agreement on 
which the partnership was formed, the amounts 
advanced and drawn out by the several partnois, and 
the' subsisting liabilities and assets, if any, must all * 
be taken mto account, and the suit must demand 
such a sum, if any, as, on a general account, and an 
account between the deceased partner and the co- 
partnership, being taken, shall appear to be due 
Principle on which the account of a dissolved partnei - 
ship should he adjusted, explained. Kesha v Got?al 
Ginue v. Rayapa . , .12 Born^GS 

28. 


Suit against one of several 

partners for money lent.— Form of suit —A. 
was partner m an mdigo concern m the name of his* 
son. In his own name A. lent moneys to the concern 
for the purpose of carrying on the business, and 
each partner was to be separately liable for the 
moneys advanced in proportion to his share in th* 
concern. In a suit against one of the partners for 
Ins proportion of the moneys so lent ,— Held that the 
plaintiff could not sue for those moneys on the foot- 
ing of a mere creditor, and that the suit should be so 
framed as to determine the profits or losses of the 
concern, and whether any and what assets would be 
available to each partner to liquidate the loan m pro- 
portion to his share. Chtctndkr Sikhtjr Biswas v 
Ram: Buksh Chetlungee , 1 C. B. R„ 545 

29. Suit by representative of a 

deceased partner for a share of a specific 
asset of the partnership recovered after the 
right to a general partnership account is 
barred,— A suit may be brought by the represent- 
ative of a deceased partner Against the surviving 
partner of a firm to recover a share in a sum received 
by the surviving partner in respect of a partnership 
transaction withm the period of limitation, although 
a suit to take partnership accounts generally would 
be barred. JBC. J,, the plaintiff's father, and the de- 
fendant E, were partners in the firm of Homiusji 
and Rustonrji which carried on business in China. 
In the year 1862 the firm of N. K Sf Co, was largely 
indebted to the firm of Hormusp and Rustomjh 
At the end of that year the latter firm ceased to do 

6 z 
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PAKTHBBSHIP— 

3 SUITS BESPECTING PAETNEESHIPS 

— continued . 

Suit by representative of a deceased 

orthe^artne^ 118 " 6 ° f a speC1 ^ asset 
rLbt te a ^ shl ? reoo ^ved after the 

' fi a ? fOTmal dl3sol ^on of the partner. 

ner/aS the® &m part : 

of , th ? de f 1 l “S 3 of that flrm'with the firm of Homusu 

' Mareh U 18°70 ;|1 th and + y a decretaI order dated 19th 
IkJ fh ™ W \ S refened t0 the Commis- 

17th December 1872 T!? f T 0n the 

tate. On 22nd Pebrf^y- W3 1h?°^T 
assigned to the second defendant TV for Bso 000 the 

of E 2000 f) T th« P ^ lamfafl alleged that of the said sum 
oi ±£20,000 _tlie second defendant W, paid to the fW 

Soloo , E1 °’ 000 111 I878 > “ d for thl S 

or b A® g ust tstr ffZSTW! 8 " 1 Jlll y 

admmmti atiou to M^fetliZi?^ J°°andbroim]iTthu3 

% s 

ESoCyfblfby tTetCndan? T^aTtH 

SrSwS 

sfsss 

{which^e dLed“ sucW^r w by S 
No 461 oflSfi^w hS had camed on the suit 
plaintiff's father ^ or fronT the oT fT T 

^-at’&sSaETT 6 -' 2 

him m the said suit He dsTch^mT^fiT^ by 

t^ifhS^^ 

Baa* * a »^ teyaag 

the suit. Ar4rheannAb? d rT Z“ lssecl &om 

the other moiety of the efnmderSfoTi? ^ ° £ 
ment of Fehruarv nsid eration for the assign- 
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PART3NER SHIP— continued, 

3. SUITS RESPECTING PARTNERSHIPS 

* — continued \ 

Suit by representative of a deceased 

of thefrwfT 8 T re of a s P e eiflc asset 
rie-bt tnershl ? reo °vered after the 

is^barred-^oni^Kwed^ >ar * rlerSEl ^ > 8 eeoll:a 'i : 
iTcow/aWfshie'of 4 t? he P ' ainti ? Was cntitkd t0 

■ ec ™ * sIia1 ^ of these sums from the defend* 
w ^ .^ducting all sums expended by the defend, 
ant m the prosecution of the suit No 461 of 1869 - 
no allowance, however, bem°- made t„ iT.™ UJ ’ 
aeration for conducting th e %Tt SM \T T Tl 
tHe defendant might feductX amoulA 
whmh might be found due to him on taking the pa £ 

3SS , a s ? pa ™te sniffer Ch 

<^connt uould be barred by limitation, MEBWATm 
Hobmxjsji v. Rrsxoarji Btjbjobji mEBWA ^ 

[I. I», R, # e Bom., 028 

4. DISSOLUTION OF PARTNERSHIP, 

I Ground for dissolution ~~ 

Adultery of partner with wife of co-partner — 
Adulteiy of one partner with the wife ol his co-imrt. 
ner is a sufficient ground lor dissolution of the mrf * 
nerslup. Abbott .. Cbph* . 5 3 ^ ^09 

31. 


30 


— Heath °f partner.-JD^ of 

psiTCoSiSli; RiLItS” 

business, and an instrument was executed Xwbv 

££&& w| 

that the representatives nf 4 , * “ u 01 anc * 

. to sac . 1 1 A~x; s *"rs 

the money advanced and of the profits eld mlrf 

intention. Pees Mahomed ®. Nekjan Bibbs 

[25 W. B., 49 
32. 


i g*, 6 * 85 *! „S 

Suit for 7 n ^oX—XZffecTtfll into / r . m — 
tion 253 of the Contact Act k l?U US i 6 ° f 80< ” 

sSSSSrj^SHSS 

distribution, not as anaZit ? aC001 . ll,t and fo1 ’ 

no’ht V • partner, but as assignee of the 

77” u ‘ 

JiraoTim ^ Lontiact Act eommontod on. 


Section 265 <F3m ContZ P A , U<irSlap pro P e ^- 

[I. L. IQ Calo., 000 
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PARTNERSHIP ^■continued. 

4 DISSOLUTION OF PARTNERSHIP — con- 
tinued 

39 , Bight of co-partners to 

dissolve — Renunciation of right. — A contract be- 
tween a pai tiler and Ins co-paitners for remuneration 
to the former for the management of the paitneiship 
business by a commission on the sale, dux mg Ins 
lifetime, does not, m the absence of any expiess 
agi cement to that effect, imply a i enunciation of 
the light of the co- partners to dissolve the partner- 
ship if they find that rt cannot be earned on except 
at a loss » nor does it imply an obligation to pay the 
managing paitner compensation in case the paitner- 
ship is dissolved for that leason. Rhodes v For wood, 
L R , 1 Ap., Ca , 256, referred to and approved 
COWASLEE NaHABKOY V LaLBHOY VtTLLUBHOY 

[I. I», R., X Bom., 468 : 26 W. R., 7$ 
It. R., 3 X. A., 200 

34, — - — Notice of dissolution. — Liabi- 

lity of members for 'payment to partner retainer 
without notice . — Partners must, on dissolution of 
partnei ship, give full and fair notice to their custom- 
ers of such dissolution, oi othei wise be liable to them 
for all payments made by them to one partnei in the 
belief that ho represented the firm. She wham v 
Rohomutoollah * . . W. R., 1864, 94 

35 , . Contract Act 

(IX of 1872), s. 264 , — Section 2G4 of the Contract 
Act is not intended to bo an exhaustive exposition on 
the question of notice of a dissolution of paitncrship 
The mode of notification of dissolution required m 
the case of old customeis, who are known to the firm 
as having dealt with it, is an expiess or specific notice 
by circular or otherwise. But m the case of the 
geneial public the most effectual public notice which 
can reasonably be given is leqmsite. Roop Chund 
Bandit v. Madhub Chunder Rose , I, L R , 8 Cale , 
681, note, ovenuled. Chunhee Cheek Dim v. 
Enrons b Cowasjee Bijnbe 

[I. L. R., 8 Calc,, 673 ; IX C, R. R„ 225 

30, Fffect of dis- 

solution as against party without notice — Held 
that dissolution between the members of a camel’s 
firm, or exclusion of one of the membeis thereof by 
others in virtue of a partnei ship agreement would 
not operate against a third paity (a consignoi) who 
had no knowledge of it, and who in his dealing with 
the firm, m the absence of any notification of change, 
supposed that the partnership continued unaltered as 
to its members ; and that such dissolution or exclu- 
sion would not exempt the retired membei of the 
firm from liability to the consignors claim, unless it 
be shown that the latter was avvaie of the fact of 
the former having ceased to be a membei thereof 
Gunga Ram o Gunga Djihe , 1 Agra, 198 

37 . Contract Act , 

s. 264. — Sleeping partners A., JB , and C. traded 
together m partnership as R., C„ Sf Co , A being a 
sleeping partner. After the partnership was dis- 
solved, R and C continued to tiade together undei 
the same name and incurred debts to the plaintiffs, 
who sued to recover the amounts from A., B., and C 

IV 
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PARTNERSHIP — continued. 

4. DISSOLUTION OP PARTNERSHIP — con- 
tinued. 

Notice of dissolution— continued. 

The plaintiffs had not dealt with the old partnership 
nor ieceivecl notice of its dissolution, and it was not 
alleged that they knew of A > s previous connection 
with it. Feld that the suits chd not lie against A . 
Ramasami v. Ka 2J& Bibi 

[I. !». R.j 9 Mad., 492 

5. PROCEDURE. 

38 , Suit to close partnership 

transactions.— Issues.— Civil RroeedureCode, 1877, 
sch IV, forms 132, 133 — Accounts, Decree for . — In 
a suit for an account of partnership transactions, the 
Subordinate Judge, m whose Court the suit was in- 
stituted, framed certain issues with the object of as- 
ccitammg*who managed the busmess, with whom the 
partnership pioperty was; whether the defendants 
ought to account, what was the capital, and what 
the expenditure and profits of the firm, and after* 
taking evidence on these points, dismissed the suit. 
Held that the Subordinate Judge should have 
followed the course pointed out m forms 132 $nd 
133 of schedule IV of the Civil Procedure Code, 
and at the fiist hearing should have determined 
whether there had 'been a paitneiship, what were its 
conditions , was it dissolved, or ought it to be dis- 
solved ; and who were the parties interested, a«& in 
what shares and upon detei mining these questions, 
should have dnected accounts to he taken, and after 
the accounts had been taken, should have made a 
final deciee Ram Chunleb Shaha v Maniok 
Chunleb Banieya . I. L. R., 7 Calc., 428 

[9 C. Xi. R., 157 

PARTNERSHIP PROPERTY. 

X. Theft. — Fraudulent removal of. 

— Fenal Code, ss 378, 405, and 424 — Criminal mis- 
appropriation and "breach of [trust — K , the servant 
ot A and others, partnei s, was coming out of the 
Small Cause Court with some hooks belonging to 
the partnei ship shop, when A. took themfiom him 
and kept them, saying they weie his, and refused to 
give them up. The Magistrate found A . guilty of 
theft undei section 37 8 Held, the conviction could 
not be sustained * the possession of K was the posses- 
sion of A and the partners, and A could not there- 
fore he convicted of theft Qtteeh v Allah Bttksh 
[6 B. It. R., Ap., 133 : 13 B. It. R w 310, note 

3. C Keameddin v. Allah Brass 

[15 W. R., Cr., 51 

2. Criminal misappropriation. 

— Misappropriation of partnei ship property, — Renal 
Code, s 405 —A partner who dishonestly misappro- 
priates or converts to his own use any of the partner- 
ship property with which he is entrusted, or which 
he has dominion over, is guilty of an offence under* 
section 405 of the Penal Code. Queen v OEHOjY 
Coomab Shaw 1st the mattee oe the petition 
or Nagenhea Lal Chattbejbb 

[13 B. U R„ F. B, ? 307 : 21 W. R„ 5$ 

6 z 8 
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PAKTNEBSHIP PROPERTY — continued . 

3. Criminal ’breach of trust.— 

Removal of partnership property, — Penal Code, $, 
424 , — Also a partner who fraudulently removes part- 
nership property is guilty of an offence under sec- 
tion 4)24, Penal Code. Queen v. Goer Benode 
Butt 

[13 B. L. R., 308, note : 21 W. R., Cr„ 10 

PARTNERSHIP PROPERTY, INTER- 
EST IN— 

See Court Pee£ Act, sch. 1, ol 12 

[I. Iif R.,1 Calc., 168 

PARTY WALL, LIABILITY OP AD- 
JOINING OWNER FOR COSTS OF— 

See Buildings erected by adjoining 
Owners . I. L. R., 9 Bom., 183 

c 

PASSENGER BY RAIL. * 

See Railway Act, 1879, ss. 17, 31. 

[I. L. R„ 12 Calc., 192 

n See Railway Company. 

[I. L. R., 1 Bom., 25 

PASTURAGE, RIGHT TO- 

■ Grazing. — Bombay Act I of 1865 , 

s. 32 — ■** Village cattle .” — Plaintiff erected a hut on 
public ground m a village in the district of Thana, 
anddived there annually for a few months while his 
cattle grazed on the public grazing ground m that 
village. He was not the owner or lessee of any land 
m the village. On being prevented by the Collccioi 
of Thana from thus grazing his cattle, plaintiff 
brought a suit against that officer for a declaration 
of his right to graze his cattle within the limits, not 
only of that village, but of any other village m the 
district of Thana. Reid that plaintiff was not entitled 
to any such right. The phrase e< village cattle” in 
section 32 of Bombay Act I of 1865 does not include 
the cattle of any roving grazier who may choose to 
squat for a few months on the public ground of a vil- 
lage. That Act does not vest the right of sanctioning 
such a diversion of the village grazing ground in the 
villagers themselves, but in the Revenue Commission- 
er, whose consent must be obtained Collector op 
Thana v. Bal Patel . I. L. R„ 2 Bom., 110 

PATENT. 

Infringement of— 

See Limitation Aot, 1877, art 40 (1871, 
AET. 11) . . L L. R., 3 Calc., 17 

■ — Suit for account of profits of— 

See Limitation Act, 1877, art. 40 (1871, 
ART. 11) . . I. L. R., 3 Calc., 17 

1. Suit for infringement of pa- 

tent. — Act XV of 1853, s. 25 , — Substantial differ - 
ence m machinery — Injunction — Damages and ac* 
count of profits. —The fact that a machine has been 
several times improved since the original patent was 
obtained is no aigamcnt against its being a useful 


PATENT,— Suit for infringement of patent 

— continued. 

invention within section 25, Act XV of 1859, Can * r 
nington v Nuttal , L R , 5 II. Z M 205 , followed as to 
the test of “ novelty” m an invention, In deciding 
whether a machine, patented as an entire invention, 
is an imitation and piracy of another machine pre- 
viously patented as an entire invention, the question 
is, Is the latter patented machine substantially the 
same as the earlier one ? The fact of considerable 
differences existing in the several parts of the two 
machines will not prevent the*’ later machine from be- 
ing as a whole a copy of the earlier one , even where 
an exclusive privilege might have been acquired had 
the alterations in the latei machine been claimed as 
improvements on the earlier one Clark v. Adie , 2 
App Cas,, 315 , followed. Where a patent has been 
obtained for a machine which the patentee subse- 
quently somewhat improves, a subsequent specifica- 
tion claiming the improved machine as a novel com- 
bination is bad, though the improvement might bo 
claimed and protected as such. Where a new ar- 
rangement of the parts of a machine is claimed m 
an improvement, the arrangement must be clearly 
described in the specification. The mere substitution 
of one mechanical equivalent for another already in 
use will not protect it. Where a ease of infringement 
of a patent has been made out, an injunction will fol- 
low as a matter of course A plaintiff cannot pray 
for an account of profits and for damages. He must 
elect between the two remedies. If the plaintiff 
elects to take an account of the profits, such accounts 
will only be carried back to the period of one year 
before the filing of the plaint, m accordance with Act 
IX of 1871 , article 11. Kxnmond c. Jackson, K i n* , 
mond u. Laweie „ „ , 1C»L. R,» 80 

2 . Act xr of mm, 

s. 23 — Measure of damages,*— Bo id c nee of parti* 
culars. — Reid by the Court, in a suit under Act 
XV of 1859 for the infringement of a patent-, where 
the plaintiff had been in the habit of licensing the 
use of Ins invention, that the loss of the amount 
paid for such license was the measure oi damages. 
Per Spankie, J . — The meaning of the words ** pub- 
licly oi actually used” in section 23 of Act XV of 
1859 discussed. Reid per Spankie, r/.— Thai, where 
the defendant dul not allege in lus written statement 
that the invention was publicly used at certain places 
piior to the date of the petition for leave to file the 
specification, but was allowed to give evidence that 
the invention was so used at such places, the plaintiff 
was not bound before trial to have called upon the 
defendant to supply the particulars as to such places, 
and such evidence was not admissible, Sheen v. 
Johnson . . „ .I.L.R4 AH., 8 88 

3. — * Particulars of in* 

fnngemenis , Sufficiency of. —'Practice.—' Act XV of 
1859 , s, 34.— In a suit for the infringement of certain 
inventions the plaintiff did not, as required by section 
34 of Act XV of 1859, deliver with \m plaint parti- 
culars of the broaches complained ol m the suit In 
Ins plaint, after desmhmg Ins inventions, he alleged 
generally that the defendant had made and tzsid 
them at a certain place without his license. MM 
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PATENT,— Suit for infringement of patent 

— continued* 

that, as required by section 34 of Act XV of 1859, 
the plaintiff should have delivered with his plamt 
particulais of the breaches complained of, that the 
general allegation as to infringement contained in 
the plaint did not amount to such particulars, and 
that under these circumstances the plaintiff came 
into Court with a case which could not be tued 
Petman v Bull . . I. L. R., 5 AIL, 371 

In the same case, off appeal to the Privy Council, — 
Meld, the sole object of Act XV of 1859, section 34, 
corresponding with section 41 of the English Patent 
Law Amendment Act, 1852, is to give the defend- 
ant fair notice of the case which he has to meet, 
and it is quite immaterial whether the lequisite in- 
formation be given m the plaint itself or in a se- 
parate paper. Particulars of breaches must be dis- 
tinguished from particulars of objections for want of 
novelty. In the latter case the particular instances 
may not be witlim the knowledge of the patentee 
and must bo specified m the formei the defendant 
must know whether and m what respect he has been 
guilty of infringement* Where three patents of the 
plaintiff all related to one article, — a kiln for burning 
bricks, — and the second and third m date were for 
improvements upon the invention specified in the 
fiist, and the plaintiff alleged a particular kiln con- 
structed and used by the defendant, and in his plaint 
not only referred to his patents, but indicated in 
the case of each of them the infringements of which 
he complained, — Meld , reveismg the decision of the 
High Court, that this was a sufficient compliance with 
the Act. Talbot v. La lloche , 15 C. 310 , and 

Needham v. Oxley, 1 M. Sf M., 243 , approved 
Lkdgabd v . Buiiii * . Xi. R., 13 1. A., 134 

[I. L. R., 9 AH., 191 

PATENT ACT, 1859. 

See Limitation Act, 1877, abt 40 (1871, 
ABT. 11) . . 1. Xi. R., 3 Calc., 17 

PATIL OP VILLAGE, SHIT EOR DE- 
CLARATION OP RIGHT TO OPPI- 

CIATE AS— 

See Pensions Act, 1871. 

[I. L, R., 1 Bom., 531 

PATNI TENURE. 

See Cases undeb Sale toe Aeeeaes op 
Rent. 

X Hereditary interest.— Con- 

struction* — The words “patni tenuie” pnmd facie 
convey an hereditary and transferable interest m 
land. Tabini Ciiaban Ganguli v. Watson 

[3 B. L, R„ A. C„ 437 : 12 W. R., 413 

2. Division or transfer of patni 

talook. — A patm talook cannot be divided except 
by an act of the zemindar, or by an act lecogmsed 
by him. A patnidar may generally transfei lus 
tenuie without the consent of lus zemindar , 4 but he 
can only do so m sohdo , and the tiansfer of a portion 
in no way affects the existence of the patm in its 


PATNI TENURE.— Division or transfer 

of patni talook ~ continued * 

entirety or the rights of the zemindar Judoo Nath 
Shahana v. Jadub Chtjen Thakooe 

[11 W. R., 294 

3. Suit by grantor of patni 

pottak as ljaradar of share m zemmdari — 
Suit to set aside patm — One of several giantors of 
a patni pottah canffot get rid of the patm as to a 
share in the patm by a suit, as ljaradar of that share, 
for rent against the ryots. The patm must be up- 
held until set aside by a legular suit. Raj Chun- 
dee Rot Ceowdhey v * Unnqda Pebshad Moo- 
eebjee 17 W. R., 221 

4. Separate payments of rent 

and separate registration by patnidar. — 
Cancellation of lease —The fact of a patnidar hav- 
ing made separate payments of rent, of having re- 
gistered his name with each of the sharers, and of 
being prepared to enter into a fresh engagement with 
one of them, does not amount to a cancellation of 
the original lease and substitution of a new lease. 
Sham Chand Mitteb v. Juggut Chundeb SibcaiT 

[22 W. a, 50 

Mohadeb Mundul r. Cowell 

[15 W. R., 445 

5. Suit by zemindar to set aside 

patni lease. — Ejfect as between patnidar and 
under-tenants of setting it aside with mesne profits. 
— Where a landlord (patnidar) and his tenant were 
defendants m a suit by the zemindar for setting 
aside the patni, and both were by the decree made 
liable for the mesne profits which the tenant even- 
tually paid out of his own pocket, — Meld that the 
effect was to cancel all relation of landlord and 
tenant between them, and to give the tenant a right 
to receive back wbat he had paid. Rakkal "Monee 
Dosses v. Bbojendbo GopalRoy . 23 W. R., 303 

8. Refusal of patnidar to give 

security. — Inability to collect rents owing to 
zemindar m consequence withholding amaldastak . 
— If, by reason of tlie patnidar not giving secuuty 
the zemindar withholds his amaldastak, and also 
abstains from availing himself of the power which 
the law gives him of collecting the rents himself, it 
would be inequitable to allow him to leeover from 
the patnidar the rent which the withholding of the 
amaldastak has pi evented his collecting Bidhoo- 
MOOEHI DeBI V. JXlLMONEY SlNG DEO 

[1 C. L. R„ 464 

PATNIDAR, RIGHT OP— 

See Abatement oe Rent. 

[B. L. R„ Sup. Vol, 70 
1 W. R , 299 
2 W. R., Act X, 30, 47 

PAUPER-SUIT. 

Col. 

1 Suits 4337 

2. Appeals . . . * « . . 4344 
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PAUPER-StTIT — continued. 

See Ajpeai, to Peivy Cotocie— Psaotiop 

[7 w A r D pTsTlw^ 10 AI “ rEAL - 
L/ w. k „ P. c, 29: 4 Moore’s I. A, 114 

8 W. B, ? 4 

See COMPEOHISB-CoOTTBrOTION, En- 
0F > AWD wmwa 

17 A ^ M Deads oe Compromise. 

[ W. R, p. O., 29 : 4 l^oore’s I. A., 114 

& o^T)?nl E n 7 AMEEAI£0lr 0B Ame ™ment 
or Dbobee . . 2 C. L. R., 461 

See Limitation Act, 1877, s. 4 (1871, g 4,). 

CL L. R., 2 Calc’, 389 
L L. R., 1 All,, 230 
L L. R„ 2 All., 241 
™ ^ L] L. R., 2 Mad., 230 
W. R., P. B., 53 ; Marsh., 174 
L L. R., 5 Calc, 807 

[X. L. K., 7 Bom., 873 

r 8e i Kbvibw—Obders Subject to Re. 

VIBW * - rK 5 B., Ap, 29 

note 

I. Ii. B, 3 4 Bom,, 414 
1. SUITS. 

1. * — Continuation in form A non 

pens of suit commenced xn ordinary form"" 

'-Ctkl Procedure Code , 155,9, ^ 597 v/o Tin* 
power of the Court to allow a suit to belnrtftutod » 

s^^asiSJSKS-* 

^ ^ t* B., 2 Calc., 130 

“TO: Bim Sakharam 

_ IB B., 8 Bom., 615 

-Although Chapter XXVI o/tfe Civil IWtore 
Code only provides for suits to be brought 1 v ! 

Q _ [eC.L.R.,120 

friend a payer b ^ a~Necct 

Z/: rm 44«mhff„ert telrwho ls b K I 

S G ° MOTM01 « B Dossee » Peosonomoye 1 
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! PAUPER-SUIT-ro^Vmpd!. 

1. SUITS — continued. 

S, Representative of pauper.— 

f0 77// oa *«'■/ -There IB no necessity for „» 
liicpniy whether an alleged representative of an ml- 

'• ‘\ 1 ' ll 'T l ‘ r or "(»t. The Court,, if 
satislieil that ho is the legal ropiosonlutiw, ought to 

» Rm owl'i/ll Cilll ’ y 011 t,H ’ “ H,< " I{ IIA()3UfT I>OS)rt 
*' ISlJLORAM 1)033 . . . 3 W. R., Mis., 20 

Z / pauper .administrator, — 

b - ^+ i'7 C ? de > 3M3 ’ • ^-Thc admimstm- 

toi oi tile estate ot a deceased person may imply to 

tw xvvT^ I’ Vi‘ per Jf ! uuler thu provision, of Chap- 

In Bir r ° C ° d ° ° f Cml P »»'‘'<l»re, 1882. 
IneeBim . . . I. Ii. R., 7 Mad., 390 

r fl. - Presentation of netition tn 

lsV? Mr m \ Pa ^ 6V ?-Z Cll ' U ^nhtre 
\m <*?»£* *' :!01 «f Art 

toan ^ 85 ' )jl ' n Tnnng the petition for permission 
to am informd pauperti tola* presented by the neti* 
Pf son > ’? imperative, and must be held (,» 
Ey t eAf ( l,'!\ 1 i 11 '' ,V ‘ ,m '/v ° f 8wUtm 17 ,,f «'« same Act. 

Lx PAii'in Disva in Gcieu SuMiitiAirtR 

[4 Bom., A, O., 01 
8. Authorised agent 

hv^“d!Z ( ' dH >7 •W.-A valeel may 

8eet,o,, d & #‘ 0 I ISO< lT ut i Wlt ' hin UHMWMtlHf <>f 
scttiou din (it the Code of Civil Proeednre Ki. 

SHOKEB Moiiun Bosh v. Goue Monbb Oosshk 

[16 W. It., 108 

Di'esentn tion of Die in t -- 

mitation.—bmt when to be considered as commenced. 
-tabulating the period of linutation \n Tcmc 
whtro it is sought to extend the time by reason of a 

Sd ^ i,TT ff bmi 

to rt e n , t! F m ' pose wbwi «‘‘‘ l»>'«nt 1 » piesented 

aue sZta^I 1 "<f UHWly il F <>f Ha allow. 

ICO. bLBlARAM Uoweb *, Gojuuoknatii Dirre 

„ [Marsh., 174 

Golfoknatit Det*!’ ®. Sebtabam Oowbk 

[W. R., S'. B., 53 : 1 Ind. Jur., O. S„ 83 

VrwAv .„ T . 1 Hay, 378 

viNAYAk K. Dhavie v. Buau B. 8am vat 

[4 Born., A. C., 30 


10 . 


friend a pauper. ~ The rule of 'Vntfl£n '~' 2V " ®/ t 

SMISB 

aions of the Civil Procedure rSf v ’ U pr0VI ' 
BAYYA e. ACHEMMA , ° 

* .LB. R,, 3 Mad., 3 


, 2&“». * 

cation tor ponnission to sue in formd paumrie k 
registered, and IJL/^Z' tC 
S m mp th ° 8mt ’> U0t 111 cons ^uonce of proof of Use 

dimn- b S s cSn Vr* bHt ,a confKi( l u <‘iH*e of his ahau- 
b Jus claim to sue as a pauper and pavnur for t 

cation an<1 noi «“■ ^ the ap 1 

. X. L, R„ 1 All, 230 

- , /»w«« o>Z^T7vo p T; 

™ Act, l S3. ’ft 

Presentation of yUunt w wrong Court. -LtiTutwn 


11 

perusm 



{ 4339 ) DIGEST 

r> 

PAUPEE-STTIT— continued. 

1. SUITS — continued , 

' Presentation of plaint — continued 

of suit . —The plaintiff applied by petition, on 20th 
February 1873, to the Subordinate Judge of Meeiut 
for leave to sue in formd pauperis . The petition 
contained a statement of the claim and such parti- 
cular as are lequired m a plaint, and a prayer that, 
as pait of the immoveable propeity claimed was situ- 
ated in the Punjab, the Subordinate Judge would seek 
the necessary sanction "to give him jurisdiction *The 
Suboiduiate Judge, considering that the suit should 
be instituted m the Delhi district, rejected the appli- 
cation. On 3rd March the plaintiff piesented the 
petition to the Deputy Commissioner of Delhi, and 
was admitted by that officer to sue as a pauper. The 
Deputy Commissioner having applied for sanction to 
try the suit, the High Court, North-Western Pro- 
vinces, and the Chief Court of the Punjab, considered 
it advisable that the suit should be tried at Meerut , 
and on 10th Juno 1873 the Deputy Commissioner 
returned the petition for presentation in the propei 
Court m the North-Western Piovmces. On 19th 
July the plaintiff presented it to the Subordinate 
Judge of Meerut, who received and legistered it as 
a plaint. On 10th November the defendants filed 
written statements, wherein they urged that the 
plaintiff ought not to be allowed to sue m formd 
pauperis until he had pioved his pauperism m the 
Subordinate Judge's Court. Upon this the Sub- 
ordinate Judge thxow out the suit, holding that 
he had no jurisdiction to admit it. Reid that the 
Subordinate Judge, if lie regarded as ineffectual the 
order of the Deputy Commissioner admitting plaintiff 
to su« as a pauper, should himself have onteied into 
ail inquiry into the plaintiff's pauperism, and not 
have thrown out the suit. Reid, also, that the pro- 
visions of section 340 of Act VIII of 1859 were not 
applicable to the order of the Subordinate Judge 
refusing to allow the plaintiff to sue as a pauper, as 
ho pronounced no opinion on the point, Reid, also, 
with reference to the question of limitation, that the 
time during which the suit was pending in the Delhi 
Court should be deducted in computing the period 
of limitation. JSemble , — That the order admitting the 
,plamtiff to sue as a pauper, which was made by the 
Delhi Court, became ineffectual when the plaint was 
returned by that Court ,* and that it became the duty 
of the Meerut Court, when the petition was again 
presented to it, to pass oiders de novo on the subject 
Skinneb alias Mieza v. Obde . 6 IN. W., 225 

12. Inquiry into pauperism.— 

Civil Procedure Code, 1859 , ss 305 , 306. — Inquny 
under sections 305 and 30G of the Civil Proceduie 
Code should be made by the Judge himself, and 
not by the sherista of the Court. In the mattkb 
or Eknath bin Madoba . I Bom , 102 

13. Civil Procedure 

Code , 1859, s 306 . — When a pauper petition comes 
on for hearing, under section 300 of the Code of 
Civil Procedure, the Judge has no power to inquire 
into any other circumstances than the pauperism of 
the petitioner. Dibsangji Jitsangji v. Battle - 
sangji Jasvatsangji . . 5 Bom,, A, Ch, 59 
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PAUPEE-SDIT-co^W 

1. SUITS— continued. 

Inquiry into pauperism— continued 

14. — — Civil Procedure 

Code , 1859, s$ 305, 306. — Procedure —Where a dav 
was fixed, under Act VIII of 1859, section 305, for 
receiving evidence of the pauperism of the plaintiff, 
the Court refused, undei section 306, toenteitam any 
objection of the defendant other than on the single 
question of the paupensm of the plaintiff. Shipo- 
nessa Bibee «. Kaminee Bibee 

[2 Ind, Jur. 9 NT. S., 121 


15. - — Civil Procedure 

Code , 1859, ss. 304 , 306 — Procedure — Where a peti- 
tion in a suit in formd pauperis had been admitted, the 
usual order made under section 305, Act VIII of 
1859, and the case came on for hearing under section 
306, it was proposed for the defendant to show by 
examination of the plaintiff that, on the facts stated 
in the petition, she had no cause of action, and it 
was objected that no question except the pauperism 
of the plaintiff could bo gone into under section 306. 
The Court allowed the plaintiff to be examined to 
show that on her own evidence sho had no cause 
of action, but refused to allow other witnesses to be 
called upon From the plaintiff's evidence the de- 
fendant failed to show that theie was no cause of 
action. Tabamoney Dabee v. Htjeeo Mohijn 
C lIATTEEJEE . . 11B, Ii. B., Ap., 23 


But see In be Gttnga Dass Adhikabbe, where 
it was held that where, on the day fixed for hearing 
evidence on the question of pauperism, the defend- 
ant brings to the notice of the Couit any ground 
on which it would have been bound to refuse to 
admit the petition, it is m the discretion of the 
Court to admit or refuse to receive evidence of such 
ground 

[11 B. L. B., Ap., 23, note: 14 W. B., 281 


The Judge was held not to have been justified in 
finding on evidence other than that of the petitioner 
that the claim was barred by limitation. Paekash 
Ojha v . Dubbuth Ojtha . . 25 W. R„ 74 


16. — Application for 

leave to sue as a pauper. — Property admitted by the 
respondent to be the property of petitioners noty the 
“subject-matter of the suit,” although claimed in 
the petition. — Civil Procedure Code {Act XIV of 
1882), ss. 401, 408, 409 , 410. — The petitioners 
prayed to he allowed as paupers to sue the lespond- 
enfc for certain propeity specified in the schedule 
annexed to then petition At the hearing of the 
petition under sections 408 and 409 of the Civil 
Procedure Code (Act XIV of 1882) the respondent 
appealed and deposited m Court some of the articles 
claimed by the petitioners to which he admitted 
they were entitled The value of the articles depo- 
sited was R100 The petitioners acknowledged that 
the articles were their property, but declined to take 
possession of them. Reid that the petitioners were 
not paupers as defined by section 401 of the Civil 
Proceduie Code (Act XIV of 1882), being possessed 
of property worth B1Q0 other than the subject-mat- 
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PAUPER-SUIT-co^W. 

1. SUITS— continued. 

Inquiry into pauperism— continued. 

ter of the suit, and that they could not, therefore, he 
allowed to sue as paupers. The inquiry into pauper- 
ism under sections 4D8 and 409 takes place bcforo 
any suit is m existence, foi, until an application to 
sue as a pauper is gi anted, there is no plamt, and, 
consequently, no suit (see Section 410) Any pro- 
perty, therefoie, found at such inquiry not to he 
really in dispute cannot he legarded as part of the 
u subject-matter of the suit,” although it may he 
entered m the particulars of the application for leave 
to sue as a pauper. The ground tor excluding the 
“ subject-matter of the suit” under section 401 is 
because such property is presumably out of the peti- 
tioner's reach, and cannot he made use of by him to 
carry on his litigation. In the present case the 
articles deposited in Couit were freely at the disposal 
of the petitioners, and could not, therefcfre, be ex- 
cluded from consideration. Dwabkanath Nabayan 
v. Madhavbav Vishvanath 
r [I. x,. R„ 10 Bom., 207 

* 17 , — Ground for rejecting peti- 

tion . — Civil Procedure Code, 1882, s 407 — Rejection 
of application to sue as a pauper. — The terms of sec- 
tion 407 (e) of the Code must not he read as limiting 
the Court's discietion to merely ascertaining whether 
the “right to sue” aiose withm its jurisdiction, but 
have f a more extended moaning,— namely, that an 
applicant must make out that he has a good subsist- 
ing cause of action, capable of enforcement in Court, 
and calling for an answer, and not barred by the law 
of limitation or any other law. Also per Mahmood, 
*7.— The provisions of section 407 must he interpreted 
strictly, inasmuch as they operate m derogation of 
the right possessed by every litigant to seek the aid 
of the Courts of Justice , and an exercise of jurisdic- 
tion under that section, when such exercise of juris- 
diction is open to the objection of illegality or mate- 
rial irregularity, would loirn a proper subject of revi- 
sion by the High Court. Mar Prasad v. Jafar Ali, 

I. L E,7 All , 345 , and Ammal v. Nayudu, I, L . 

II, 4 Mad , 823, referred to. * Chattabpae Singh 

v. Raja Ram . . I. L. R., 7 AIL, 661 

18. Cml Procedure 

Code , 1877 , ss. 403 407.— Po ocednre . — The Code 
of Civil Procedure does not authorise the rejection of 
an application for leave to sue informd pauperis for 
want of merits when the applicant is found to he a 
pauper and his allegations disclose a right to sue. 
When an application for leave to sue informd pan - 
pei is is made, the Court should not go into evidence 
as to the merits of the claim* Ranganayaka Am- 
MAIi V. VeNBATACHELIAPATI NaYCTDIT 

[XL. R.,4Mad., 823 

19. — ■ Civil* Procedure 

Code, Act XVI of 1882 , *.407, cl (d). — Vakil— 
Agreement. — Subject-matter. — Two persons, being 
about to sue to redeem a certain jaglnr village which 
they had mortgaged, applied for permission to sue as 
paupers It appeared that they entered into an 
agreement with a vs3»l to pay him, as remuneration j 


PAUPER-SUIT— 

1. SUITS— 

Ground for rejecting petition- continued 

for his services as vakil m the case, a lump sum of 
Rl,5QO as soon as the case was decided. In default 
of payment the vakil was authorised to recover the 
money out of the revenues of the said village. Jlc Id 
that such an agreement was within the scope of 
clause ( d ) of section 407 of the Civil Procedure Code 
(XIV of 1882), and tlicir application to sue as pau- 
pers was rejected. Manohae IiAMCHANBitA n. 
Laeshman Mahadey . 1. 1*. R„ 9 Bom., 371 

20. — — — Obligation to trg 

and raise funds to sue.-— Civil Procedure Code , 1877, 
s 401 — A pci son who applies for pei mission to sue 
s p a pauper is not bound to try and laise funds 
by mortgaging his claims. Notwithstanding that he 
might do so, ho maybe a pauper under section 401 of 
the Civil Procedure Code. Vedanta Dkbj-kachaby- 
uxiTt v . Pebindevamma . I. L, 3 Mad., 249 

21. Revival of application .— dot 

VIII of 1859, s. 310 — Whom there has been no 
refusal of the application to sue as a pauper under 
section 310, Act V1H of 1859, the applicant may 
revive his application for leave to sue. Huoj StNUH 
v. Maha Konweb . . 3 Agra, Mia., 1 

22. Costs* — Pauper suit in the 

mofussil — Pauper appeal — Unsuccessful plaintiff. 
— Successful defendant — Cml Procedure Coda, 
1882, ss. 220, 412. — Section 412 and Chapter XXVI 
of the Code of Civil Procedure, of which section 418 
forms a part, do not deal with the costs of a miccesH- 
ful defendant in a pauper suit. The costs of a 
defendant in such a case are to bo dealt with under 
section 220 of the Code, and the Court of original or 
appellate jurisdiction has full power to give and ap- 
portion costs in any manner it thinks fit* Jbtua 
MULCHAND V. GtJXEAJ JaSBUP 

[I. I*. R., 8 Bom., 577 

23. - Guardian suing 

for minor.— Dismissal of suit — Where a guardian 
obtains permission to sue in formd pauperis on 
behalf of a minor, the rejection of the suit supplies 
no gioundifor throwing the costs of the suit on the 
guardian. Beuessueee JDossia v, Kisuoub Dohk 

[25 W. R*, 316 

24. Claim of Govern* 

ment for costs of suit. — Stamps tn pauper suit — 
Where Government, after attaching a pauper plaintiff's 
decree m order to recover the value of stamps, under 
section 309 of the Code of Civil Procedure, 1859, con- 
sents to the sale of the decree in execution of another 
decree against the pauper, and obtains an order by 
which it secures the chance of any surplus arising 
from such sale, it cannot afterwards, when the sale is 
found to yield no surplus, he heard to say, as against 
the purchaser, that the decree was sold subject to its 
claim for stamps. The amount of* stamps in a pau- 
per case cannot be claimed as a lien or charge upon 
the decree in favour of Government, but is recoverable 
in the same manner as the costs of suit $ Government 
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PAUFEB-SUIT — continued. 

1. SCYlS—contmued, 

- Costs — continued . 

being, as rogaids its claim m such a case, in no higher 
position than an ordinary judgment-creditor Pran- 
KEISTO liOY V . COLLECTOR OB MoOESnEDABAD 

[15 W. R., 205 

25. * • Civil Procedure 

Code, 1850, $ 809 . — Might of Government. — Court 

fees — The Crown has the first claim to the proceeds of 
a pauper suit to the extent of the amount of the 'Corn t 
fee that would have been payable at the institution 
of tlio suit, had the plaintiff not been a paupei, and 
section 309 of the Code of Civil Piocedure does not 
preclude the Crown or its repiesentative fiom urging 
its pierogative. Ganpat Pataya v Collector op 
Kanaka , . . I. L. R., 1 Bom^7 

Collector op Moeadabad v. Muhammad Daim 
Khan . . . I. Xu R., 2 AIL, 196 

26. ™ — - — * — - Civil Procedure 

Code , 1859, s. 309, and s. 270. — Attachment and sale 
in execution of decree. — Might to proceeds. — Might of 
Government. — Court fees . — N, was allowed to bring a 
suit as a pauper. His suit was dismissed, the decree 
directing that he should pay the costs of the defend- 

1 ant. On the defendant's application certain immove- 
able property belonging to IV. was attached m execu- 
tion of this decree, and was sold. Held that the 
Crown was entitled to be paid first, out of the 
proceeds of such sale, the amount of the Court fees 
iV. would have lmd to pay if he had not been allowed 
to sue as a pauper. Tlio principle of the ruling in 
Ganpat Pataya v. Collector of Kanara , I L 11,1 
Pom , 7, followed. Gulzari Lal v. Collector op 
Bareilly . . .LI*. B„ 1 All., 596 

27. — Ci ml Procedure 

Code , 1877, s. 412— Order for costs — Jurisdiction 
— A Subordinate Judge admitted a plaint m formd 
pauperis , but, holding that he had no jurisdiction to 
try the suit, returned tlio plamt to the plaintiff for 
its presentation m the proper Court, and ordered 
each party to pay his own costs. After the present- 
ation of the plamt m anothei Court, and before the 
termination of the suit, the Collector applied to the 
Subordinate Judge for execution of the order as to 
costs, by seeking to recover the amount of the stamp 
duty from the plaintiff. The Subordinate Judge 
refused to execute the order, on the ground that the 
pauper suit was still pending m another Couit. His 
order was affirmed by the District Judge on appeal. 
On second appeal to the High Court, — Held that, 
under section 412 of Act X of 1877, the Subordinate 
Judge had no jurisdiction to make the order for pay- 
ment of Court fees by the plaintiff. The High 
Court, accordingly, in the exorcise of its extraordi- 
nary jurisdiction, annulled the Subordinate Judge's 
order about costs, *nd all the subsequent proceedings 
consequent upon that order. Collector of Batna- 
OiRi v. Janardan Kamax . I. X. B,, 6 Bom., 590 

28. Bight of Government to re- 

cover stamp fees. — Limitation Act (XIV of 
1859), $ . 20.— Civil Procedure Code , 1 859, s. 309 . — A 


PAUPER-SUIT — continued , 

1. SUITS — con tinned. 

Bight of Government to recover stamp 

fees — continued, 

decree had been obtained by a party suing in formd 
pauperis against the appellant. The Government 
now sought to recover agamst the appellant the 
amount of stamps which would have been paid by 
the plaintiff if he fi^d not beeii permitted to sue as a 
pauper Held that the light of Government to 
recover the stamp fees m question, under section 309 
of Act VIII of 1859, was not affected by the law of 
limitation laid down m section 20 of Act XIV of 
1859 Shami Mohammed v Mohammed Ali 
Khan . 2B.L. R., Ap., 22 : 11 W. R., 67 

20 , Liability of pauper to pay- 

stamp duty.— Civil Procedure Code, 1859, ss 308, 
309 — Defective stamp duty . — Under sections 308 and 
"309 of Act VIII of 1859, a pauper cannot claim 
exemption from liability to pay any fuither stamp 
duty or penalty m respect of a document on which 
he lelies, and which, owing to a defect nr the stamp, 
is inadmissible as evidence in the suit. Golam 
Gueeooe v . Ekram Hossein Chowdhry 

[10 W. R„ 368 

2. APPEALS. 

30. — Application for leave to 

appeaL — Decision in suit in formd pauperis — Civil 
Procedure Code, 1859, ss. 367*371.— Inquiry* into 
pauperism . — An appeal lies from a decision m a suit 
lieai d in formd pauperis. A separate foimal appli- 
cation for inquiry into the paupeusm of the applicant 
need not precede an application foi leave to appeal in 
formd pauperis. Kamod Poory v S he o Poory 

[1 W. W., 167 : Ed. 1873, 246 

31. — Admission of ap - 

peal — Authorised agent to sign andpresent petition 
— The Court rejected a petition of appeal presented on 
behalf of a pauper by a vakil who was letamed under 
an ordinary retainer, but was not duly authorised to 
sign as attorney for the appellant. Bhugobutty 
Kooee v. Gunesh Dutt . 21 W. R., 308 

32. Civil Procedure 

Code, 1882, ss. 592 and 404. — Application by party , 
not by pleader, necessary, — An application for leave 
to appeal in formd pauperis, under section 592 of 
the Code of Civil Procedure, must be made by the 
party in person, subject to the exemption contained 
in section 404 of the Code of Civil Procedure, In 
re Narisi * . , I. L, R., 8 Mad., 504 

33 . Security for costs.— Civil 

Procedure Code, 1859, ss, 342, 370. — An Appellate 
Court has no power under section 370, Act VIII of 
1859, to annex to its order the condition that the 
party allowed to appeal should give security for 
costs. The provisions in section 342, which make it 
discretionary in the Appellate Court to demand 
security for costs, is not applicable to appeals m 
formd pauperis; and theretoie the order of the 
Judge m this case requiring security for costs from 
the petitioner after his appeal had been admitted. 
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PAUPER-SUIT— continued* 

2 . APPEAL S— continued. 

Security for costs— continued* 
and after tlie Judge on inquiry luid found tliat the 
appellant was a paupei, was set aside Nusseer- 
ooddeen Biswas v, Ujjul Biswas . 17 W. R., 68 

34. — Civil Procedure 

Code, 1877, s. 549 — A suitor mfoimd pauperis may 
be called oil to give security for costs undei section 
649 of the Civil Procedure Code, but very special 
grounds must be shown to suppoit such an applica- 
tion. Hus seer ooddeen Biswas v. Vjjul Bisivas, 17 
TV R , 68, dissented from. Seshayyangiar v. Jain- 
ulayadin . . . I, L. R., 3 Mad., 66 

See also Manecoi in Goolbai 

[I. L. R., 3 Bom., 241 

35* — * — 1 Ground of appeal. — Suit 

after rejection of claim to attached property* — A. 
sued to set aside the sale of propeity which if, had 
attached m execution of a decree agamst H. 3 s hus- 
band's brothei, plaintiff alleging that it belonged to 
✓her husband (though the lattei’s objections under 
section 24(1, Civil Piocedmo Code, had been reject- 
ed), and ashing foi a declaration of hei right and 
title. H, obtained a decree, and both M and the 
auction-purchaser appealed to the Judge m formd 
pauperis. Held that M. had good ground of appeal 
if he could piove that the pioperty belonged to the 
judgment-debtor. In the matter of Moshaollaii 
Kha21 14 W. R., 445 

30. — — Pauper respondent. — Re- 

spondent allowed to proceed as a pauper . — Power of 
High Court , — Where a respondent is allowed m tile 
lower Court to sue inform! paupei is, the High Court 
will not set aside that order on motion, on the ground 
that it has been improperly obtained. In THE 
MATTER or THE PETITION OE KhOBEJDONISSA 

[7 W. R., 486 

37, Piling objections, 

— Payment of stamp duty. — Court Pees Act, s, 16,— 
Civil Procedure Code, 1859, s. 348 . — A pauper re- 
spondent is not entitled to present objections at the 
tiial of an appeal without payment of stamp duty. 
Babaji Hari v, Rajabam Ballal 

[I. L. R., 1 Bom., 75 

38. — — * Oml Procedure 

Code , 1882, s. 561 —Objections by a respondent to a 
decree under section 561 of the Code of Civil Pio* 
eedure cannot he filed mformd pauperis, Babaji Ha- 
rt v Rajaram Ballal, I, L, R ,1 Bom , 75, followed, 
Nabayana v Krishna . I. L. R., 8 Mad., 214 

BbOJESHWAEI DaSI V, GUROO CHTJEN f)AS 

[I. X,. R., 11 Calc,, 735 
PAWNOR AND PAWNEE. 

See Contbaot Act, a, 178. 

[LL. R„ 3 Calc,, 264 

payment, evidence of- 

See Bond , I. L. R., 1 Bom., 45 
[8 W. R.,316 
* 3 W*R t9 Mi8.,23 


PAYMENT IN CONSIDERATION OF 
RELEASING PERSON FROM PRI- 
SON. 

See Contract Act, b 23 — Illegal Con- 
tracts Generally 

[9 B. L. R„ Ap*, 38 

PAYMENT INTO COURT. 

See Bengal Rent Act, LSG9, b. 31. 

[I. L, R., 4 Calc., 714 

See Decree— Construction op Decree 
— Payment into Court. 

[LX* R„ 8 Calc., 528 
I. L. R., 3 All., 775 

See Interest— Miscellaneous Cases— 
c Payment into Court, 

[3 B. L. R., Ap., 105 : 12 W. R„ 50 
2C.L. R„ 183 
16 W. R., 297, 304 

1, Payment of charge on estate 

under decree. — Authority to make deposit,— 
Whore a decree treats an estate as primarily liable to 
discharge a debt with mteiesl, the proprietor (or hm 
heir) 1ms a right to pay the money mio Court to 
protect himself from being made responsible to in- 
demnify the sureties , and if the money is deposited 
for the pm pose ol satisfying the decree, it is unneces- 
sary for the Omut to inquire whether it was deposit- 
ed under authority from the proprietor or his heir, 
Bissebsur Singh v* Him Ouanl Bose 

[12 W. R», 505 

2. — Voluntary payment -Arrest 

under writ of attachment —Objection by judgment,* 
debtor to money briny taken out,— Payment of money 
into Court by a judgmeut-debtm , to prevent arrest 
under a writ of attachment, is not a voluntary pay- 
ment; and on application by the decree-holder to 
take the money out, the judgment-debtor m hot limit- 
ed to those objections only which he raised to the 
right of the decree- holder at the time of paying the 
money m. Paresnatu Mooxceiljee v, Hina m ram 
Sen . 4 B. L. R„ Ap„ 25 : 13 W. R., 29 

3, Legal necesnfg,— 

Where a person, in order to save his indigo factory 
from salciu execution of a decree against a thud per- 
son, paid the amount of the decree into Court, — J/t Id 
that the payment was not a voluntuiy payment, hut one 
made under legal necessity, Kumjsan An r. Soor- 
UJBIIAN 7 W. R„ 408 

4. — * — Property umnmtm* 

bered with mortgage hen — Where a plaintiff suing 
to obtain property unincumbered by a previous mort- 
gage pays into Court the amount due under the hen 
of the defendant as mortgagee, and slates that ho iuui 
an objection to the sum being appHipmled to the pay- 
ment of that hen, he lias no cause ol' actum against 
the defendant. Toolbee Butt Mihsicr v. Brojomq- 
hun Trajcoor . , . 9W.E,, 328 


5, — - Money paid under 

wrong order of Court ,— Money paid over at tho 
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instance of a judgment-creditor or under a wrongful 
order of Court may be recovered by means of a suit 
m the Civil Court, Omanath Roy Crowd iiry v. 
Suroop Chunder Bose . 10 W. R., 485 

6. * Payment to stay 

sale m execution of decree. — Suit to recover — Cor- 
tam property which had been mortgaged to the 
plaintiff by a bond executed by J D on 25th Feb- 
ruary 1867 was sold to him m execution of a decree 
passed upon that bond on 3id September 1868 Be- 
fore such sale, but after the above mortgage, the 
property was attached by the first defendant, m exe- 
cution of a decree of 1865 (le, J. D’s equity of 
redemption was attached), and a part of the propeity 
was sold The sale was set aside for irregulanty,but 
the attachment remaining, the first defendant lcsumen 
proceedings m execution and got an order for sale, 
when the plaintiff released it from liability to such 
Sale by paying into Couit the money due, which ho 
now sought to recover. Held that the first defendant 
had a right to sell the lights and inteiosts of J J). 
in the property, and was therefore entitled to beep 
the money winch saved the sale, Gossain M unraj 
Poorer v. Been Dyal Lall . 20 W. R., 20 

t 7. * — - — — — Payment by auc- 

tion 'purchaser of mortgage- decree against hs pur- 
chase -Auction-purchasers with notice of a mort- 
gagee’s lien arc liable to pay off the mortgage, and 
to satisfy any decree which the mortgagee may 
obtain in regard to the pioperty in a suit pending at 
the time of the purchase Such decree cannot be 
satisfied by payment into Court, unless the mortgagee 
lias the means of immediately taking the money out 
of Court, or acquiesces hi such payment as payment 
to himself. Land Mortgage Bank « Ram 
Butt un Neogy . . . 21 W. R„ 270 

8, — — Payment to pro- 

tect property from sale . — J?. lent money to 8, upon a 
specially registered tumsook pledging immoveable 
property, and afterwards obtained a decree under 
Act XX of 1866, section 53, for principal and interest 
More than four years later, he brought a further 
Suit against S to recover the interest due undei the 
same bond. Meanwhile plaintiffs also lent money to S 
under a bond by which the same property was pledg- 
ed, and also recovered a decree m execution of which 
the property was sold P then proceeded to attach 
the same property m execution of his second decree, 
when plaintiffs objected undei Act VIII of 1859, sec- 
tion 246, hat ineffectually , and after that, to protect 
the property which they had purchased, they paid 
a sum of money into Court which was subsequently 
taken out by P. They no w sued to recover that money. 
Held that, under the circumstances, the payment 
of the money into Court was not a voluntary pay- 
ment, and the plaintiffs were entitled to recover it. 
Muthoora Mohun Roy Chowdhry v. Pearee 
Mohun Shaha . . . 23 W. R„ 344 

9. Payment into Government 

treasiXry. — purchase-money . — Civil Proeedui e 
Code , s, 80S.— Purchase in execution of decree. 

Rules of High Court of 1st June 1882,— Under 


( 43 iS ) 

PAYMENT INTO COURT. — Payment 
into Government treasury— continued 
the Rules of the High Court, dated 21st June 
1882, a payment into the Government treasury is 
equivalent to a payment into Court for the purposes 
of. section 308 of the Code of Civil Procedure, 1882. 
Srinivasa Biiatta v. Malayachan Mannadi 

[I. Ii. R., 7 Mad., 211 

PAYMENT INTO COURT BY MORT- 
GAGEE TO PREVENT SALE OE 
MORTGAGED PROPERTY. 

See Money had and received 

[8 B. L. R., 418 

PAYMENT OF DEBT BARRED BY 
LIMITATION. 

See Administrator General. 

* ^ [I. L. R., 1 Mad, 9 267 

PAYMENT OF INTEREST IN AD- 
VANCE. 

S&> Principal and Surety — Discharged 
o Surety . I. L. R., 4 Calc., 132 
[9 B. L. R., 261 
15 B. L. R., 331, 338, note 

PAYMENT OF WHOLE DEBT BY 
ONE DEBTOR. 

See Cases under Contribution, S?uit3 
for — Payment op joint Debt by one 
Debtor 

PAYMENT, SPECIFIED TIME FOR — 

See Limitation Act, IS77, art 66 (1871, 
ART. 65) . I. L. R., 5 Calc., 21 

See Cases under Limitation Act, 1877, 
art. 179— Order for Payment at 
specified Date. 

PAYMENT TO STAY SALE. 

See Cases under Contribution, Suits 
tor — Voluntary Payments 

See Cases under Sale rob Arrears of 
Rent — Deposit to stay Sale. 

See Cases under Sale for Arrears of 
Revenue — Deposit to stay Sale. 


PENAL CODE. 

s. 21. 

See Cases under Public Servant. 

ss. 23, 24. 

See Cheating . 22 W. R., Cr., 82 

— * ss. 24, 25. 

See Forgery . I. L. R., 8 AIL, 653 
[I.L. R., 10 Calc.. 584 
I. L. R„ 5 AH., 217, 221 
L L. R* 7 AIL, 403, 458 


DIGEST OF CASES. 
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PENAL CODE, s, 29. 

See Forgery , 2 B. B. R. 3 A. Cr., 12 


b. 30. 


See Forgery 


4 Bom., Cr., 28 
[2 Mad, 247 
11 W. R , Cr., 15 


s. 34, 


See Unlawful Assembly, 

[I, B. R„ 8 Calc,, 739 


s. 59. 


See Cases under Sentence— Transporta- 
tion. 


s. 62. 


See Forfeiture of Property. 

[8 W. R„ Cr,, 35 
12 W. ft., Cr,, 17 


s. 64. 


See Sentence— Imprisonment — Impri- 
sonment IN DEFAULT OF FINE. 

[6 Mad., Ap., 40 


8. 65. 


See Magistrate, Jurisdiction of 

Special Acts— Bengal Act III of 1863 
[10 W. E„ Cr., 30 
See Sentence — Imprisonment. 

[I. B. R., 1 All., 461 
See Sentence— Imprisonment — Impri- 
sonment in default of Fine 

[16 W. B., Cr,, 42 
6 Bom., Cr., 61 

8 67. 

See , Magistrate, Jurisdiction of 

Special Acts— Bengal Act III of 1863 
[10 W. R., Cr., 30 
See Sentence— Imprisonment— Impri- 
sonment IN DEFAULT OF FlNE. 

[X. L. B., 6 All., 61 

— s. 70. 

See Fine . 


5 Bom., Cr„ 63 


s. 71. 


See Sentence— Cumulatiye Sentences. 

[1 Bom., 87 
, I- L. B., 7 All., 414 
I. L. R., 11 Calc., 353 
I. L. B„ 12 Calc,, 495 
I. B. B„ 10 Bom., 254, 493 


• s. 72. 


See Sentence - General Cases. 

[7 W. R„ Cr,, 13 

— s. 73. 

See Sentence— Solitary Confinement, 

* [I. B. R„ 6 All,, 83 
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PENAB CODE, s, 74, 

See Sentence — Solitary Confinement. 

[3 B, B. R., A, Cr., 40 

s. 75. 

See Charge— Form of Charge— .General 
Cases . I. B, R„ 9 Mad., 284 
See Cases under Sentence — Sentence 

AFTER PREVIOUS CONVICTION. 


• s. 78. 


See Arrest — Civil Arrest 

[3W.R„Cr„ 53 

— s. 79. 

See Trespass— General Cases, 

[23 W. R„ Cr,, 40 


■ e. 81, 

?<? 8. 328 

s: 83. 


5 Bom., Cr,, 69 


1. 


See Stolen Property— Offences iucrA» 
ting to— . I, B. R„ 6 Mad., 373 


* Cap ac t tyf or do inq wrontp » 


Malice.— In construing suction 83 ol the Pmmi dwk 
tho capacity of doing that winch is wrong in not so 
much to be measured by years as by the strength of 
the offenders understanding and judgment. Tho 
circumstances ol a case may disclose such a degree 
of malice us to justify the application of the malim 
maltha supplel cetatem. Queen v. Aimona 

[1 *W. R,., Cr., 43 

2, 


. /v> *~~7 Capacity ofundmtandhig fa 

commit offence.— An objection that the accused is of 
such an age as not to have attained suMcumt main* 
uty ol understanding to judge of the natuio and 
consequences ol las conduct, is not one of a prelum- 
nary character, but rather a matter of defence to 
be considered with the other issues arising in tho 
case. Where the accused is over seven years of 
age and under twelve, the incapacity to commit an 
offence only arises where the child has not attained 
sufficient maturity, &c, , such nomattammenl would 
have apparently to be specially pleaded and proved, 
Iho consequences of his conduct” mentioned in 
section 83, Penal Code, are not the penal conse* 
quonces to the offender, but the natund cZl 
quences which How from a voluntary aid,. Queen 
v. Lukhim Agradannie , 22 W. R,, Cr^ 27 


b. 84. 


See Insanity . I, L, R., 10 Bom,, 612 


s. 94. 

See Offence committed under Threat 

[10W.E, Or,, 48 

— s. 95. 

See Theft , . 5 Bom,, Cr., $6 

See Hurt-Causing Hurt, 

net a met* t> j«#__ 
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PEN All CODE, s. 96. 

See Private Defence, Right of— 

[20 W. R., Cr., 30 

ss. 97, 99. 

See Casks under Private Defence, 
Right of— 

s. 104. 

See Private Defence, Bight of— 

[20 W. R., Cr., 30 

s. 105, cl. 4. 

See Unlawful Assembly. 

[12 W. R„ Cr., 43 

s. 107. 

See Abetment . 8 W. R., Cr., 

[2 W. R., Cr., 40 
24 W. R., Cr., 26 
12 W. R„ Cr„ 52 
21 W. R., Cr., 11 
4 B, lu R., A. Cr., 7 
See Abetment (Appendix). 

[I. L. R., 8 All., 18 

s. 108. 

See Abetment . I. L. R., 4 Calc., 366 
[21 W. R., Cr., 35 

■ s. 109. 

See Abetment . I. Ii. R„ 4 Calc., 10 
[1 Ind. Jur., O. S., 105 
9 B. B. R., Ap , 16 
8 W. R., Cr , 78 

7 W. R , Cr., 54 
See Kidnapping . 1. 1*. R., 8 Calc., 969 

* s. 114. 

See Abetment . 4 Mad., Ap., 37 

[7 W. R., Cr , 49 

8 Bom., Cr., 164 

10 Bom , 497 
See Theft . . 8 W* R., Cr., 59 

S, 118. 

See Kidnapping . I. L. R , 1 Mad., 173 
See Public Servant . 21 W. R,, Cr., 9 

See Police Magistrate. 

[1 B. B. R., O. Cr., 39 

s. 118. 

4 See Information of Commission of 
Offence . . 1 Agra, Cr., 37 

B. 120. 

See Palse Evidence— Fabricating False 
Evidence . 1 Ind. Jur., O S., 105 

s. 121. 

See Forfeiture of Property. 

[8 B. Xi. R., 83 
See Waging War against the Queen 

[7 R. Ii. R.» 03 


PENAL CODE, s 141. 

See Unlawful Assembly 

[9 W. R„ Cr., 19 
20 W. R., Cr., 78 
12 W. R., Cr., 75 
18 W. R., Cr., 2 
23 W. R„ Cr , 25 
13C.L R , 80 
4 Mad., Ap,, 65 
* 5 Mad., Ap , 0 

s. 143. 

See Sentence — Cumulative Sentences. 

[I. L. R., 12 Calc., 495 
See Unlawful Assembly. 

[I. L. R., 9 Calc., 639 
/ 7 N. 209 

s 147. 

* See Sentence— Cumulative Sentences. 

* [I. L. R., 0 Calc., 718 

I. L. R., 6 All., 121 
I. L. R., 7 All., 29, 757 
,1. L. R., 12 Calc., 495 

See Unlawful Assembly. 

[I. L. R., 3 Calc., 573 

s. 149. 

See Sentence— Cumulative Sentences. 

[I. L. R , 11 Calc., 353 
7 W. R., Cr., 60 
I L. R„ 0 All.? 121 
I.L. R., 7 All., 757 

See Cases under Unlawful Assembly, 

s. 151. 

See Unlawful Assembly. 

[I. I». R., 7 Bom., 42 

ss. 154, 155, 157. 

See Bioting . 7C.L. R., 289 


— s. 156. 

See Bioting . I. L. R., 10 Calc , 338 

— s. 100, 

See Sentence — Imprisonment — Impri- 
sonment IN DEFAULT OF FlNE. 

[I. L. R„ 1 Mad., 277 

— s. 161. 

See Charge— Form of Charge— Gene- 
ral Cases . 1 Ind. Jur., 17, S„ 43 

See Illegal Gratification. 

[I. L. R., 2 All., 253 
2 17. -W., 148 
3 W. R., Cr., 10 

See Public Servant 

[X. L. R., 4 Calc., 370 

— s. 162. 

See Illegal Gratification 

„ [3 W, R,, Cr., 19 
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PEISTAL CODE, s. 165. 

See ILLEGAL GrATIRICATION. 

[2 1ST. W , 9 148 

See Public Servant. 

[I. L. R., 1 AIL, 580 

1, ■ » . , 172 . — Absconding to avoid ser- 

vice of summons, — Bmdence, — In older to prove the 
commission of an offence under section 172 of the 
Penal Code, the prosecutor mus*fc show that a sum- 
mons, notice, or order has been issued, and that 
the accused knew, or had leason to believe, that j 
it had been issued. To abscond to avoid the service 
of process which has not issued is no offence under 
section 172 of the Penal Code. Absconding does 
not necessarily imply change of place, but may be 
effected by concealment. If a person having concealed 
himself before process issues, continues to do so after 
it has issued, he absconds. Srinivasa Ayyangar 
o. Queen . . . 1. 1* R., 4 Mad., 393 

2, — , Warrant of arrest . — Ab- 

sconding offender — A wan ant addressed to a police 
offieei to appichend an offender and hi mg him before 
Abe Magistrate is not a ‘‘summons, notice, or order 39 , 
within the meaning of section 172 of the Penal Code, 
and the offence of absconding by an oftendei against 
wliom a warrant has been so issued is not punishable 
under that section. Queen v. Womesii Ohunder 
Ghose . . . . . 5¥,R,, Cr., 71 

Queen ®. Amir Jan , . 7 Itf, W, 3 302 

Qihen v. Hossein Manjee . 9 W. R., Cr., 70 

3, Warrant addressed to 

Nazir, — Warrant of arrest in execution of decree . — 

A wan ant addressed to a Nazir by a Civil Court for 
the arrest of a defendant in execution of a decree 
is not a notice, summons, or order, within the mean- 
ing of section 172 of the Penal Code. Queen v 
Zahoor Ah Khan * . . 4 3ST. W., 97 

X, s. 173 , — Refusal to give receipt for 

summons . — A refusal to give a receipt foi a sum- 
mons is not an offence under soetion 173 of the 
Penal Code In re Bhoobuneswar Butt 

[I, D, R., 3 Calc., 621 :2C.L, R., 80 

Reg. v. Kalya bin Fakir . 5 Bom., Cr., 34 

2 . * — — — * Refusal to receive summons. 

— A refusal to receive a summons is not an offence 
under section 173 of the Penal Code Queen v Puna- 

malai . . . 1. li. R., 5 Mad., 199 

Queen v. Arumuga Nadan 

[1. L. R., 5 Mad., 200, note 

s. 174. 

See Cases under Contempt or Court— 
Penad Code, s. 174. . 

See Holiday , 8 B. L. R., Ap., 12 

See Magistrate, Jurisdiction or— Spe- 
cial Acts— Penal Code. 

[8 W. R. a Cr., 61 

Escaping from custody of 

peon,— Complainant, ^.a batta peon, unestod deiend- 


[ FE3STAD CODE, s. Vlb-conthmed* 
ant on a warrant and asked bim to follow him. Do 
loudant promised to do so, and went into his house 
on the pretext of getting a turban and absconded,’ 
Held that a conviction under section 174 of the 
Penal Code was illegal, Anonymous 

[7 Mad., Ap., 44 

s. 176. 

See Information or Commission or Or- 
fence . , . 1 Agra, Cr., 37 

[3 Mad., Ap,, 31 
7 W, R., Cr,, 29 
16 W. R„ Cr., 35 
18 W. R , Cr , 22 
I. D. R., 7 Mad., 436 
I D. R , 11 Calc., 619 

"1. ' — S, 177. — G'i ring false info rm at ion. 

to police — Section 177 of the Penal Code does not 
apply to the ease of any prison who is examined by it 
police officer making a false statement, but to cases 
where, by law, landholders or village watchmen are 
bound to give information, and to other analogous 
cases of the same description. Queen i\ Lii maims 
Singh . 12 W. B,., Cr., 23 

2. Giving false information,*— 

Legally bound , — False entry in diary,— Obeying <?e~ 
paiimental order . — To make a false entry m a diary 
kept by a Government servant and sent to bis official 
superior in pursuance of a departmental order is an 
offence within the moaning of section 177 of the 
Penal Code, Virabami Mudali v. Qttekn 

LI, L, R., 4 Mad., 144 

3, and ss. 182, 416,—i^r- 

nishing false information — Cheating ,— A ncrnoti at- 
tempted to obtain his recruitment in the police of a 
district by giving certain information which he knew 
to be lalse to the District Superintendent of Police, 
Held that such person had not thereby committed an 
offence punishable under section 377 or set lion 188 
of the Penal Code, or the off mice of attempting to 
“cheat” within the meaning of section 415 of that 
Code. Empress v . Dwarka Prasad 

[I. Ii. R„ 6 AIL, 97 

4 . and s. 416 . — Cheating by 

false personation % — A gave $. four annas to pur- 
chase a stamp foi him (A ), When the stamp vendor 
asked B. his name ho gave AS 8 name instead oi his 
own, —Held not to be cheating by personation under 
section 410, Penal Code, but giving false informa- 
tion under section 177. liEd. a. Raimioji bin 
ICanoji .... 3 Bom,, Cr,, 42 

5, — Raise returns furnished by 

vaccinators, — Certain vaccmaim s wore charged with 
furnishing false returns to then* official miponoi , The 
Magistrate found as a fact that the returns fur- 
nished wore false, but acquitted the defendants on the 
ground that they were not “ legally hound ” to furnish 
information within the meaning of suction 177 of the 
Penal Code. Held that set turn 177 emhraccH every 
uise in which a subordinate may seek to impose false 
information upon Ins superior. Tho defendants m 
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PEN AIi CODE, B. 177— continued, 

the present case were public servants, and part of tbe 
duties which they nuclei took was to make true returns 
to their official' superior. To make false returns was 
therefore an offence. Anonymous 

[6 Mad., Ap., 48 

6. — Duty of police officer . — 

Police Ad (V of 1861 ), s. 44 — Under Act V of 1861 
a police officer is bound to communicate information 
to his superior officer regarding the commission of a 
riot affecting the public peace, and to make an ontry 
thereof in the diary which he is required by section 
44 of that Act to keep ; and the omission to give such 
information brings him within the purview of section 
177 of the Penal Code In the matter of the 

PETITION OF PUTTEH MAHOMED 

[21 W. R., Cr., 30 

* s. 179. —FJvidenee — Wi tness. — Evi- 

dence Act, I of 1872 , s. 165— Under section 165 
of the Evidence Act, I of 1872, a Judge has the 
power of asking irrelevant questions to a witness, if 
lie does so m older to obtain proof of relevant facts ; 
but if be asks questions with a view to criminal pro- 
ceedings being taken against the witness, the witness 
is not hound to answer them, and cannot be punished 
for not answering them, under section 179 of the 
Penal Code. Empress v. Hari Lakshman 

[I. D. R., 10 Bom., 185 

— S, 180. — Refusal to sign statement 

made before Magistrate — Code of Criminal Proce- 
dure (X of 1872), ss, 122 and 846 — -An accused person 
who refuses to sign a statement made at his trial in 
answer to questions put by tbe Court, commits no 
offence punishable under section 180 of the Penal 
Code. Empress v, Sirsapa 

[I. Ii, R., 4 Bom., 15 

- s. 181, 

See Pause Evidence— Generaudy. 

[I. L. R , 6 Mad., 252 
8 Born,, Cr., 21 
4 Mad., Ap., 18 

See Sentence— Imprisonment. 

[4 Mad., Ap., 18 

See Stamp Act, 1879, s, 51. 

[X. Ii. R. ? 5 All., 17 

s. 182. 

See Fai.se Charge . 8 W. R., Cr., 67 
[I. Ii. R., 5 All., 36, 387 
X. Ii. R., 7 Bom , 184 
I. Ii. R., 5 Calc , 184 
4 C. Ii. R., 134 
7 C. Ii. B., 382 

See Sanction to Prosecution — Power 
to question Grant oe Sanction 

[I. L. R., 4 Calc., 869 

See Sanction to Prosecution— Where 
Sanction is necessary 

[I. L. R., 8 All, 382 


PENAL CODE, s, 182 — continued, 

!• — and s. 189. — Mi(?%t of per- 

son against whom information has been falsely given 
to institute criminal prosecution,— Consent of public 
servant,— A person against whom information has 
been falsely given with a view to his injury has a right 
to bring a civil action for damages, with or without 
the consent of the public servant against whom the 
offence was committed , hut he cannot bring a crimi- 
nal charge undei section 189, or any other section 
of Chapter X of the Penal Code, without the permis- 
sion of such public servant $ the law looking upon 
the conduct of the person who gives the false 
infoi mation as an offence, not against the individual 
charged, hut against the public seivant to whom the 
false information was given, To constitute an offence 
under section 182 of the Penal Code, the information 
given must be information which the informer knew 
or believed to be false, and it must be proved that he 
£ave it with such knowledge. In the matter op 

THE PETITION OE AlDOOL IiUTEEF 

[9 W. R., Cr., 31 

See Queen v . Ram Goiam Sing 

[11 W. B., Cr., 22, 

2. - — — — — — Statements made by pri- 

soner for his defence —Statements made by a prisoner 
for the purposes of his defence cannot he held to be 
" information given to a public servant ” within the 
meaning of section 182 of the Penal Code Queen 
v, Daria Khan . . , . 2 N. *W„ 128 

3 # — — - Giving false information 

to public servant — Section 182 of the Penal 
Code does not apply where the public servant nusm- 
foi med is only competent to pass and passes on the 
information, and the power to be exercised by him 
cannot tend to any dnect or immediate piejudice of 
the person against whom the information is levelled. 
Queen v . Periannan , I. L. R., 4 Mad., 241 

4. — - * — Furnishing false informa- 

tion. — Cheating — A person attempted to obtaiu his 
recruitment m the police of a district by giving cer- 
tain information which he knew to be false to the 
District Superintendent of Police. Field that such 
person had not thereby committed an offence punish- 
able under section 177 or section 182 of the Penal 
Code, or the offence of attempting to u cheat ” within 
the meaning of section 415 of that Code Empress 
v, Dwarf: a Prasad . I, L. R., 6 All., 97 

5. Giving false tc information ** 

to a public servant — M. falsely informed the Collec- 
tor of a district that certain zemindars had usurped 
possession of certain land belonging to Government, 
with the intent “to give trouble to such zemindars 
and waste the time of the public authorities” Meld 
that, inasmuch as such information was no more than 
an expression of a pnvate person’s belief that the 
Collector might, if he chose, sustain a civil suit with 
success against such zemindars, and as, had the Col- 
lects agreed with the infoi man t, the result would 
not have been that he would have used his lawful 
powei as a Collector or as a Magistrate to the injury 
m annoyance of such zemindars, or that he would 
have done anything he ought »at to have dope, 
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had not committed an offence under section 182 of 

the Penal Code. Empress v. Madjio 

[I. L. R., 4 All,, 498 

0, , Public servant, — Forest 

Act, VII of 1878 — Under section 172 of the Forest 
Act, VII of 1878, a forest officer is a public servant 
■within the meaning of the Penal Code. Any inform- 
ation given to him with the intent mentioned m 
section 182 of the Penal Code Is punishable under 
that section, whether that information is volunteered 
by the mfoimant, or is given in answer to questions 
put to him by that officer Qtjeen-Empress r. 
Bamji Sajabarao . * I. L. R<» 10 Bom., 124 

7. — — Complaint of giving false 

information , Prosecution of — -No ground for a com- 
plaint of giving false information to a public servant 
under section 182 of the Penal Code exists on the 
part of any one but the public servant against whoin 
the offence was committed. Queen vr Hueree 
Bam 3 N. W., 194 

8. — — and s. 211. — Prosecution 

*%nder s. 182, — Complaint — Rejection with reference 
to police report . — K made a report at a police station 
accusing JR. of a certain offence The police having 
reported to the Magistrate having jurisdiction m the 
matter that in their opinion the offence was not 
established, the Magistiate ordered the case to ho 

shelved/” K. then preferred a complaint to the 
Magistiate again abusing R of the offence. The 
Magistrate rejected the complaint with reference to 
the police report Subsequently, JR , with the sanction 
of the police authorities, instituted criminal proceed- 
ings against K , under section 182 of the Penal Codo, 
in respect of the report which he had made at the 
police station, and K \ was convicted under that sec- 
tion. Held that KJs conviction under section 182 of 
the Penal Code was illegal, as the Magistrate had no 
power to entertain a complaint under that section at 
the instance of R., the application of section 182 and 
the institution of prosecutions undei it being limited 
to the public servant against whom the offence has 
been committed or to his official superior, as men- 
tioned m section 467 of Act X of 1872, and it not 
being intended that those provisions should ho en- 
forced at the instance of private persons. Moreover, 
if K/s complaint was false, his offence was against 
22., and not agamst the public servant to whom the 
complaint was made, and fell within section 211 of 
the Penal Code. Empress v. Badha Kjshan 

[I. L. R., 5 All., 36 

9. Prosecution , Sanction to . — 

Criminal Procedure Code , s 196 — A prosecution un- 
der section 182 of the Penal Code may be instituted 
by a private person, provided that he first obtains 
the sanction ot the public officer to whom the false 
information was given, or of his official superior. 
Queen-Empress v Radha JSJishaii, I. L JR., 6 All , 86, 
overruled Queen-Empress v. Jugal Kisxiore 

[I. L. R., 8 All, 382 

10. — False information to a 

public servant , Charge of —Criminal Procedure 
Code, s . 19 a*— Sanction to prosecution.-— Separate 


PENAju CODES, b, 182— continued. 

convictions for one statement , Illegality of. — -An 
information was given to a police officer m the com so 
of which two poisons were named in whose hausen 
stolon propoi ty belonging to a certain individual 
would he disarmed on complaint the information 
was found to he false, and the accused was convicted 
and punished for two offences under section 182 as 
affecting two different persons Held that, although 
the information related to two different persons the 
accused could be charged with having made only one 
false^tatoment, and punished for one offence under 
section 182. Section 195, Criminal Procedure Code, 
clearly shows that a complaint directly made by a 
public servant mentioned theiem is cpiite as sufficient 
as his sanction. Empress of India v. Radha Kishm, 
I L. JR , 6 All , 86 , dissented from. Poonjt Singh 
v. Madho Bhot . . LL. R., 13 Calc., 270 

r 

s< 185. 

See Criminal Procedure Code, 1 882, s. 

487 (1872, s» 473) . .7X W., 182 

1. s, 186. — Obstructing public servant 

in the execution of his duty.— Escape from lawful 
custody. — Escaping from lawful custody is not Ob- 
structing a public servant m the discharge of his 
public functions within the meaning of section 186 of 
the Penal Code. Beg. v. Posiur wn Diiamhajl 
Paxil . 2 Bom. 134 : 2nd Ed., 128 

2. Refusal to accompany 

measuring clerh employed under Rom. Act I of 
1865 . — Conviction and sentence under section 186 of 
the Penal.Code reversed, as the conduct of the accused, 
xef using to accompany a measuring clerk, employed 
under Act I of 1865 (Bombay) to his (the accused's) 
house, and permit it to be measured, did not consti- 
tute the offence of obstructing a public servant in dis- 
charging his public functions. Beg . V. Buagtidas 
Bhagvandas .... 5 Bom., Or*, 51 

3. Obstruction to officer nnj us* 

tifiably searching without 'warrant though acting in 
good faith — An officer subordinate to the officer in 
charge of a police station who was deputed by the latter 
to make an enquiry under section 135, Cmmmil Proce- 
dure Code, 1861, attempted without a nearelnvuviant 
to entei a house m search of property alleged to have 
heenstolen, — Held that persons obstructing and resist- 
ing Ins so doing could not set up the illegality ol the 
officer’s proceeding as a justification of their obstruc- 
tion unless it was shown the officer was acting other- 
wise than in good faith and without malice. Beg, v* 
Vyankatray Shrinivas , 7 Bom,, Cr., 50 

4. and s. 183 , — Obstructing 

public servant — Bailiff breaking open doors uh« 
justifiably.— If a bailiff break the doors of a third 
person, in order to execute a decree agamst a judg- 
ment-debtor, he is a trespasser if it turn out that the 
person or goods of the debtor are not m the house; 
and under such circumstances the owner of the house 
docs not, by obstructing the bailiff, vender himself 
punishable under section 183 or section 186 of the 
Penal Code, lim . v . Qaei jiom Awa Dorr 

L7 Born,, Or,, 83 
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5. Refusal of cart-owner to 

hire his cart to Government officer — The refusal of 
a eait-owner to give his cart on hire to a Government 
officer does not constitute the offence of obstructing 
a public sei vant in the discharge of* his public func- 
tions withni the meaning of section 186 of the Penal 
Code. Begl v . Dhobi Kullan . 9 Bom., 165 

6. — Mouzadar. — Public servant . 

— Conviction undei section 186 of the Penal Code, of 
obstructing a mouzadai in the discharge of his (Ipty, 
reversed, there being nothing to show that the mouza- 
dar was a public servant. Joynath v . Soorjaram 

[8 W. R., Cr., 66 

s. 188. 

See Unlawful Assembly. ^ 

[I. Ii, R., 7 Bom., 42 

1. — Criminal Procedure Code , 

1861, s. 62 . — An order in writing under section 62 of 
the Code of Criminal Procedure is necessary to sustain 
a charge under section 188 of the Penal Code of dis- 
obeying an ordei under the former section. In’ the 
MATTER OF PlTAMBUR DBY . 17 W. R., Cr., 57 

2. — Evidence of promulgation of 

lawful^ order.— To support a conviction under section 
188 of the Penal Code there must he evidence that 
the order has been promulgated by a public servant, 
lawfully empowered to promulgate it. Queen v. 
Subun Singh . . . 23 W, R., Cr., 57 

3. — — — — — Knowledge of promulgation 

of order. — Before a conviction can be had undei sec- 
tion 188, Penal Code, it must he proved that the'nc- 
cused knew that an older had been promulgated by a 
public servant directing such accused person to ab- 
stain from a certain act. Queen v Bamtonoo 
Singh . . . . 12W. R., Cr., 49 

Abelaeh Singh v. Sieeam Singh 

[15 W. R., Cr., 50 

4. — Injunction in civil suit — 

Disobedience of order. — Section 188 of the Penal 
Code applies to orders made by public functionaries 
for public purposes, and not to an older made in a 
civil suit between party and paity. The proper 
remedy for disobedience of an order of injunction 
passed by a Civil Court is committal for contempt. 
In the matter oe the petition op Chandea- 

KANTA DB 

[XL. R., 6 Calc., 445 :7C.L, R., 350 

5. — — Requisites for conviction 

under — A conviction under section 188 of the Penal 
Code, of disobedience of an order duly promulgated 
by a public servant, will not stand where the evidence 
fails to show that the disobedience caused or tended 
to cause obstruction annoyance or injury, or risk of 
obstruction, annoyance, or injury to any person law- 
fully employed, or that it caused or tended'* to cause 
danger to human life, health, or safety, or caused or 
tended to cause a riot or affray. Anonymous 

[4 Mad., Ap., 6 


PENAB CODE, s. 188 — continued . 

8* Criminal Procedure Code , 

1861, s. 62. — Order of Assistant Magistrate — Sec- 
tions 62 (Criminal Procedure Code, 1861) and 188 of 
the Penal Code should be read together Govern- 
ment v. Mahomed Buesh . 1 Agra, Cr., 23 

7. — Issue of summons and war* 

rant — A Magistrate has no authority to issue simul- 
taneously a summons and a wairant under section 188 
of the Code of Criminal Procedure, 1861, unless he has 
reason to believe that the witness will not attend m 
obedience to a summons. Queen v Chunder 
SeekurRoy . . . 12 W. R., Cr., 18 

8. ■ — - — Illegality of order — Order 

under consideration of Appellate Coutt — Where a 
Magistrate had made an improper order requiring the 
petitioner to pull down his house as an obstruction m 
fifteen days, and the Sessions Judge, on application of 
tl*e petitioner, called for the proceedings under sec- 
tion 434 o£ the Criminal Procedure Code, 1861, the 
Magistrate wrote and questioned the Judge's author- 
ity to interfere, and without waiting for a reply pro- 
ceeded to try the petitioner for disobedience to an 
order duly promulgated by a public servant and sen- * 
tenced him to twenty-five days' imprisonment under 
section 188 of the Penal Code. Held (reversing the 
conviction) that the Magistrate ought at once to have 
complied with the precept- of the Sessions Judge, 
under section 434, and that he was not warranted in 
convicting and imprisoning the petitioner for disobey- 
ing an order, the legality of which was then properly 
under the consideration of an Appellate Court. 1?eg. 
v . Dalsukeam Haribhai 

[2 Bom., 407 : 2nd Ed., 384 

9. ■ — — Order of Magistrate under 

s 518, Criminal Procedure Code , prohibiting pay- 
ment of rents.— Illegal oi der — In a case of a dispute 
between rival paities as to the payment of rents by 
tenants, a Magistrate has no power, under section 518 
of Act X of 1872, to make an order that no rents 
should be collected until such time as the right and 
title of both parties should have been established by 
order of a competent Court, and a conviction under 
section 188 of the Penal Code for disobeying such an 
order cannot he sustained. Prosono Coomar Chat- 
tbrjee v . Empress . . . 8 C. Lu R., 231 

10. - — — Order of Magistrate under 

s . 133, Criminal Procedure Code , Act X of 1882, 
made without jurisdiction — The accused was convict- 
ed under the Penal Code of disobedience to a general 
order of the Magistrate directing the public not to 
frequent the roads and public places at the village of 
P between certain hours. Meld that the conviction 
was had. In the matter op Komul Kristo Bonioe 

[12 C, Ii. R., 231 

11. — — — - Plying boat for hire near , 

public ferry. — Disobedience of order promulgated 
by public servant.— If, when directed by the order of 
a public servant, duly promulgated to him, to abstain 
from plying a boat for hire at or in the immediate 
vicinity of a public ferry, a person disobeys such 
direction, he renders himself liable to punishment 
under the Penal Code. Muthra v Jawahir 

[I s I*. R., 1 AU., 527 

7 A 
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12. ■■■ * Code of Criminal Proce- 

dure , 1861, s. 62 — Trespass by cattle.— A Magiatiato 
issued an order warning owners of cattle to take proper 
caie of them, and that m case of disobedience oi neg- 
lect they would he punished according to law* aud did 
punish them for disobedience under section 188 of tho 
Penal Code. Held that the conviction under section 
188 of the Penal Code was illegal. In the matter 
op Amiraddi , . . 3B,L. B., A, Cr., 45 

S. C, Queen v. Ameerudleen 

[12 W, B., Cr., 36 

13, — Landholder, Duty of . — 

Neglect to aid a public servant. — Disobedience to 
order by public servant — Act X of 1872 (Criminal 
J "Procedure Code), ss 90, 91 — A Magistiate dnected 
a landholder <{ to frnd a clue 99 in a case of theft with- 
in fifteen days, and to assist the police” Held that 
such order was not authorised by sections 90 and (fl 
of Act X of 1872, and tho conviction of such land- 
holder, under sections 187 and 188 of the Penal Code, 
for disobedience to such order, was not maintainable. 

^Empress or India v. Bakhshi Ham 

[I. L. B., 3 All., 201 

14 Act XXXI of I860, s. 26,— 

Criminal Ft ocedure Code (Act XXV of 1861), ss 250, 
251 . — Carrying firearms without license. — Disobe- 
dience of an order pi omul gated by a public servant , — 
A Magistiate issued a notification that all persona 
designs of carrying arms should take out a license en- 
abling them to do so, under section 26 of Act XXXI 
of I860 * and certain persons were, in consequence of 
his notification, arrested and brought before him 
charged in a police report with carrying arms without 
license No summons or warrant had been applied 
for, nor any complaint lodged before the Magistrate 
previous to the arrest of tho prisoners. No charge m 
writing was framed as required under sections 250, 
251, of the Ciiimnal Procedure Qode. No evidence 
was taken , but the prisoners admitted carrying the 
firearms. The Magistrate convicted them under 
section 188 of the Penal Code, of disobedience of 
an order duly promulgated by a public servant. 
There was no evidence that tho disobedience would 
cause, or tend to cause, annoyauce, obstruction, or 
injury to human life, health, or safety. Held , the 
convictions must he quashed. Necessity of observ- 
ing the rules laid down in the Criminal Procedure 
Code remaiked on. Queen v. Nanl kumar Bose 
[3 B. L. B., Ap., 149 

15. Order under s 530, Crimi- 

nal Procedure Code, 1872. — In the absence of evi- 
dence that an order under section 530 of the Criminal 
Procedure Code was m fact directed to the accused, 
he cannot legally be convicted under section 188 of 
the Penal Code for disobeying such order. In the 
MATTER 02? NOBO KlSHORE ChUOKERBUTTX 

[7 C. L. B., 291 

16. — -■- *: * — Order declaring land m 

dispute not to be public — An ordei winch declares 
+kat as between the parties to a contention, certain 
land m dispute does not belong to the public, is not 
one the contraventSm of which can form the subject 
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of an order under the Penal Code, section 188* 

Unnoda Proshajd Butt v. 8iiama Koondukek 

[24 W. a* 9 Cr., 20 

17. Order on report of jnrif 

under Criminal Procedure Code, H72, ss 521,526 ** 
Disobedience of order, — A jury haung been applied 
for and duly appointed under section 521 of Act X of 
1872, one of the jurors appointed by the Magistrate 
fell sick, and the foreman of the jury, unknown to the 
Coust, substituted anothex* man m bis place. Tho 
Magistrate accepted the report of the majority of tho 
jury so constituted and made an order under section 
52 6. This order having been disobeyed, proceedings 
were taken under section 188 of the Penal Code 
against the person to whom it was directed, and ho was 
convicted and sentenced to imprisonment. Held that 
the report upon which action was taken not being tho 
report of a regularly-constituted jury, the order and 
the conviction and sentence passed on disobedience 
thereto were illegal. Empress v . Bmnnuu Chun per 
Butt 10 C. 2X B., 103 

18. Disobedience to order of 

public servant,— Enquiry as to possession,— Parties to 
enquiry. — In May 1883 the District Magistrate of 
Tipperali hold an enquiry as to the possession of cor* 
tain lands claimed by A, and ntuUmving found on 
tho evidence taken by lum that A. was in possession, 
he passed an order on the 2ist of May 1888, declar- 
ing that A, was entitled to hold possession of the dis- 
puted land until evicted m due course of law, ami 
forbidding B. and all others to disturb A.'s possession 
until such disturbance should ho effected in duo 
course of law Previously to November 1885 B, sold 
an 8-anna share of his interest in the disputed 
land to C., who at tho time of lus purchase had 
notice of the order of the 2 1st of May 1883, In 
November 1885 JR. and others went to the disputed 
lands, and attempted to turn A. out of possession by 
force, and to compel the tenants of the lands to pay 
rent and give kahuhats to D, and C . At the time 
that JR. and his companions went to the disputed 
land, the laitei were aware oi tho order of the 21st of 
May 1883, though none of them was a party to tho 
enquiry then made by the Distiiet Magistrate, in 
December 1885 they woie all tried and found guilty 
ot disobedience to an order duly promulgated by a 
public servant. Held that the conviction w as right. 
Goluok Chandra Pal v , Kali Char an Dk 

[I. X», B., 13 Calc,, 175 

19. * Disobedience to order of 

public servant. — Order of Magistrate under Criminal 
Procedure Code , 1861, s, 318 -—Where an order was 
made under section 318 of tho Criminal Procedure 
Code, 1861, between A on the one side and 11, ami 
the three tenants of JR, on tho other, -Held that tho 
order was only binding on the actual parties to tho 
case, and subsequent tenants of Ih could not bo 
punished for disobeying the order. In the matter 
op Go pal Burnawar , 3 B. 3b, E„ A, Ci\* 13 

20 Omission or neglect of 

zemindar to obey call under s, 21, Bong, Meg, XX of 
1817. — An omission or neglect by a zemindar when 
called upon under section 21 of Kcgulation XX of 
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1817, to nominate some one to fill the office of village 
watchman which had become vacant is not an offence 
under eithci section 187 or section 188 of the Penal 
Code. In the matter of Kali Prosono Ghose 

[7 C. L. R., 575 

21. Chairman of Municipal 

Committee under Act XXYI of 1850. — Biiblic ser- 
vant — The Chau man of the Municipal Committee 
appointed under Act XXVI of 1850, though a public 
servant, has no powei to make an oidei for the at- 
tendance of any one befoie him, and therefore there 
can be no conviction for disobedience of it Keg- v. 
Purshotam Yalji . . .5 Bom,, Cr., S3 

22. Conviction for disobeying 

order made without jurisdiction — Convictions and* 
sentences for disobeying an oider promulgated by a 
public servant reversed, as the mamlatdar who stated 
that he proceeded uudoi Bombay Act Y of 18G4 was 
not thereby empowered to make the order. Keg v 
Bhau bin Vithu . . .3 Bom., Cr., 53 

Keg. v, Ivhandoji bin Tanaji 

[5 Bom., Cr., 21 

s. 189. 

Sees. 182. . . 9 W, R., Cr., 31 

■ — * — * - - Threat of injury to public 

servant. — Necessity of proving actual words used . — 
In a prosecution f oi an offence under section 189 of 
the Penal Code, the witnesses differed as to the exact 
words used by the piisonoi m threatening the public 
servant, though they agreed as to the general effect 
of those words The Magistrate, however, considered 
that the offence was eleaily proved, and convicted 
the prisoner The Sessions Judge, on appeal, affirm- 
ed the conviction, observing that it was immaterial 
what the words used were, and that the intention 
and effect of the words were plain. Held that the 
Judge was mistaken in regal ding it as immaterial 
what the words used actually were, and that, on the 
contrary, it was most material that those words should 
be before the Court to enable it to ascertain whether 
m fact a threat of injury to the public servant was 
really made by the accused. Queen- Empress v 
Maheshri Baehsh Singh . I. L. R., 8 AH.* 380 

s. 190, 

See Criminal Intimidation. 

[I. L. R., 8 Mad., 140 

s. 191. 

See Cases under False Evidence. 

s. 192. 

See False Evidence— Generally. 

[5 Bom., Cr., 88 
2 B, L. R., A. Cr., 1 

See Forgery . I. L. R. # 6 Calc., 482 
[7 C. L. R., 356 


PENAL CODE, s. 193. 

See Criminal Procedure Code, 1882, s. 

487 (1872, s. 473) 

[I. L. R„ 1 All., 625 
See Cases under False Evidence 
See Sentence— Imprisonment 

[3 C. L. R., 527 
See Stamp Act, 1879, s 51. 

[I. L. R„ 5 All., 17 
See Stolen Property — Offences rela- 
ting to— . I, L. R,, 1 AH., 379 

s. 198. 

See False Evidence— Fabricating False 
Evidence . I. L. R., 7 Mad., 289 
See False Evidence— Generally. 

[1 Ind. Jur., O. S., 122 

— js, 199, 

See False Evidence— Generally, 

[4 Mad., 185 
I. L, R., 10 Bom,, 288 
7 C. L. R , 536 

1. — g, 201 and s. 218. — Belief and 

intention of accused. — Where a person is charged 
(section 218, Penal Code) with framing a report in- 
correctly, or (section 201, Penal Code) giving false in- 
formation, with intent to save offenders from punish- 
ment, the issue to be tried is, not whether such alleged 
offenders were m fact guilty or not, but merely fhe 
belief and intention of the prisoner in respect to their 
guilt. Queen v. Hurdut Surma 

[8 W. R., Cr„ 68 

2. Concealing evidence of 

crime — False information — Section 201 of the Penal 
Code does not apply to the case of a criminal causing 
disappearance ot evidence of his own crime, but only 
to the case of a peison who screens the principal or 
actual offender Queen v. j Ram Soonder Shooiar , 7 
W R ,Cr ,52 , Reg . v. Kashmatk Bmkar, 8 Bom,, 
Cr 126 ,* Fmpress v. Kishna , L L. R , 2 All , 713 ; 
Fmpress v Be/iala Bibi, I. L . R., 6 Calc , 789 s 
and Queen- Fmpress v Lalh, I L. R. s 7 All., 749 , 
referred to. Queen-Empress v Dungar 

[I. L. R., 8 AIL, 252 

3. Abetment of offence by con- 

cealment. — Section 201 of the Penal Code refers to 
prisoners other than the actual cuminals who, by 
their causing evidence to disappear, assist the princi- 
pals to escape the consequences of their offences. 
But the person who commits an offence, and after- 
wards conceals the evidence of it, cannot be punished 
on both heads of the charge. Queen v Sham 
Soonder Shootar . . 7W. R,, Cr,, 52 

4. Causing evidence of crime 

committed by oneself to disappear. — Semble, — A per- 
son cannot be convicted, under section 201 of the 
Penal Code, of causing evidence of the commission of 
an offence by himself to disappear, nor can be be 
convicted of the abetment of such an act (per Lloyd 
apd Kemball, JJ .), Beg. v. Kashinath Linear 

[8 Bom., Cr„ 128 

7 a2 
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5. - — Causing disappearance of 

evidence of offence, — K , and B , having caused the 
death of J. m a held belonging to B. f removed J } s dead 
body from that held to his own held with the inten- 
tion of screening themselves from punishment, it 
was convicted on these facts of an olfence under section 
201 of the Penal Code. Meld that that section refer- 
red to persons other than the actual offenders, and K 
could not theiefore properly be punished under that 
section for what he had done to screen himself from 
punishment Also that, as a matter of fact, he did 
not by removing J*s corpse fiom one held to another 
cause any evidence of J.’s muider, which that corpse 
afforded, to disappear, and his act, although his ob- 
ject may have been to divert suspicion fiom himself 
and B , did not constitute the offence defined in that 
section Emfres3‘of India v Kishna 

[I. L. R., 2 All., 713 

** 

6. False information — Excul- 

patory statements inculpating another , — A woman 
who, with her infant child, eloped from her husband* s 
house, was afterwards arrested on a chat go of mur- 
dering the child, which was missing. She made three 
diffeienb statements, (1) that she had left it with 
her husband , (2) that she had been enticed away by 
cue jK,, who had takon the child fiom her, (3) that 
one M . had drowned the child The Sessions Judge 
believed the last statement, and convicted her under 
section 201 of the Penal Code. Meld that the convic- 
tion was wioug, and must be set aside. Section 201 
oPfcho Penal Code does not apply to a case where the 
pei son, who is the probable or possible , offender, 
makes statements exculpating himself by inculpating 
another In the matter op the petition of 
Behaba Bibi. Empress v, Bkhaba Bibi 

[I. Ii* R., 6 Calc., 789 : 8 C. Xi* R., 207 

7. Concealing evidence of crime, 

— Secondary offence , Conviction of — In a tnal upon 
a charge under section 201 of the Penal Code, the 
accused made a statement to the effect that he was 
piesent at the commission of a muider by two othor 
persons ; that he himself took no part m the act ; that 
before the murder was committed, one of the poisons 
named pulled off a razai from the bed on which the 
deceased was sleeping j and that, m his presence, the 
razai was subsequently concealed m a stack. It was 
proved that the razm belonged to the deceased, that 
it was found concealed in a stack, and that it was 
pointed out by the accused to the police. The ac- 
cused was convicted of concealing evidence of the 
murder, with the intention of screening the offender 
from legal punishment, under section 201 of the Penal 
Code. Meld that the conviction must be quashed, 
inasmuch as if the razai had not been concealed or 
destroyed, its presence or existence would have been 
no evidence of the murder. A person who is con- 
cerned as a principal m the commission of a crime 
cannot be convicted of the secondary offence of con- 
cealing evidence of the crime. Queen- Empress v, 
Dabli . I. L. R,, 7 All., 749 

8 . . — . — — Disappearance of evidence. 

— Intention to screen offender . — A person cannot 
ho punished uiylei section 201 of the Penal Code, 


PENAD CODE, s. 201 —continued, 

where the act which caused the disappeataneo of the 
evidence of the commission of an offence was not 
done with the intention of screening the offender 
from legal punishment. It is not sufficient that the 
disappearance of evidence was likely to have the 
effect of screening the offender, Quicks v Toon* 
sued Hai . , * . 8 N, W., 186 

9. — * Giving false information 

of offence . — Prisoner was clanged, under section 
2Q k 1 of the Penal Code, “for that he, knowing or 
having reason to believe that an offence punishable 
with death had been committed, with the intention 
of screening the offender fiom legal punishment, 
gave information respecting the offence which he 
knew oi believed to be false u Meld that the proper 
order of proof on the part of the prosecution in the 

r case, w T as to prove (1) that A N. was murdered; 
(2) that the pusonor gave information respect- 
ing the offence, (3) that such information was 
false and known by him to be so ; (4) that he then 
knew of the commission of the murder ; and (5) that 
his Intention was to screen the murderer Meld, 
also, that it was essential to the completeness of the 
ease for the prosecution to show, not only that the 
information was given, hut also that it was false, 
and known to bo so by the prisoner. Further en- 
quiry directed under section 422, Criminal Prow* 
dure Code, I8G1. Queen t?, Subbuamanfa Pibbae 

[3 M iid„ 251 

10. «— — Causing disappearance of 

evidence of crime » — Proof of commmwn of crime . — 
A conviction on a charge of causing the disappear- 
ance of evidence of an offence which amounted to 
culpable homicide not amounting to murder may bo 
good, though there he no proof of who committed 
the culpable homicide. Queen ?>, Muonim Mohun 
Bosk . 7 W. E., Cx\, 22 

IX. Causing disappearance of 

evidence of an offence.— Retd that it is necessary, in 
order to justify a conviction under section 201 of 
the Penal Code, that an offence for which some 
poison has been convicted, or is criminally respon- 
sible, should have been committed, EMPRlfoM of 
India u. Abdub Kadir , L I*. R», 8 All., 279 

12 . Causing disappearance of 

evidence of an offence — Omitting to report a sud- 
den, unnatural , or suspicious death, — Before an ac- 
cused can be convicted of an offence under section 
201 of the Penal Code it must he proved that an 
offence, the evidence of which he is charged with 
causing to disappear, has actually been committed, 
and also that the accused knew or had information 
sufficient to lead him to believe that the offence had 
been committed. Empress of India v. Abdul Kadir, 
I L. li , 8 AIL, 279 , followed, Mvrtnu Mibher e. 
Queen Empress . , L D. R*, 11 th4a„ 610 

13. Abetment of murder,-** 

Causing disappearance of evidence of hffmee, —Pri- 
soner w'aa present at a murder without being aware 
that such an act was to he committed. Through 
fear lie not only did not interfere to prevent the 
commission of the crime, but joined the murderers 
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m concealing the body Held that he was guilty, 
not ot abetment of xnuider, hut of causing the disap- 
pearance of evidence of a crime under section 201 of 
the Penal Code. Queen «. Goburdhun Bera 

' [6 W. R., Cr., 80 

14, — Causing disappearance of 

evidence. — The accused was attacked by a man 
whom he found by a hole cut in his house for the 
purpose of committing a buiglary, and struck out at 
the man a blow which caused his death. Held t£at 
the accused simply exei cised his right of private de- 
fence, and was guilty of no offence Two other men, 
who helped him to remove the dead body, and were 
accused of causing the disappearance of evidence, 
knowing that an offence had been committed, under 
section 201, Penal Code, were also acquitted, for*, 
that section contemplates a belief that a,n offence 
has been committed; and as the first prisoner was ac- 
quitted ot all offence, it may he presumed that the 
other prisoners did not believe that any offence had 
been committed. Queen v . Pelkoo Nushyo 

[2 W. R., Cr., 42 

s. 203* 

See Information of Commission of Of- 
fence . , 20W. R., Cr„ 60 

s. 204. 

See Theft . I. L. R., 3 Mad., 261 

s. 205* 

See False Personation. 

[1 Ind. Jur., O. S., 123 
1 Mad., 450 
4 Mad., 18 
8 W. R., Cr., 80 

1, s# 206. — Absence of fraudulent 

intent. — To bring a case under section 206 of the 
Penal Code there must he a fraudulent lemoval, 
sale, or transfer of piopeity, or of some mtei est 
therein, intending theieby to prevent that property 
from being taken as a forfeiture or m satisfaction of 
a fme* In the matter of the petition of Bae- 
mokoond Brojobasi • . 18 W. R., Cr., 65 

2. Fraudulent removal of pro- 

perty to prevent seizure m execution. — Act X of 
1859 , $, 145 . — Ceitain persons were convicted by the 
Deputy Magistrate, under section 206 of the Penal 
Code, of having fraudulently removed pioperty to 
prevent its being taken m execution of a decree 
under Act X of 1859 The Judge was of opinion 
that the offence* was one provided for by section 145 
of Act X of 1859, and was not therefore triable by 
the Magistrate, Held the prisoner was rightly tried 
and convicted under section 206. Gaurchandra 
Chuckerbutty v. Krishna Mohttn Sing 

[2 B* L. B., S. 1ST*, 4 ; 10 W. R., Cr., 46 

a. 209. 

See s. 210 


PENAL CODE, s. 210. 

See Civil Procedure Code, ss. 257, 258. 

[I. L R., 9 Mad., 101 
I. L. R., 10 Bom., 288 

1* -n-Mn , “ Satisfied ” — Decree not 

certified to Court — la section 210 of the Penal 
Code the word “ satisfied n is to be understood m its 
ordinary meaning, and not as referring to decrees, 
the satisfaction of wlfich has been certified to the 
Court. Queen-Empress v Bapuji Dayaram 

[I. L. R., 10 Bom., 288 

2, — — and s. 209. — Fraudulently 

applying for execution of decree — Where a person 
applies for the execution of a decree which has al- 
ready been executed, bis offence falls not under sec- 
tion 209, but section 210 of the Penal Code Section 
209 relates to false and fraudulent claims m a Court 
of ♦Justice, and is confined to the Civil Court in 
which the original suit was brought. Queen v . 
Beegun Mahtoon . . 12 W. R., Cr., 37 

s, 21L 

See Abetment . 9 B. L. R., Ap., 10 

See C^ses under False Charge. 

See Malicious Prosecution. 

[I. Ii. R., 3 Mad., 0 
See Sanction to Prosecution— Power 
to question Grant of Sanction, 

[I. L. R„ 4 Calc., 

See Sentence — Imprisonment-Impri- 
sonment and Fine , 1 Born,, 34 

s. 213. 

See Compounding Offence, 

[6 C. L. R., 392 
See Magistrate, Jurisdiction of — er. 
cial Ac is— P enal Code. 

s. 214. 

See Compounding Offence. 

[6 IST. w., 302 
X. L. R,, 1 Bom., 147 
I. L. R., 3 All , 283 
0 C. L. JR,,, 392 
I. L. R., 1 Mad., 191 

s. 217. 

See Charge— Alteration or Amend- 
ment of Charge. 

[I. L. R., 2 Bom., 142 

1, r " ' ' 11 ' ni irn .Direction of lato, 1 — Disobe- 

dience of public servant. — Omission to give inform- 
ation of offence.— The direction of law mentioned m 
section 217, Penal Code, means a positive direction of 
law such as those contained m sections 89 and 90 of 
the Criminal Procedure Code, 1872, and cannot be 
made to extend to the more general obligation on 
every subject not to stifle a criminal charge. In the 
MATTER OF RaMANIHI NAYAR 

[I, Ii, l R, 1 Mad., 268 


. 12W.R.,Cr„37 
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2. Public servant disobeying 

direction of law with intent to save person from 
punishment — Evidence of such person’s offence — It 
is sufficient f oi the purpose of a conviction under sec- 
tion 217 of the Penal Code, that the accused has 
knowingly disobeyed any dnection of the law as to 
the way m which he is to conduct himself as a public 
servant, and that he has done this with the intention 
of saving a person from legal punishment , it is not 
necessary to show that in point of fact the person so 
intended to be saved had committed an offence or was 
justly liable to legal punishment Empress v. Amir- 
todeen . L L. R., 3 Calc., 412 ; 1 C. L. R., 483 

3. — — — ■ Proof of offence under, — It 

is only necessary for a conviction under section 2X7 of 
the Penal Code to show that the prisoner knew that 
the person he released was m danger of punishment, 
and that the prisoner released such person with tntio 
intention of saving him. Queen v. Abdool Ja- 
awi * W. R„ 1864, Cr., 5 


PENAL CODE, s. 224. 

See Sentence — General Cases. 

[8 W. R,, Or., 85 

ss. 224, 225. 

See Cases under Escape from Custody. 
See Sentence— Cumulative Sentences. 

[3 B. L. R., A. Cr„ 14, 15, note 

s. 228. 

r See Escape from Custody. 

[4 Mad, 152 

s. 227. 

See JUEISDIOTION OB CRIMINAL COURT— 
OFFENCES COMMITTED ONLY PARTLY IN 

one District . .9 Bom., 358 

s. 228. 

See Appeal in Criminal Cases— Cri- 
minal Procedure Codes. 

[4 Mad., 148 


8 W. R„ Or., 68 


s. 218. 

See s. 201 

See False Evidence — Fabricating 
False Evidence . 7 Bom., Cr., 84 
3 Agra, Cr., 1 
19 W. R., Cr., 40 
I. L. R., 5 All., 553 
7 N. W., 134 
8 W. R., Cr., 27 
I. L. R., 6 AIL, 42 
I. L. R., 8 All., 653 
See Foegekt . 1. L, R, 6 All., 653 
[I. L. R., 8 All., 663 
See Police Officer . 15 W.R., Cr. 17 


s. 220. 


See Arrest— Criminal Arrest. 

[I. L. R., 10 Bom., 506 
See Wrongful Confinement, 

[9 Bom., 346 


7 -J r> 7 » 8 ‘ 221 .— Village watchman —Choio* 

mfa r \if Ce n°^p- er 'i' C un iml £ T edtire Gode > 

aJ?’ lJ r a ~^ -'JT- F - tillage and Hoad Police 
Act, XVI of 1873 , s 8 . — A chowkidar or villae-e 
watoliman u not legally bound as a public servant to 
apprehend a person accused of committing murder 
outside the village of which he is chowkidar, such 
person not being a proclaimed offender, and not Lav- 
mg been found by him m the act of committing swh 
murder; and consequently such chowkidar, if ho re- 
fuses to appicheud such person onsuoh charge at the 
instance of a private person, is not punishable under 
secrion 221 of the Penal Code. EmLbss or toil 
‘ JiA “ tT ‘ * I. la R., 3 AIL, 60 


s. 223. 


Sea Public Sbetaot . 7 W. R„ Or., 9£ 


See Cases under Contempt or Court- 
Penal Code, s 228, 

See Criminal Procedure Code, 1882, ay, 
480, 481, 482 (1872, as. *135, 430). 

[13 B. L. R., Ap„ 40 
See Sentence— Imprisonment. 

[10 W, R„ Cr., 47 

as. 230, 231, 

See Counterfeiting Coin. 

Ill Bom,, 172 

s. 239. 

See Counterfeiting Coin. 

[3H. W.,150 
1, L, R., 8 Bom,, 223 

I ~ s, 241. 

See Counterfeiting Coin 

L4 1ST, W„ 82 

? s. 260. 

See Counterfeiting Government Stamp 
r2 W, R„ Cr., 65 

ss. 264, 266. 

See Weights and Measures, Fraudu- 
lent use of— , . 1 Bom., 181 

[18 W. R., Cr., 7 

s. 268. 

See Gambling . , 7 Bom., Cr f , 74 

— s, 269. 

See Public Health, Offence affect- 
ing- . , I. L. R,, 7 Mad,, 276 

X — ; - s* 277 . — Public spring, — Jtescrwir 

otreiomg branches in river for fishing purposes,***™ 
■j™ w ” r,1 . s *‘l ,ul,liu s t’™ig or reservoir ” used in aoetimi 
HI of the Penal Code do not include a public river. 
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The strewing of brandies in a liver for fishing pur* 
poses held, therefore, to bo no offence under that 
section. Empress v. Halophur Poroe 

[I L. R., 2 Calc., 383 

2. .... : Continuous stream in river 

bed — The term “ public spring ” m section 277 of the 
Penal Code does not include a continuous stream of 
water running along the bed of a liver Queen v 
Vitti Chokkan . . I. L. R., 4 Mad., 229 

* 

8. 279. — Rash driving or riding on 

puhlw way — The actual driver, and not the owner of 
a carnage, is liable, under section 279 of the Penal 
Code, in case of a collision and injury to another aris- 
ing out of rash driving. Larrymore v Peenendoo 
Deo Rai , . . . 14 W. R., Cr., 32 

s# 282. 

See Charge— Form op Charge— Special 
Cases— Public Safety, Offence af- 
fecting . . .1 Bom., 137 

— s. 283. — Obstructing public way 

— Failure to prove injury. — The accused were chaiged 
generally with obstruction in a public way, no danger, 
obstruction, or injury being alleged to have been 
caused to any person, and were summarily convicted. 
Meld that the conviction could not be sustained 
under section 283 of the Penal Code, In the matter 
of Empress v. Ram Singh . 11 C. L. R., 642 

2. — — — Obstructing public road . — 

Spreading fishing -nets by roadside — To spread fish- 
ing nets by the side of a thoioughfaie m a town is not, 
without proof of obstiuction caused to any particular 
person or class of peisons, an offence undei section 
283 of the Penal Code. Queen v Khader Moidin 
[I. Ii, R., 4 Mad., 235 


PENAL CODE, s. 291. 

See Nuisance— Public Nuisance under 
Penal Code . I. L. R„ 8 AIL, 99 
20 W. R., Cr., 55 

n ' "" ■ 1 83. 292, 294. 

See Transfer op Criminal Case- 
General Cases 

# [I. L. R., 1 Calc., 356 

r 8. 293. 

See Obscene Publication. 

[I. L. R., 3 AIL, 837 

" s. 294A. 

See Lottery . I. L. R., 10 Bom., 97 

- s. 296. 

See Religion, Offence relating to— 

[I. L. R., 7 All., 461 

8. 297. 

See Trespass— General Cases. * 

[I. L. R., 3 Mad., 178 

— 8* 299* 

See Culpable Homicide. 

[11 W. R., Cr , 3 
I. L. R., 2 AIL, 522 
I. L. R., 3 All? 776 

bs. 299, 300. 

See Attempt to commit Offence. 

[4 Bom., Cr., 17 

See Culpable Homicide. 

[I. L. R., 1 Bom., 342 


— — s. 285. — Injury. — Injury to pro- 

perty. — The word “ injury ” (rashly caused by fire, 
&c.) m section 285 of the Penal Code includes any 
harm illegally caused to the property of any person, 
and is not confined to injury to the person only. 
Reg. v. Natha Lalla . . 5 Bom., Cr., 67 

* s. 286. 

See Negligence. 

[I. L. R., 8 Mad., 421 


— s. 289. 

See Negligence * 3 Mad., Ap,, 33 
[19 W. R., Cr., 1 
See Nuisance— Under Criminal Pro- 
cedure Codes , 9 B. L. R., Ap., 30 

— . s. 290. 

See Cases under Nuisance— Public 
Nuisance under Penal Code. 

See Sentence — Imprisonment — Impri- 
sonment IN DEFAULT OF FlNE. 

[5 Bom., Cr., 45 
I. L. R* 5 Mad., 157 


— s. 300. 

See Charge to Jury— Summing up in 
Special Cases . 9 W. R., Cr., 72 


See Culpable 


See Murder 


Homicide 

[1 B. L. R., A. Cr., 11 
I. L. R., 5 Calc., 31 
I. L. R., 2 Mad., 122 
19 W. R., Cr., 35 

7 W. R., Cr,, 27 

5 3N* W., 130 
1 W. R„ Cr„ 33 
X. L. R«, 6 Calc., 154 
L L. R., 3 AH., 776 
1 Agra, Cr., 3 

* 8 W. R., Cr., 57 . 
[1 Ind. Jur., O. S., 108 
10 W. R., Cr., 59 

8 W. R., Cr., 71 
3 B. L. R., A. Cr., 25 


— s. 302. 

See Murder 


. I. L. R., 2 AIL, 33 
[I. Xu R., 3 AH., 383 
I.Ii.R„8AU., 622,635 
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PENAL CODE, s. 304. 

See Charge to J mix— Summing up in 
Special Casks. 

[SB. L. R, Ap., 86, 87, note 
See Culpable Homicide. 

[I. L. E., 2 All., 522, 766 
5 N. W„ 235 
24 W. E„ Cr., 48 
, 7 W, B., Cr., 54 
See Joindeb op Charges. 

[I. L. R., 2 AIL, 349 
See Murder . I. L. E., 8 All., 622, 635 
[I. L. R., 5 Calc., 351 

— ss. 304, 304A. 

See Mubder . I. L. R., 5 Calc., 351 
s. 304A. 

See Culpable Homicide. ' 

[1. 1*. E., 4 Calc., 764, 815 
I. L. E., 1 Mad., 224 
r I. L. R., 6 All., 248 

I. L. R„ 3 All., 597, 776 
6 W. N, 38, 235 


s. 308. 

See Abetment . . 3 N. "W, 316 

[1 Agra, Cr., 21 

s. 307. 

See Attempt to commit Oppence. 

[4 Bom., Cr., 17 

— See Sentence — Transportation, 

[7 W. R., Cr., 41 

— s. 309. 

See Sentence — Imprisonment — Impri- 
sonment and Fine . . 1 Bom., 4 

See Suicide . . I. L. R„ 8 Mad., 6 

— , s. 312. 

See Miscarriage . 15 W. R„ Cr.. 4 


— s. 314. 

See Murdeb 


. 15 W. R., Cr., 4 
_ [10 W. R„ Cr., 32 
I.L.R., 9 Mad, 369 


. 10 W. R,, Cr., 59 


s. 317. 

See Abandonment op Children. 

[16 W. R., Cr., 12 
See Murdeb . . 10 W. R., Cr., 52 

s. 818. 

See Concealment op Birth. 

[4 Mad., Ap., 63 

— ss. 319-322. 

See Hurt— Causing Hurt. 

' [8 W. R., Cr., 29 i 


PENAL CODE, s. 323. 

r See Compounding Oppence. 

, Ll° Bom., 68 

See Culpable Homicide. 

[I. L. R., 2 All., 622, 760 
; I. L.R.,3 All., 597 

; See Hurt— Causing Hurt. 

[18 W. R., Cr, 29 

* s. 324. 

See Charge — Form or Charge — Special 
Cases -Hurt . . 4 Mad, Ap, 5 

See Hurt— Causing Hurt . 1 Bom, 17 
[7 Mad, Ap, 11 

See Hurt— Grievous Hurt. 

" [2 W. R., Cr, 62 

See Sentence— Cumulative Sentences. 

[I. L. R„ 6 Calo, 718 
„ 7 W. R, Cr, 60 

I. L. H, 11 Calo, 353 
I. L, R, 12„Calc, 495 

s. 325. 

See Hurt— Grievous Hurt. 

[23 W. R, Cr, 65 

See Sentenoe— Cumulative Sentences. 

[I. L R, 6 All, 121 
I. L. R„ 7 AIL, 29, 414, 707 

s. 328. 

See Hurt— Causing Hurt. 

[1 W. R, Cr, 7 
4W.R, Or, 4 

' ~ ' ‘ an <i a - 81. — Causing ttnwhnh- 

some thing to be taken with intent to t a jure , - — H ('til 
that a person who placed m his toddy-, mis juieo 
oi the milk-bush, knowing that if taken by a human 
being it would cause injury, and with tliu intention 
ol thereby detecting an unknown thief who was in 
the habit of stealing the toddy from such pofs, and 
I which toddy was diunk liy, and caused injury to, 
certain soldiers who pm chased it from an unknown 
vendor, was rightly convicted under section S28 of 
the 1 enal Code, of “ causing to bu taken an unwhole- 
some thing with intent to injure; ” and that section 
.* which Buys that “ if an act ho done without any 
cnmiual intention to cause harm, it is not an offence,’’ 
did not apply to the case. Keg. t>. Dhania Daji 

[6 Bom, Cr, 59 

330. 

See Hurt— Causing Hurt. 

[13 W. R„ Cr, 23 
20 W. R, Cr, 41 

8. 334. 

See Hurt— Causing Hdiu . 1 Bom, 17 

— s. 335. 

See Hurt— Grievous Hurt. 

[4 W, R, Cr, 31, 23 
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PENAL CODE, a. 330. 

j See Charge— Form of Charge— Special 
Cases— Publio Safety, Offrnce af- 
fecting — . . .1 Bom., 137 

See Culpable Homicide. 

[I. L. R., 4 Calc., 764 

s. 337. 

See Culpable Homicide. 

[I. L. R., 4 Calc., ^704 

s. 338. 

See Culpable Homicide 

[I. L. R , 4 Calc., 764 

See Hurt— Gbievous Hurt. 

[6 Mad., Ap., 32 

s. 339. 

See Wrongful Restraint. 

[10 W. B., Cr., 20, 35 
24 W. R., Cr., 51 

bs 340, 342. 

See Wrongful Restraint. 

[24 W. R., Cr., 51 

s. 344. 

See Sentence— Fine . 1 Bom., 39 

s. 340. 

See Wrongful Confinement. 

[I. L. R., 9 Calc., 221 

s. 352. 

See Assault on Public Servant. 

[I. L. R., 9 Bom., 558 

See Complaint— Withdrawal of Com- 
plaint and Obligation .of Magistrate 
to hear it . I, L. R., 5 Mad., 378 

See Hurt— Causing Hurt. 

[7 B. L. R., Ap., 25 

See Sentence — Imprisonment — Im- 
prisonment in default of Fine. 

[10 W. R., Cr., 42 

s. 353. 

See Assault on Public Servant. 

[13 W. R., Cr., 49 
I. L. R., 9 Bom., 558 

See Sentence— Cumulative Sentences. 

[3 B. L, R., A. Cr., 14, 15, note 

See Summary Trial . 23 W. R,, Cr., 3 

See Unlawful Assembly. 

[7 1ST. W., 209 

s. 354. 

See Rape 


PE35TAL CODE, s. 36L 

See Kidnapping . I. L. R., 8 Calc., 971 
[10 W. R., Cr., 33, 42 
I. L. R., 3 Bom., 178 

2 W. R. s Cr., 5, 61 

3 W. R„ Cr., 9, 15 

7 W. R., Cr., 30 

s. 363. 

See Kidnapping . I. L. R., 1 Mad., 173 
[I. L. R., 8 Calc , 909 
2 N. W., 280 
10 W. R , Cr , 33, 42 
4 W. R., Cr., 7 

7 W. R , Cr , 50 

s, 360. 

See Kidnapping. 

[I. L. R., 8 Calc., 971 
* 7 W. R., Cr., 50 

- s. 368. 

See Kidnapping . 6 1ST. W., 133, 189 
[3 1ST. WT„ 14d 

6 W. R., Cr., 1? 

7 W. R., Cr., 50 

b. 369. 

See Sentence— Cumulative Sentences. 

[7 Mad., 375 

s. 370. 

See Cases under Slavery (Criminal). 

1. S. 372. — Selling or hiring minor 

for purpose of prostitution.— To constitute an 
offence under section. 372 of the Penal Code it is not 
necessary that there should have been a disposal 
tantamount to a* transfex of possession or conti ol 
over the minor's person. Reg v. Arhnaohellam 

[I. 1j, R., 1 Mfld,, 104 

2 . JOedication of minor gn l to 

service of temple. — Disposal for purposes of pro- 
stitution. — Held that the dedication of a minor 
girl under the age of sixteen years to the service of a 
Hindu temple, by the performance of 'a religious 
ceremony, where it was shown that it was almost in- 
variably the case that girls so dedicated led a life of 
prostitution, was a disposing of such minor knowing 
it to be likely that she would be used for the purpose 
of prostitution within the meaning of section 372 of 
the Penal Code. Reg. v « Jaili Rhavin 

[0 Bom., Cr., 60 

3. Disposing of and receiving 

girls for purpose of prostitution.— The prisoners 
were convicted, the one of disposing of, and the other 
of receiving, two children, females under the age of 
sixteen years, with intent that such females should 
be used for the purpose of prostitution. The evidence 
showed that the children were disposed of and re- 
gistered as dancing girls of a pagoda for the purpose 
of being brought up as dancing girls Held that 
offences under sections 372 and 373 of the Penal 
Code had been committed, and that the prisoners 
were properly convicted. Ex parte Fadmavati 

- [5 Mach, 415 


. I. L. R., 5 Bom., 403 
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4. and St 373 .— Obtaining 

possession of minor for purpose of prostitution . — The 
prisoner was tried upon a charge of having obtained 
possession of Dowlath Bee, a minor aged ten yeais, 
with intent that she should he used for an unlawful 
and immoral purpose,-— that is to say, for the purpose 
of illicit intercourse, — and having thoieby committed 
an offence under section 373 of the Penal Code. The 
evidence showed that the prisoner met Dowlath Bcq, 
a gul eleven years old, m a street at Triphcane, and 
promised to give her a pice if she would accompany 
him into an uninhabited house close by and allow 
him to have sexual intercourse with her. The girl 
went willingly with the prisoner, and both were 
detected m the act of having sexual intercourse 
The gnl had gone out without permission, had not 
attained the age of puberty, and the evidence tended 
to show that the girl had not before had sexual con- 
nexion. The jury convicted the prisoner. Reid by- 
the High Court that the case proved against the 
prisoner did not make out the offence charged 
Queen on tub prosecution of Dowlath Bub 
v. An . . • . *5 Had., 473 

5. Obtaining possession 

and disposing of minor for put poses of prostitution. 
— a married Mahometan gill under sixteen, 
while living with 2V, her grandmother, and in the 
absence of her husband, foimed an adulterous in- 
trigue with two Hindus with the knowledge of B. S. 
and N. weie then induced by the Hindus to remove 
to anther village, that S. might take up the trade 
of a prostitute ; they there met J., a public woman 
with whom they wont to reside, and who introduced 
visitors to 8., and received the money paid by them 
in exchange for the board and food supplied to S. and 
B> B. was convicted, under section 372, Penal Code, 
of disposing of a minor for tbe purpose of prostitu- 
tion, and J. was convicted, under section 373, Penal 
Code, of obtaining possession of a minor for the 
purpose of prostitution. Belli per Jackson, J., 
that on the facts proved no offence was committed 
under the Penal Code. Per Glover, J, — B and J, 
were both guilty undei sections 372 and 373 respect- 
ively and their appeals should he dismissed, Queen 
V, JSTOURJAN 

[6 B. L. B , Ap„ 34 : 14 W. B., Cr., 39 

0, Buying or selling minor 

for the purpose of prostitution) Sfc . — Certain per- 
sons, falsely representing that a minor girl of a 
low caste was a member of a higher caste, induced a 
member of such higher caste to take her in marriage 
and to pay money for her m the full belief that such 
representation was true. Reid per Stuart, C. J t> 
that such persons could not be convicted on these 
facts of offences under sections 372 and 373 of the 
Penal Code, Per Oldeield, J., and Straight, J., 
that if such girl was disposed of foi the purpose of 
marriage, it could not be said, because the mairiago 
might be invalid under Hindu law, that such persons 
acted with the intention that she should he employed 
or used for the purposes of prostitution or for any un- 
lawful and umnoial ] mi pose, oi tint they knew it to 
be likely tlut she would he employed or used for 
such puiposo, and gonse^uenUy they could not be J 


PEHAD CODE, s . 37 ^-continued. 

convicted of an offence under those sections. Per 
Peaks ok, J.> and SeANiau, J , that, such girl having 
been disposed of for the purpose of mairiago, al-' 
though the mairmgo might be objectionable undei 
Hindu law, it did not appear that it was wholly 
invalid, and tlicrcfoio such intent or knowledge 
could not eeituinly be piesumed, and such persons 
could not be convicted ot offences under those sec- 
tions. Empress of India v. Siu Lae 

[I* D, B., 2 All., 684 

s. 373. 

See CHEATING- BY PERSONATION. 

L7 W. B., Cr., 55 

— Ob tainino minor for purpose of 

prostitution — Soliciting a girl to sewtial inter- 
course — Section 373 of the Penal Code is not ap- 
plicable to a case where a man solicits a girl to have 
sexual intercom so with him, and having no other 
intention or purpose in view. Queen u. Hit utia 

[ 7 NT. W*, 205 

s. 375* 

See Babb * I* I*. B., 5 Bom., 403 

s. 376* 

See Sentence — Tea ns portation. 

[1 B* h. B„ A, Or*, 5 

s. 377. 

See Unnatural Obeying r. 

(X h» B., 6 AIL, 204 

s. 378. 

See Partners im* PRoriiRTf. 

[13 B. Ii. B... P. B„ 307, 308, note ; 310, note 

See Cases under Them 1 , 

s. 380. 

See Revision— Criminal Cakeh --Sen- 
tences * B. L, Sup. VoL, 488 
See Sentence— Pine , 16 W. XL, Cr., 17 
See Thiot * , 8 W. B*, Ci\, 32 

B. 381. 

See Thept * * 8W. B., Cr*, 32 

[2 W. B., Cr„ 55 

s. 383* 

See Extortion . 7 W. B., Cr*, 28 

[3 Bom , Cr,, 45 

s. 384* 

See Extortion. 

[2 Bom., 417: 2nd Eci, 384 
18 W* B, 9 Cr*, 7 

s, 387. 

See Extortion, 

LI Xnd* Jur., H.S., 623 
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See Sentence— Transportation. 

[7W.R., Cr., 41 

s 395 

See Daooity , . 7 W. R,Cr,35 

■ »— s. 397. — Using deadly weapon in 

dacoity or robbery, — A conviction, under section 397 
of the Penal Code, of using a deadly weapon whilst 
engaged m the commission of robbery oi dacoity, is 
equally good whether the number of thieves*be five 
or under. Queen v, Dwarea Aheer 

[2 W. R., Cr., 49 

s. 400. 

See Dacoity . . 23 W. R., Cr., 18 

s. 402. * 

*See Dacoity . . 7 W. R., Cr., 97 

*— s. 403, 

See Criminal Misappropriation. 

T3 W. R„ Cr., 32 
10W.E, Cr., 23 
14 W. R., Cr , 13 
17 W, R., Cr., 11 

10 C. L. R., 187 

s. 404. 

See Compounding- Oefence. 

[7 Mad., Ap., 34 

See Criminal Misappropriation 

[8 Bom , Cr., 33 

11 W R., Cr , 1 
12 W. R., Cr., 39 

s. 405. 

See Cases under Criminal Breach oe 
Trust 

See Partnership Property. 

[13 B. I*. R., 307, 308, note ; 310, note 

ss. 405-408. 

See Compounding- Oppence 

[6 C. L. R., 392 
I. Xi. R., 1 Mad., 191 

See Criminal Breach op Trust 

[1 B. L. R., S. N., 21 
8 B. Ii. R., Ap., 1: 10 W. R., Cr., 52 

s. 409. 

See Criminal Breach op Trust. 

[3 W. R., Cr., 44 
4 Mad., Ap., 32 
8 W. R., Cr , 1 
2 C. B. R., 515 
I. L. R., 8 All., 120 
2 N. W , 298 
I. Ii. R„ 10 Bom., 258 
See Criminal Misappropriation 

[13 W. R„ Cr., 77 

Sse Stolen Property — Oppenoes Re- 
lating to- . . 2 N. W., 312 


PENAL CODE, s. 411 

See Charge — Form op Charge — Special 
Cases -Stolen Property 

[1 Bom , 95 

See Sentence — Cumulative Sentences. 

[4 Mad., Ap., 14 
See Stolen Property— Oppences rela- 
ting to— . . 4 Mad,, Ap., 42 

r C 1 Agra, Cr., 9 

2 N. W., 312 
5 N. W., 120 
18 W. R., Cr., 83 
19 W. R , Cr., 37, 38, note 
I. L. R , 6 Mad., 373 
I. L.R,6 All., 224 
I. Ii. R , 11 Calc., 160 
I. L. R., 8 All., 51 

s. 412. 

See Stolen Property— Oppenoes rela- 
ting to— . . 7 W. R., Cr., 109 

[9 W. R„ Cr., 16 

s. 414. ^ 

See Sentence— Cumulative Sentences. 

[4 Mad., Ap., 14 

See Stolen Property— Oppenoes rela- 
ting to— . I. Ii. R., 1 All,, 379 
[I. L. R., 6 Bom,, 402 
5 N. W, 9 120 

s. 415. * 

See Cheating . W. R., 1864, Cr., 25 

[22W.R., Cr , 82 

I. L. R„ 6 All., 97 
0 Bom , Cr., 0 
3 N. W., 16 

See Cheating by Personation. 

[7 W. R., Cr., 55 

s. 416. 

See Cheating by Personation. 

[7 W. R,Cr., 51, 55 
16 W.R., Cr., 42 

See False Evidence— Generally 

[1 Bom., 89 

s. 417. 

See Cheating . . 9 Bom., 448 

[1 Bom., 140 

See Criminal Breach op Trust. 

[4 Bom., Cr„ 16 

See Criminal Misappropriation. 

[3 W. R., Or., 32 

s. 419. 

See Cheating by Personation. 

[7 W. R., Cr., 55 

See False Evidence— Generally. 

[1 Bom., 89 

See False Personation 

[2 B. L, R., A, Cr., 25 
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^ ■■■ s. 422, — Compromi se of debt, — Where 
A entered into an agreement with B not to com- 
promise a case with C. because be had assigned the 
benefit of the suit to Ii. as a security foi the due 
payment of some monthly instalment of money, and 
A* notwithstanding did afteiwaids compromise the 
suit with C,, it was held that A. could not be con- 
victed under section 422 of the Penal Code, unless 
the compromise with 0 was made dishonestly or 
fraudulently towards B . In the matter of the 
petition of Nobin Chunder Mudduck 

[22.W.E., Cr.„ 40 

- s. 424. 

See Partnership Property. 

[13 B. Ii. R,, 307, 308, note ; 310, note 

Illegal attachment.— Fraudu- 
lent concealment of property.— The legality or for- * 
mality of the mode of attachment allowed by* a Civil 
Court is not a matter for a Deputy Magistrate’s con- 
sideration. Where a Deputy Magistrate, considering 
that the attachment of a carriage in execution of a 
decree of a Civil Court was illegal, because it was 
placed m the custody of the judgment-debtor’s hus- 
band, and that the husband had acted fraudulently m 
removing and concealing the wheels and axles of the 
carriage on its subsequent distraint for arroaie of 
municipal tax, convicted him of an offence under sec- 
tion 424 of the Penal Code, the conviction was set 
aside. $ueen v. Brojo Ivishorh Dittt 

[8 W. K,, Or., 17 

— s. 425. 

See Cases under Mischief. 

a. 423. 

See Mischief . I. L. B„, 5 Mad., 401 
[25 W. R„ Cr., 65 
21 W. R., Cr., 38 

B. 427. 

See Mischief . . 5 Mad., Ap., 30 ' 

[8 Bom., Cr., 63 

— s. 430. 

See Mischief . I. B. R., 1 Mad., 262 - 

[I. L. R., 10 Bom., 183 

r ~ n " mt " ■ ■ s. 441* 

See Cases under Criminal Trespass. 


s. 442. 


See Prisons Act, s. 45 

[I. L. R., 2 All., 301 
See Thepx . . 10 W. R„ Cr., 63 

See Trespass— House Trespass. 


I, 


L. 


[6 N. W„ 307 
R., 2 All, 301 


e. 443. 


See Criminal Trespass, 

„ [5 Mad., Ap,, 38 


FEN AL CODE, s. 447. 

See Criminal Trespass 


[5 Mad,, Ap,, 17 


s. 451, 


See Charge* — Form of Charge— Kpihjial 
Cases House Tresimhs 

Lie W. R„ Cr., 63 


• s. 452. 


r See Trespass — House Trespass, 

l 12 W, R., Cr., 30 

s. 458. 

See Revision— Criminal Cases— Sen- 
tences . B. D. R„ Sup, Vol., 488 
See Trespass— House Trespass. 

[I. Ii, R,, 2 Mad,. 00 

» * 

s. 457. 

See Hknom op Macuhtratiw. 

L23 W. R., Or., 0 
See Obimwao I'rookoubb Cook, I8NU mb 
43ti, W8 (1872, 8. SiHi). 

I J" ®-> 1 A 11,, 413 

2 B. I,. R., s. N., 2 
S. C. 10 W. B., Or., 36 
See Rkvision— Ouiminai, Cahhh --.Skn- 
I'BNUKS . B. L. R„ Sup. Vol., 488 
See Skntknok — Susthncjh awbh I’kkviouh 
conviction . 1. L. R., 3 All., 773 
See Turner asb— Ilonas Tuwahb. 

L6 N. W„ 301, 307 

s. 468. 

See Macustbath, '.TaaiBwonoBr or— 
KrisoiAi Acts— P iitui, Cook. 

H W. R„ Cr., 34 
0.W. R„ Cr., 6 

— ss. 459, 400. 

See Hum — Omiivora Ifnir. 

[I. L. R., 8 AH., 040 


s. 463. 


A’re D'ornniur I. L. R„ 5 All., 563 
LW. R., 3?, B., 71 : Marsh., 270 
10C.L. R.184 
10 W. Ii., Cr., 23 
I. h. R,, 4 Bom., 067 
0 JXT. W„ 68 


s. 404. 


See 1'ouuiiUiT 


' rr V l W Ail’, Cr - a0 
[ I. L. R,, 0 Calis,, 482 

1. 1,. R., 4 Bom., 067 

I. L. Ii., 10 Calo., 684 

10 W. tt., Or,, 23 

20 W.R.,Cr, 48 

21 W. or., 41 

I. L. R., 6 AIL, 217 

I T. ti °t*i 
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PEJSTAIi CODE, s. 465. 

See Forgery . . 7 C. L B., 356 

[I. Xi. R . 5 All., 221 
18 W. R„ Cr., 46 
I. L. E., 8 All., 653 
1. 1», R., 7 Calc., 352 

s 466 

See Forgers' . , . 6 N. W.. 56 

[7 C L. E , 356 
5 W. R. Cr., 96 

s 467. 

See Forgery . *W, B , 1864, Cr , 22 
T5 Bom , Cr.. 56 
I. L. R , 10 Calc., 584 

See Letters Patent, Uigh Court. cl 26, 

O Bom., Or, 20 

s 468. 

See Forgery . . 18 W. R., Cr., 46 

s. 471. 

See Forgery * . 8 W. R., Cr., 81 

[5 W . R., Cr., 56 
11 W. R., Cr., 44 
17 W. R., Cr., 32 
1. I* R., 5 All., 217, 553 
8 C. L. R., 542 
X, L. R«, 9 Calc., 5 i 
I. li. R., 7 All., 403, 459 

— Using as genuine a forged docu- 
ment — The offence imputed against an accused who, 
m a civil suit, is alleged to have used as genuine a 
document which he knew to be a forged document, 
is one cognisable under section 471 of the Penal 
Code Such accused should, therefore, bo chaiged 
under that section, and not under section 196 of the 
Code Empress v K he robe Chunder Mozumdar 

[I. Xi. R , 5 Calc., 717 : 6 C. L. R., 118 

8. 473. 

See Forgery . . 2 W. R., Cr., 5 

[13 W. R., Cr., 16 

• 8. 474. — Possession of forged docu- 

ment — Intention — It is not sufficient for a convic- 
tion undei section 474 of the Penal Code to say that 
the prisoner might possibly have used an altered 
document The guilty intent must he proved, not 
inferred. Queen u. Lokenath Shaha 

[W, R., 1864, Cr., 12 

s. 475 and Si. 407. — Counterfeiting 

device or mark- — In order to a conviction under sec- 
tion 475 of the Penal Code, the document which the 
accused has m his possession must have home counter- 
feit device or mark upon it, and it must be proved 
that the accused has the document m his possession 
with the mtent of using such device or maik for the 
purpose of giving the appearance of authenticity to 
the document. The document must l>e of the nature 
mentioned m section 437 Of the Penal Code, Queen 
V, XiUGiiOON UNBUN PUTTRQNUVBES 

[15 W. R„ Cr., 19 


PEJSTAIi CODE, s. 477. 

See OlTENCE RELATING TO DOCUMENTS. 

[3 W. R„ Cr , 38 
7 Mad., Ap., 20 

s 490. 

See Criminal Breach op Contract 

[6 W. R., Cr., 80 

9 W. R., Cr., 12 

s. 4 T 04. 

See Abetment . I. L. R,, 4 Calc., 10 

See Bigamy . I. Ii R., 1 Bom , 347 
[I.L R , 1 All , 318 
1. 1*. R , 4 Bom., 330 
I. Xi. R., 6 Bom , 126 
6 W. R,, Cr., 60 
7 C. Ii. R., 354 

S. 496. — FaUe mainage — Pioof of 

dishonest or fraudulent intent is necessaiy for a con- 
viction, under section 496 of the Penal Code, of 
falsely going through the ceremony of marriage. 
Queen v. Kudum , . W. R., 1864, Cr., 13 

s. 497. 

See Cases under Adultery. 

1. • s , 498 . — Enticing or taking away 

wife temporarily living alone. —Enticing or taking 
away, with a criminal intent, a wife living in her 
husband’s house, or in a house hired by him for her 
occupation and at his expense, during his temporary 
absence, is punishable under section 498 of the Penal 
Code, provided the seducer knew, or had reason to 
know, that she was the wife of the man fiom whose 
house he took her. Mutty Khan v Mungloo 

[5 W. R., Cr., 50 

2. — ■ Enticing away married 

woman . — Presumption of marriage — Onu<s probandi. 
— In a charge under section 498 of the Penal Code, 
the proof that the woman and a man other than the 
accused were living together is sufficient to throw 
the huithen of proof on the accused that they were 
not man and wife. Queen v Wazira 

[8 B. Ii. XL, Ap., 63 : 17 W. R., Cr„ 5 

3. — — Enticing away wife. — Proof 

of marriage — S. and G. having been convicted of 
enticing away the wife of the complainant, the con- 
viction was quashed on appeal, on the ground that 
strict proof of maniage being necessary for a con- 
viction under section 498 of the Penal Code, the 
evidence adduced {viz., of the complainant, the 
woman and her mother, who swore to the fact of the 
marriage) was not sufficient to enable the Court to 
form an opinion whether the marriage took place as 
a fact, and if it did take place, whether it waB accord- 
ing to law. The accused did not cross-examine the 
witnesses as to the fact or validity of the marriage 
or otherwise impugn it. Held that the marriage 
was sufficiently proved. Empress v Pitambur Singh, 
I. Z E , 5 Calc „ $66, discussed Queen- Empress 
v . Subbarayan . . . I. Ii, R., 9 Mad., 9 

4. Alyasantana law .< — Mar* 

riage . — Custom.-— In the absence of very clear evi- 
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donee of custom, which, if well fouudcd, must bo 
a mattei of general notoriety, tbe cohabitation of a 
man and a woman undei the Alyasaniana system 
cannot be considered marriage so as to render punish- 
able, under section 498 of the Penal Code, a poi- 
son who entices away the woman with the intents 
specified in that section. Koiuga v Queen 

[I. X. R., 6 Mad., 374 

5 . * — * Detaining enticed woman,—* 

A conviction cannot be had under the latter part of 
section 498 of tbe Penal Code for detaining an enticed 
woman, until the enticing has been pioved. Em- 
press v, Tika Singh . 1. X, R., 3 AIL, 251 

6 . — Enticing and taking away, 

— Upon an indictment undei section 498 of the Penal 
Code, charging that the pusoner took away one A , 
who was then, and whom he then know to-fbe, the 
wife of one M, with the intent that ho might have 
illict intercourse with the said A., — Mold that there 
was a taking within the meaning of the section, al- 
though the advances and solicitation had proceeded 
from the woman, and the prisoner had for sonic tune 
refused to yield to her request. Queen?’ Kumaua- 
sami 2 Mad., 331 

7. Concealing or defaming , — 

In a charge under section 498 o i the Penal Code, 
the woijjs of the section, “ conceals oi detains/’ must 
he taken to extend to the enticing or inducing a wife 
to withhold or conceal herself from her husband, and 
assisting her to do so, as well as to physical restraint , 
or prevention of her will or action. Depriving the 
husband of proper control over lus wife for the pur- 
pose of illict intercourse is the gist of the offence, 
and a detention occasioning such dcjnivafcion may he 
brought about simply by the influence of allurements 
and blandishments. Queen n . Sundaba Bass 
Tbvan ...... 4 Mad,, 20 

8. — — Enticing away married 

woman— 'Finding m words of section— A finding 
exactly m the words of section 44)8 of the Penal 
Code, that the prisoner took or enticed away a mar- 
ried woman from her husband, oi some person having 
the caie of her on Ins behalf, with intent that she 
should have illicit intercourse with some person, or 
concealed or detained such woman with a like in- 
tent, though not actually illegal when it is doubtful 
which of the several offences has been committed, 
is a finding which ought not to be resorted to if it 
can be avoided and it can be determined under which 
part of the section the prisoner is guilty. Queen v, 
Mothoora Nath Roy , 22 W . R„ Cr„ 72 

a. 499 . 

See Gases under Defamation. 

s, 600 . 

Sec Defamation I. X R., 0 Mad., 381 
12 N W., 473 
I Ii. R., 9 Mad., 387 


PEN AXi CODE, s. 503. 

. See Criminal Intimi datton, 

[ 8 Bom., Or., 101 
I. L. R., 8 Mad., 140 
See Defamation , I. X. R., 8 Mad., 381 

s, 508. 

See Criminal Intimidation* 

LX Xi, R., 8 Mad., MO 

r See Defamation 

[LX. R*, 6 Mad., 3SX 

■ s. 509. 

See Magistrate, Jurisdiction op — 
Special Aots— X>enal Code. 

[7 W. R., Or., 52 

' 8. 611, 

See Cases under Attempt to Commit 
Offence 

See Forgery . I. L R„ 7 Calc., 862 
See Miscarriage . 19 W, R., Or,, 32 
See Rape I, X. R. t 6 Rom„ 403 

See Sentence— Transportation. 

LX B. L. R., A. Or., 5 

PE3STAX COBB AMEHBMEHT ACT 

(VIII OP 1882), s. 4. 

Sec Sentence— Cu m v l ati vn S hnt \m * eh. 

[I. X. R., 11 Cak% 840 
I. X, R„ 12 Cale,, 495 
I. ti. R., 8 AIL, 121 
X B. B„ 7 AIL, 29 

PELsTAL COBB, EXCEPTIONS I3ST— 

See Charge— Form of Cu uttiw— G eneral 
Cases , » I, X*. R., 4 Cale., 124 

See Evidence Act, s. 105 

LI. B. R., 4 Cale., 124 

PEKAXTY. 

See Damages— Measure and Assessment 
of Damages . . 11 W, H.* 568 

5 W. R„ S. C. C. Rot; 10 
17 W. R„, 04 
8 W. R., Civ. Ref., 5 
7 W, R., 803 
I. Ii. R„ 5 AIL, 238 
See Cases under Interest-Stipe nations 

AMOUNTING TO PENALTIES OR OTHER- 
WISE, 

Sec Promissory Note— Consideration* 

LX X. B., 2 Cale., 202 

See Stamp Act, 1899 , a, 20, 

1 1. Ii. R., 4 Cale., 289 

See Stamp Act, 1899 , h 3 k 

(I X JR., 3 Mad, 251 
l X. it , 4 AIL, 403 
I. X. IX, 8 Cale., 045 
9 a X. R*, 272 
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Tender of— 

- Sec Appellate Cottrt— Rejection or 

ADMISSION OF KUDENCE ADMITTED OR 
REJECTED BY COURT BELOW 

[I. L.F.,4 Calc., 213 
7 W. R., 439 

PENSIONS ACT, VI OE 1849. 

1. Arrears of pension, Succes- 

sion to. — Heirs — Succeeding gi antee . — An ears or 
pension due to the deceased at the time of her death 
form part of her estate, and the person who is legal 
heir td* the deceased is entitled to lecover them The 
giantee of the pension foimeily enjoyed by the 
deceased has no right to such an ears which formed 
pai t of the deceased’s estate Noushabah SooltXn 
Begktm v. Nubeerah Soqltan Begum 

[3 Agra, 44 

2. Agreement to pay portion 

of pension.— A pension having been gi anted by 
Government to B, J\ m lieu of a saranjam held by 
his gi andf athcr, a claim to share the same by M I* 
and his brothers was compromised by J 5 P agreeing 
to pay them a certain pioportion thereof yearly. 
The Agent for Saidars, affiimmg the decree of the 
Assistant Agent, found the agreement to be null and 
void as an assignment of a future intei est m a pen- 
sion. Held that, as the pension was not granted 
**111 consideration of past services and piescnt infirm- 
ities oi old age,” the case did not come within the 
terms of Act VI of 1849, and that the agi cement 
was a valid one. Mad have ay Danse v Bapueay 
Danse .... 4 Bom., A. C., 62 

3. Liability to attachment.— 

DeJtmukh allowance,— -As the holder for the time 
being of a deshmukhi watan (an hereditary office) 
lias only a life interest m the allowances pertaining 
to that watan, such allowances accruing due subse- 
quently to his death cannot he attached as pait of 
his estate. Hanmantrav Khanderay v Bhavan- 
ray Bajieav . . . .10 Bom., 299 

4. Political pen- 

sion. — An order made by a District Judge, rejecting 
an application to attach a pension, on the ground 
that being a political pension it could not be attached 
under Act VI of 1849, was reversed, on petition, by 
the High Court, which duected the pension to he 
attached. In the matter of the petition of 
Harbhat bin Bam Chandeabhat 

[4 Bom., A. C., 67 

5. > Requisite proof for 

exemption from attachment. — On a petition praying 
that an attachment placed on a pension, of which 
petitioner was the recipient, might be removed under 
Act VI of 1849, the High Court declined to inter- 
fere, as it had not been shown that the pension was 
one enjoyed in consideration of past services and 
present min unties or old age. Ex parti Vithal- 
ray Eshwantray . . 4 Bom,, A. C„ 65 


PENSIONS ACT, XXIII OE 1871. 

1 , Operation of Aet —Retrospect- 

ive operation —The Pensions Act (XXIII of 1871) is 
not retrospective. Jamnadas © Lalitaram 

[I. L. R., 2 Bom., 294 

2, — Construction of Act.— Grant 

by Government. — Ownership m the soil — Though, as 
stated m Kmshnarav v Rangrav , 4 Rom , A. C ,1, 
“ sanadi grants m iilam, saianjam, &c , are, generally 
speaking , moie properly desenbed as alienations 
of the royal share m the produce of the land ( i.e , of 
land revenue) than grants of land, although in 
popular parlance occasionally so called,” yet such 
is not mvanably the case. If words are employed m 
a giant which, expiessly or by necessary implication, 
indicate that Government intends that, so far as 
it may have any owneiship in the soil, that ownership 
shall pass to the grantee, neither Government, nor 
s&ny person subsequently to the date of the giant 
denying mder Government, can be permitted to say 
that the ownership did not so pass, unless there 
are in the grant such detailed provisions as show 
that such woids are limited in their opeiation. Ail 
enactment of a chaiactei so arbitiaiy as Act XXIlf 
of 1871 ought to be construed strictly, aud the 
Couifcs should not extend its operation fiuther than 
the language of the Legislatuie requires. Rajyi 
Narayan Mandlik v. Dadaji Bapuji 

[I. L. R„ 1 Bom., 523 

3. — — Suit for declara- 

tion of right to officiate as patil of village. — Jurisdic- 
tion of Civil Coui t — A suit for a declaration of the 
plaintiff’s eligibility to officiate as patil of a village is 
not prohibited by Act XXIII of 1871 That Act 
should receive a stnet construction, as being m de- 
rogation of the right of the subject to resort to 
the oidmaiy Civil Couits. Babap v Rajaram , 
I L. R ,1 Bom , 75, distinguished. Gurushidgi ayda 

BIN RuDEAGAYDA V. RUDRAGAYDATI ROM DYA- 

mangayda . . . I. L. R., I Bom., 531 

4. - Political pension 

pi hen of grant of land resumed . — Impartible proper- 
ty — A saranjam is oidmaiily impartible, and sernble 
that a political pension gi anted m substitution of a 
resumed saranjam is so likewise. The Pensions Act 
(XXIII of 1871) prevents a Civil Court fiorn declaring 
such a pension to be partible, unless the Collector 
should authorise it to do so , and the fact that the Col- 
lector authonses a suit for maintenance out of such a 
pension affords no ground for presuming that he 
authorises a suit for the paitition of the pension. 
Ramohandra Sakhaeam v. Sarharam Gopal 

[I. L, R., 2 Bom„ 346 

s. 3. — ,tf Q. r ant of money or land 

revenue ” — Grant of proprietorship of soil — The 
meaning of the expression <f grant of money or land 
revenue,” extended by section 3 of Act XXIII of 
1871 to include “ anything payable on the part of 
Government m respect of any right, privilege, per- 
quisite, or office,” is not of so wide a range as to 
include a grant of the proprietorship of the soil, 
or any suit involving the rights of a proprietor of the 
soil. Knshnarav v Rangrav,c4 Born., A C ,, 1 ; 
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Taman Janardhan v Collector of Thana, 6 Horn , 
A C, 191 , and. Mutton/i lEdul/i v. Collector of 
Thana , 11 Moore’s I A , 295, distinguished Rajvi 
Nabayan Mandlik: v . Dadaji Bapuji 

[I. L. E., 1 Bom., 523 

2. ands, 6. — “ Right Mean. 

ing of. — To da gar as % aks — Mortgage of hah, — Toda 
garas hats are within the scope of the Pensions Act, 
XXIII of 1871 , and a suit in lespect of ihem cannot 
he instituted without the certificate required by sec- 
tion 6 of the Act Where a mortgagee of such links 
had, before the date on which the Act came into 
operation, obtained a decree for the recovery of his 
mortgage-debt from the mortgaged halts and from 
the moitgagoi personally, and a fresh suit was neces- 
sary to enforce execution of thatdeciee against these 
links,— Held that the Act did not apply to such 
fiesh suit Semble , — That the woid “ right” in sec-** 
tion 3 of Act XXIII of 1871 is equivalent to the 
word “hak” m its restricted sense of “ allowance ” 
or “fee” Parbuitdas Rayaji v Motiram Ivaly- 
£ndas . . . I. Ii, B„ 1 Bom., 203 

1, 8. 4 . — Toda garas hah, Suit for 

money in lieu of — Jurisdiction of Civil Courts. — Act 
XXIII of 1871, section 4, prohibits the Civil Com ts 
from entei taming a suit against Government upon an 
alleged agreement by it to pay moneys fiom its 
treasury m lieu of toda gams haks. Man sang v . 
Government op Bombay 

[I. L. B., 4 Bom., 443 

2, — Toda garas hah , Suit for I 

money m lieu of,— In part of Western India annual 
payments, known as toda garas hak, made by village 
communities and commuted by them into liabilities to 
garasias, have been recognised as a species of property, 
however unlawful their origin. In 1862 a resolution 
of the Government of Bombay described the position 
of the garasias at that time, and gave them the 
option of resuming the collection of the toda garas 
hak formerly levied, resorting only to legal proceed- 
ings to enforce their claims, or of recevmg, from 
the Government, allowances of an equivalent amount; 
the collections, in the latter case, being discontinued 
on all hands. The ancestors of the adoptive father of 
the plaintiff, formerly levied toda garas hak; and 
after 18G2 the Government in respect thereof made 
payments, under the resolution, to three brotheis, of 
whom one was the plaintiff's father; the latter ie- 
ceivingaone-thiid share, which, on his death m 1865, 
was no longer paid. Held that a suit against the 
Government for payment of this third share with ar- 
rears fell under the Pensions Act, XXIII of 1871, sec- 
tion 4, which prohibits cognisance, save as in the Act 
provided, “of any suit relating to any pension or 
grant of money or land revenue conferred or made by 
the British or any former Government, whatever 
may have been the consideration for such pension or 
giant, oi whatevei may have been the nature of 
the payment, claim, or right for which such pension 

oi grant may havo been substituted.” Held that 
there was no reason, cither m the language of the 
Act itself oi in any antecedent legislation, for constru- J j 


- PENSIONS ACT, XXIII OP 1871, a. 4- 

continued. 

, ing those words as applicable only to rights in the 
f nature of pensions IV1 aharaval Mokanhinuhjx 
i Jeysinghji v . Government op Bombay 

[I, L. B., 6 Bom., 408 
J E. E., 8 L A„ 77 

Affirming the judgment of the High Court m 
I the same case , , I, I*. K., 4 Bom., 437 

! 3. — — - Jurisdiction of Civil Court. 

| — Der hmuhh . — A siut in a Civil Court by a hereditary 
’ deslimukh lelatmg to a grant of land revenue is pro* 

| hibited by the Pensions Act, XXIII of 1871. Kabo 
Damodab Ghugri v. Collector of Poona 

[I. Ii. B., 6 Bom , 200 

4. Jurisdiction of Civil Court. 

— Suit relating to grant of mo net/ or land revenue, 

„ — -A plaintiff, alleging that, as the hereditary desh- 

mukh of certain mohals, he was entitled to he paid 
directly by the ryots of these mehals a percen fcuge on 
the revenue thereon assessed, sued to recover a por- 
tion of such percentage which had been collected 
along with the revenue and retained by the Govern- 
ment. Held that the claim was “ a suit relating to & 
grant of money or land revenue,” and as such excluded 
irom the juiisdiction of the Civil Courts by section h 
of the Pensions Act (XXIII of 1871). ViAiumil 
Sadasuiv Modak v. Collector of Katnaoxuz 
[I, Ii. B., 2 Bom,, 90 
Ii. E., 4 I. A., 119 

6, Mait free grant of land 

from Government , — Section 4 of the Pensions Act, 
XXIII of 1871, debars the Civil Court from taking 
cognisance of any suit, whether the Government Is a 
party to it or not, whuh relates to any pension or 
grant of money or laud revenue conferred or made 
by the Butish or any former Government, without a 
certificate from the Collector or other authorised 
officer Section 6 proscribes a remedy for the claim- 
ant of such pension or giant, ami section 6 enables 
the revenue officer to refei the parties to the Civil 
Court for the determination oi their respective inter- 
ests in the income or other benefits, which the exe- 
cutive will, however, still, as against either or both of 
the litigants, be at liberty to allow or withhold. Lands 
held free of assessment under a grant from Govern- 
ment which bestows on the grantee the lands them- 
selves, and not merely the Government revenue arm- 
ing from them, do not lall within the provision of 
the Pensions Act. Babaji Habi: t>. Raja ram Bal- 
.... I. L, E., 1 Bom., 75 

6* " ™’ * Grant of land revenue,— 

I Former suit for money,— The plaintiffs formerly 
sued for a sum of money, and, obtaining a decree, 
attached, in 1861, two villages, the land revenue of 
which had been granted in mam. The attachment 
continued down to 1875, when the last holder of the 
villages died, and, the Government having lesunied 
the villages, the attachment was raised. The plain- 
tiffs now sued to have their right declared to satisfy 
their decree f i om the revenues of the villages. Held 
tliat > the former suit was not a suit m respeet of a 
pension or grant of money or land revenue, uud that 
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an attachment placed m pursuance of an ordinary 
money-decree befoie the date of the Pensions Act, 

XXIII of 1871, could not be tieated as a suit in 
respect of a pension, grant of money, or land levcnuc 
instituted befoic such dato, so as to exclude the 
operation of the Act under, section 1. Secretary 
03? State por India in Council v. Jamnadas 

[I. Ii. R., 6 Bom., 737 

7 . — — Inam . — Grant of land free 

of revenue, — Specific Mehef Act , s 42 — A grant 
of lands free of revenue does not come within the 
purview of the Pension Act, 1871. Panohana- 
DAYYAN V . NlLAKANDAYYAN 

[I. Iu R., 7 Mad., 191 

8. - — Gratuitous pension — Suit 

for share of annual grant made by Government . — One 
S'., a servant of fclflfe Delhi Emperor, having been killed 
in Kurd wan while fighting tor lus master, the Em- 
peror built a tomb over lus remains, and made a 
grant of land (five mouzalrs) to his family for the 
purpose of maintaining it in the manner usual 
amongst Mahomedans. This grant was subsequently 
confirmed to a descendant of S. and his heirs. Some 
years later the land came into the possession of the 
Rajah of Burdwan, who paid to the grantees a cer- 
tain sum of money annually When the perpetual 
settlement was made, the British Government conti- 
nued the payment on account of the Kajah, m whose 
zemindan four of the five mouzalis were incorpo- 
rated. Owing to disputes in the family, a reference 
was made to Government, who reduced the money 
payment and appointed a mutwalli for the tomb. 
One of the descendants of S then sued the Govern- 
ment and the mutwalli foi a share of this annual 
payment. Meld that the grant to «$ ’s family was not 
a gratuitous pension or allowance, and that the 
money paymont by the zemmdar of Burdwan was 
tent justly due to them for the use and occupation 
of their land, and that the fact of the payment being 
continued by Government did not alter its nature. 
Accordingly, the suit was not barred by Regulation 

XXIV of 1793, or Act XXIII of 1871. Hazara 
Bbgmjm v. Collector op Burdwan 

[23 W. R., 378 

0. Grant by Mawab of Car - 

natic, Resumption of — Substitution of money pay- 
ment, — Suit to recover share of money — A jaghir 
having been granted by the Nawab of the Carnatic 
for the support of the grantee and his relatives, was 
resumed by Government, and a money payment, equi- 
valent to the rent, substituted. Meld that a suit by 
a relative of the original grantee to recover, as arrears 
of his share, money received by the representative of 
the grantee, was barred by section 4 of the Pensions 
Act, 1871. Mahommed Isaaok Mushyack v. Azee- 
zoon Nissa Bbgam * I. Ij. R., 4 Mad., 341 

10. — — Suit to recover matam 

service mam lands granted for support of temple — 
A suit by a lessee of the holders of a raatam service 
inam (icligious endowment for the support of the 
family of the grantees and of a temple) to recover 

IV 
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the inam lands from strangers is not haired by the 
provisions of the Pensions Act, 1871. Kolandai 
Mudali a, * Sankara Bharadhi 

[I. L. R„ 5 Mad., 302 

11. - — - — — - Religious endowment — * 

Peisonal grant — When the object of the endow- 
ment was to provide for certain religious and pious 
purposes, — Meld that the provisions of the Pensions 
Act were not applicable to it “ Pensions and grants ” 
in that Act meant peisonal grants, and not grants 
to endowments Secretary op State eoe India 
v. Abdul Hakkim Khan . I. Xi. R., 2 Mad., 294 

12. and s. 8. — Jurisdiction 

of Civil Court — Omission to obtain, previous to suit, 
certificate enabling Court to entertain suit . — Effect 
of certificate granted after the hearing — Part of 
bfce property m suit consisted of land, which was as- 
sumed m -the Courts below to be held on teims 
bringing it withm the Pensions Act, 1871. After 
the judgment, which disposed of the principal ques- 
tions in the case, had been given, final judgment was 
suspended upon an objection that no certificate had 
been obtained under the Act. The certificate having 
been then obtained and delivered to the Court, — 
Meld that the original defect did not prevent the 
suit proceeding. Mahammad Azmat Ali Khan v, 
Lalla Begum , . 1. 3b. R., 8 Calc., 422 

[I*. R.j 9 I. 8 

g, 8 , — Mortgage of t desaigiri hah v — 

Suit by mortgagee without certificate of Collector . — 
Sale m execution of decree passed m such suit,— 
Title of purchaser — Jurisdiction. — Res judicata.— 
Estoppel. — Where the mortgagee of a desaigiri hak, 
without obtaining the Collector’s certificate under sec- 
tion 6 ot Act XXIII of 1871, sued the representative 
of the mortgagor to enforce the mortgage-debt by 
a sale of the hak, and obtained a decree without 
jurisdiction, — Meld that the proceedings m the suit 
were without jurisdiction, and that the decree could 
not constitute the basis of any title, or estop the 
representative from suing for a declaration of his 
right to the hak as a life-holder as against the pur- 
chaser at the auction sale held in execution of the 
decree. Radhabhai v. Anantram Bhagvant , I. L . 
R , 9 Mom , 198, followed. Vasanji Haribhai v. 
Lallu Akhu . . I. Xi. R., 9 Bom., 285 

1. g. ip . — Toda gar as hale. — Liability 

to attachment. — Attachment — A toda garas hak is 
not exempted from attachment under a decree of a 
Civil Court by section 11 of the Pensions Act of 1871. 
The word “ pension” in section 11 of the Pensions 
Act is used m its ordinary and well-known sense, — 
viz , that of a periodical allowance or stipend granted, 
not in respect of any right, privilege, perquisite, or 
office, hut on account of past service or particular mer- 
its, or as compensation to dethroned princes, their fami- 
lies and dependants. A toda garas hak does not come 
within the meaning of the word (t pension,” which 
denotes something different from <f a grant of money 
or revenue” as defined in section 3 of the Act. 
Secretary op State tor India in Council v, 
Khemchand Jeyohand . I* 4 Bom*, 432 

7 B 
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2 . — ■ Attachment of bonus. — Lia- 

bility to attachment —A bonus granted by Govern- 
ment in addition to a pension to an officer compul- 
sorily retired on account of reductions in the public 
service is not a pension within the meaning of the 
Pensions Act, 1871, section 11, and was liable to at- 
tachment in execution proceedings begun prior to 
Juno 1, 1882. Khasim v. Cajhhhb 

[I. L. R>, 5 Mad., 272 

■ — . ■ s. 12.— -Assignment of pension before 

gassing of Act — On the 12th February 1865, A , 
who was in leceipt of a zihakhi pension from 
Government, assigned by deed a portion thereof to his 
wife m lieu of her dower. After his death, disputes 
arose between the wife and the hens of A . m regard 
to a portion of the amount thus settled on her, and 
she instituted a suit, on a certificate gi anted by the 
Collector *under section 6 of the Pensions Act (XXIII 
of 1871), m which she prayed for a declaration of her 
proprietary right m respect of the said money, and of 
her power to transfer the same. H eld that the 
* assignment of the 12th February 1805 having boon 
made before the passing of the Pensions Act, was not 
invalidated by section 12 of that Act, which had no 
retiospective operation. Imtiay Beg am v t Liajkat- 
un«nissa Begam . . I. L. R., 7 All., 886 

Reversing, on a re-hearmg of the case (the first 
hearing having been ex paite), Imtiajs Begam v 
Liakat-un-nissa Begam . I. L. R., 6 All., 630 

PEONS, APPOINTMENT OF— 

1. Naair, Power of.— Deny. Act V 

of 1863 , it. 3, By Bengal Act V of 1863 the 
appointment of peons was vested in the Nazir, subject 
to the approval of the Judge, by whatever title 
designated (sections 3 and 12), and no superior 
authority was competent to control such appointments 
or to restrict the choice of the Nazir. Ik the MAT- 
TER Or THE PETITION OP GOQROO DY AT SlNGH 

[9 W. R., 333 

2. Officers of MunsiPs Court.— 

Lower of Judge. — All officers of a MuusiPs Court 
are appointed by him, subject to the approval of the 
Judge, who should hear what any person aggrieved 
has to say, and determine whether the Muusif has 
rightly exercised Ilia authority In the matter or 
Gooboodass Bhuttaohaejee . 11 W, R., 158 

8. Appointment of officers in 

Munaifs Court .—Lower of Judge.— Bene. Act V 
of 2863 — A Judge is not warranted m interfering 
with the appointment of peons made in a Mimsif’s 
Court under Bengal Act V of 1803, and approved by 
the Munsif. In the matteb or Somkrooddken 

[11 W, R., 159 

PE RIM, ISLAND OP, LAW IN PORCE 
IN— 

See Jurisdiction or Criminal Court— 
OrriiNors committed only tartly in 

OND Dj.bTRI.CT — A1 UK n Fit 

„ [I. L. R., 10 Bom., 258, 263 


PERJURY. 

See Appeal in Criminal Cases— Proce- 
dure , B.L.R.,Sup. Yol.,426 
See Cases under False Evidence. 

See Sanction to Prosecution— When 
Sanction may re Granted, 

[3 B. L> R„ A, Cr.» 10 

PERMANENT SETTLEMENT. 

See Cases under Enhancement or Kent 
* — Exemption prom Enhancement by 

uniform Payment or Kent, and Pre- 
sumption. 

Districts to which it has not 

been extended. 

See Bengal Kent Act, 1869, ss 10 and 1 7 
[8B.L, R„ 280 

L Date of settlement— The date 

of tho permanent settlement was March 22nd, 1793. 
ItAJESSUREE DEBIA 0. SiUBNATH CllATTMUWK 

[4 W. R„ Act X, 42 
Dhunpux Singh v. Gooman Singh 

[W. R., 1664, Act X, 61 
Poran Bebee v. Ally Khan 

[W. R., 1864, Act X, 61 

2. District of Je#» 

sore . — Tho date of the permanent settlement fur the 
district of Jessore was April 11th, 1790, Hu HO 
Nath Koy v. Ameer Biswas . . 1 W* R., 231 

3, — Permanent settlement, Re- 

ference to, in Act X of 1869 *— Sufmuiwmt 
settlements , — Tho words <f Permanent Settlement ** 
in Act X of 1859 refer to tho permanent settlement 
of 1793, and not to permanent settlements subse- 
quently made, Sheorurn Ball v. Ram Puetav 
Singh * * * .3WJ,, Aet X, 20 

PERPETUITIES* 

See Hindu Law— Will. 

[2 B. L. R., O. C., II 
4 B. L. R„ O* C.* 103, 231 
9 B, L* R., 377 

PERSONAL DECREE. 

See Cases under Hindu Law— Widow- 
Decrees against Widow ah repre- 
senting the Estate or Personally, 

See Husband and Wive. 

[8 B* L. K„ 372 

PETITION, APPLICATION BY, FOR 
APPOINTMENT OF GUARDIAN, 

See Guardian— Appointment, & a 

LI. L* R„ 2 Ch1c„ 357 

PETITION FOR ADMINISTRATION 
SUMMONS. 

See Administration. 

[3 B. L, R„ Ap* 3 
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PETITION, MISSTATEMENT IN— 

See Privy Council, Practice op— Objeo- 
, tions, Pbaotice as to— 

[14 B. lx, B., 304 


PETITION, POWER TO ALLOW WITH- 
DRAWAL OF— 


See Insolvent Act, s. 7. 

[6 B. Jjk R., 558 

PETITION, POWER TO BET ASIDE 
ORDER DISMISSIN G — 

See Insolvent Act, s. 7. 

[6 B. I». R., 310 


PHULKUR, RIGHT 0F- 

— Proprietorship in soil.— Phnlkur, or 

the right of gathenng fruits, is a right indicative of 
a certain dominion over the soil. Leelanund Singh 
v, Moheshtxb Singh 

[3 W. R., P. 19 : 10 Moore’s I. A., SI 
PILOTS, 


See Cases under Shipping Law— Colli- 
sion, 


PLACE OP WOES HIP, LIBERTY TO 
EEECT— 

See Right op Suit— Public Worship, 

1 Suits regarding bight op— 

[I, L. R., 2 Mad., 143 
I. L, R,, 7 Cale., 694 
I. L. R., 5 Mad., 304 

PLAINT. Col. 

1. General Construction op Plead- 

ings 4397 

2. Admission op Plaint , . . 4397 

3. Poem and Contents op Plaint . 4398 

(«) Bate op Cause op Action . 4398 
( h ) Frame op Suits generally , 4399 
( o ) Plaintifps .... 4400 
(d) Dependants .... 4402 
(*?) Boundaries .... 4403 
(/) Special Cases . . . 4405 

4. Verification and Signature . 4406 

5. Amendment op Plaint . . , 4410 

6. Return op Plaint . . . 4423 

7. Rejection op Plaint . . . 4428 

8. Procedure ..... 4430 

See Court Fees Act, 1870, son I, art. 1 
[I. L. R., 7 Bom., 535 
See Mdltifaeiousness. 

[B.L. R., Sup. VoL,731 
2 B. L. R., A.C., 341 
2 B. L. R., Ap,, 53 
2 Lad. Jux„ N. S., 245 
9 W. R„ 490 
18 W. R., 464 
11 W. R., 263 

See Cases under Relief. 

See Stamp Act, 18G7. 

[7 B. L. R., 003, 664, note 


PLAIHT — continued. 

See Cases under Variance between 
Pleading and Proof. 

Admission of— 

See Practice— Civil Cases— Leave to 
Sue or Depend. 

[I. L. B„ 3 Calo., 370 

Amendment of— 

See Appeal— Orders. 

[I.L.R.,3 AIL, 854 
See Issues — Fresh or Additional Issues. 

[I. L. R., 2 Calc., 1 

See Parties— Adding Parties to Suits— 
Plaintiffs . I. L. R., 1 AIL, 453 

See Relinquishment or Omission to 
Sue for Portion op Claim. 

* [I. L> R., 3 Cale., 785 

See Small Cause Court, Presidenoy 
Towns — Recovery op Immoveable 
Property . . I. L. R., 2 Bom., 9J 

Filing of— 

See Limitation Act, 1877, art, 17S. 

[I.L.R.,3 Calc., 312 

Order rejecting, for undervalua- 
tion. 

See Appeal— Acts— Court Fees Act. 

[I. L. R,, 2 Bom., 145, 219 
See Appeal— Acts— Stamp Act, 1867 

[6 B. L. R , Ap , 11, 12 
7 B. L, R., 663, 664, note 

Presentation of— 

See Pauper Suit— Suits 

[I. L. R., 1 All , 230 
Marsh., 174 * W. R., F. B., 53 
1 Ind. Jur., O. S., 66 
6 H. W„ 225 

Rejection of— 

See Libel . . . 10 B. L. R., 71 

Return of, for presentation in 

proper Court. 

See Appeal— Orders. 

[I. L. R., 1 All., 620 
I. L. R., 2 AIL, 357 
I. L. R., 3 AH., 456, 855 
L L. R., 4 AIL, 478 

See Cases under Limitation Act, 1877, 
s. 4. 

Varying form of— 

See Valuation op Suit— Suits 

[I. L. R., 1 Mad., 40 


— Verification of— 

See False Evidence — Generally. 

[2 3, L. R., A. Cr.» l 
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PIaAINTI— continued. 

1, GENERAL CONSTRUCTION OF PLEADINGS. 

1. Headings m Courts m India* 

—Pleadings in Indian Courts should not be eoiistiued 
with the same strictness as they aie m the English 
Courts Nawab Nazim or Bengal v. Amrao 
Begum * . . . . 21 W. B., 59 

See Girdharee Singh v. K^oolahul Singh. 

[6 W. B., P. C., 1; 2 Moore’s I. A., 344 

Mokuddims or Mogzah Kgnkgnwady v, Enam- 
dar Brahmins or Mogzah Soorpal 

[7 W. B., P. C„ 8 : 3 Moore’s I* A., 383 

Mohesh Chgndee Mookerjee v. Ramdhgn 

Pag , . . . . 13 W. B., 248 

2. 'Primary and second- 

ary relief — Z and his three xnmoi sons were joint 
owners of a village which Z. hypothecated by deed oi 
simple mortgage to <7. Subsequently Z executed an- 
other deed of mortgage to </., part of the consideiation 
whereof was the cancellation of the former bond, which 
r was paid off and extinguished accordingly. J., how- 
ever, fraudulently caused it to, appear from the nova- 
ting document that the former mortgage was still 
alive, and after the death of Z. put the bond m suit 
against Z *$ widow, who, being ignorant of the fraud, 
confessed judgment as guardian of her minor sons ; 
and the entire right and inteiest of ZJs heirs were 
sold m execution of the deciee obtained by J. Subse- 
quently the fraud was discovered and Z.’s sous brought 
a suit to sot aside the execution sale and to recover 
possession of the property first mortgaged. In re- 
gard to three fourths of this property they prayed 
that tf possession might he awarded to them by estab- 
lishment of their right and share by amendment of 
the revenue papers.” In regard to the remaining 
one fourth, they prayed for possession “ by light of 
inheritance to Z.” by cancelment of the execution- 
Bale and of the fraudulent decree Held that plead- 
ings in the Indian Courts must not he eonstiued with 
the same strictness as in English Courts , that al- 
though m an informal and loose way, what the plaint 
substantially sot out, as the primary lelief sought, 
was the entiro avoidance of the decree and the pro- 
ceedings resulting therefrom as vitiated by fraud, 
and, as secondary relief, to be granted, if the Court 
should not see its way to setting aside those pio- 
ccedings, a declaration that they took effect only as 
regards one fourth of the propel ty JSfaioah Nazim 
v Amrao Megam, 21 W. It., 59, lef erred to. Nathg 
Singh v, Jodha Singh * I. L. E., 6 AIL, 406 

2. ADMISSION OF PLAINT 

6* - ■ ■ Holiday. — -Stamp duty — The re- 

ception of a plaint for arrears of rent by the Collec- 
tor on Good Friday, although by the Circular Order 
of the Board of Revenue such day is an authorised 
holiday, is not illegal. There is no illegality in the 
reception of a plaint engrossed on insufficient stamp 
paper, if the full amount of the stamp duly has been 
paid at the time Gobinjo 1Cgmah Cho wniiRir v 
IlARGOl'AL Nag 

[ 3 BrL. B,, Ap„ 72 : II W. E , 537 


<? 

PLAINTT— continued, 

3. FORM AND CONTENTS OF PLAINT. 

(a) Date o# Cagse oe Action. 

4. limitation.-— C> vil Procedure 

Code, 1859, s. 26 . — In a amt to recover possession, 
plaintiff is bound, under section 20, Act VIII of 1850, 
to givo the date on which he \\ as dispossessed as ac- 
curately as possible, especially where one of the 
issued is whether ho has been in occupation of the 
land within twelve years of suit. Boybonath Sgh- 
mah V. Ojan Bibee , , 11 W. B,, 238 

6. — — - - Plaint not shoio* 

mg when cause of action arose. — A plaintiff is 
bound by the Civil Procedure Code, to show on the 
face of the plaint that his cause of action accrued 
within the period of limitation. Where an assign- 
ment to himself is a material part of a plaintHFa 
cause of action ho ought to allege the fact in his 
plaint. Brooke v % Gibbon . * 21 W. B., 47 

6. — Objection to cause 

of action being barred . — Section 32 of Act Vi II of 
1859 imposes upon the Court of llrafc instance the 
duty of taking any legal objection apparent on the 
face of the plaint , see Malam h om Mamngouda v, 
Shigouda valad Kadapa , 7 Main., A. C, 99 s and 
the fact that a portion of the claim is evidently bar- 
red by the law of limitation from which no ground of 
exemption is stated, is an objection which ought to 
be noticed by the Court when receiving the plaint,* 
or if not taken, notice of then it may be at any subse- 
quent stage of the suit. Halujx Kkhraji c. Raj* 
sangji Jalmsangji . 2 Bom*, 169 : 2nd Ed., 182 

7. — — — * Taking plaint off 

the file. — Indefiniteness . — Omission to show suit not 
barred.— A plaint which merely stated that the cause? 
of action arose previous to 21st August I8U9 ami 
which did not show that the suit was not barred by 
limitation, was ordered to bo taken oil the tile, 
fciGNAMGLL 0. SGNARAM ROTTI 

[8 B. Jj. E., Ap., 23 

8. * Plaint not show* 

ing when cause of action arose.— The fact of A.’s 
plaint not showing when the cause of action arose, ta 
ground for rejecting the plaint, but no ground for 
finding on the trial that the suit is barred upon an 
issue laised as to limitation. Kallynagtu Bjuw 
v. Rajeeblooiign Mgzuomdar 

[2 Ind, Jur., H. S„ 34$ 

9. — — Omission to state 

token cause of action arose in plaint.— Amendment ff 
plaint.— A suit, in which the plaint discloses a muse 
of action falling within the period of limitation, 
should not be dismissed alter the framing of issues 
merely because the Court considers that an erroneous 
dale has been assigned in iht pluiul as tin 2 * 4 cause of 
action Tin* plaint should be amended. Mu%oKAJ 
8ingii v Nun Khan , , 7N. W 4 , 364 
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PLAINT— continued, 

3. FORM AND CONTENTS OF PLAINT 
— continued. 

(h) Frame 03? Suits generally. 

10, Paper referred to in plaint. 

— A paper referred to in a* plamt is not a part of the 
plamt. Toulton v, Gwyther 

[Bourke, O, C., 273 

11, Schedule to plaint .— -Statement 

of cause of action . — The schedule appended^ to a 
plamt cannot disclose a cause of action not revealed 
in the plaint, Muzhur Hossain v. Dinobundo 
Sen , * , Bourke, O. C., 8: Cor., 94 

Luckey Money Dossee v. Khetter Coomary 

Dossee , . , 2 lad. Jur., N. S., 117 

12 , Defects in plaint .— Plaint 

shoioing good cause of action,— Gi ound for dismis- 
sal of suit — A suit should not be dismissed for mere 
detects in the plamt, if the evidence shows there is a 
good cause of action. Golam Ali Chowdury v . 
Futtiok Chunder # . , 10W. B., 460 

13, — — — Plaint showing 

good cause of action . — Ground for dismissal of 
suit . — If a plaint discloses a cause of action, a Judge 
on appeal ought not to dismiss the suit, on the 
ground merely of defect m the allegations in the 
plamt. Kaseenauth Moor v. Reejoonissa 

[Marsh., 198 : 1 Hay, 467 

14, — Inaccuracy of 

language . — Ground for dismissal of suit,— Con- 
strut t ton of plaint . — A plaintiff’s suit should not be 
dismissed because, m describing his cause of action, 
strictly acciuate language has not been used A 
plamt should not be construed literally, but accord- 
ing to the plaintiff’s real meaning, unless such mean- 
ing is inconsistent with the words used m the plamt, 
so as to deceive the defendant and prejudice his de- 
fence, Inglis v. Ram Singh . W. R., P, B., 159 

PlTAMBUR MOORERJEE V, HUREE NARAIN THA- 

koor . , . , W. R., 1864, 50 

15, — * Want of dis- 

tinctness in plaint. — Gtound for dismissal of ap- 
peal , — A suit should not be dismissed at the last 
stage of the pioceedmgs m regular appeal for want 
of sufficient distinctness in the plaint, but such defect 
may be cured by examining the plaintiff or his 
pleader on that pomt. Jugmohun Tewaree v. 
Buldeo NaIk . . , .3 Agra, 162 

Abdoollah v. Shaha Mujeesooddeen 

[15 W. R., 286 

16, Indx stmetness 

and obscurity of plaint.— Ground for refusal to 
give deci ee . — A Court is justified in refusing to give 
a decree upon a plaint which it deems to be inten- 
tionally indistinct and obscure, Mahomed Hossein 
v. Krishno Churn Misser , . 20W. R., 147 

See Ram Dyae Dutt v . Ram Dooeae Deb 

[11 W, R., 273 


PLAINT — continued. 

3, FORM AND CONTENTS OF PLAINT 
— continued 

(b) Frame or Suits generally— continued. 

17 , Mistake in plamt.— Ground 

for dismissal of suit. — A suit should not be dismissed 
for what is obviously a mere mistake m the plamt, 
viz , the erroneous statement of the date of a mort- 
gage made many yJars before the plaintiff acquired 
an intei estm the propeity, where all the parties to it 
were dead, and the deed itself lost. Laeea Dabee 
Pershad v. Beharee Lale , , 3 Agra, 33 

Mohun Lale v. Noor Khan # 3 Agra, 218 

18 % 

eturn and 

amendment of plaint — Ground for dismissal of 
suit — A suit camiot he dismissed merely on the 
grounds that the plamt did not contain a specifica- 
tion of the land m the defendant’s possession, and 
that therg was an error m the plamt m the description 
of the defendant’s residence, Reza Ali v. Purna- 
NAND CHUCKERBUTTY 

[6 B. L, R., Ap., 84 : 14 W. R., 474 

* 

19 . — Suit for account.— Principal 

and agent. — Discussion as to form of plamt m suits 
for an account. Gobind Mohun Chuokerbutty v. 

i§HERI3?3? 

[I. L. R., 7 Calc., 169 ; 8 C. L. R„ 357 

Shooshi Bhoosun Pal i>. Guru Churn Moo- 
khopadhya 

[I. L. R., 7 Calc., 89: 8 C. L. R., 285 

20. — Partnership suit. — Giml 

Procedure Code, 1877 ,sch IV, form 113 —The plaint 
m a partnership suit ought to be framed on the lines 
of form 113 m schedule IV of the Code, and the 
accounts should be taken as prayed m that foim 
Ram Chunder Shaha v Manick Chunder Ma- 
nila , I. L. R., 7 Calc., 428 ; 9 C. L. R., 157 

21. Suit to remove bunds on 

river. — Interruption to flow of water — How a 
plamt should be framed m a suit for removal of cer- 
tain bunds which mteirupted the plaintiff’ s light to 
a flow of water from a river, considered. Court or 
Wards v. Lieanund Singh 

[4 B. L. R., Ap., 30 ; 13 W. R., 48 

22. Suit for fishing in tank 

without permission.— Suit for damages and 
trespass. — Wheie the owner of a tank wishes to 
bring a suit against a person for fishing m the tank 
without his pei mission the plaint should be framed 
for the recovery of damages for trespass, and should 
not be based on an alleged dispossession by reason of 
the defendants fishing m the tank. Lukhimoni 
Dasi v. Koruna Kant Moitro , 3 O. L. R„ 509 

( c ) Plaintiffs. 

23. Suit by a firm.— P<?r Peacock, 

C . J . — A suit by a firm should not be brought m the 
name of the firm, hut in the names of the members 
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PLAINT — continued . 

3. FORM AND CONTENTS OF PLAINT 
— continued* 

(c) Plaintiffs — continued* 

Suit by a firm — continued . 

who constitute the firm Pultn Dehart Sen v> 
Watson . . . B. L. R., Sup. VoX, 904 

S. C. Poolin Beharee Sen e Watson 

[9 W. R„ 190 

Gossain Gttngi-a Dutt Bhaeutee v Dabee Pass 
Baboo . . . . 25 W. R., 118 

24. Suit by Company. — Cor- 

poration^ Suit by — Plaintiff, Misdescription of * — 
Civil Procedure Code {Act XIV of 1882), s* 435 * — 
Companies Act (VI of 1882), s * 41 . — A plamt was 
filed in which the plaintiff was described as J., 
manager of the X Company, Limited, and in the f 
body of the plaint several allusions were made to the 
u plaintiff-company,” and the claim made in the 
plaint was a claim made on behalf of the Company. 
It was not suggested that the X Company was a 
Company authonsed to sue oi he sued in the name of 
an officer or trustee, nor was it shown that it was re- 
gistered as a corporation under section 41 of the 
Indian Companies Act. Held that the suit was bad- 
ly framed and that it should he dismissed Camp- 
bell v * Jackson . . 1. 1*. R., 12 Calc., 41 

25 . Suit on behalf of minor. — 

Suit by mother as guardian. — Description of plain- 
tiff * — It is not absolutely necessary for the mother to 
describe herself as guardian in the plaint, when the 
suit is evidently brought by her as mother of her 
minor son. Ggono Monkk Delia v* Ram Kumol 
Sandlr 17 W . R„ 144 

20. — Description of 

plaintiff. — Objection to frame of suit . — In a suit 
brought on behalf of a minor by his next friend it is 
not necessary for the next friend to have a certificate 
under Act XL of 1858, provided he have in fact per- 
mission of the Court to sue* Where a suit was 
brought m the name of A* for self and as guardian 
of her daughter B., a minor, and it was objected that 
it should have been brought in the names of A*, and 
of B., a minor by her next friend and guardian , — Held 
that, as no one was misled or injured by the improper 
form of the plaint, the objection ought not to be held 
fatal, but the decree must be taken to be m favour 
of A* and of B * suing by A , as if the suit had been 
properly framed. Alim Buksh Fakir v . Jhalo 
Bibi . . . . I. L. R., 12 Calc., 48 

27, — — — Suit by manager 

of minors’ property . — Beng, Act IV of 1870 *— A 
suit brought by minors through the manager of their 
propei fcy as next friend must follow the form pre- 
scribed by Bengal Act IV of 1870. Joyram Lall 
Mahtoon v Stewart . . 20 W. R,, 453 

28. Suit against administrator 

or minor for an account .— Minors Act (Bom- 
bay), XJT of 185}*— Misconduct * — A plaint under 
Act XX of 1864 by a relative of a minor against his 
administrator must specify one or more acts of nus- j 


PLAINS —continued* 

3. FORM AND CONTENTS OF PLAINT 
— continued 

(e) Plaintiffs— continued* 

Suit against administrator of minor for 
an account— continued* 

conduct, or assign some satisfactory reason for appre- 
hending an injury to the estate of the minor by the 
administrator; otherwise it will be held to contain 
no cause of action. Damodarbab Manx real «. 
Utam'aeam Manxklal . , 10 Bom*, 414 

29. Misdescription of plaintiff, 

— Suit for rent. — Plaintiff sued for rent, describing 
herself as holding a dur-imrasi joto, and the lower 
Appellate Court treated that description of her jote 
as misdesetiptive, because the jumma-wasil-baki 
papers called her a mirasi-ijardar, and othei papers 
showed her to be a dur-mirasi talookdar. Held m 
special appeal that the misdescription, if there were 
any, was an utterly insufficient ground for throwing 
out plaintiff’s claim. BuoomJN Moyer Dasher p, 
Ruffiok MtTNBLE . . . 17 W. R„ 17 

30 . — — - Residence*— Ci- 

vil Procedure Code , 1877, ss* 50*52. — Description 
of defendant. — To describe the plaintiff as residing 
in Clutpore Road in the town of Calcutta is not a 
sufficient description, under section 50 of the Civil 
Procedure Code, of Ids place of abode j nor is it sufil- 
cient under that section to describe the defendant an 
formerly of Calcutta without alleging that the plain- 
tiff has been unable to ascertain his place of resi- 
dence more definitely, Solomon v, Anirnn* Avar. 

[4 0. 3L. E m 368 

(d) Defendants, 

31. — - Description of defendant. 

— Act VIII of 1859, s. 2(1 — TUles of honour* — 
Where tins Government has recognised a person as 
having a right to bear particular titles, a plaint* in a 
suit against such person does not contain the de- 
scription of the defendant ” in accordance with sec- 
tion 26 of Act VUI of 1859 if such titles are omit- 
ted. In such a case the plaintiff should, on the ob- 
jection being taken by the defendant, bo ordered to 
amend the plaint , and if such order Is not complied 
with, the plaint should he rejected, Maharaja 
of Vizianaoram v* Lakshmi Challaya 

[12 B. Xi. R„ F* C„ 443 : 18 W, 301 

Reversing decision of High Court in Seta Rama 
Krishna Rayudappa Rancu Rao v, Vpau Rama 
Gajapayy , , . , .8 M 31 

32. — Act VUI of 

1859, s. 25* — Title of honour *— Thu object of section 
26, Act VIII of 1859, is to identify the parties to 
the suit ; and where it was clear on the defendant’ll 
own admission that the right party was sued, an -ob- 
jection by the defendant that the plaint wan had, as It 
omitted to style him Roy Rahadom*,** was overruled. 
Kissen Chand Golahia v Medium Kutiuma Roy 

ri3 B. L, II., 445, note : 12 W. Ii„ 460 
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PLAIWT — continued , 

3. FORM AND CONTENTS OF PLAINT 
— continued . 

(<?) Defendants— continued, 

33. Suit against firm. — Partners 

—In an action against a firm the names of the 
partners should he specified in the plaint, and a sum- 
mons served on one or more of its members if resi- 
dent within the jurisdiction Yeknath Babaji v 
Chand Kahanji . . . .1 Born., 85 

34 , — Suit against a corporation 

or company.—^ VIII of 1859, s 26 —A plaint 
descubed the defendants as C. S. f Deputy Agent of 
the East Indian Railway Company, and TV. B L , 
District Engineer of Rajmehal and Beerbhoom, who 
were made joint defendants. The real defendants 
were the East Indian Railway Company Held, the 
plaint did not contain the description of the defend- 
ants under section 26, Act VIII of 1859 The Com- 
pany should be sued in its corporate name. Ramdas 
Sen v. Collector or Moorshedabad 

[2 B. UR., S. 3N., 0 

S C. Ram Doss Sen v. Stephenson 

[10 W. R., 866 

Nubbin Chundee Paul v Stephenson 

[15 W. R., 634 

85 . Suit against company.— 

Ignorance of names of persons f owning company . — 
In the case of an unincorporated or unregistered 
company, the plaintiff, if he does not know of what 
persons the company is composed, may sue the com- 
pany by the name under which they are carrying on 
business, stating m his plaint his inability to de- 
scribe them better. Koylash. Chundee Roy v. 
Ellis 8W.R,45 

(i e ) Bound aeies. 

33 , Omission to specify bound- 

aries.— Suit for land. — A suit to recover land with- 
out defining boundaries cannot be maintained, be- 
cause, if decreed, the decree could not be executed 
Mahomed Ismail v. Lalla Dhundur Kishore 
Nabain 25 W. R., 39 

37 , Effect of omis- 

sion on execution of decree. — The mere omission 
from the schedule annexed to a plaint of the bound- 
aries or other specifications of land will not exclude 
from the operation of the decree matters which are 
by name strictly claimed m the plamt and referred 
to as such m the decree, and which do not need any 
further specification. Shib Nabain Banerjee v 
Ram Nabain Lushkub . . 20 W. R., 142 

33 , Specification of bound- 

aries. — Suit to prevent infringement of rights over 
land.’— Where the object of a suit is to prevent the 
plaintiff’s lights over certain lands from being in- 
fringed upon, the boundaries of the lands should be 
given m the plaint. Ajoodhia Lall v. Gumani 
Lall 2 C. Ii. R., 134 


PL AI!N*T — continued 

3. FORM AND CONTENTS OF PLAINT 
— continued , 

( e ) Boundaries — continued. 

39, Description of immoveable 

property. — Civil Procedure Code , 1859, s. 26, 
cl 5 — Suit for land — Under Act VIII of 1859, sec- 
tion 26, clause 5, all that it is necessaiy for plaintiff 
to do is to descube tac property m such a manner as 
may suffice for identification; it is not absolutely 
necessary to set forth the boundaries. Aftabood- 
DEEN V. SHUMSOODDEEN MULLICK 

[18 W. R., 461 

40, Description of estate.— Ci- 

vil Procedure Code, 1859, s, 26, els. 4 and 5. — Bound- 
aries, Specification of — From clauses 4 and 5 of sec- 
tion 26 of Act VIII of 1859, it would appear that 
where a whole estate bearing a name is sued for, 
the boundaries need not he given. Ramdoyal 
Khan v . Ajoodhia Ram Khan 

[I. L. R., 2 Calc., 1 : 25 W. R., 425 

41 , t~ Description of property.—^ 

Indistinctness of boundaries . — Civil Procedure 
Code , 1859, s. 26 . — The indistinctness of boundaries 
is, under Act VIII of 1859, not a cause of nonsuit. 
Janokee Chowdhbanee v Dwareanauth Chow- 
dhry 1 Hay 7 555 

42, Effect of misdescription. — 

Misdescription of area and boundaries. — Suit for 
enhancement . — As to the effect of misdescription of 
area and boundaries m a suit for enhancement of rent. 
Tabinee Churn Sannyal v . Mohima Chundb-b 
Shaha 22 “W. R., 426 

43, Procedure on omission 

to specify boundaries .— Amending plaint . — In 
a suit m which the plaintiff claimed seveial plots 
of land, but did not specify tbe boundaries m respect 
of one of them, it was held that the proper course was 
for the Court to call upon the plaintiff to amend 
his plaint. Jonab Ali Mollah v Golam Assad 
Chowdhby . . . . 21 W. R„ 187 

44, Procedure in case of irregu- 

larity in form of plaint. — Civil Procedure Code, 
1859, s 265 , cl — Amendment of plaint. — If a plaint 
be drawn ( not in accordance with the provisions of 
clause 5, section 26, Act VIII of 1859, the plaintiff 
ought to be allowed to amend the plaint without the 
suit being at once dismissed. Bissunden Nabain 
Shahee i?. Gungerkissen Shahee . 2 Hay, 351 

45, Contents of plaint .— Civil 

Procedure Code, 1859, ss 26, 27 . — Under section 26, 
Act VIII of 1859, the plamt is intended to be a state- 
ment of facts, and not merely a prayer for relief. The 
words e< cause of action 33 m that section, as distin- 
guished fiom the f< relief sought for ** and the “subject 
of the claim, ” mean the grounds entitling the plaintiff 
to the remedy he seeks Hurchvrn Doss v . Haza- 
beemull . . 1 Ind. Jur., O. S., 12 

43, Suit for breach of contract. 

J — and delivery of goods —Omission to allege 
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PlxAIRPP— continued, 

8. FORM AND CONTENTS OF PLAINT 
— continued . 

(e) Boundaries — continued. 

Suit for breach of contract— continued, 
readiness and willingness to pay on delivery . — 
In a suit by the plaintiffs to lecover damages from 
the defendant, a surety upon a contract to deliver 
coffee to the plaintiffs, the plaint did not allege the 
willingness o± the plaintiff to pay on delivery. 
Reid on special appeal that such allegation was not 
necessary, its absence not having prejudiced the de- 
fendant. Pierce v, Opendra Shetti Ganapathy 

[7 Mad., 364 

47. Suit for contribution.— 

Requisites of claim — A claim for conti lbution 
should distinctly set forth the amounts due by each 
party sued, failing which the plaint should be i eject- 
ed. Bholanath Chatter jee v, Ind$r Chand 
Doogub * 14 W, R,, 373 

^ (/) Special Cases. 

43, Suit for damages for tort. — 

Rules of Rnghs% law . — Plaints must state the relief 
sought for, the subject of the claim, the cause of ac- 
tion, and when it accrued ; and m suits for damages 
for injury done, the natine of the injury ought to ho 
set out The strict rules of English law do not ne- 
cessarily apply to plaints m this country, Mojuesh 
Chundee Mgokkejee n, IUjMduun Pad 

[13W.B., 248 

In every such plaint, plaintiff should name the 
amount of damages which he seeks to recover ns com- 
pensation for the injury of which ho complains. 
Girdbarlad Dayaujas v . Jagannath Girdhar- 
®hai * , . • ♦ 10 Bom., 182 

49. Suit for declaration of title 

and to have sale set aside.— Amendment of 
plaint — Where a person, by right of inheritance, 
sued for a declaration of his title to a share in a cer- 
tain sum of money to which the defendants laid 
claim, and the defendants met that allegation by set- 
ting up a sale, which the plaintiff admitted , — Reid 
that the plaintiff was bound to mention in his plaint 
the fact that he had parted with his title, and to 
allege the particular circumstances — misicproscnta- 
tion, undervalue, or fraud— on which he relies to 
have the sale set aside , also that the cause of ac- 
tion arose at some time within the period of limita- 
tion applicable to the case If sufficient cause 
exists, the Court may require the plaintiff to amend 
the plaint. Azimudin Khan v. Zia-ui-Nissa 

[I. L. K,, 6 Bom., 309 

50. Suit for possession and 

mesne profits,— Question raised in plaint— in a 
suit to recover, with mesne profits and other incidents, 
a jirayati village alleged by the plaintiff to form 
part of his xcmindari and to bo wrongfully held by 
defendant by virtue of the execution of a decree of 
the late Commissioner of the Northern Cirears passed 
m 1804, the defendant pleaded that he held on a 


PLAINTT— continued, 

3. FORM AND CONTENTS OF PLAINT 
— continued, 

(/) Sfboxal Cases —continued. 

Suit for possession and mesne profits ~~ 
continued, 

permanent lease, subject to a lived ({nit- rent , Unit he 
and Ins ancestors lmcl held on that tenure huioc and 
previously to the permanent settlement, Held that 
as the plaint praying for the recovery of poNseNyom 
proceeded on the ground, amongst others, of the vu 
lidity of the grant relied on by the defendant, the 
question as to the validity of the permanent kutfcu- 
bandi tenmo claimed by the defendant was properly 
open foi dotei munition m the present suit Vairi- 
CHARLA SURYA NARAYANA ^ ZEMINDAR OF KlTRA- 

pam) v, Nadiminti Bhagavay Dayan, taut Shastri 

[3 Mud., 120 

4 VERIFICATION AND SIGNATURE. 

51. — Inability to verify. - Civil Pro- 
cedure Code , s, 3#*— Generally plaints should 

be verified by the plaintiff. The exception under sec- 
tion 28, Act VIII of 1859, in favour of persons unable 
to verify, should be separately pleaded ami considered 
in each ease. In Tins matter of Tin? iwntion of 
MiTHiisstm Buesh Singh * 5 W, R., Mia., 33 

82. — Ground for not verifying 

personally.— Duty of Court on presentation of 
plaint , — It is incumbent on all Courts, without re- 
gard to rank or station, to see that plaints ami written 
statements are subscribed and vended by the parties 
in person, except when unable to do so by reason of 
absence or other good cause, when they may be allow- 
ed to be subscribed and verified by competent persons 
only. Kkenoo Singh Roy «j. Esuan 0»un jdhr Roy 

[6 W. R.| 213 

63* Duty of Court 

on presentation of plaint, — A Court ought never to 
allow a person other than the plaintiff to verily the 
plaint, save strictly under the exception wide 6 tin* 
law permits, — namely, where tin* plaintiff, by reason 
of absence or other good cause, is unable to subscribe 
it (see Act VIII of 1851), section 28). Whenever 
the plaint is not presented by the plaintiff in person, 
the Court should satisfy itself that the verification is 
actually signed by tho plaintiff. Nursing I)ki* v. 
Ram Mohun Mocker jee . . Marsh,, 178 

Ram Mokun Hooker, ter v. Nursing Deb 

[W. R., F B., 54; 1 I»d. Jm\» O, S H 63 

1 Hay, 379 

54. - - — Discretion of 

Court. — Civil Procedure Code, Itfiit), When an 

application is made to a Court to permit a plaint to 
be subscribed anil verified on behalf of the plaintiff, 
by a person other than tho plaintiff, the Court must 
exercise the power vested in it by section 28, Act 
VIII of 1859, and must decide whether or not the 
plaintiff by reason of absence or other good cause, m 
unable to subscribe and verify the plaint himself, 
Mouebsur Rukwh Singh v, Shko Naha in Hi now 

re W. B,, Mis., 59 
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PLAINT — continued* 

4. VERIFICATION AND SIGNATURE— con- 
tmued . 

Ground for not verifying personally— 
continued 

55. ; Absence on other 

good ground — A plaintiff may be excused fiom veii- 
fying lus plaint, not only by reason of Ins absence, but 
also tor any other good cause to the satisfaction of 
the Couit In the matter of the petition of 
Lkela Nund Singh . . . 7 W. R?, 168 

56. —Verification by person other 

than plaintiff. — Notice — When a plaint is sub- 
scubed and vended by a peison other than the plain- 
tiff, notice should be given to the defendant, nothing 
more formal need be done by way of notice to sup- 
port an application for the admission of the plaint, 
if the peison verifying is qualified m other respects 
according to the provisions of the Code of Civil Pro- 
ceduie Puddomokey Dosske v Shama Churn 
Chuckeebutty . , I Ind. Jur., N. S., 226 

57 . Improper verification. — 

Plamt alleging matter not personally known — Where 
the plaint alleges matter which cannot be personally 
known to tlie person making the verification, and 
which is not stated to be on information and belief, a 
verification winch does not distinguish how much is 
ti ue to the knowledge of the person making it, and 
what is alleged to be true on information and belief, 
does not fulfil the requirements of section 52, Act X 
of 1887. Solomon v. Abdool Aziz 

[4C.L.R, 366 

53 . — Personal knowledge of facts. 

— Information and belief — Personal knowledge — 
Civil Procedure Code ( Act X of JS77), ss 50, 51 — 
Act XII of 1879 , a. 11 — In all cases, whether a 
plamt is verified by the plaintiff or by some othei 
peison, the party veufymg should state shoitly what 
paragraphs he venfi.es of lus own knowledge, and 
what paiagraphs he believes to be true fiom the in- 
clination of othei s In the matter of Upendeo 
Lall Bose 

[I. L. R., 0 Calc., 675 : 7 C. L. R., 413 

59. — Allegation of 

fraud — Practice . — In a case where the plaintiffs set 
up gioss fiaud, and wheie the case depends mainly 
upon the personal knowledge of the plaintiffs, it is 
impel ative on the plaintiffs, or one of them, to verify 
the plamt Pbotap Chunder Baneejee v Kbishto 
KIshore Shaha . . I. L. R„ 8 Calc., 885 

See Jabdine, Skinner, & Co , v Shurnomoyee 

[24 W. R., 215 

80. Effect of non-verification by 

real plaintiff . — Benami mortgage . — In a suit foi 
possession after foreclosure, defendants urged that C . 
(and not A and B., the plaintiffs) was the actual 
moitgagee This was denied by A . and B , who ob- 
tained a decree In a subsequent suit brought by the 
representatives of A and B. for mesne profits, they, 
in conjunction with C , urged that C. was the real 
mortgagee , and C was made a co-plaintiff, but he did 
not verify the plaint. A decree was given for mesne 


PLAINT — continued. 

4. VERIFICATION AND SIGNATURE— con- 
tinned . 

Effect of non-verification by real plain- 
tiff— continued. 

profits m favour of <7, the plaintiff Meld that 
the fact that C. had not verified the plamt was no 
sufficient giound fpr dismissing the suit. Roy 
Mohanlall Mittea v. Bishnu Chundra Chat- 
TEEJEE . . . 1 B. L. R., A. C , 100 

S C Roy Mohun Lall Mitter v . Buhoo Soon- 
dttree Debia . . , 10 W* R., 145 

61. Partners .— Suit by firm — 

Where the plaintiffs described themselves as lately 
carrying on business under the name of C $ Co 
Held that there was no irregularity m the plamt 
being signed by C. $ Co., and verified only by A. B , 
♦one of the partners. Lachlan v Abdulla 

♦ [5B.L. R. s Ap.,89 

— Signature by one 

partner of the firm — Act VIII of 1859, s . 27.— 
Practice— By the practice of the Court, m a suit 
brought by a firm, one partner can, without having 
obtained special leave, veufy the plamt on his own 
behalf and also on behalf of his co-partners, Queere, 
—Whether such a practice is correct, or ought to be 
allowed to continue. Ramohunder v. Ohoonee 

Lall 12 B. L. R., 35 

83. Ealse verification. — Verifica- 

tion by mooktear — Civil Procedure Code , 1859 , s. 
24 — The verification of a plamt signed with the 
name of the plaintiff by her mooktear, and which 
does not avei what is false, but attempts to do what 
the law estops her fiom doing, is not a false veri- 
fication withm the meaning of section 24, Act VIII 
of 1859. Roshun Jehan v Enayet Hossein 

[W. R., P. B , 41 : Marsh., 127 
1 Ind. Jur, O. S.,44 

34 . Subscription by agent— 

Civil Procedure Code , 1877, s 51 — Under sec 
tion 51 of the Code of Civil Proceduie, Act X of 
1877, the Court may m its discretion admit a plaint 
which has been subscribed by an authorised agent of 
the plaintiff. Surnomoyee v. Poolin Behary 
Mundul 3C.L.R.,15 

65. Civil Procedure 

Code , 1877, ss 36, 51. — Section 36, lead along with 
section 51, of the Code of Civil Procedure (Act X of 
1877), shows that a plamt which may be presented by 
an authonsed agent, may m like manner be sub- 
scribed by him, and that subscription would be a 
compliance with section 51 Dhunput Singh Ba- 
hadoor v Jhoomuk Khawas . 3C.L. R., 579 

86. * Signature and verification 

by agent. — Civil Procedure Code ( X of 1877 as 
amended by Act Nil of 1879), ss 51 and 52 — A 
plamt, signed by a person holding a general power of 
attorney to sue on behalf of the plaintiff, is properly 
signed withm the meaning of the proviso in section 
51 of the amended Civil Procedwe Code. The Court 
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PLAINT —conh nn ed 

4 VERIFICATION AND SIGNATTJRE~co»- 
timed . 

Signature and verification by agent— 

continued. 

must bo satisfied, under section 52, that a person, 
other than the plaintiff, verifying the plaint, is 
acquainted with the facts of the case, but in the 
case of a person holding a general power of attorney, 
or of any other recognised agent, the Court will not 
insist on any extreme stringency of proof. Section 
52 does not require the verification of a plaint to he 
made m the presence of an officer of the Court ; but, 
having regard to the necessity of satisfying the 
Court that the peison, other than the plaintiff, who 
verifies the plamt, is acquainted with the facts of the 
case, it is desirable that a verification by such a per- 
son should be made m the presence of the Court, 
unless the Court be satisfied that thero is sufficients 
# ground for dispensing with his attendance. r Kasta- 
Xiiro v. itUQTOMJI Dadabhoy 

[I. L. R , 4 Bom., 408 

^67. Verification by unauthor- 

ised person. — Removal from file.- — Practice. — 
When a plaint has been verified by a person who 
has not shown to the Court that lie is a person com* 
petent to verify it, the Court will order the plamt to 
be removed from the file. Ovkrenb, Gurney, & 
Co., v . Steele . . 1 Ind. Jur., N. S,, 39 

e$. — Irregular verification.— 

Dismissal on ground of improper verification after 
admission of plaint. — The dudgeon appeal dismissed 
a suit on the ground that the plaint was verified by 
an agent, when it might and ought to ha\e been veri- 
fied by the plaintiff himself. Meld that the plaint 
having been admitted, the suit ought not to be dis- 
missed for this defect, but the Judge might properly 
have required the verification of the plaintiff to bo 
supplied. Gokul Chtwder v. Btjreek Begum 

[Marsh., 344 : 2 Hay, 325 

09. — False verification.— Waiver 

of objection, — A case having come on for hearing, 
the verification of the plaint was found to bo false. 
Upon this plaintiff applied to withdraw the suit with 
permission to bring a fresh suit. The Munsif reject- 
ed the application and dismissed the suit with costs. 
Meld that, as the defendant had filed a written state- 
ment and had not objected to the verification, it was 
the duty of the Munsif to dispose of the case on its 
merits, dealing afterwards as lie thought fit with the 
party making the false verification. Shama Soon- 
EUREE DeBIA V. ROHrMOODBEEN SlRDAR 

[24 W. R„ 71 

70. Objection to verification. — 

Verification of plaint by agent.— It is not competent 
to a Judge of a Small Cause Court to raise any ob- 
jection to the verification ot a plaint by an agent, 
after such verification has boon ovpiessly sanctioned 
by him at the commencement of the suit, 8 tjtto- 
CHD'KN GlIOSSAX. V , $UEOOP ClIUNBEXt DOSS 

- [12 W. B., 405 


PLAINT — continued . 

5. AMENDMENT OF PLAINT. 

71 . Power to amend. -Appellate 

Court . — A plaint cannot bo amended m an Appellate 
Court. Abdool Gtwoou a, Nur Band 

[1 B. L. B„ A. C., 78 i 10 W. E., Ill 

72. — - — — - Appellate Court. 

— Objection to plaint, — An Appellate Court is com* 
petentrat any stage to allow objections to la* taken to 
an apparent defect m the plamt. Colvin, Cowi i$, 
Elias . 2B.L. R., A. C., 212 : 11 W. R., 40 

73. Act Till of 

1859 — The Court has power to amend a plaint after 
it has been filed, although no express power to do so 
is given by Act VIII of 1859. Under Act VIII of 
1859, the Court has power to make all such amend- 
ments, fiist In the plaint, and afterwards in the 
issues, as may be necessary, in order to bring about a 
fair and proper trial of the matter winch the plaintiff 
comes into Court to have tried, Gam no Chandra 
D im? v Gang a Diim Nalit Motnw Dah «„ 
Ganoa Ouyb . . * , 7 B, L. R„ 333 

SAKUri lvESRA»TJ V IU.T9AN0Jr JALMKANfWT 

[2 Born., 189 : 2nd Bel., 162 

74. — Bight to Altering 

caw in appeal.-— A plaintiff was not allowed to alter 
his case cm second appeal, Dahmorathy Hunt 
CuuNDKR Mahabattra v, Kamrrxhwka Jana 

[Z I». B., 9 Calc,, 626 
13 C. I*. R,» 114 

7B. — — Ground for 

amendment, — Amendment at final hearing."— Aembh\ 
— A defect which appears on the face of the plaint, 
which would have rendered it inadmissible, is not* a 
matter lor amendment at the final hearing of the 
suit. Ramasami Ayyan v, Ua M ir Mut * an 

1 3 Mad, 372 

76. — * App! teat tun to 

amend with reference to objection taken at filing of 
plamt » — A plaint may he amended upon subsequent 
application, with i efereneo to an objection taken 
when it was filed. Tooxvon v. Gwytuisr 

[Bourke, O. O., 273 

77. Time for amendment— 

Amendment after settlement of w&Hett,— Amendment 
of a plamt is not allowable after issues are fixed, 
Amur Nab ain alias Nerput 8tm aye v Htmiroo- 
btejnseis ICoonwur . . ,6 W. B., 234 

78. — . Civil Procedure 

Code , 1877 > s. 58.— Amendment subsequent tg to first 
hearing. — The words in paragraph l of section 55 of 
the Code of Civil Procedure (Act X of 1877) **at or 
before the first hearing 0 arc merely directory and 
not mandatory, and, therefore, a plaintiff may, rndme* 
quontly to the "first heaving, 0 amend Ins plaint, pro. 
vided such amendment does not alter the original cha* 
motor of his suit. The plaintiffs (mortgagors) in a 
suit against their mortgagees sought only for produc- 
tion of the mortgage-deed or for an account, although 



£ 4411 ) 


DIGEST OF CASES 


( 4412 ) 


FX AIjNT — con tinned . 

5. AMENDMENT OF VI* Kim -continued. 

.Time for amendment— 

the averments m the plaint warranted a prayer for 
redemption. Subsequently to the first hearing of the 
suit they applied to be allowed to amend the plaint 
by adding a prayer for redemption. Held that the 
provisions of section 53 of the Civil Procedure Code 
(Act X of 1877) did not pieclude the Court from 
permitting the amendment to be made. Mohde a. 
Dongre . . * 1. X. R., 5 Bom., 1309 

79. — " — — - Amendment after 

return for amendment infixed time — Ciml Pro - 
cedure Code, 1877, s 53 — Semble , — That where at 
the first hearing of a suit the plaint is returned for 
amendment withm a fixed time under the piovisions 
of section 53 of Act X of 1877, and it is amended 
accordingly, it cannot afterwards be again returned 
for amendment. Bade-un-nissa w Muhammad Jan 
[I. L. R., 2 All., 671 

SO. — — — — Civil Procedure 

Gode 1882, s. 53 — Practice , — Amendment of plaint 
at a date subsequent to first heating — Meld (Old- 
yield, J, dissenting) that, under section 53 of the 
Civil Procedure Code, a plaint can be rejected, returned 
for amendment, or amended by the Court of first in- 
stance only at or before the first hearing of the suit, 
and not after the hist hearing thereof. Modlie v. 
Dongre , I. L. R , 5 Pom., 609 , dissented from. 
Soorjmulchi Koer’s case , I. L R ,2 Calc , 272, Pur- 
jore v f Phagana, I.L R , 10 Calc., 557 . L R„ 11 
I. A , 7 ; and Faml-un-nissa Peqam v Mulo, I. L. 
R., 6 AIL, 250, distinguished by Mahmood, J. Per 
Mahmood, J . — The plamt may, for causes other 
than those mentioned m section 53, he amended by 
the Court after the first hearing. Damodar Das v. 
Gokal Chand . . .LX. R., 7 AIL, 79 

81. Mode of amendment.*— Alter- 

ation of plaintiff’s case,— The Court is not to make 
a case foi a plaintiff which he has not made for 
himself Prosunno Ckunder Banerjee v Gou- 
ree Bass Bkuttaoharjeb . * 7 W. R., 478 

Q 2 , — - — — — Alteration of 

plaintiff’s case . — Variance between pleading and 
proof .—Semble, — The Court will not add an issue or 
amend the plamt so as to raise a wholly different 
question to that upon which the parties have come 
into Court. Bizjib Bibee v Monohue Doss 

[2 Ind. Jur., N. S., 118 

See Nehora Roy v . Radha Pershad Singh 

[I, X. R., 5 Calc., 64 : 4 C. X. R., 353 

33.— — Allowing new cause 

of action — Civil Procedure Code, 1859, ss 29 and 
31 ,— Sections 29 and 31 of the Civil Procedure Code 
empower the Court to permit such amendment in the 
plamt as may enable the Court to give relief m re- 
spect of the wrong originally complained of, but not 
to allow totally new causes of action to be added by a 
supplemental plaint Railoo Mull v. Nanus: 

[1 H. W., 171 : Ed. 1873, 250 


I PXAXNT — continued. 

5. AMENDMENT OF nikim—eontmued. 

34 , Ground for amendment.— 

Insufficient disclosure of cause of action — Where the 
plaint does not sufficiently disclose the cause of action, 
and a cause of action exists, the plaintiff should have 
been allowed to amend it under section 32, Code of 
Civil Procedure, 1859; not being so allowed , 1 he is at 
libeity to prove any cause of action which is not in- 
consistent with the plaint Xucyhee Prea Debia v. 
Brindabun Dey . . . law, R., 313 

85. — - Misstatement of 

cause of action . — The plaintiff having failed in 
application under section 441 of the Penal Code, 
brought a suit in a Civil Court for possession and for 
the demolition of a wall or fence put up by the de- 
fendant, dating his cause of action from his failure 
m the Criminal Court. In the Court of first instance, 
fre obtained a decree for possession. The Judge on 
appeal dismissed the plaintiff's suit on the ground 
that lie had no power to set aside a Magistrate's or-, 
der under the law cited Meld that, if the Judge was 
of opinion that the plaintiff had misstated his cause 
of action, he ought to have directed him to amend his 3 
plamt. Daboo Jha v. Luwa Jha 11 W m R., 223 

36, -Rejection of 

plaint for prolixity.— Civil Ptocedure Code, 1859, 
s 29 . — If a plamt not only asks for relief which a 
Court can afford, but seeks to open up matters already 
adjudicated upon in another suit, the Judge (instead 
of rejecting the plamt for prolixity under section 29) 
should entertain the suit and adjudicate upon the 
matters not adjudicated upon in the former suit, 
amending the plamt by striking out the issues relating 
to the matters adjudicated upon, Roshun Jehan 
v , Enayut Hossein 

[ W. R., F. B., 41 Marsh., 127 
[1 Ind Jur., O. S., 44: 1 Hay, 269 

87 . Altering character of suit 

— Civil Procedure Code, 1877, s 53 — Adding prayer 
for possession to smtfor declaration of title. — Section 
53 of the Civil Piocedure Code, which provides that 
a plaint cannot be amended so as to convert a suit of 
one character into a suit of another and inconsistent 
character, does not prevent a plaintiff, who has been 
ousted after suit brought for declaration of title, 
from amending his plaint by adding a prayer for pos- 
session. Mellus v. Vicar Apostolic op Malabar 
[I. X. R., 2 Mad., 295 

88 . — * Suit for posses- 

sion and mesne profits, — Resumption — Where m the 
plaint the i ehef sought for was possession and mesne 
profits, and the plaiut was m the course of the suit 
amended, and an additional stamp paid, so that the 
suit became one for resumption,— Meld, the amend- 
ment was improperly made, and the suit must proceed 
as a suit for possession and mesne profits Gobindo 
Mahapatro v. Gopeenath Pundit 

[B. X. R„ Sup. VoL, 581 : 6 W. R., 211 

89. — j Suit by manager 

to set aside deeds — Suit for redemption by minors . — 
Where the plamt, on the face of it, is one m which a 
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5. AMENDMENT OF PLAINT— confer 

Altering character of suit —continued. 

manager suing on behalf of minors is himself plaintiff 
and which seeks to set aside deeds constituting a mort- 
gage transaction, the Court cannot by amending tlio 
piamt turn the suit into a redemption suit on the 
part of the minors, Joyeam Lall Mahtoon v. 
Stewaet . . . . . 20 W. B , 453 

90, Suit on mortgage 

payable on demand — Amendment of suit for interest 
by making it one for account — Wheie a mortgage- 
debt is payable on demand the suit ought to be 
brought not for inteiest only, hut foi an account and 
payment of what remains due on the mortgage for 
principal and inteiest up to the filing of the plaint. 
This amendment was allowed m this case Annapa 
v Ganpati . . * I. L. B., 5 Bom., 18J, 

01. — — — Civil r Procedure 

Code , 1877 , $ 53 — Suit for restoration of land to its 
former condition.— Suit for declaration of right — By 
^he amendment of the plaint, a suit for tho restor- 
ation of a pond, which it was alleged tho defendants 
were wrongfully filling up, to its original condition, 
was altered into one for the protection of the plain- 
tiffs from any infringement of, or for a declaration of, 
their right to a share m the pioduce, and the use of 
the watei , by way of easement Held that the alter- 
ation m the piamt was a material one Eauzand 
A m v. Fust n? Axi . . I. L. B., 2 Ail., 609 

92. — Plaintiff asking for relief 

lie is not entitled to. — Suit for enhancement— 
Where a suit for a kabuhat at an enhanced rate of 
rent was dismissed on the ground that it was not fox’ 
enhancement of plaintiff’s share of the rent, but for a 
kabuliab at an enhanced rate for the rent of a specific 
portion of land, although plaintiff’s agent in his ex- 
amination deposed that the suit had reference not to 
a specific portion of land, but to a certain jumma, — 
Held that the Court below might permit plaintiff to 
amend or explain his plaint, or, if he had asked too 
much, might give him what he was entitled to under 
the law. Pogeno Chunder Boy v. Stalkaept 

[10 W* B., 362 

93. Giving plaintiff more relief 

than he prays for. —Suit for redemption —Tho 
Court should not give the plaintiff more than lie 
claims ixl his plaint, therefore where a mortgagor 
brings a suit to redeem mortgaged land on payment 
of such sum as shall be found due to the mortgagee, 
the Court is not justified in decreeing possession 
without payment in favour of the mortgagor, merely 
because the mortgagee denies the existence of tho 
mortgage, Dada valad Yallx v. Bavasha va lad 
Kasam . ... 6 Bom,, A. C., 9 

94. Amendment by Appellate 

Court. — Omission of lower Court to return plaint 
for misjoinder.— When a plea of misjoinder has been 
allowed and tho suit decided and an appeal brought, 
the Couit of Appeal should dispose of the suit in the 
mode in which tho lower Court ought to have dis- 
posed of it, by returning the piamt tor amendment, 


PL AI3NT— cow timed. 

5. AMENDMENT OF PLAINT -continual 

Amendment by Appellate Court— conti- 
nued* 

Farzand Ali v. Yusuf Ali, T. L. JR„ 2 Alt, 383, dis- 
sented from. Linqammal v, Oihnna Vunk a cam- 
mas . 1. 1». R„ 6 Mad„ 239 

95. — Suit on promissory notes,— 

Variance between pleading and proof .—Addition of 
issuV as to items of account.— Where a suit was in- 
stituted undei Act V of 186(1 for the sum due on two 
promissory notes', and the defendant was afterwards 
allowed to come in and defend, and wntfcen state- 
ments were filed, and the plaintiff’s written state- 
ment set out all the facts under which the notes 
were given, it was found that the items of the ac- 
count were not properly m issue. Tin* Court allowed 
the piamt to be amended and an issue to bo framed 
as to the amount due m respect of the consideration 
for the note. Jomsrn v. Solano 

[9 B. L* E„ 441 ; IS W. B„ 424 

90, — — : Suit for broach of contract. 

— Variance between pleading and proof -—The plaint 
alleged a contract to deliver on the 2nd March, and 
the evidence showed an extension of time to the 31st 
March, hut the pleading alleged that tho breach was 
on 2nd March. Held that an amendment might ho 
allowed, as the defendant would not he prejudiced 
thereby, ho having been perfectly aware of t he ease he 
had to meet on this point* PliMuR t». Oprnuka 
Sjubth Ganapatux * * ,7 Mad., 364 

97. — — — — - — * — * Variance be- 

tween pUading and proof*— Relief in respect of 
tort.— Tho plaintiff sited the defendant, overseer of or 
for the municipal office, for the recovery of money 
due on a contract under which the plaintiff had done 
certain work, the defendant contracting for the 
municipality, and {fm the performance of work 
known by the plaintiff to be municipal work. The 
municipality ignored tin* contract, ami the Ctmrt hold 
the defendant could not. he made personally liable. 
Held that the plaintiff could not In' allowed to amend 
his plaint so as to make the defendant liable m tort 
for mismxrosontatxcm of his authority. Modiioo- 
aoouujsr Dey v , MoixjsNDxtoNATii Mmuvinu m 

[9 W. K. t 200 

98. Plaint disclosing no causa of 

action. — Contract Act , s. 22.— Wagering contract. 
— Suit to recover deposit paid on such contract— 
Bombay Act III of 1835, s. 1. — Deceit.— Unilateral 
mistake.— On the 21st of .January 1883 the plaintiff 
contracted to purchase from tho defendant the right 
to receive dividend on 50 shares <d the Empress Milt 
at B37 per share, the plaintiff being under an im- 
pression that the dividend was to he declared on 
some subsequent day, The plaintiff deposited' H10D 
with the defendant as part payment of the purchase- 
money Subsequently it was ascertained that the 
dividend had been already declared mi 1 7th January 
1883 (i,e„ four days before the content t) at R25, The 
plaintiff thereupon sued the defendant to have tho 
contract declared cancelled, and sought to recover 



( 4415 ) 


DIGEST OF CASES. 


( 4416 ) 


PLAINT— continued, 

5. AMENDMENT OF PLAINT — continued, 

.Plaint disclosing no cause of action— 

continued. 

tlic deposit of R100, with interest. The Judge of 
the Court oi Small Causes at Broach, being of 
opinion that the contract was m its natuic a sutta, 
or wagering contract, rejected the plaintiff's claim. 
The plaintiff applied to the High Court, under its 
extraordinary junadiction, to set aside the lower 
Couit's decision. Held that, m the first instance, 
the plaint, as fiamed, not disclosing any cause of ac- 
tion, ought to have been returned for amendment. 
It should either have- alleged a mistake common to 
both parties to the conti act, or should have contained 
an allegation of fraud, on the defendant's part, in- 
ducing the plaintiff to enter mto the agreement. 
The mere circumstance that the contract was 
<f caused by one of the parties to it being under a 
mistake as to a matter of fact" would not, under 
section 22 of the Contract Act- (IX of 1872), have 
made the contract voidable. The High Court re- 
versed the lower Court's decision in order that the 
plaintiff might be given an opportunity to amend his 
plaint so as to show that Ins action was one for deceit. 
Dayabhai Tbibhovandas v. Lakhmichand Pa- 
nachand * • . L L. R„ 9 Rom., 358 

90 . Suit for pre-emption.— Eight 

to relief on different ground from that relied on — 
Raising new issue.— Pre-emption. — Where a plaintiff 
claimed in his plaint a right of pre-emption as co- 
partner of the vendor, — Held that he could not he 
entitled to a decree on the ground of vicinage. 
KUNJABKHAItl LAL «. GlRIDHARI Lal 

[I B. Xu R., S. N , 12 : 10 W. R., 189 

Shiu Suhai Mullick v. Lala Hari Suhai 
Singh . . . 3B.L. R., Ap„ 142 

100. Conditional de- 

cree , — Where the plaintiff m a suit to enforce the 
right of pre-emption sued alleging that the actual 
price of the property was not the price entered m 
the sale-deed but a smaller price, and claimed the 
property on payment of such smaller puce, and did 
not allege m bis plaint that he was ready and willing 
to pay anj price which the Court might find to be 
the actual price, and on the day that his suit was 
finally disposed of presented an application to the 
Court stating that he was ready and willing to do so, 
— Held that the Court was not hound to allow him to 
amend his plaint and bring into Court the larger 
sum. Durga Prasad v . Nawazish Ali 

[I. L. R., 1 All., 591 

101. — Alteration of 

claim on Appeal, — Special agreement — Custom — 
The plaintiff in a suit to enforce a right of pre-emption 
m respect of certain shares in certain villages found- 
ed his claim on a special agreement contained m the 
village administration papers, and such claim was 
tried and determined in the lower Court as so found- 
ed Held that the plaintiff could not on appeal set 
up a claim to enforce such right founded on custom, 
Chad ami Lal t>, Muhammad Baksh 

[I, I*. R„ 1 AH„ 563 


PLAINT — continued . 

5. AMENDMENT OF continued. 

Suit for pre-emption— continued. 

102. ■ — — - Alteration of 

claim on appeal.— —Right founded on agreement,—— 
Custom.— Where the existence m a certain village of 
the right of pie -eruption was recorded m the village 
administration paper ^as a matter of agreement and 
not of custom, and a suit was brought to enforce 
such right founded on the agreement, and was tried 
and determined m the lower Couit as so founded, the 
plaintiff could not on special appeal claim such right 
as a matter of custom m virtue of the entry. A 
claim to the right of pre-emption founded on a 
special agreement does not exclude a claim to such 
right founded on Mahomedan law, Maratib Aj. t 
v. Abdul Hakim . , I. L. R., 1 All., 567 

, 103. Suit for property mis- 

appropriated. — Omission of allegation of demand 
and refusal. — In 1874 plaintiff sued to recover cer- 
tain pi o per ty, or its value, “ dishonestly misappro- 
priated'' on the 21st January 1872 by first defend- 
ant, assisted by the other defendants. The lowers 
Court held that the right to sue did not accrue until 
the propei ty had been demanded and refused; that 
the plaint contained no allegation of such demand 
and refusal ; that the plaint could not be amended by 
the insertion of such an allegation after ^nswer filed; 
and that, therefore, the suit could not be maintained. 
Heldt reveising the decree, that even if the present 
case were one in which the provision as to demand 
could have any application at all, still the suit ought 
not to have been dismissed on that technical ground, 
when the defendant by his answer travel sed the 
whole of the allegations m the plaint and pleaded 
the statute of limitation. Manikya Row Laksh- 
mayyah v. Manikya Row Gopal Row 

[7 Mad., 400 

104. Suit to set aside sale for 

arrears of revenue and for pos session. -Fur- 
chase by fraud.— Forfeiture of tenancy, — Trustee for 
owner m equity. — The plaintiff sued to recover pos- 
session of ceitam land, and prayed to set aside the 
sale of it by the revenue authorities for arrears of 
assessment due on the land. He alleged that he had 
let the land to the defendant, on condition of the lat- 
ter paying the Government assessment and certain 
rent in cash and kind to the plaintiff, that the 
defendant having intentionally made a default in pay- 
ment of the assessment, fraudulently caused the land 
to be sold by the revenue authorities and purchased 
it himself. The defendant traversed the plaintiff's 
allegations, and stated that he was m possession of 
the land as purchaser at the revenue sale. The Sub- 
ordinate Judge rejected the plaintiff's claim, holding 
that he failed to prove either the defendant's liability 
to pay the assessment, or any fraud on his part with 
respect to the sale of the land, and that the sale could 
not be sot aside His decree was affirmed, on appeal, 
by tbe Assistant Judge on the sole ground that the 
sale could not be set aside. He did not go into the 
ments of the case. On appeal to the High Court,—-, 
Held that the plaint ought not to have contained any 
prayer for setting aside the sale, -but that as it con- 
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5. AMENDMENT OP VhAim~continued. 

Suit to set aside sale for arrears of rev- 
enue and for possession— continued. 

tamed a prayer for possession, it might be read as 
praying (or at least that the plaintiff might have been 
permitted to amend it so that it might simply pray) 
that the defendant should, under the circumstances 
alleged by the plaintiff, be declared a trustee of the 
land for the plaintiff. Held, also, that if the plain- 
tiff’s allegations were true, the plaintiff would be enti- 
tled to such a declaration, and the defendant would 
he discharged of his sub-tenancy in consequence of 
his conduct, which worked a forfeiture of any ri^ht 
-to be continued as tenant. Balerishna Vasudev v 
Madhavrav Naeayan . I. L. u. 9 5 Bom., 73 


105. 


, _ " Suit for possession on 

ground of exclusive right.— Appellate Court, 
Power of. Variance behveen pleading and proof, 
—When a plaintiff sues to recovei possession of pro- 
perty on the allegation that he had purchased it with 
his own money, and the suit is dismissed m the Court 
*° * mst ; mce > the Court of Appeal is not justified 

m giving the plaintiff a decree for a portion of the 
property, on the ground that the whole was the pio- 
perty of a joint Hindu family m which the plaintiff 
was a co-sharer. Mukhoda Sookdury Dasi v . Ham 
'Chcrn Karmokar 

[I. It. B., 8 Calc., 871 : 11 C. L. K., 194 


106. 


for possession of share 
of joint Hindu family before partition.— Suit 

f0r A‘ P 7\ om of three members of an 
undivided Hindu farndy, mortgaged his share in the 
nmnoveable family property to 3. The mortgage 
recited that the money was raised in order to enable 
A to sue his coparceners for partition of the family 
property and possession of his share therein. A sub- 
sequently did bring a suit with that object against las 
coparceners, but allowed it to be dismissed against 
hurt for default. B. now brought a suit against A 
and his copaiceners for possession of Ah share m 
■Such family property. Held that B.’s suit, being a suit 
for possession, was wrongly fiamed, and was not 
maintainable, there never having been any partition 
of the jomt family property. Leave, however, was 
given to 3. on certain terms, to amend his plaint, so 
as to muke his suit a suit for partition, Kbxshjtaji 
LAKSHMAN BaJVADE V. SlTARAM MURAERAV JaKHI 

[X. L. B., 5 Bom., 496 

107. 


Sui * for money receivedfor 

pmuitim — Addition of prayer for account — 
of P lmn * appeal— Civil Procedure 

Code, 1882, s. o4 -Plaint aUowed by the High Court 

JJJL* fe 7 ar appeal t0 be amended b y mseition of a 
prayer for an account. Bai Anope v. Mulchand 
toDHAR . . , 1. 1*. B., 9 Bom^ 355 

108, 


PLAINT — eon tinned 

5. AMENDMENT OF Vhkim— continued. 
Alternative case— continued. 

from misinformation, ignorance of law or fact, mis- 
take or misconstrucion of documents. Laksumtbai 
®. Haei bin Ravji .... 9 Bom., I 


109. 


Omission to 


— ' \jtmmivn vq 

put case m alternative — Civil Procedure Code, 1882, 
53 — -Wheie a plaintiff’s claim as originally stated m 
his plaint was based on the allegation of the invalidity 
of a will, an application at the hearing of the case to 
amend the plaint by inserting a clause submitting 
that, even if the will were valid, it did not dispose of 
the whole of the testator’s property, was refused,— 
the Court holding, under section 53 of the Civil 
Procedure Code (XIV of 1882), that the case made by 
the proposed amendment would be inconsistent with 
the case made m the plamt as originally trained. 
Damodab Madhowji «, Purmanandas Jkkwan- 
DAS • • • X. L. B., 7 Bom., 156 

Omission to ask 


110 . 


. , . — — Alternative ease.— Omission 

to put case vi alternative — Where the plaintiff has 
not put forward an alternative case as he might havo 
done, he may have leave to amend his plaint and to 
state his case correctly therein if the Court thinks 
that he has rested his claim upon wrong grounds 


.. J, , — ■ wt tuts wn i>o CiSK 

for alternative relief —Frame of suit,— Account 
and discovery.— A fter parties havo come to trial to 

1 k° n C \°5 tw ° sfconcs 18 true, tho plaintiff 
cannot he allowed to amend his plamt by abandoning 
his own story and adopting that ot tlm defendant, 
and asking relief oil that footing for the question, 
whether on that footing the plaintiff is entitled to 

°”°, *° wllK f l *' 10 defendant’s attention lias 
not been called, and which he has had no oppor- 
tunity of answering. In a suit to leeover a a perilled 
sum tor the hue of cargo-boats and not asking for 
any other relief, tho defendant alleged and proved 
that lie was merely the agent of the plaintiff to lim 
huers for the boats, and that ho was not liable for t lm 
hire of the boats. _ Held that, although proud ftrcio 
a principal is entitled to an account and discovery 
from his agent, the plaintiff could not obtain such 
relief in the suit as framed, and that ho could noi 

hea ™«> flowed to ameml lus 
plamt by inserting an alternative prayer for lelief 

° f tlia , case "* U P ^ the defend , : 
Shibkbisto Sircar V. Abdoob Hamm 

L L Is B., 6 Calc., 692 : 6 C. L. E., 4S5 

A}}' 1 r~7~ -Amendment in respect of 

?ssu£ ofP^—dnendou, 

issues.— F our plaintiffs sued as partners, but it ml* 

found, during the trial, that they were not all part- 
ners at the time tho cause of akn acerued/lmd 
the Judge thereupon amended the issue which had 
0I \ thft t P oint , and 1‘aised tho question 
w ether the plaintiffs were or were not partners : 
l \ p oin £ decided m tho negative, tho Judge 

oUhtvZf to bo struck out 

i the plaint, and gave a decree in favour of tho 

other plaintiffs. Held that the Judge acted riirhilv 
m amending the issue, hut that he should have d!mo 

the pkint *1*“ nailu '?. of tiw plaintiffs out of 

Jordan E 1 ltAXLWA5r Com^tnc v. 

[4 B. L. B., O. C„ 97: 14 W. B., O. C., U 
Joinder of plaintiff* one of w hom It Z^TtTo 
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6. AMENDMENT OF PLAINT-cojrf«iK«f 

Amendment m respect of parties— conti- 
nued 

sue for pre-emption.— The plaintiffs m a suit to en- 
force a right o± pre-emption based on the wajib-ul- 
urz of a village, which gave the right to "co- 
sharers,” alleged themselves to be jointly interested 
in the village, and, m their plaint, claimed relief 
jointly One of the two plaintiffs was the widow of 
a co-sharer m the village, who, at the time uf his 
death, was a membei of a joint Hindu family, and it 
was held she could not claim pre-emption Held, 
with reference to the manner m which the plaint 
was framed, that the other plaintiff could not claim 
pie-emption entirely on his own account without 
amending the plaint, but that it was too late for him 
to take such a course. Damodar JDas v. Q-olcal 
Chand, I. L. JR , 7 All., 79, referred to Karan 
Sinoh v. Muhammad Ismail Khan 

[I. Ij. R., 7 AH., 860 

113. J oinder of causes 

of action -*-Same parties suing in different capa - 
cities —Civil Procedure Code, 1877, ss. 26 and 31.— 
By the Memorandum and Articles of Association of 
the New Hhurumsey Poonjabhoy Spinning and 
Weaving Company, the plaintiffs' firm of M. F. Sf 
Co. were appointed agents of the company for 
twenty-five years, and it was provided that they 
should have the geneial control and management of 
the company. Clause 98 of the Articles provided 
that the said firm, as such agents, should have full 
power and authority (inter aha) to appoint and em- 
ploy, in or foi the purposes of the transaction and 
management of the affairs and business of the com- 
pany, such solicitors as they should think proper. 
An agreement, dated 26th August 1874, was also 
enteied into between the company and the partners 
jm the firm of M. F. Sf Co , their executors, adminis- 
trators, and assigns, for the time being constituting 
the partnership firm of M F. Sf Co , whereby it 
was agreed that the said him should he agents to 
the company for twenty-five years to buy and sell, 
<&e., and particularly to exercise all the powers con- 
tained m clause 98 of the Articles of Association. 
Messrs . C Sf JB. were duly appointed solicitors to the 
company, and acted as such for a considerable time. 
M 9 one of the members of the said firm of M. F Sf Co , 
died, m the middle of March 1876 The plaintiffs 
complained that & , one of the shareholders m the 
company, became desirous of ousting the plaintiffs 
from the position of agents of the company, and of 
becoming the managing director of the company, 
that m July 1881 he procured his own election and 
that of certain nominees of his as directors of the 
company; and on the 8th August 188Tpiocuied 
the passing of a resolution at a Boaid meeting to 
the effect that as Messrs . C . Sf B,, the company’s 
solicitors, were also the solicitors of the agents, it 
was desirable, for the interests of the company, that 
achange should be made, and that Messrs. H , C., Sf\L. 
be appointed solicitors of the company. The plain- 
tiffs alleged that the only object of passing the said 
resolution was to facilitate the design of of oust- 


PLAINT — continued 

5. AMENDMENT OP PLAINT— continued. 

Amendment m respect of parties —conti* 

nued. 

ing the plaintiffs from their agency, and getting the 
management of the company for himself; that 
Messrs. H, C , Sf 1/ had been for a long time the 
sohdtois of C., anc^had been advising him m his 
designs upon the company and upon the plaintiffs, 
and they contended that the resolution was a breach 
of the contract between the company and the plain* 
tiffs and a violation of the Articles of Association of 
the company. The plaintiffs sued Q-., and two other 
directors of the company, and the company itself, 
and prayed for an injunction against the defendants 
to restrain them from committing any breach of the 
agreement of 26th August 1874 and m particular 
from carrying into effect the lesolution appointing 
»■ Messrs . H , €., Sf L. as solicitors for the company, 
and to restrain them from doing anything inconsis- 
tent with the Memorandum and Articles of Associa- 
tion. The defendants contended that the contract of 
the 26th August 1874 had been determined by th# 
death of M, and that the powers conferred on the 
agents by clause 98 of the Articles were, subject to 
the geneial powers of management, vested in the 
directors by the Articles, and that the case was not 
one m which an injunction could be granted, Coun- 
sel on behalf of the plaintiffs sought to obtain the 
injunction on the ground that the resolution of the 
8th August 1881 appointing Messrs. H, G., Sf Z. 
solicitors of the company, was contrary to the Memo- 
randum of Association, and, therefore, ultra vires; 
and, in order that this point might be pressed against 
the defendants, it was proposed that the plamt 
should be amended by alleging a cause of action in 
two of the plaintiffs as shareholders as well as a 
cause of action m all the plaintiffs as parties con- 
tracting with the company Held that, under the 
provisions of sections 26 and 31 of the Civil Proce- 
dure Code (Act X of 1877), the amendment could not 
he allowed The plaintiffs, as shareholders and con- 
tractors, had not the same cause of action, by which 
woids were meant not only the act complained of, 
hut also the light violated by that act. The rights 
of the plaintiffs as contractors, alleged to be violated 
by the resolution, were rights given to them by their 
agieement; hut the lights of the plaintiffs as share- 
holder were rights secured to them by the Articles 
of Association, Nusserwanji v. Gordon 

[I. L. PL, 6 Bom., 266 

114. Amendment of 

plaint on appeal — Adding parties . — In a suit for 
arrears of rent of the plaintiff's share of a talook it 
appeared that, in the year 1279, a partition was 
effected of the zemmdari m which the defendant's 
talook was situated, and that the talook ceased to he 
held exclusively by the plaintiff, hut was divided be- 
tween him and certain other persons, who were not 
made parties to the suit. Held that the plaint could 
not he amended by making the co-sharers parties at 
the hearing of the appeal. Obhoy Gobind Chow- 
DHRY V . HURXCHURN CKOWDHRY 

[I. Is R., 8 Ca!c. # 277 
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5. AMENDMENT OF PLAINT— continued. 

Amendment in respect of parties— conti- 
nued^ 

115. ■ 1 — Suit by parties 

for title to partnership property . — Wheie a partner 
sued to establish his exclusive title to the partnei ship 
property attached and seized m execution of a decree 
against another partner, the High Court, on appeal, 
allowed the plaintiff to amend his plaint by convert- 
ing that suit into one foi a dissolution of partnership 
and an account, and remanded the case, with a duec- 
tion to the lowei Court to make the other partners 
parties to it and to take an account. Karimbhai v. 
Conservator or Forests 

[L R., 4 Bom., 222 

116. Amendment on 

appeal . — Under the circumstances the plaintiff was 
allowed to amend his plaint on appeal, so as t(f 
make it a plaint against one debtor alone, he having 
sued otheis who, as he framed his cause of action, 
were not liable, while he would be prejudiced by the 
dismissal of the suit as against them. Mahomed 
Zahoor Ali Khan v. Rtjtta Koer 

[11 Moore’s I. A., 468 : 9 W. R., P. C., 9 
See Probt v . Bell. . „ 20 W.R.,6 

117. Civil Procedure 

Code (Act X of 1877), s. 416 — Procedure — Sub- 
stitution of pai ties . — Criminal Procedut e Code (Act 
X of 1872), s. 521 — Order by Magistrate for removal 
of obstruction from a public thoroi^ghfare — Suit 
against Magistrate to establish right, — Under sec- 
tion 521 of the Criminal Proceduie Code, Act X of 
1872, a first class Magistrate in charge of a talooka 
made an order declaring certain land to be part of a 
public thoroughfare, and directing the plaintiff to re- 
move the obstruction caused by him to it. The plain- 
tiff sued the Magistrate to establish his right to the 
land, alleging that it was his private property, and 
that the Magistrate’s order was wrong. The Assistant 
Judge who tried the suit dismissed it, holding that 
it did not lie against the Magistrate. On appeal to the 
High Court, — Meld that the Assistant Judge might 
have properly permitted the plaintiff to amend his 
suit by striking out the name of the first class Ma- 
gistrate as defendant, and substituting m that capa- 
city the Secietary of State for India m Council. The 
High Court, accordingly, reversed the decree of the 
Assistant Judge, and remanded the suit for re-trial on , 
the merits, after making the amendment directed. 
Nilkanthapa v . Magistrate op Sholapur 

[I. L. R., 6 Bom., 870 

118. • On the 11th 

August 1879 the defendant, as a Magistrate m 
charge of a talooka, made an order under sections 523 
and 526 of the Criminal Procedure Code (Act X of 
1872), directing the plaintiff to remove a certain 
“ ota ” on the ground that it had been built upon a 
public thoroughfare. The plaintiff thereupon sued 
the Magistiate for a declaration that the “ ota” and 
site belonged to him, and prayed for a reversal of the 
Magistrate’s order. The Assistant Judge who tried 
the suit dismissed # it, holding that it did nob lie 
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Amendment m respect of parties— conii- 

nued . 

against the defendant. On appeal, the High Court, 
following the decision m Nillcanthapa Malkapa v. 
Magistrate of Sholapur , I . L, B,, 6 Pom,, 670 , re- 
versed the decree of the Assistant Judge, and remand- 
ed the case, in order that the plaintiff might amend his 
suit by striking out the name of the first class Ma- 
gistrate as defendant, and substituting in that capa- 
city the Secretaiy of State for India m Council, and 
directing the lower Court to determine the suit upon 
its merits after the above amendment and due service 
of process. Balaram Chatrtjklal v. Magistrate 
op Igatpuri . * 1. L. R., 6 Bom., 672 

119 . Alloiving sub- 

stitution of parties and new cause of action . — Tile 
plaintiff brought a suit against the Secretary of 
State, which the Judge dismissed; on the petition of 
the plaintiff, he allowed the plaint m the suit so dis- 
posed of to be amended, and the name of a new de- 
fendant to be substituted, and a different camw of 
action to be stated. Meld that the .Judge acted ille- 
gally, and that the plaintiff should have been referred 
to a new suit. Seth Dhunraj v* Skoretarst op 
State poe India 

[1 NT. W„ 118 : Ed. 1873, 204 

120. Substitution of 

parties as defendants . — In an application to amend 
a plaint by substitution of the name of a firm for 
the Official Assignee as defendants, it was shown 
that the firm had been adjudicated insolvents, ami 
one of them had obtained Ins permanent discharge ; 
that the cause of action arose prior to the insolvency; 
and that no wntten statements had been filed The 
application was granted, the costs to be paid by the 
plaintiff. Delhi and London Bank v Miller 

[7 B.L. R„ Ap„ 65 

121. Amendment by 

striking out name of defendant. — Suit for damages 
for wrongful acts of Government set vant.~~~ Dis- 
tinct averments against each party — The plaintiff 
had purchased at a Government auction a license to 
vend spirituous liquors, paid the first instalment of 
the purchase-money, and demanded a license , but ilui 
not leceive it until six days later. Meantime ho 
opened a shop and sold “tail” for three days, when 
the sale was stopped by the Extra Assistant Com- 
missioner, notwithstanding the plaintiff icpiesented 
that he was a license-holder. The present suit was 
bi ought against the Government lepiesented by Urn 
Deputy Commissioner for damages on account of 
wrongful acts of the Extra Assistant Commissioner, 
who was made second defendant. The Judge, holding 
that wheie a servant does a wrongful act maliciously 
he is personally liable and the master is free, left 
it to the plaintiff to say against whom he would 
proceed. The plaintiff elected to proceed against 
Government and obtained a decree lor a part of his 
claim. In the lower Appellate Court the Judges were 
divided in opinion, the Recorder holding that the first 
Court was justified in allowing the plaintiff to aban- 
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don his suit against the second defendant, to whom 
malice had been imputed, and that the suit was still 
maintainable against the Government, and the Judi- 
cial Commissioner considcimg it irregulai to allow 
this action, inasmuch as the claims tor damages on 
account of the illegal and malicious acts of the second 
defendant and for damages for non-issue of license 
by the hrst defendant weie inconsistent with each 
otliei Held by the High Court that the view of 
the Recordei was coirect Neveitheless, the plaintiff 
ought not to have been put to the option of abandon- 
ing Ins suit against one or othei defendant, but the 
suit should have been tried out Held , too, that the 
allegations against the two defendants weie distinct 
but not inconsistent, and that the Judicial Commis- 
sioner had taken too strict a view of the plaint. Vy- 
THEEL1NGUM V. GOVERNMENT . 21 W. R., 199 

122. Suit Brought under wrong 

Act. — Suit erroneously brought under Rent Act — 
Wheic a suit had been erroneously brought undei 
Bengal Act VIII of 1859, section 30, and the plain- 
tiff applied to have it amended in that respect, 
whereupon the Munsif dismissed the suit, the case, 
was returned by the High Court with directions to 
allow the plaintiff to amend the plaint on payment 
of the costs In the matter op the petition op 
Gobinp Chunder Ghose Gobind Chundek 
Ghosh t>. Bykunt Nath Ghose . 19 W. R., 61 

6. RETURN OF PLAINT. 

123 . Form of order of return. — 

Civil Procedure Code , 1859, v 29 — Where a plaint 
is letu rned for amendment, under section 29 of the 
Code of Civil Procedure, the ordei of return should 
specify a timp for such amendment Ismail Sahib 
v Arumuga Chetti . . .1 Mad., 427 

124. Time for return. — Present- 

ation of plaint — Civil Procedure Code , 1877 , s 57 
—Although section 57 of Act X of 1877 contemplates 
the return of the plamt, should error be patent 
when it is fust presented, yet there is nothing m the 
wording of that section which foibids the return of 
the plaint at a later stage m the suit. Abdul 
Samad t Rajendra Kishore Singh 

[I. L. R., 2 AIL, 357 

126. Ground for return.— Irre- 

gular plaint . — Plaint in language not that of the 
Court — A plamt drawn up m what is, practically, 
Pei sian, ought not to he admitted on the file, but 
should be re 3 ected or returned for amendment and 
piesentation m Urdu, the ordmaiy language of in- 
tercom se and business in use m the district (Patna). 
Ameer Koolee Khan v . Russick Lall Singh 

[8 W . R., 495 

126. Schedule to 

plaint — Irregular plamt — Filing fresh plamt t — 
Costs — A plamt which in the first count did not 

3 V 
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sufficiently disclose the sub 3 ect of claim, without 
reading the schedule annexed .as part of the plaint, 
oi when the action accrued, and m the second count 
did not show any right to sue m the plaintiff, was 
rejected by the Count as irregulai, but with liberty 
to the plaintiff to bring a fresh suit Semble,—' The 
Court will not make the payment of costs, m respect 
of the former plamt, a condition precedent to filing 
a fresh plamt, where there is no suggestion of mala 
fides Luckhey Mooney Dossee v Khetter 
Coomary Dossee . . 2 Ind. Jur., N. S., 117 

127. ■ Prolixity — 

Argument. — Irrelevancy — A plamt which is un- 
necessarily prolix, or argumentative, or which con- 
tains irrelevant matter, ought to be re 3 ected by the 
Court to « which it is presented, or ought to be 
retui ned to the plaintiff for amendment A plamt 
which contains a prayei that the defendant may be 
criminally prosecuted for forgery should be ^ected. 
Bishen Suhaye Singh v Beer Kishore Singh * 

[8 W. R., 295 

128. Want of juris- 

diction — Where there is a want of 3 unsdiction in, 
the Couit m which a plaint is presented, to try the 
cause of actiori. mentioned in it the plamt should be 
returned to the plaintiff Khandu Moreshvar v . 
Shivji bin Goekoji . 5 Bom., A. C., 212 

Khooshal Chund v Palmer . 1 Agra, 280 

SURNOMOYEE V . DOORGA MONEE DOSSEE 

[10 W R., 335 

129. Want of juris- 

diction — If a party bring a suit in a Court which, 
on his own showing, has no 3 U 1 isdiction to tiy it, he 
cannot, after failing m that Couit, have the plamt 
returned to him m order that he may file it in a pro- 
per Court In re Tueani Singh 

[6 B. L. R., Ap., 141 

130. Court having 

no jurisdiction — Procedure — Civil Procedure Code , 
1859, s. 30 — Where the Appellate Court decides that 
the lower Court had no jurisdiction to entertain the 
suit, it should return the plaint to the plaintiff, m 
order that it may be presented to the proper Court. 
Bai Mahkor v , Bulakhi Chaku 

[I. L. R., 1 Bom., 538 

Dheraj Mahtab Chund v Damooder Singh 

[W. R , 1864, 65 

Shueut Soondueee Debia v Khemunkuree 
Debia ... 5 W. R., Act X, 87 

131. — Case found to 

be entertained without jurisdiction. — Act XXIII of 
1861, s 3 — Where a Subordinate Judge, after regis- 
tering a plamt and allowing the parties to go to 
issue on the question of 3 urisdiction, found that he 
had no 3 urisdiction, it was held that he did wrong, 
under Act XXIII of 1861, section 3, m dismissing 
the suite He ought to have leturned the plamt to 

7 c 
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PR AIN'T— continued. 

6. RETURN OF PLAINT— continued. 
Ground for return— continued. 
the plaintiff. Kaetick Nath Panday v Boy Nun- 
depot Mahatab . . . 23¥,R } 263 

132, Reiu,rn for 

amendment and presentation textile proper Court — 
Misjoinder of Government officer as defendant . — 
Where aplamt is presented to the Judge of a district, 
m which plaint an officer of Government is added as 
a nominal defendant, no cause of action being alleged 
against him, the proper course for the District Court 
to adopt, is either to reiect the plaint, or to call upon 
the piamtnf to amend it by striking out the name of 
the officer impiopeily added as a defendant, and, 
upon the plaintiff consenting to do so, to return the 
plaint to the plaintiff for presentation to the Court 
of the lowest grade competent to try it Wheie thft 
District Judge did not adopt this coursg, but pro- 
ceeded to try the cause, the High Court annulled his 
decree and (the plaintiff consenting to amend his 
plaint) returned it to lmn foi amendment and pre- 
sentation to the proper Court. Sheidhae Haex v . 
Chima valad Ladd . . .10 Bom., 17 

133. — Suit or appeal 

filed in a wrong Court — Return of plaint or memo - 
randum of appeal for presentation m proper Court. 
— _ Practice of the High Court , — Civil Procedure 
Code (Act XXV of 1882), s. 37 8. — Cancellation 
of court fee stamps— The Code of Civil Piocedure 
(Act XIV of 1882) does not allow of a plaint or me- 
morandum of appeal being returned to the plaintiff, 
or appellant, after a case has been heard on its me- 
rits, and just as the plaintiff or appellant discovers 
that the Court is about to pronounce an adverse deci- 
sion. There is no provision in the Code for the 
return of a plaint to a plaintiff after it has been 
admitted, and the court fee stamps theieon cancelled 
Even if the Code allowed the High Court to letum a 
plaint after the court fee stamps have been can- 
celled, the plaint could not be again legally presented 
m any Couit without new stamps being affixed to it. 
The executive Government alone have power to remit 
court fees and no Couit or Jud^e has legal author- 
ity to admit a nlamt which bears only cancelled 
stamps, or to direct a subordinate Court to admit such 
a document. Jagjivan Javhebdas Seth v Mag- 
dumAli . . . I. ju R., 7 Bom., 487 

134:. — — — Return of plaint 

for presentation to proper Court.— Jurisdiction — 
Construction.— Civil Procedure Code, Act VIII of 
1859, ss . 30 and 32 — Civil Procedure Code, Act 
XIV of 1882, ss. 53 and 57 . — Where, after a 
trial has begun, or even after it has concluded, it 
appears that the Court has not jurisdiction to hear 
the case, the plaint should ho returned in order that 
it may be presented to the proper Court, and no 
additional court fees are payable. Jagjivandas 
Javherdas Seth v. Magdum Alt, I L. R.,7 Rom., 
487, overruled. Pbabhakarbhat ®. Vishwam- 
.... I. L. R., 8 Bom., 313 

133- -■ Civil Pioce- 

aure Code, s, 57. — Decree passed on plaints , — The 


PDAINT — continued . 

6. RETURN OF PLAINT— continued. 

' Ground for return— continued. 

ruling in the case of Pi abhahaflihat v, I ishwain* 
lhar, IL. R ,8 Bom , 313 , which approves ot the 
practice of returning the plaint for presentation to the 
pi oper Court when the trying Court has no jurisdic- 
tion prevailing m the mofussil Courts and on the , 
Appellate Side of the High Court of Bombay, does not 
govern, and is distinguishable from, cases m winch 
there have been decrees passed on the plaint. Per 
Bayley, J — The practice on the Original Side of the 
High Court of Bombay has always been to retain a 
plaint, unless it has been returned on presentation* 
In THE MATTIE or THE APPLICATION OP BAI AMBIT 

[I. Ii. R„ 8 Bom., 380 

136. Return of, on 

second appeal,— The plaintiff sued three defendants 
on a bond alleged to have been executed by them to 
the plaintiff. Two of the defendants did not appear 
or make any defence to the suit. The second defend- 
ant only appeared, and objected to the jurisdiction 
of the Court , hut his objection was overruled, and 
a decree was made against all three defendants. Ou 
appeal the lower Appellate Court icversed the decree, 
holding that the Court of first instance had no juris** 
diction. Meld that, on finding that the Com t oi first 
instance had no jurisdiction, the lower Appellate 
Couit ought to have ordered the plaint to he return- 
ed. It not having done so, the High Court on 
second appeal ordered the plaint to ho returned, in 
order that it might be presented to the proper Court. 
Babaji v. Laksumijbai . I, L. R., 0 Bom., 260 

X37. * Return on se* 

cond appeal. — Suit tn wrong Court, — Where a suit 
cognisable by a Small Cause Court was brought m 
the oulinary Civil Court and tried there, on second 
appeal the High Court declarodt he proceedings in 
the lowei Couits null and void and directed the 
plaint to be returned for presentation in the proper 
Court. Kalian Dayalu Kalian Nabkk 

[I. X,. R., 9 Bom., 268 

138. Civil Procedure 

Code , 1882, s, 57 . — Want of jurisdiction,—' The 
defendants, who resided and earned on business at 
Bombay, acted as the agents of the plaintiff for the 
sale, purchase, and despatch of goods to Telia hen y, 
where the plaintiff resided. To the claim arising out 
of the agency tiansactions the plaintiff joined a claim 
on account of a partnership tiansaetion, which claim 
was triable by the Court of the District Mmwlf 
at Tellicherry. The fcmboidinate Judge held that he 
had no jurisdiction to try the claim arising out of the 
agency transaction, found that nothing wan duo 
to the plaintiff on account of the partnership trans- 
action, and dismissed the suit. Meld that the 
plaint ought to have been returned to the plaintiff 
with the proper endorsement as required by section 
57 of the Code of Civil Procedure, 1882. Khimji 
JlVBAJU 8HETT tf V. PUEiriarOTAM JUTANI 

[I, L. R,, 7 Mad,, 171 

138. — — — — Return of plaint 

to be presented to Ike proper Court.— Civil Prove* 
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PLAINT — continued . 

6. RETURN OF PLAINT—ro^wed. 

'Ground for return— continued. 

dure Code , 1877, s 57. — Rejection of plaint. — Cause 
of action. — N -W. P, Rent Act , XVIII of 1873, 
s. 29 .— The plaintiff m this suit claimed m a Civil 
Court (I) a declaration of Ins right to certain land ; 
(2) that certain leases of such land, so far as their 
terms exceeded the term of settlement, should be 
cancelled ; and (3) arrears of rent for such land #The 
Court held as regards claim (1) that the plaint 
did not disclose a cause of action, as it was not al- 
leged that the defendant had disputed the plaintiffs 
right,* as regards claim (2) that, with reference 
to the terms of section 29 of Act XVIII of 1873, the 
plaintiff's cause of action had not yet arisen , and as 
regards claim (3) that it was cognisable in a Court of 
Revenue ; — and it directed that under section 57 of 
Act X of 1877 the plaint should be returned to the 
plaintiff to be presented to the Revenue Court. Meld 
that, under the circumstances, the plamt should have 
been rejected and not returned. Nag-ar Mai v. 
Macpherson , . I. L. R., 3 All., 766 

140. Return for 

undervaluation.— Where it appears that the relief 
sought in a suit has been undervalued, and that the 
Court is not competent, by reason of the real value of 
the relief sought, to try the suit, the plaint must be 
returned to the plaintiff under section 57 of the Civil 
Procedure Code, although the defendant may have 
been called upon to enter upon his defence and has 
filed his written statement. An order dismissing a 
suit on tlie ground that, by reason of the value of the 
relief sought, the Court has no jurisdiction, is an 
order affecting the merits, and an appeal lies from 
such order. Bee Muzkur All v. fiasoo, 8 W R ,47 
Khogendro Narain Chowhhttry v. Gotjri Kant 
Nath * . . . 11 C. L. R., 300 

141. * — " — * — - Civil Procedure 

Code , s. 57 . — Suit filed in wrong Court. — In a suit 
filed in a District Munsif' s Court to recover certain 
land, the defendants alleged that the value of the 
land was understated by the plaintiff and exceeded 
by fai the pecuniary limit of the Court's junsdic- 
tion. Upon inquiry the Munsif found this allega- 
tion to he true, and directed the plaint to be returned 
to the plaintiff for presentation m a superior Couit, 
The plaint having been presented m the Subordinate 
Judge's Court, the Suboidmate Judge, on the 
authority of Jagjivan Javerdhas Seth v. Magdum 
Ah, I L. R ,7 Bom., 487, dismissed the suit. Meld 
that the procedure adopted by the Munsif was cor- 
rect. Kandu v. Konda . I. L. R., 8 Mad., 62 

142. Suit for eject- 

ment. — Mortgage exceeding pecuniary limit of juris- 
diction, — If, m a suit for ejectment in which the de- 
fendant shows he is a moitgagee, the defendant con- 
sents to a decree for redemption, and the amount 
secured by the mortgage exceeds the limit of the 
pecuniary jurisdiction of the Couit, the Court should 
not proceed furtliei, but return the plaint to he pre- 
sented in a superior Court. Chandu v. Kombi 

[I. L. R., 9 Mad., 208 

IV 


PLAINT — continued. 

6 RETURN OF PLAINT— continued. 
Ground for return— continued 

143. — — Undervaluation 

of suit . — Civil Procedure Code, 1877 , s 57 — J Dis- 
missal of suit. — A Munsif, after hearing the evidence 
on both sides, found that the suit had been under- 
valued; but, instead* of returning the plaint under 
section 57 of Act X of 1877, he dismissed the suit. 
Meld that the provisions of section 57 were impera- 
tive, and might be put into force at any stage of the 
hearing; and that such dismissal of the suit was 
a matter which affected the merits of the case, and 
formed a proper subject for an appeal. Bha- 
DESHWAR CHOWDHRY V. GotJRIKANT NATH 

[I. L. R., 8 Calc., 834 

144. Undervaluation 

suit — Civil Procedure Code , 1859, ss, 30, 31, 32. 

— Dismissal of suit. — If at the hearing of a suit 
it proves to he undervalued, and if the Court would 
not have jurisdiction to entertain it if properly 
valued, the suit ought to be dismissed. Muzhttr^ 
An v. Basoo . . . .8 W. R., 47 

Koyiashnauth Roy v. Rodun Monee Dabea 

[2 Hay, 386 

It is only at the time of presentation of the plaint 
that the plaintiff in a suit which has been brought m 
a Court, m which, with reference to its proper valua- 
tion, it should not have been brought, can claim the 
benefit of sections 30, 31, and 32 of the Code of Civil 
Procedure, 1859. Mtjzhttr An v . Baboo 

[8 W. R., 47 

But see contra, Jadtj v. Hifazat Hossein 

[5 B. L. R., Ap., 15 

S. C. Edoo v. Heeaztjt Hossein 

[13 W. R., 358 

7. REJECTION OF PLAINT. 

* 

145. Duty of Court. — Alloiving 

additional stamp . — Undervaluation of suit. — Where 
the Court is of opimon that the suit is undervalued, 
it is the duty of the Court in which such suit was 
preferred to give the suitor the option of supply- 
ing such additional stamp as is thought necessaiy 
before rejecting the plamt. Thakoor Pathok v 
Ramsoomrun Lali 

[IN. W., 17: Ed. 1873, 16 

146. Ground for rejection.— 

Undei valuation of suit — Civil Procedure Code, 1859, 
s. 31. — In a suit in a Munsif' s Couit it was found, 
after issues had been fixed and some evidence recorded, 
that the claim bad been undervalued, and that the pro- 
per valuation would cairy it beyond the jurisdiction of 
the Munsif The plaint was accordingly returned, and 
additional stamps having been filed, the case was tried 
by the Principal Sudder Ameen. The Judge on appeal 
held that the plaint had been illegally returned by 
the Munsif, and that the act of the Principal Sudder 
Ameen m proceeding to try the cafee was illegal. He 
accordingly dismissed the suit. Meld that the Mun- 
gif was right, under section 31, Act VIII of 1859, in 

1 c2 
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PLAINT- continued . 

7 . REJECTION OP PLAINT— continued. 


Ground for rejection— continued, 

not dismissing the suit, but rejecting the plaint ; and 
that, when the same plaint was hied with the proper 
amount of stamp duty m the Court of the Principal 
Sudder Ameen, that Court had junsdictionto tiy the 
case. Pam Getty v. GooNOMtoNEE Dabee 

[XI W. R., 177 

147. Undervaluation 

of suit — Allowing additional stamp — Civil Pro- 
cedure Code ( Act XIV of 1882), s. 54.— ~ Court 
Fees Act , VII of 1870, s . 12 . — The decision of the 
Court of first instance, that a plaint is undervalued, 
is binding upon the Court of appeal, reference, or 
levision ; but the Court of first instance is not justi- 
fied m rejecting the plaint without giving to the 
plaintiff an opportunity of affixing the proper stamp. 
Bai Atfora v. Mulchakd Giedhar • 

[I. L. R., 9 Bom., 355 

148. Undervaluation 

oof suit — Civil Procedure Code , 1859, s 31. — Where 

the lower Court rejected a plaint on the ground of an 
improper joinder of causes of action, and also that 
the suit was not sufficiently valued, and the High 
Couit was of opinion that theie had been no improper 
joinder of causes of action, the order of the lower 
Couit was revei sed, and the Civil Judge directed to 
deal with the case m accordance with section 31, Act 
VIII of 1859. Kbistfa Aiyang-ar v. Perumal 
NAdan . * * . .2 Mad., 436 

149. Civil Procedure 

Code, 1859 , s 32 — Ground for rejecting plaint. — 
A plaint will not be rejected, under section 32 of Act 
VIII of 1859, if the subject-matter alleged raises a 
fair question of claim oi right for trial and deter- 
mination between the parties. The mere, unlikelihood 
of the plaintiffs success is not enough to justify the 
rejection of his plaint, Lakshmi Ammal v Tika 
bam Tovaji . . ' * .1 Mad,, 240 

150. — Civil Procedure 

Code, 1859, s . 39. — Document sued on not produced 
with plaint. — Reid that the Court to which a plaint is 
presented has no authority to reject it merely because 
the document upon which the plaintiff sues is not 
pioduced with the plaint, as directed by section 39 
of Act VIII of 1859, and that the High Court has 
power to set aside such an order of rejection, as well 
as the decision of the District Court confirming it on 
appeal, and to direct that the plaint be received. 
E x paste Bayohand Amichand 

[2 Bom., 391: 2nd Ed., 369 

151. * — Deference to 

document not in plaint. — Claim for damages for 
malicious prosecution. — A Judge, in considering, 
under section 32 of the Civil Procedure Code, whether 
he should admit oi i eject a plaint, is wrong in refer- 
ring to documents and facts not stated m, or annexed 
to, the plaint, nor ascertained by him by interroga- 
tion of the plaintiff, although such documents ami 
facts may hav,e been on record in other proceedings 
xn the Judge's Court. In a plaint claiming damage 


* • 

PLAINT — continued . 

7. REJECTION OP PLAINT— continued. 

* Ground for rejection— continued 
for an unsuccessful ciimmal prosecution of the 
plaintiff by the first defendant, and sanctioned by the 
second defendant as a Suboidmate Judge, the plaintiff 
(though stating m the plaint that the second defend- 
ant a maliciously and without authority ” sanctioned 
the prosecution, and that the Magistrate hot ore 
whoja it was brought held that tlieie was no cause 
whatever for the chaige) did not allege in the plaint 
that the first defendant prosecuted him (plaintiff) mali- 
ciously and without any reasonable or piobable cause, 
oi that the prosecution was sanctioned by the second 
defendant without reasonable or probable cause. 
Reid that the plaint was properly rejected, and that 
there was no good ground tor allowing the plaint to 
be amended, the plaintiff having delayed the filing of 
it until the last day but one allowed by the law of 
limitation Girdharlal Dayaldas v Jaoanatk 
Girdhaebhai . * . - 10 Bom., 182 

152. Ciml Procedure 

Code, 1859, s 32 . — Omission of specific statement of 
time cause of action arose. — Whote the plamt, in a 
suit to establish a right to landed propel ty ami to re- 
cover an ears of lent, alleged no specific acts oi owner- 
ship since 1845, hut contained a statement genet al 
enough to let m evidence of such acts, ami it did not 
appear that the plaintiff had been questioned, — Reid 
that the plamt should not have been rejected under 
section 32 of Act VIII of 1859, on the ground that it 
appeared to the Court that the right of action vyuh 
barred by lapse oi time. Udaya Varma in Nayar 
Chambithtj .... 1 Mad,, 322 

153. Time for rejection,— Civil 

Pi ocedure Code, 1877 , s. 54.— A plaint can only be 
rejected under section 54 of Act X of 1877 before it 
is registered Hubijjub Hossein i\ Mahomed Khza 

[I. Xi. B., 8 Calc., 192 : 10 C. L. R., 385 

154. Rejection of 

plaint after registi at ion. — Though a plaint has been 
logistered, the Couit may reject it under Act VU1 
ot 1859, section 32, as barred by the Act of Limita- 
tion. CHETTI GaURDAU V. 8UjNDAEAM Piuju 

[2 Mad., 51 

155. Effect of rejection — Right 

to sue on same cause of action — Limitation — Where 
a plamt is rejected under section 32, Act VUl of 
1859, the plaintiff can bring a suit on the same 
subject-matter, piovidecl he is not haired by lapse of 
time. Kahumbinee Dobsia v. Unnopoouna Days 

[14 W. R„ 289 

8 . PROCEDURE, 

150 , Assumption of facte as 

stated in plaint. — Jjecisw n on issues of law * — 
Where a plaintiff on certain alleged facts seeks relief 
and is unable to obtain a trial of the Diets by reason 
of certain conclusions oi law which tin* Judge forms 
on the case m its then condition, the Courts are 
hound to proceed upon the facts as they are stated by 
the plamt, and upon the assumption of the truth of 
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PL AIN'T — continued 

8. PROCEDURE — continued . 

Assumption of facts as stated in plaint 

— continued 

those facts. The assumption of the truth of the 
facts alleged in the plaint must, however, he limited 
to the consideration of the legal effect of the facts 
alleged on the bars raised against the tual of those 
facts. Sidhee Ali Khan v. Ojoodhyaram Khan 
[5W.R, P. C., 83 
10 Moore’s I. A., *540 

PLAINTIFF, IMPRISONMENT OF, 

FOR COSTS OF SUIT. 

See Insolvency — Insolvent Debtors 
under Civil Procedure Code 

[10 B. L. R., Ap., 27 

PLAINTIFFS. 

See Cases under Parties— Adding Pas- 
ties to Suits-* Plaintipps. 

See Parties— Substitution op Pasties 
—Plaintipps. 

PLEA. 

X. Plea of not guilty. — "Procedure, 

— Plea by counsel . — An accused should plead by his 
own mouth and not through his counsel or pleader, 
though his counsel or pleader may at the proper 
time address the Court on his behalf. Queen v . 
Roopa Gowalla . . 15 W, R., Cr., 42 

2, Nature of plea.— Charge of 

grievous hurt . — Illegal conviction — Misconstruction 
of statement of accused , — In a case of causing grievous 
hurt to B thepusoner, on having the cbaige read to 
him, stated that he had had a quanel with B., and 
struck him twice with a stick in anger. Meld that 
the Sessions Judge was wrong m treating this state- 
ment as a plea of guilty and m convicting thereon, 
and the conviction was quashed and the case remand- 
ed for trial. Queen v. Jaieal Koieee 

[11 W. R„ Cr., 6 

8, Penal Code , s. 211. 

•v-Palse charge. — Irregular procedure. — A prisoner, 
charged under section 211 of the Penal Code with 
having brought a false charge with intent to injure, 
by accusing A of having caused the death of a person 
by doing a rash or negligent act not amounting to 
culpable homicide under section 304 (a), stated at the 
trial that the original complaint made by him was 
false, and that he made it unthinkingly The Ses- 
sions Judge treated this statement as a plea of guilty, 
and sentenced the prisoner to rigorous imprisonment. 
No record of the prisoner’s plea, as required by sec- 
tion 237 of the Criminal Procedure Code, appeared 
on the proceedings, nor did it appear that the charge 
had been explained as well as read to the prisoner, 
and the Judge considered that the original com- 
plaint did not amount to a false charge of an offence 
under section 304 (a) Meld that the conviction was 
bad. Emeress a Gopal Dhanuk 

[I. L. R., 7 Calc., 90: 8 C, L. R„ 471 


PLEA — continued 

4. — Qualified plea .— Denial of 

commission of offence —When a prisoner pleads 
guilty, but goes on to say that he did not commit the 
offence with which he is charged, the plea is really 
one of not guilty. Queen v , Mittun Chowdhey 

[11 W. R., Cr., 53 
Queen v. Sonaoollah . 25 W. R,, Cr., 23 

5 , Charge of murder, 

Statement by the accused in answer to — Penal Code, 
s$ 302 , 300, exc 1 , and expl — Criminal Procedure 
Code (. Act X of 1882), ss , 271, 299 — An accused 
person, m answer to a charge of murder, stated that 
he had killed his wife, but that he had done so m 
consequence of his having discovered her m an act of 
adultery on the previous day Meld that such a 
statement did not amount to a plea of guilty on the 
charge, and that it was the duty of the Court to try 
Whether the provocation therein disclosed was suffi- 
ciently grave and sudden to reduce the offence, 
Netai Luseab v. Queen-Empress 

[I. L. R., 11 Calc., 410 

PLEA OF GUILTY ON ONE OF TWO* 
CONTRADICTORY CHARGES. 

See False Evidence— Contradictory 
Statements . 8B. L. R., Ap., 25 

PLEADER. 

Col. 

1. Appointment and Appearance , 4432 
2 Authority op, to bind Client . 4436 

3. Remuneration .... 4439 

4. Removal, Suspension and Dismissal 4441 

5. Purchase op Decrees by Pleader 4445 

See Attorney and Client 1 N. W., I 
See Barrister . I. L. R., 3 Mad„ 138 
See Consideration . 3 N. W„ 25 

See Costs— Special Cases— Plaintipps 

[8 Bom., A. C„ 241 
See Minor— Representation op Minor 
in Suits . . 11 C. L. R., 15 

Suspension of— 

See Privy Council, Practice op— Spe- 
cial Leave to Appeal 

[I.L. R.,2 A&, 511 

Withdrawal of license to prac- 
tise as — 

See Recorder’s Act . 6 B. L, R., 180 

See Superintendence op High Court — 
Charter Act, s. 15— Civil Cases. 

[6 B. L. R., 180 

1, APPOINTMENT AND APPEARANCE. 

X. Appointment.— Power of others 

than mooJctears to appoint — Not merely authorised 
mooktears, but other persons generally, are at 
liberty to appoint pleaders by \akalatnamahs. In 
THE MATTER OP NUBEE BUKSH . 7 W. R., 48l 
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FIiEADRK — continued. 

1. APPOINTMENT AND APPEARANCE 
— continued. 

Appointment — continued. 

2. — Vakalatnamah, 

Nature of — The acceptance of a vakalatnamah by a 
pleader of the High Court should m all cases be un- 
conditional. In the matter op Gopeenath 
Mubbuok . . . \ . 14 W. R„ 7 

3. Appearance. — Fihng vakalat- 

namah Criminal Ft ocedm e Code , 1872, s. 186 — An 
authorised pleader appearing m defence of an accused 
person under section 186, Ciimmal Proceduie Code, 
should not be required to file a vakalatnamah 
Anonymous . . .7 Mad., Ap., 41 

4. * — * Civil Procedure 

Code , 1869, s 18 . — 'Right of pleader to appear m 
Appellate Court and subsequent stages of suit — 
When a pleader appears in a regular appeal before 
the High Court, he is competent under that vakalat- 
namah, unless it is revoked, to appear for the client 

* m the subsequent stages of that case, and m the 
appeal, if preferred to the Privy Council, — section 18 
of Act VIII of 1859 applying to Appellate as well as 
Original Courts. Mukhun Labl v Sreekishen 
Singh 8 W. R„ 92 

5. — Vakil — Claim un- 

der s. 246, Act VIII of 1859 — Fresh vakalatnamah. 
— The vakil retained by the plaintiff in a suit in 
which a decree has been given foi the plaintiff, is 
competent to plead for his client in answer to a 
claim advanced (under the first portion of section 
246 of the Civil Procedure Code) to property attach- 
ed in execution of such decree,' without the produc- 
tion of a fresh vakalatnamah. Gopal Jayachand 
v. Hargovind Khushal . 5 Bom., A. C., 83 

6. — — Fresh vakalat- 

namah - — Application for new trial — A fresh vaka- 
latnamah is not necessary to enable a pleader to appear 
m an application for a new trial before a Small 
Cause Court, when the pleader presenting the appli- 
cation is one who was employed in the original suit, 
Sutto Churn Ghossal v. Sueoop Chunder Doss 

[12 W. R„ 465 

7. — * Remand of case — 

Vakil changing sides on remand.— Mad. Reg. XIV 
of 1816, s. 22 — When a suit is remitted by order of 
an Appellate Court for re-hearing or finding on an 
issue, the proceedings are m the trial of the suit, and 
consequently, under section 22 of Regulation XIV of 
1816, a vakil cannot change sides and hold a vaka- 
latnamah for the party opposed to the one for whom 
he appeared at the first hearing. Anonymous 

[4 Mad., Ap., 43 

®: ~ : Act XX of 1865. 

— rhere ih nothing m the provisions of Act XX of 
1865 which restrains any person from coming into 
the presence of the Judge and supplying information 
to the vakils The word "appearance” does not 
mean actual presence before the Judge in Court,— j 


PLEADER — continued. 

I. APPOINTMENT AND APPEARANCE 

— continued . 

Appearance— continued, 
e.g , of a mooktear standing behind the pleader. 
In the matter or Gugraj Singh 

[10 W. R„ 365 

9, Act XX of 1865, 

s. 20.— Appearance of party by pleader. — Held, in a 
cas^undei Act X of 1859, m which the plaintiff had 
appealed at the pielmnnary healing when the issues 
were fiamed, and wheie he was not requned to ap- 
pear m person on the day of the trial, that the 
presence of the plaintiff's pleader and levenuc agent 
was an appearance within the meaning of the law, 
having leference to section 20, Act XX of 1865. 
Son at un Doss v. Kabee Pershad Doss 

[13 W. R., 140 

10. Vakil of High 

Court — Right to plead in Small Cause Court . — 
A vakil of the High Couit in Calcutta is entitled to 
practise as a pleader in the Calcutta Court of Smalt 
Causes, In re Toobsee Doss Seat. 

[2 Ind. Jur., 3ST. S., 133 : 7 W. R., 228 

II , Act XX of 1865, 

s. 12 — Small Cause Court , Calcutta.— A pleader 
holding a ceitificate under section 12 of Act XX of 
1865 is not thereby entitled to be admitted to prac- 
tise m the Court of Small Causes at Calcutta. In 
re Shashi Bhushan Bhabury 

[1 B. L. R„ A. C., 45 : 10 W, R„ 82 

12. Hamsters. — At- 

torneys.— Civil Procedure Code (Act XIV of 1882), 
ss, 2 and 36 — Presidency Small Cause Court Act* 
XV of 1882, ss 38 and 76— Right to practise.— 
Rules.— Power to make rules — Per Bayley, West, 
and Latham, JJ —None but barristers and attor- 
neys have a legal right to practise m the Bombay 
Court of Small Causes. Neither sections 2 and 36 of 
the Code of Civil Piocedure (Act No. XIV of 1882), 
nor sections 38 and 76 of the Piesidency Small Cause 
Court Act (No. XV of 1882), give the pleaders of 
the Bombay High Court that right The provisions 
of section 47 of Regulation II of 1827, authorising 
persons holding sanads from the High Court to prac- 
tise m the mofussil Courts, are still in force. Per 
Baybey, West, Pinhey, and Latham, JJ.— Section 
2 of the Code of Civil Procedure, 1882, does not give 
every pleader a title to appear and plead, it only 
enacts that “ pleader 99 means every person entitled to 
appear and plead for another in Court, and includes 
an advocate, a vakil, and an attorney of a High Court. 
Consequently, if pleaders or vakils, who are the same 
class of practitioners, are not entitled by law to ap- 
pear or plead for another in Court, the definition of 
“ pleader ” gives them no new right or status. The 
words in section 36 of the Code of Civil Procedure, 
Act XIV of 1882, "by a pleader duly appointed to act 
on his behalf,” do not simply mean a person duly 
appointed by the paity in the suit, but a pleader duly 
appointed aocoi ding to the law regarding pleaders in 
foicem the particular Court. Per Pinhey, 3cott» 
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and Latham, JI. (West, J., dtssenUente ). — The High 
Couit has the power of making rules foi the admis- 
sion of pleaders to practise m the Bombay Court of 
Small Causes, and the Bombay Court of Small Causes, 
undei section 9 of the Piesideucy Small Causes Couit 
Act, XV of 1882, also has the power of making simi- 
lar iules with the sanction of the High Court. In 
ee Pleaders or the Hig-h Court, Bombay 

[L Ii. B., 8 Bom., 105 

13. — — Prosecution — 

Right to appear in Criminal Courts , — A counsel or 
pleadei is entitled to appear and act on behalf of the 
prosecution in the Criminal Courts Chandi Charan 
Chaxtebjee v Chandra Kumar Ghose 

£5 B. Xj. B,, Ap., 70 : 14 W . B., Cr,, 23 

14. Admitting vakils 

to defend m Criminal Courts — The practice of ad- 
mitting private vakils to defend pai ties m Criminal 
Comte is not illegal. It was disci etionary with the 
Magistrate to hear such agents or not under section 
186 of the Criminal Procedure Code, 1872 Anony- 
mous 7 Mad., Ap., 37 

15. Right of pleader 

to appear — Inquiry under Ciimmal Pi ocedure Code , 
$ ISO — At an inquiry held by a Magistrate under 
section 180 of the Criminal Pi ocedure Code, 1861, a 
complainant has no i lght to be represented by a pleader 
Rindaohari v Deacuj? . 8 Bom., A. C. s 202 

16. — Private prosecu- 

tor — Criminal o efeience to High Couit — Criminal 
Pioceduie Code ( Act XXV of 1861), s 434— V n- 
vate piosecutor not allowed to appeal by pleader on 
a refeience to the High Court undei section 434 of the 
Criminal Pioceduie Code, 1861 Queen v Ramjai 
Mazumdar . . 6 B. L. B., Ap., 46 

S. C. SUDDURUDDEEN SlBOAR V RAM JOY Mo- 
zoomdar . . .14 W, B„ Cr., 51 

Queer e , — Whether they could appeal at all m such 
cases Laloo v Adam Sircar. Government v 
Surjakant Acharjia . . 17 W. R„ Cr., 37 

17. Act XX of 1865, 

s 5 — “ Act ” — Acting as private agent . — The word 
“act” m section 5 of the Pleaders and Mooktears 
Act, XX of 1865, means the doing something as the 
agent of the principal party which shall be lecog- 
msed or taken notice of by the Couit as tbe act of 
that principal There is nothing m the woids of the 
Act or m its spirit to prevent a person as private agent 
from going between the prisoner and the duly author- 
ised vakil upon whom the real responsibility of the 
defence rests. In the matter or the petition op 
Puzzle Ali . . . .19 W. B., Cr., 8 

18. Inability to go on 

mtk appeal — Duty of Judge — When one of the 
pleaders for an appellant states his inability to go on 
with an appeal, the Judge is not bound to send for 
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any other pleadei for the appellant and ask him if he 
is ready to pioceed with the case, but may at once 
dismiss the appeal. Brojo Soonduree Dossia v, 
Gilmore . . ^ . . . 7W.E, 336 

19. [Non-appearance. — Neglect of 

pleader — Absence for reasonable cause — Discretion 
of Court — Neglect on the part of a pleader should 
not be visited on an innocent client when it is within 
the powei of the Couit to mitigate the result by the 
exercise of a little indulgence A case having been 
fixed foi beanng at a paiticulai time, the pleader for 
the defendant was unable to attend by leason of the 
sickness of afuend. The plaintiffs pleader was will- 
ing that the case should be postponed, but the Sub- 
ordinate Judge insisted upon the case being proceed- 
ed with esr parte Held that there had been a failure 
on the part of the Court to exeicise a proper judicial 
discretion. Achumbit Jha v . Jewun 

[II C. L. R., H 

20. Control of ease. — Senior 

pleader — Arguments — The senior pleader who is 
present has the entire control of a case m the High 
Court, and it is not open to the junior pleader to take 
any ground of appeal which his senior has not thought 
fit to argue, except only when the senior has obtained 
the permission of the Couit that the course shoujd 
be taken. Sreeneebash Roy v . Umbika Churn 
Roy * .... 12 W. B., 375 

2. AUTHORITY TO BIND CLIENT. 

21. Statement by pleader. — Ad- 

missions made m conduct of suit — When a pleader 
in the conduct of a suit makes admissions on behalf 
of a client, the client is bound by such admissions. 
Berkeley v . Chittur Kooar . 5 IS f. W., 2 

22. Admission by 

pleader m conduct of case. — A party is hound by the 
admission of his duly constituted vakil, when the 
admission is one of a tact which, but foi such admis- 
sion, the opposite party would have had an oppor- 
tunity of proving. Nab ain Roy v Sreenatk 
Mitter 9 W. B., 485 

23. Admission of 

vakil m ci immal case — Admissions of a vakil cannot 
bind his client in a criminal case. Queen v Kazim 
Mundle . . . .17 W. B., Cr., 49 

24. Mofussil Courts. 

— Questions of law and fact, Admissions m respect 
of— Per Jackson, J — A vakil m the Courts of the 
mofussil is not empowered to make admissions on 
points of law on behalf of his client, although he may 
make admissions on points of fact. Jusoda Koon- 
war v. Gouree Byjnath Perskad 

[1 lad. Jur„ NT. S., 365 

Abdool Gunnee v. Goub Monee Debia 

[9 W. R„ 375 
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25. Mnoneous con - 

sent of vakil —Where a vakil upon a mistaken view 
of the law goes beyond and contiavenes his instruc- 
tions, his eironeous consent cannot bind his client. 
Ram Kant Chowdhry v. Brindabun Chunder 
Doss . . . • 16 W. B., 246 

20 , — , Statements by va- 

kil out of ordinary scope of his authonty — The 
greatest caution should be exercised by the Courts be- 
fore acting upon statements out of the ordinary scope 
of the vakil’s authority in the particular matter for 
which he was employed. Yens: ataram anna v Cha- 
vela Atohiyamma . , .6 Mad., 127 

27. Verbal admis- 

sion made by pleader .—In a suit to set aside a sale in* 
execution on the ground of fraud,— Meld, preference 
to/the teims of certain statements made by the plain- 
tiffs* pleader, from which the lower Appellate Court 
had inferred that the plaintiffs must have become 
ft ware of the fraud at a date earlier than that alleged 
by them, that verbal admissions made by the pleader 
of a party to a suit must be received with caution, 
must be taken as a whole, and must not he unduly 
pressed. Natha Singh v. Jodha Singh 

[I. X*. B., 6 All., 406 

28. — * Power to ma]ce 

admissions or statements to bind client — Relinquish- 
ment of part of defence , — In a suit to recover pos- 
session, wheie defendants* pleader stated before the 
Munsif that if the tbak map (which was not at the 
time m Court) could show that the lands in dispute 
had been surveyed as part and parcel of the plaintiff’s 
talook, his client would give up his claim,— Held that 
the statement was not one which was within the 
scope of the pleader’s authority to make, and was not 
binding upon the client Chunder Coomar Deo 
v. Sudakut Mahomed Khan . 18 W, B., 436 

29. Consent of 

pleader. '—Effect of admission . — The admission of a 
vakil made with due authonty will bind his client 
though not present at the time of making it Wheie, 
therefore, an order was made for the payment of a 
certain sum, being the moiety of the profits ot an estate 
founded on the amount for which security had been 
taken as tbe rental of a zemmdan when possession was 
given np, and that amount was admitted and assented 
to by the vakil in Court, and the order made accord- 
ingly, — Meld by the Judicial Committee, affirming 
the judgment of the Court below, that such consent 
was binding on the client, and precluded him from 
afterwards opening the account. Rajunder Narain 
Rae v. Bijai Ggvind Singh 

[2 Moore’s I. A., 253 

30. — — - — Admission of lia- 

bility by vakil— A. distinct admission of liability 
made by a vakil, who represented the defendant and 
whose authonty was not questioned, was held to be 
sufficient to warrant a decree in favour of the plain- 
tiff DOSSEE V. PlTAMBUR PUNDAH 

[21 W. B,, 332 ! 
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31. — * — Admission by va- 

kil. — Evidence of receipt of money — Hie admission 
of a defendant’s vakil in Court was held to be legal 
evidence of the receipt of money, and to do away 
with the necessity for othei proof. KaleeRANUND 
Bhuttacharjee v Gibeebala Debia 

[10 W. B., 322 

32. Power of pleader— Power to 

compromise case. — Ordinarily a vakil who is employed 
to conduct the case on behalf of his client has no 
implied authonty to compiomise it In the absence 
of any express provision m tbe vakalatnamah, he can 
make no compromise which will be binding upon his 
client, except with his consent. Prem Soqk v. Pib- 
thee Ram . * • . .2 Agra, 222 

33 . . — — - Power to com- 

promise suit —Pleaders, unless specially empowered 
so to do, have no authority to compromise cases con- 
ducted hv them. Sirdar Begum v . Izssut-ool- 
NISSA . 1 . . . 2 3ST, W„ 149 

34. — Consent to matter 

beyond scope of suit . — A consent by the vakil of a 
party to a decree being made binding on property 
other than what the paities to the suit may have an 
interest in, is a consent to what is beyond the scope 
of the suit, and can neither bo binding on the party 
nor acted upon by the Court. Ayul Khadar v. 
Andhu Set . . . .2 Mad., 423 

35. Relinquishment 

of defence.— Where a pleader authorised only to con- 
duct the defence in the usual way pledged his client 
to relinquish his defence if the plaintiff would assert 
on oath that the defendant was not the owner of the 
property m dispute, it was held that he had exceed- 
ed his power, and that his client was not bound by 
his act. Hakeemoonnissa v. Buldeo 

[3 Agra, 309 

36. Unauthorised re* 

hnquishment by pleader — It is not withui the ordi- 
nary scope of a pleader’s duties to relinquish any 
portion of his client’s case without express authority 
from the client, who is not hound by such relinquish- 
ment, unless it was authorised by himself. Gour 
Pershad Doss c. Sookdeb Ram Deb 

[12 W. B„ 279 

37 . Relinquishment 

of part of claim — A vakil has no authority under 
an ordinary vakalatnamah to give up a portion of the 
claim already decreed, and any such abandonment 
will not be binding on his client, When a case 
remanded with the specific declaration that the plain- 
tiff shall obtain “ possession of the disputed proper- 
ty,” the lower Court has no jurisdiction to debar the 
plaintiff from any portion thereof by reason of a re- 
linquishment made by the vakil. Abdul Sabhakt 
Chowdhry v, Shibkisto Daw 

[3B.L. E., Ap., 15 
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Power of pleader — continued, 

88. Wi thd rawal 

from suit — VaJcalatnamah — A vakalatnamah given 
by a plaintiff, and couoliod m general terms, suffices 
pnmd facie to authorise the vakil to apply on behalf 
of the plaintiff for leave to withdraw from the suit; 
and in the absence of anything to show that the 
vakil acted contrary to his instructions, or otherwise 
was guilty of misconduct in making the application, 
the client is bound by the act of his vakil. Ram 
Coomae Roy v . Collector of Beerbhoom 

[5 W. R., 80 

39. — Power of vakil 

to transfer decree — A vakil by his oidmary employ- 
ment as vakil enjoys no authonty authorising him to 
tiansfer a decree. Nohctr v, Japper Hosslin 

[2 N. W„ 195 

3. REMUNERATION 

40. Amount of remuneration.-— 

Vakil, — Although a vakil is entitled to whatever 
charge his client agrees to, yet if he acts under au 
engagement constituting him his client's mooktear 
and legal adviser, he is bound by the same rules as 
an attorney, and is therefore entitled only to such 
reasonable remuneiation as the law allows Usmtjt 
Kqowar v . Tayleh . . . 2¥.B^ 307 

41. — — Suit for fees — 

Costs between party and party . — In a suit by a 
pleader for the balance of vakil's fees where it was 
found that there was no contract, — Held that, m con- 
suls ing the pi opei fee to be allowed, the lower Ap- 
pellate Couit had nothing else to guide it but what, 
according to the practice of the Court, was allowed 
as costs between party and party. Judoonath Dutt 
v. Rushad Ali . . . . 19 W. R., 105 

42 — Sait by vakil for 

fee y — Act I of 1846, s. 7 — Peng Reg, XXVII of 
1814, s 25 — Costs — In a suit hi ought by a vakil 
against his client for the amount of his fees, and in- 
stituted after the passing of Act I of 1 846, but before 
the Pleaders and Mookteais Act, XX of 1865, came 
into operation,— Held that, where the services m 
respect of which the fees were claimed consisted of 
the conduct of a suit which was dismissed for a de- 
ficient plaint, under section 29 of Act VIII of 1859, 
the vakil is not entitled to the full amount of costs 
under Act I of 1846, section 7, oi the scale fixed by 
Regulation XXYII of 1814, section 25; but m the 
absence of an expiess agreement he is only entitled 
to a leasonable sum as lemuneration for his work 
and labour as a pleader So much of Regulation 
XXII of 1814 as w r as befoie January 1866 unre- 
pealed, and the whole of Act I of 18b4, are repealed 
by Act XX of 1865, which came into operation on 
January 1st, 1866 Amefrunnissa v Chapman 

[1 Ind. Jur„ N. S., 334: 6 W R., 108 

43. Costs as between 

pleader and client — Bom Req II of 1827; s 52 — 
Act l of 1846 , ss. 6 and 7 , — The provisions of Regu- 
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lation II of 1827, section 52, clauses 1 and 2, and of 
Act I of 1846, section 7, regarding the award of 
pleaders’ costs by way of a percentage, relate only to 
costs as between pat ty and party, and (inasmuch as 
section 52 of Regulation II of 1827 is, by section 6 
of Act I of 1846, expressly rendeied inoperative 
for any purpose except for the purposes of section 
7 of the latter Act) there is not any statutable pro- 
vision for costs as between pleader and client, so 
that, m the absence of an agi eement between them, 
the pleader is left to his remedy on a quantum meruit. 
GANGJI VlTHAL V. SlTABAM SERIDHAR 

[9 Bom., 33 

44. Right of suit for fees. — 

Cause of action — Uncompleted case — Where a vakil 
i?as undertaken the conduct of a suit, he is bound to 
proceed with it, and cannot sue for his fee, m the ab- 
sence of a special agi eement, until the suit is com- 
pleted, unless wheie the chent has dispensed with his 
services. Buckapatnam Thathacharlu v Kaja-* 
miya 0 Mad., 285 

45, Right to additional fee, — 

Pees of vakil for applications in suit when he is 
bound to carry suit to its conclusion . — Where, under 
the practice existing m the Courts, a vakil receiv- 
ing a fee for prosecuting or defending a suit is bound 
to cairy the suit to an end, and to make all necessary 
applications m the execution department without fur- 
ther fee, no second fee is allowable to a vakil for 
applications presented m the execution department, 
unless it can be shown that the services of the vakil 
originally employed were not available Takee Ali 
Khan v . Gool Mahamed Khan 

[1 3N W., 69 : Ed. 1873, 123 

40. Agreement for further re- 

muneration m successful case. — Inam patras. 
— Act I of 1846 , s 7 — Inampatias or agreements, 
oral oi written, made contemporaneously with the 
vakalatnamahs by clients with their pleaders for 
the payment of lewards m addition to the regulation 
fees, provided their cases are decided m their favour, 
are not nudum pactum, and, having regard to secnon 
7 of Act I of 1846, cannot be considered as illegal 
Parshram v . Hiraman . I. L. R., 8 Bom., 413 

47. Suit by pleader 

for fees — An application was made for leave to sue 
defendant m forma pauperis , and he agreed with 
certain vakils to give them full fees, accoidmg to 
the valuation of the claim, m case they should suc- 
ceed in having the application i ejected Held that 
this w r as a valid agreement, and that the vakils, 
having performed their part, were entitled to recover 
upon it. Ram Kant Nandi v. Shib Nanda Rai 

[2 C. L. R., 186 

48. Right to recover fee. — Legal 

Practitioners Act , ss. 27, 28, 30 — Suit by pleader 
to recover fee from client — Contract Act, s 70 . — 
Civil Procedure Code s 622 — The Legal Practi- 
tioners Act does not debar a pleader from recovering 
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a fee from his client when no contract in writing is 
made. Rama v . Kunji . I. L. R., 9 Mad., 375 

49. Division of fee where more 

than one pleader.— Mad. Reg. XIV of 1816, s. 
SO. — Fee, Division of, where two vakils appointed. 
— The rule under Regulation XIV of 1816, section 
30, that each of two vakils appointed by a party to 
a suit shall be entitled to a moiety of the fees pay- 
able, applies only to cases {where they are appointed 
by the same vakalatnamah. Kisaba Rueeamma 
Ratj v. Cbipata Viyyanna Dieshatttlu 

[1 Mad., 389 

59 . Dee allowed for registra- 

tion petition. — Ad I of 1846, s. 7. — The fee to be 
allowed to a pleader upon a petition to the Court t$ 
establish the right to have a document registered 
under Act XX of 1866, section 84, was one fourth of 
the fee allowable m a regular suit, as was provided by 
Act I of 1846, section 7. Collector or Thana v. 
Kx aka Ramji Patil , . 7 Bom., A. C., 132 

51. Fees in suit under Regis- 

tration Act, 1864, s. 15.— Regular suit.— A. suit 
under section 15, Act XVI of 1864, was not a sum- 
mary but a regular suit, and full fees were awarded 
for pleaders. Mowla Buesh v. Ali Khan 

[9 W. R., 101 

52 . Fees in suit for judicial se- 

paration. — Divorce Act , IV of 1869 — Estimation 
of fees . — In a suit foi a judicial separation and ali- 
mony decided under the Indian Divorce Act (IV of 
1869), the only basis for the estimation of pleader’s 
fees is ten times the amount of alimony for one year 
Scott v. Scott . . , .7 Mad,, 394 

53 . Fees in partition suit. — Hear- 

ing fee. — -The ordinary rule for assessing the hearing 
fee according to the market value of the property m 
suit is not applicable to a suit for partition, and the 
Court m each such case ought to fix the amount of 
the fee. Kibtee Chhndeb Mitteb v. Anath Nath 
Deb 13 C. L. R., 253 

54 . Fees xn suit for pre-emp- 

tion. — Act XX of 1865 , s 37 — Pleader's fees on 
what valuation of property calculated. — Held, m a 
suit for pre-emption, where it uas found by the 
Court that the actual price of the property was less 
than the price stated in the deed of sale, and the 
Court gave the plaintiff a decree with costs, that the 
amount payable by the defendant in respect of the 
fees of the plaintiff’s pleader ought to he calculated, 
not on a valuation of the property which was found 
to be false, nor on the amount on which the Court fee 
on the plaint was paid, but on the real value of the 
property as found by the Court. Debi Singh v . 
Bhtjp Singh . , . I. L. R., 1 All, 709 

4. REMOVAL, SUSPENSION, AND DISMISSAL. 

55 . Removal. — Rower to remove 

vakil. — District Judge. — A District Judge has no 
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power to remove a vakil against Ms will from a 
Court to which he has once been allotted, except for a 
criminal offence, misbehaviour, or neglect of duty. 
In the mattes of Vamanaji Koneba 

[1 Bom., 136 

5 $. — * .. Removal of 

pleader from one Court to another . — A Zillali Judge 
has no authority to oblige a pleader to leave a Court 
m which he has been practising and to pioceed to an- 
other In the matteb of the petition of Maho- 
med Manaff . , . .10 W. R., 332 

57 , Suspension,— Act XX of 1865 . 

— Power to suspend pleader. — A Zillah Judge has no 
power, under Act XX of 1865, to suspend a pleader 
of the High Court from practising in the Courts of 
his distuct on the giound of mcompeteney. His pro- 
per course is to make a representation to the High 
Court. In the matter of Kishobeb Lall Sir- 
cab 14 W. R., 217 

58, Act XX of 1865, 

— Improper conduct. — The omission of a pleader to 
examine the record of the case before making an ap- 
plication to stay execution proceedings upon the 
giound of a compiomise, was held not to amount to 
grossly improper conduct and his not verifying the 
statement of the paities who came to him and made 
their statements (one of them being a mooktear) was 
considered at the most to amount to carelessness, but 
not grossly improper conduct , whilst Ins omission to 
obtain the authority or concurrence of the senior 
pleader m the case could not be said to be improper 
conduct within the meaning of Act XX of 1865— cer- 
tainly not such giossly impioper conduct as to call for 
the punishment of suspension for six mouths In 
THE MATTER OF THE PETITION OF SRKKNATK ROY 

[17 W. R„ 405 

59 , — — — — XTnprofemonal 

conduct. — Commission to mooktears - — Act XX of 
1865 — Criminal offence — A , a pleader, was engaged 
by JB , who was acting on behalf of C , to defend cer- 
tain persons cliaiged with the offences of noting and 
of having caused grievous hurt Two of the accused 
persons were relatives of C. A. agieed with JB. that, 
if all the accused were acquitted, his fee was to be 
R500; if the two who weie the lelatives of C. 
were acquitted, then he was to receive R250 ; but 
m the event of none of the accused being acquitted, 
he was to receive only R40. Before the trial R. 
paid A. R475 ; this having come to the knowledge 
of C , he telegraphed, saying that the fee was exor- 
bitant, and A., upon being remonstrated with, hand- 
ed over R250 to a banker to be placed to his (A,**) 
credit. A. alleged that, out of B225 which remain- 
ed with him, he paid R14Q to R. as commission, 
and that R25 were paid to his mohurir, Held that 
A. was guilty of fraudulent and grossly improper 
conduct. He was suspended from practising for the 
period of one year. Per Pontifbx, /.—If a mock- 
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—continued. 

Suspension— continued, 

tear, paid foi Ins sei vices by his employer, were to 
receive m addition, without the knowledge of his em- 
ployer, a pcicontage or commission from the pleadei, 
he would be answerable, not only m the Civil Court, 
but also m the Cnminal Court, to a charge of obtain- 
ing money nnpropeily fiom his employer. In the 
MATTER OF PEARY MOHUN GOOHO -» 

[11 B. Ii. B., 312 

60. Tower of in- 

terim suspension — Legal Practitioners Act (XVIII 
of 1879), s 14, cl 5 , and s 40 — The power of interim 
suspension given under section 14 (clause 5) of Act 
XVIII of 1879, when read with section 40 of the same 
Act, can only be excicised after the pleader has been 
heard in his defence and pending the investigation 
and ordeis of the High Court. In the matter of 
THE PETITION OF KEISTO LAIiL NAG 

[I. Ii. B„ 10 Calc., 256 

61 . Misconduct of pleader.—- 

Legal Practitioners Act (XVIII of 1879), ss. 10, 
32,—Mooktear . — Illegal practising . — A pleader or 
xnooktear practising m contravention of the provisions 
of section 10 of Act XVIII of 1879 is punishable 
under section 32 of that Act only by the Court before 
which he has so piactised. In the mattee of the 
petition of Gang-a Dayal . I. L. B., 4 All,, 375 

62. P efu sal to 

argue case after signing memorandum of appeal . — 
Semble ,< — Where a pleader who has signed the memo- 
randum of appeal refuses to aigue the case on the 
ground of being unable and unprepared, he is liable 
to he eithei dealt with by the Court for neglect of 
duty, or sued by the client for neglect of his inter- 
ests* Buedeo Missee v . Ahmed Hossein 

[15 W. B., 143 

03. — Omission to exa- 

mine record before certifying appeal — A pleader is 
not guilty of grossly improper conduct, but substan- 
tially and sufficiently complies with the 2nd of the 
Rules of 23id May 1871, if he examines copies of 
the record, and not the original record, before he 
draws the grounds of appeal and certifies them. In 
the mattee of Noob Ahmed . 17 W . B., 338 

64. Legal Practi- 

tioners Act (XVIII of 1879), ss 15 and 40. — Interim 
suspension — Police papers — Depositions of wit- 
nesses, or confessions taken at a police investigation, 
are not, as far as then sub 3 ect-matter is concerned, 
any more the property of the police than the pro- 
perty of the prisoners, and a pleader is not guilty 
of misconduct of any kind m making use of such docu- 
ments for the benefit of his client, when delivered to 
him by the client, however improperly the client may 
have become possessed of such documents, provided 
the pleader is neither party nor privy to obtaining 
them In the mattee of the petition of Keisto 
Lall Nao . . . 1. 1». B,, 10 Calc., 256 
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PLEADEB — continued . 

4. REMOVAL, SUSPENSION, AND DISMISSAL 

— continued . 

Misconduct of pleader— continued. 

— — — Unauthorised 

statement — It having appealed that, without any 
instructions to that effect, the pleader conducting a 
suit m the lower Appellate Comt had suggested, of his 
own motion, that the mother was a frail woman, and, 
being m improper intimacy with the defendant, had 
executed the kobalas for him, — Held that the pleader 
had acted with gross impropriety, and should he 
called up and censured by the District Judge Gunga 
Ram Sadhookhan v. Panch Cowree Pobamanick 

[25 W. B., 366 

66. - — — — - Striking pleader 

off the rolls — Act XX of 1865, s 16 —Case m which 
the High Court declined on the facts to strike a 
pleader off the rolls for using improper expressions 
during the argument of a case before a Zillah Judge, 
who recommended, after observing the requirements 
of section 16, Act XX of 1865, that such punishment 
should be awaided. The Zillah Judge should have 
called the pleader to order, and lequired him to apo- 
logise. In the mattee of Cruise 

[14 W. B., Cr., 53 

67. Power to suspend pleader. 

—Act XX of 1865 — A Zillah J udge had no power 
after the 1st January 1866 to make an older under 
Act XVXII of 1852 dismissing a pleader. He should 
have proceeded under section 10, Act XX of 1865, and 
referred the matter, with his report, to the High Court. 
Even under Act XVIII of 1852, under which the 
Judge enoneously acted m this case, a pleader was 
liable to dismissal only on proof of conviction of a cri- 
minal offence by a competent Court, or on proof of a 
declaration or finding by a competent Couit (m a suit 
or proceeding to which the pleader was apaity) that 
'he was guilty of a breach of trust, or for fiaudulent 
or dishonest conduct m the discharge of his profes- 
sional duty, and this also after notice and ad3udica- 
tion as pi escribed by section 4. In the matter of 
THE PETITION OF AhMEENOODDEBN AHMED 

[6 W. B., Mis., 5 

68. Procedure.— Pleader or mook - 

tear, Charge of misconduct against — Any chaige of 
misconduct against a pleader or mooktear holding a 
ceitificate under Act XX of 1865, other than a record- 
ed conviction of a cnminal offence, must be made 
and substantiated, and a report submitted to the 
High Court, as provided by section 16. In the mat- 
ter of Suddeeoodeen Mahomed 

[7 W. B„ 316 

69. Act XX of 1865, 

s 24. — Misconduct of pleader.— When conduct is 
charged against any pleader of a subordinate Court, 
which, if proved, would amount to an offence, that 
conduct should he inquired into, not simply as im- 
proper conduct, but as an offence to be made i;he 
ground, if established, of his dismissal under section 
14, Act XX of 1865. In the matter of Gitnesh 
Chunder Gangoqiy , . 13 W. B„ 456 
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PLEADER — continued. 

4. REMOVAL, SUSPENSION, AND DISMISSAL 
— continued, 

Procedur e—continued, 

70. Act XX of 1865, 

s 16 — Power of Zillah fudge — A Zillah Judge has 
no authority to initiate procedmgs against a pleader 
of the lower giade under section J6, Act XX of 1865, 
which requires that the mquny should he made by 
the Court m which the pleader committed the act of 
misconduct Ik the mattes op the fetitiok op 
Komlaeant Deghal . . 11 W, R,, 127 

71. Act XX of 1865 , 

-—Meport to Judge on acquittal of pleader by subordi- 
nate Court . — In a case tried undei the provisions of 
section 16, Act XX of 1865, where the subordinate 
Court is of opinion that the pleader should be acquit- 
ted, it is not necessary that there should be any lepoit 
to the Judge. Ik the matter op Ram Kineur 
Seik 13 W, R., 67 

72. Legal Practi- 

tioners Act. XVIII of 1879 s. 12, — Conviction of 
Reader of criminal offence. — Case reported to the 
Mich Court — Argument allowed to show that convic- 
tion was illegal . — A District Judge reported to the 
High Court for orders the case of a pleader who had 
been convicted of cheating under section 417 of the 
Penal Code, and who, in the opinion of the Distuct 
Judge, was unfit to be allowed to practise. Upon 
the heating of the case, counsel was permitted to go 
behind the conviction in order to show that the acts 
of the pleader did not amount at law to the offence 
of cheating. Ik the matter op Dubg-a Charak 

[I. L. R„ 7 All., 290 

6. PURCHASE OF DECREES BY PLEADER. 

73 . Purchase by pleader of de- 

cree m suit which he has conducted. — Right 
to execute decree —It is not expedient that pleaders 
should by purchase become the persons entitled to 
execute decrees in suits m which they have been en- 
gaged. Gosh aik Jug Roop Geeb v Chingun Lae 

[2 NT. W., 46 

74 — Sale in execution 

of decree — Collusion of vaJcil of judgment-debtor 
with decree-holder — The conduct of a vakil who, 
having acted in that capacity on behalf of a judg- 
ment-debtor m certain proceedings in execution of 
a decree, subsequently became partner with the de- 
cree holder in the pui chase of the property, remark- 
ed upon Queer e, — Whether, under such circum- 

stances, the purchase by the vakil, or the purchase 
by the decree-holder m conjunction with him, could 
not be set aside Roy Nandipat Mahata v Ub- 
qhhabt . 4 B. L. R., A. C., 181 ; 13 W. R., 209 
Wajed Hossein v. Ahmed Reza 

[17 W. K,, 480 

^LEADERSHIP EXAMINATION. 

See Appear to Pbivy Co uncil— Casks in 
which Appear lies— Appealable Or- 
dees . . I. L. R., 6 AIL, 163 


PLEADINGS. 

See Cases under Admission— Admissions 
ik Statbmekts and Pleadings. 

See Cases under Estoppel— Statements 
and Pleadings. 

See Lien , . I. L. R,, 4 Calc., 322 

See Cases undeb Plaint. 

See Vendor and Purchaser— Consi- 
deration . , 6 B. L. R., 630 

* See Cases under Written Statement. 

Pules of pleading in India — The 

Couits m India are not governed by the technical 
rules of pleading which obtain m Couits administer- 
ing English law. Pitambur Pyne v. Toolske 
Dossee 7 W . R., 39 

PLEDGE OF GOODS. 

See Bailment . 5 B. L. R., Ap., 31 

See Contract Act, s. 178. 

[I. L. R., 4 Calc., 497 

POISONOUS DRUGS ACT (BOMBAY). 

See Magistrate, Jurisdiction op— Spe- 
cial acts— Bombay Act VIII op1H66 
[I. L. R., 4 Bom., 167 

POLICE ACT, XXIV OP 1869 (MADRAS 
POLICE ACT), 

s. 48. 

See Fine . ♦ ,3 Mad., Ap., 9 

See Jurisdiction op Criminal Court— 
European British Subjects. 

[6 Mad., Ap., 26 

See Madras Police Act, 1859. 

See Sentence— Imprisonment. 

[3 Mad., Ap., 9 

s. 63. 

See Estoppel— Estoppel by Conduct. 

[6 Mad., 466 
See Bight op Suit— Money Had and 
Received . . 6 Mad., 466 

(ACT V OP 1861). 

S. 13. — Cost of constable. — A Magis- 
trate has no power under the Police Act, 1861, to 
realise the cost of a police constable tiom an indi- 
vidual. Queen v. Rohimkant Ghose 

[1 W. R., Or., 16 

1 * 1 - S. 23, — An est. — Dufy of police 

officer— Under section 23, Act V of 1861, a police 
officer is not bound to arrest a person against whom 
no proceedings have been directed if he behoves that 
he has not sufficient grounds for apprehending him. 
In the matter op the petition op Giusir 
Chunder Nundeh , . 28 W, R„ 8 

■ s. 26. — ■ Unclaimed property, — Tim- 

ber . — Timber claimed by a landowner as having 
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POLICE ACT (ACT V OF 1861), s. 25 

— continued 

been washed on his estate by a river, is not unclaimed 
piopeity within the meaning of section 25 and fol- 
lowing sections of Act V of 1861. Chutter Lall 
Singh v Government . * . 9W.R,, 97 

s. 29. 

See Cantonment Magistrate. 

[1 Agra, Cr., 24 

See Magistrate, Jurisdiction oe— Spe- 
cial Acts— Police Act, 1861. 

[4 W. R„ Cr., 2 
1W.E, Cr., 5 

1 — European British, subjects . 

— Mapisti ate — In a prosecution under the Police 
Act, V ot 18(>1, the Magistrate is bound to take into 
consideiation and determine the pusonei’s plea that 
he is a European Butish subject Section 29 of Act 
Y of 1801 does not give to the Magistrate jurisdic- 
tion over Euiopean British subjects Queen «. 
Hearn ..... 3 3ST. W., 128 

2. Persons not police officers 

— Section 29 of Act V of 1861 is not applicable to 
persons who ai e not police officers. In the matter 
of Hamkumar , . . 10 C. L. R., 521 

3. Rashness or negligence of 

police officers — Search for stolen property — Meie 
rashness or negligence on the part of a police officer 
befoie oi dering the search of a man’s house foi stolen 
propel ty, does not constitute an offence amounting 
to a violation of duty under section 29, Act V of 1861. 
The violation there intended must he wilful inten- 
tional violation of some cleai duty or other Queen 
u. Bolaki Lall . . . 19 W. R., Cr., 7 

4. Overstating leave without 

permission — The failure of a police constable to 
resume his duty on the expiration of his leave does 
not constitute an offence under section 29, Act V of 
1861. In the matter of the petition of Jano- 
kinath Gupta. Empress v Janokinath Gupta 

[I. L. R., 6 Calc., 625 : 8 C. L. R., 56 

5. Police officer withdrawing 

from the duties of his office without permission 
— Police officer overstaying leave. — A police officer 
obtained leave of absence for one month, a substitute 
being appointed, and ovei stayed his leave fwenty-nine 
days Meld that such absence without leave did not 
amount to “ withdrawal from the duties of his office 
without permission, ” within the meaning of section 
29 ot Act V of 1861. Queen- Empress v Salig 
Ram . . * . I. L. R , 6 All., 495 

8. Submitting incorrect report. 

Penal Code , s 218 — A police officer negligently or 
mipiopeily submitting an mcoirect repoit of a local 
investigation may be punished under section 29 of 
ActV ot 1861, m cases wbeie the proof is insufficient 
to bung the case under section 218 of the Penal Code 
Queen v, Boroda Kant Mookhopadhya 

[15 W. R., Cr., 17 


POLICE ACT (ACT V OF 1881), s. 29 

— continued . 

7. Offence committee^ by police 
officer while under suspension — A police officer was 
suspended by the Distuct Supeuntendent and ordered 
to lemam m the police lines, which lie did not do. 
He was an ested and convicted under section 29, Act 
V of 1861, for disobeying the orders of his superior 
officei, and withdrawing fiom his duties without per- 
mission Meld that his conviction was illegal , after 
suspension he was no longer a police officer under sec- 
tion 8 of the Act, and therefore could not he legally 
convicted under section 29. Queen v Dinanath 
Gangooly 

[8 B. L. R., Ap., 58 : 17 W. R., Cr., 12 

8. Neglect to act on informa- 

tion while on other duty — A police officer charged 
under section 19, Act V of 1861, with a violation of 

i his duties m not acting on information given to him 
of the likelihood of a bieach of the peace, which after- 
wards actually occurred, set up m defence that he was, 
when he leeeived the information, engaged bond fide 
m duties as a police officer m regard to another offence 
He was, however, found guilty and convicted Mefli 
the conviction was illegal For a conviction under 
section 29, moie than mere neglect of duty must he 
shown a deliberate and intentional violation of his 
duty is necessary Quefn v Radhu Sing 

[8 B. L. R., Ap., 60 : 17 W. R., Cr., 34 

9. Poiver to depute subordinate 

— Police officer — Neglect of duty — A police officer 
being authorised by law to depute his subordinate to 
proceed to a place wheie a crime is reported to have 
been committed, cannot be supposed to have conti a- 
vened the law by not pi oceedmg to the spot himself , 
and theiefoie the conviction ot the prisoner on the 
charge ot wilful violation of duty was illegal Gov- 
ernment v. Karamut Khan . 1 Agra, Cr., 1 

10. Police constable , — “ Ne- 

glect of duty ” — “ Lawful order” — Extra dnll — A 
Distuct Superintendent of Police directed his con- 
stables to cut down the jungle in the vicinity of their 
lines, and on then lefusal to comply ordered them 
extia drill every d»«y One of such constables not 
turning out to such extra drill was thereupon prose- 
cuted and convicted of neglect of duty under section 
29, Act y of 1861 Meld that section 29 provided 
for no such offence, and that any neglect of duty 
short of a violation of duty does not amount to an 
offence under that section. Meld, further, that the 
omission to attend such extra dull did not amount 
to an offence under that section, as the words w law- 
ful oi dex ” used m the section mean an order which 
the authority mentioned therein is competent to make, 
and it did not appear that a Distinct Supeuntendent 
of Police was competent to order his constables to cut 
down the jungle m the vicinity of their lines, and, on 
then refusal to do so, to order them extra drill. In 
THE MATTER OF THE PETITION OF BHOLA NATH DAS 

[I. L. R., 12 Cale., 427 

11. Criminal Procedure Code, 

1872 , s. 148 — Summons cases — Acts or omissions 
punishable under Act V of 1861, section 29, come 
within the categoiy of “offences punishable under 
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POLICE ACT (ACT V 03? 1861). s. 29 

^-continued* 

any law otto than the Penal Code M (Code of Criminal 
Procedure, section 8), and those offences likewise fall 
withm the terms of section 148 of the same Code 
Queen v. Golam Arabee . 25 W. R.,, Cr., 20 

* — s. 84* — Placing ianbans in public 

road. — Placing tanbans in a public thoroughfare is 
an offence under section 34, Act V of 1861 Queen 

t>. Ameer . . • • . SN.WfjS 


s. 42. 1 

See Appellate Court — Objection taken 1 
for first time on Appeal — Special 
Cases— Notice op Suit. 

[2W.R,, 425 

1. - — Objection to want of notice 

of action — A suit against a police officer under Act # 
V of 1861 should not be dismissed merely because 
notice under section 42 has not been given, unless 
the objection be taken in the first Court Nakain 
3Jeen Tewaree v. Bam Dass . 8 W, R., 425 

2. and s. 29. — Section 42 of 

Act V of 1861 <bas no bearing on, or connection with, 
section 29 of the Act. Queen v . Hazab Mie Khan 

[7 1ST. W„ 237 

s. 44. 

See Penal Cole, s 177. 

[21 W. B., Or., 30 

POLICE AMFTTOMBINT ACT, XL VIII 
OE 1860 

s 8. 

See Escape peom Custody. 

[6 Bom., Cr., 15 


police raroLriRY. 

1 . — Power of Magistrate. — Crimi- 

nal Procedure Code (Act XXV of 1861), ss 133 , 
180 — Meld per Glovee, I — Under section 133, Act 
XXV of 1861, a Magistrate may order a police in- 
quiry u into any offence punishable under the Penal 
Code 39 Meld per Loch, J . — The Magistrate had no 
authority to order a police inquiry m a case under 
Chapter XIV of the Criminal Procedure Code, section 
180 not having been extended to cases under that 
chapter. Queen v Foxtu Shah 

[2 B. L. R., S. 3ST., 6 : 10 W. B., Cr„ 49 

2. Order for further detention 

in custody. — Criminal Procedure Code, 1861 , ss. 
152, 146 — Offering inducement to disclosures . — Cir- 
cumstances may exist m which a special order of the 
nature contemplated in section 152 of the Criminal 
Procedure Code may properly be passed, for in- 
stance, if, m tbe case into which the police are in- 
quiring, the suspected or confessing parties have 
voluntarily offered to conduct the police to a place 
where the stolen property will he found, and such 
offer cannot be carried into execution within the 
limited period of twenty-four hours, tbe power which 
the above-mentioned section confeis on a Magistrate j 


POLICE ESTQIXIRY.-Order for ftetbe* 

detention m custody— continued. 

may be rightly exercised But to return accused 
pei sons to the police, that they may bo forced to 
give a clue to the stolen property, is to abuse the pro- 
visions of section 152, with a view to the broach of 
the injunctions of section 146 of the Criminal Pro- 
cedure Code. Queen v. Rugonath Pershad 

[3 NT. W., 275 

3. Irregular inquiry. — Cases under 

Chap. XIV, Criminal Procedure Code, 1861 — An 
inquiry by the police into complaints falling under 
Chapter XIV of the Code of Criminal Procedure was 
not warranted by law. Queen d Harrakchand 
Nowlaka . , . . 8 W. R., Cr., 12 

4. Investigation by police of- 

ficer.— Criminal Procedure Code, s 160.— Summons 
to answer complaint — Section 160 of the Code of 
Criminal Piocedure, which authorises a police officer 
making an investigation under Chapter V of the 
Code to require the attendance befoie himself of 
any person (within certain limits) who appeals to be 
acquainted with the circumstances of the case, does 
not empower such officer to require the attendance of 
an accused person to answer the complaint made 
against him. Queen-Empeess v Saminada 

[I. L. R., 7 Mad., 274 

POLICE MAGISTRATE. 

See Transfer of Criminal Case-Gene- 
ral Cases . 15 B. L. B., Ap., 14 

[12 Bom., 217 

1, « Police office.” — Clerk of Magis- 

trate of Police.— Act XL VIII of 1860, s. 2.— A 
cleik m the Police Magistrate's office, having been 
convicted, under section 2 of Act XLVII1 of I860, m 
a person employed m a police office, a rule for quash- 
ing the conviction was made absolute. Meld that 
the words “ Police office" m section 2, Act XLVIil 
of 1860, did not apply to a Police Magistrate. In re 
Judoo Nath Mookerjee . Bourke, O. C., 186 

2. Power of Magistrate.— Peng. 

Act IV of 1866, s 26 — Penal Code ( Act XL V of 
1860), s 116 — A Police Magistiate had power to 
convict summarily, under Bengal Act IV of 1866, 
section 26, for an offence punishable under section 
116 of the Penal Code. Queen v. Mahbub Khan 

[1 B. L. R., O. Cr., 39 

POLICE OFFICER. 

See Madras Abkari Act, s. 26 

[I. L. R , 9 Mad., 97 
See Penal Code, s. 22L 

[I. L. R., 3 AIL, 60 


Answer by prisoner to— 

See t Cases under Evidence— Criminal 
Cases— Statements to Police Officers. 

— Confession to— 

See Cases under Confession— Confes- 
sions to Police Officers. 
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POLICE OFFICBR— continued. 

1. Powers of arrest.— Retention 

of prisoners. — Tortuie — Exposition of a police of- 
ficer’s powei of an est and detention of accused persons 
and witnesses, with a view to the suppression of the 
practice of toituie. Queen v . Behary Singh 

[7 W. R., Cr., 3 

2. • Powers in discharge of his 

duties — Rioting — Where a man is grievously 
wounded m a not, the police are bound to act without 
taking into consideiation who was the aggressing 
party. In the dischaige of their duties, and m the 
absence of any pi oof that they exceeded their duty, 
the police were held entitled to the protection of the 
Couit. Queen v. Damoo Singh 

[8 W. R.j Cr., 36 

3. Liability of police officer.- 

Renal Code , s. 79. — Criminal Procedure Code , 1861, 
s. 100 , cl 5 — Illegal arrest by police officer . — The 
general exception piovidcd by section 79 of the Penal 
Code, and the power conferred by clause 5, section 
100, of the Code of Criminal Piocedure, was held not 
to piotect a police officer who did not act m good 
faith, — that is, with due care and intention. Clause 
5, section 100, Code of Criminal Piocedure, refers to 
propei ty which is proved to have been stolen, and not 
to anything which a police officer may choose to 
imagine has been stolen. Sheo Surun Sahai u 
Mahomed Fazil Khan . . 10 W. R., Cr., 20 

POLICE REPORT. 

See Complaint— Institution op Com- 
plaint, AND NECESSARY PRELIMINARIES 

[5 B. L. R., 274 
8 Born,, Cr., 113 

See Cases under Evidence— Criminal 
Cases— Police Evidence, Diaries, 

Papers, and Reports 

See Nuisance— Under Criminal Pro- 
cedure Codes . 3 B. L, R., A. Cr., 4 

See Recognisance to keep the Peace — 
Credible Inpormation 

[10 W. R., Cr., 41 
4 B. L. R., F. B., 46 
12 W. R., Cr., 60 

POLICY, CONSTRUCTION OF— 

See Cases under Insurance— Marine 
Insurance. 

POLICY OF ASSURANCE. 

See STAifctP Act, 1869, ss 34, 41. 

[I. L. R„ 3 Calc., 347 

POLITICAL AGENT, ORDER MADE 
BY, IN HIS EXECUTIVE CAPACITY. 

See Judicial Officers, Liability of— 

[7 B, L. R., 452, note 


POLITICAL RESIDENT AT ADEN, 
COURT OF— 

See Jurisdiction of Criminal Court — 
Offences Committed only Partly in 
one District 

[I. L. R., 10 Bom., 258, 263 

See Local Government 

- [I. L. R., 10 Bom., 274 

See Transfer of Criminal Case— Gene- 
ral Cases . I. L. R., 10 Bom,, 274 

PORT OF CALCUTTA. 

Limits of port — Act XXII of 1855 — 

Suit for damages for breach of contract . — P. Co , 
agents for the ship F A , contracted by a shipping 
order with G for fi eight, with option to (?. to can- 
cel the contract if the F. A should not arrive at the 
port of Calcutta by the 15th of January On that 
c&y she anchord at Atcheepore, and remained there 
till the morning of the 16th. & refused to fulfil the 
contract, and F Sf Co sued him thereupon. Held 
that there is no custom governing the construction 
of the words “the port of Calcutta” m shippings 
oiders, and that an arrival at Atcheepoie is not an 
arrival at the port of Calcutta. Potter v Gentle 
[Bourke, O. C., 41 

PORT RULES (CALCUTTA), 1856. 

See Shipping Law— Collision. 

[Bourke, Ad., 1, 15 

(BOMBAY). 

See Shipping Law — Collision. 

[6 Bom., O. C., 98 

PORTUGUESE SUCCESSION. 

See English Law — Primogeniture 

[5 Bom., O. C., 172 

PORTS ACT, XII OF 1875, s 22. 

See Master and Servant 

[I.L R., 9 Calc, 849 

POSSESSION. Col. 

1. Evidence of Possession . . 4454 

2. Evidence of Title . « . 4457 

3. Nature of Possession . . . 4463 

4. Adverse Possession . . . 4468 

5. Suits based on Allegation of 

Possession .... 4475 

6. Suits for Possession . . , 4477 

(a) Proof of Particular Title . 4477 

(b) Other Suits for Possession . 4479 

See Cases under Claims to Attached 
Property. 

See Contract Act, s 178. 

[LL. R., 4 Calc., 497 

See Cases under Decree— Construc- 
tion of Decree— Possession. 

See Cases under Decree — Form of De- 
cree— Possession. 
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POSSESSION — continued. 

See Evidence— Civil Cases— Miscel- 
laneous Documents— Possession, Fact 

of— . . 4 B. Ij. R., E. B., 97 

[9 W. R., 79 

See Cases under Execution of Decree 
—Mode of Execution— Possession 

See Jurisdiction eft Revenue Courts — 
Bombay Regulations and Acts. 

[I. L. R., 1 Bom., 624 

See Limitation Act, 1877, art, 10 
(1871, art 10). 

[I. L. R., 1 AIL, 311, 592 
3 Agra, 376 : Agra, F. B., Ed. 1874, 167 

See Limitation Act, 1877, art. 95 
(1871, ART. 95) 

[I. L. R„ 3 Calc., 504 
I. L. R., 6 AIL, 406 

See Cases under Limitation Act, 1877, 
art 144 (1859, s 1, cd. 12)— Adverse 
Possession. 

See Cases under Onus Probandi— Limi- 
tation and Adverse Possession. 

See Cases under Onus Probandi— Pos- 
session and Proof of Title. 

See Cases under Resistance or Ob- 
struction to Execution of Decree. 

See Right of Occupancy— Acquisition 
of Right Mode of Acquisition 

[1 B. X.. R., S. 1ST., 25 
21 W. R., 400 
9 W. R., 449 
IS B. Ii. R., 276, note ; 281, note 

See Right of Occupancy—' Transfer of 
Right . . I. L. R., 1 All., 448 

See Theft , . X X*. R., 1 Bom., 610 

[X L. R., 10 Bom., 193 

See Cases under Title— Evidence and 
Proof of Title— Long Possession. 

See Cases under Transfer of Property 
while Transferor is out of Posses- 
sion. 

See Trust . . .2 Agra, 78 

See Wrongful Possession. 

{[1. X>. R., 4 Calc,, 566 

Delivery of— 

See Cases under Hindu Law— Gift- 
Requisites foe Gift. 

See Cases under Mahomedan Law — 
Gift -Validity. 

See Oases under Vendor and Pur- 
chaser— Possession. 

Execution of bill of sale without 

delivery of— 

See Vendor and Purchaser— Bills of 
Sale . . 2 B. I*. R., P. C., Ill 


POSSESSION — continued. 

of goods. 

See Bailment . 5 B. L, R., Ap., 31 

See Contract Act, s, 108 

[12 B. Xi. R„ 42 
See Cases under Insolvency— Order 
and Disposition, 

Suit for— 

" See Cases tender Bengal Bent Act, 1869, 
s 27. 

See Civil Procedure Code, 1882, s 212 
(1859, s 197) . I. Xj. R., 4 Calc., 629 

See Cases under Co-sharer£— Suits by 
Co-sharers with Respect to the J oinx 
Property— Possession, 

See Cases under Variance between 
Pleading and Proof— Special Oases — 
Possession, Suit for — 

■ Suit for confirma tion of— 

See Variance between Pleading and 
Proof — Special Cases — Possession, 

Suit for. . I. X*. R., 4 Calc., 46 


1. EVIDENCE OF POSSESSION* 

1. — Statement as to fact of pos- 

session. — Evidence . — A statement by a \vitness that 
a party was m possession is, in point of law, admis- 
sible evidence of the fact that such party was in pos- 
session Maniram Deb v Debi. Ciiaran Deb 

[4 B. Xi. R„ F. B., 97 ; 13 W. R„ F. B., 42 

2 . j£ c te 0 j> owner* 

ship , — A witness’s statement that, a party *‘18 in 
possession” is no evidence of the fact. The question 
of possession is a mixed one of law and fact, and the 
evidence produced must give the various acts of 
ownership which go to constitute possession, so that 
the Court may arrive at its own conclusion ISHAN 
Chunder Bbhara v. Ram Lochun Behara 

[9 W. K., 79 

3. Visiting and making use of 

house. — Possession as of right — Occasionally visit* 
mg and making use of a house is ample evidence 
of possession, unless shown to have been done by the 
claimant m the capacity of a visitor, and not in his 
own right. IJnunto Ram Seal v. Brojo Bullub 
Seal 11 W. R„ 136 

4. Acts of ownership.— Omis- 

sion to show acts of ownership —In special appeal, the 
High Court held that evidence which did not allude 
to any specific acts of ownership was not sufficient 
evidence to prove possession. The finding of tho 
fact of possession by the lower Appellate Court 
upon such evidence rovei sed on special appeal. Jaga~ 
bandhu Das Gajendra Makafatjra v. Dina ban- 
dhu Das Gajendra Mahapaxra 

[2 B. Ii. R., Ap*, &Q 



POSSESSION — continued. 

1. EVIDENCE OF POSSESSION-coiifc?i«<*«t 

Acts of owner ship — continued,. 

5. Suit for recovery 

of forest land from Government , — Wkeie a tract 
of land with a defined boundary has been thioughout 
claimed by a person as owner, and acts of ownership 
have been done on vanous portions of it, such acts 
may be accepted as evidence of the possession of the 
whole tiact Bhaskarappa v. Collector of North 
Kanara , I L 11 ,8 Bom , 452, distinguished tSiVA- 
8 UBRAMANYA V. SECRETARY OF STATE POR INDIA 

[XL. R., 9Mad., 285 

0 . Thakbust award— Boundary, 

Question of — A thakbust awaid of boundaiy would 
in any case be material evidence of possession 
Prahland Sen v, Rajendra Kishoee Singh 

[2 B. L. R., P. C., Ill (137) : 12 W. R., P. C. s 6 
11 Moore’s I. A., 293 

7. Survey proceedings.— Survey 

by revenue authorities , — Records in Government 
maps — Plaintiff sued m 1876 to recover certain allu- 
vial lands which had been m existence ovei twelve 
yeais, together with recent accretions thereto which 
lie alleged appertained to his taiook The alluvial 
lands had been suiveyed by the revenue authonties 
m 1863, as appertaining to no permanently-settled 
estate, and claimed by the Government. The plain- 
tiffs predecessor however, subsequently, in 1864, laid 
claim to the lands, and the Collector, abandoning 
the claim of Government, recorded him m the Gov- 
ernment maps and papers as proprietor m possession 
Meld that, although the fact of the land having been 
measured by the levenue authorities as appurtenant 
to a certain taiook is prwia facie evidence of posses- 
sion of that land at the time of the suivey, no pre- 
sumption from the survey proceedings could arise m 
favour of the plaintiff m 1863. Ktjssessur Roy v 
Joggodishuri . * . . 7 C. L, R., 269 

8 * Measurement of 

land by Government officers — The evidence of Gov- 
ernment having sent its officers to measure the land, 
and to sui round it with pillais, is the very best evi- 
dence of possession of a lately-formed chur Cod- 
lector oe Fubeeedpore v, Kalee Doss Hazrah 

* [17 W. R., 195 

9 . Decree for rent.— Subsequent 

suit for possession — A decree against the registered 
tenant, m a suit for rent against him and another, 
is not conclusive evidence of the possession of such 
tenant, as between him and the othei, m a subse- 
quent civil action Huero Nath Bhuttaoharjee 
v. Harvey . • , .25 W. R., 23 

10. Receipt of rent.— Failm e to 

shoio collection of rent for portion of property, — Re- 
ceipt of rent is good evidence of possession, but it 
does not necessarily follow that a party m possession 
has been disturbed because he cannot prove that 
he has collected rent of a particular portion of the 
property Pudar Bindoo Mahantee v Mohesh 
Chunder Sen . , . 20 W. R. s 183 


POSSESSION — continued, 

1 . EVIDENCE OP POSSESSION — continued. 

Receipt of rent— continued. 

Receipt of rent is only evidence of possession 
Abdool Adi v. Abdoor Ruhman 

[21 W. R., 429 

^ 11 . Receipt for revenue.— Posses- 

sion of receipts foi Government revenue, though evi- 
dence of possession, does not prove it Lallee 
Singh v. Ambit Kooer . , 17 W. R., 490 

12 . Registration of tenure. — 

Suit for possession — Registration under Beng Act 
VII of 1876 — Queer e, — Whether, m a suit founded 
upon possession alone, or m which the relief sought 
depends solely upon possession, registration under 
Bengal Act VII of 1876 ought not to be treated as 
puma facie evidence of actual possession at the date 
when the registration -was effected. Ram Bushan 
Mahto v. Jebli Mahto . I. L. R., 8 Calc., 853 

IQ, Decision of Col 

lector, — Beng Act VII of 1876, s, 55 — JPer Garth, 
C J — Semble , — That section 55 of Bengal Act Vllj 
of 1876 constitutes the Collector a competent Court 
under particular circumstances for determining as 
between two disputants the question of possession, 
and his recoided decision upon that question m the 
register might be evidence of the fact of possession 
hs between those two parties. Ram Bushan Mahto 
v Jebli Mahto, I L, R, 8 Calc,, 853, explained. 
Saras' wati Dasi v. Dhanpat Singh 

[I. L. R., 9 Calc., 431: 12 C. L. R., 12 

14. Binding as to possession. — 

Mamlatdar — Magistrate — Or\imw\al Brocedur e 
Code , 1872, s 530 — Irregularity in taking posses- 
sion — A Mamlatdar 5 s finding as to the point of actual 
possession is not conclusive A Magistrate's finding 
is conclusive under section 530 of Act X of 1872. 
Lillu v, Annaji Parashram 

[I. L. R., 5 Bom., 387 

15. Dispute as 

to possession between purchaser from heir and 
grantees from widows — Effect of decision of Magis- 
trate as to possession — In a former suit appel- 
lant sought as purchaser from the heir to a former 
piopnetor, to establish her mokurran right to 
certain lands as against the grantees from the 
widows of such piopnetor, upon the death of the last 
surviving widow. She obtained a decree establish- 
ing such right, and, on proceeding to take out exe- 
cution, was opposed by the respondents, who claimed 
the lands as being a putm tenuie which had been 
sold by auction for ai rears of rent due by B, S , the 
former putmdar, and which had been purchased 
by K . B and H B , who had granted a dur-putm 
ot the same to the respondents, m 1849 In 1841 4 
there was a proceeding before the Magistrate as be- 
tween the grantees of the dur-mokurran right 
under the widows and B. S , the putmdar, the result 
of' which investigation was that the Magistrate 
quieted the former m possession as dur-mokurran- 
dars under the widows, and ordered the putmdar 
to institute a suit m the Civil Court to enforce his 

r d 
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POSSESSION— continued. 

1 EVIDENCE OF POSSESSION— continued. 
Eluding as to possession— continued. 

claim, which suit was nevei brought The claim of 
the respondents was tried as a regular suit between 
the objectors (respondents) as plaintiffs and the 
decree-holder (appellant) as defendant, and was de- 
cided m favour of the respondents m the lower Courts 
On appeal to the Puvy Council, their Lordships held 
that the proceeding in 1841 was conclusive of the 
present case, as showing that the actual possession 
then was m the grantees of the widows , that it was 
m the highest degree improbable that they, having 
established their possessory light against B S 
would, without a struggle, have allowed themselves 
to be turned out of possession by their relatives as 
purchasers of the same B. S *$ right , that the pos- 
session of the grantees was obtained and continued 
under the widow’s title, and was referable solely 
the title which was now vested m the appellant, 
and that the right of the appellant should xn no- 
wise he affected by the acquisition of the putm 
title in 1849. Sheroocoomaree Debia v. Keshtjb 
Thunder Bosoo . . . 18 W, E. s P. C., I 

2. EVIDENCE OF TITLE. 

10, Evidence of possession and 

enjoyment. — Evidence of possession and enjoy- 
ment foi a series of years is of itself, if unanswered, 
cogent evidence of title. Bagram v Collector op 
Bhullooa, Collector op Bung-pore v Ram Jadub 

Sein W. R., 1864, 243 

Collector op Bareilly v. Ghusee Bam 

[1 Agra, 260 

Rirpa Shunkur v. Pal Pandey 

[1 Agra, Rev., 47 

Bung Lall Misses v. Rughoobur Singh 

[9 W. R., 169 

Dinobundhoo Suhaye v. Court op Wards 

[11 W. R„ 347 

Rameudeegowda v. Dessai Sahib 

[17 W.R., P. c„ 8 

17, Length, of possession.— 

Possession need not be long in order to be some evi* 
deuce of title. Puban Chunder Mookbrjre © 
Protap Narain Paul . . 9 W. R., 120 

13. Proof of possession and 

forcible dispossession.— Onus of proof,— Posses- 
sion is evidence of title, and if a plaintiff proves that 
he had possession and that the possession has been 
forcibly disturbed by defendant, he makes out a 
pnmd facie title which it is for defendant to rehut. 
Ayesha Beebee v. Kanhye Mollah 

* [12 W. R„ 146 

10, Effect of possession as evi- 

dence of title. — Onus of proof,' — Possession, except 
where it is of such a length and character as of itself 
to constitute title, is merely evidence of title, and is 
so only because undisturbed possession without any- 
thing moie is presumed to he ref ei able to rightful 


POSSESSION— continued, 

2. EVIDENCE OF TITLE— continued. 

Effect of possession as evidence of title 

— continued . 

title and to absolute ownership : it is open to the 
other side to show that such primd facie presump- 
tion is ill-founded. Kalee Chunder Sein v, Adoo 
Shaikh ..... 9 W. R., 602 

20. Presumption , — 

A pefson in possession of property ought to he pre- 
sumed to he m lawful possession until the contrary 
he shown. Beyond this, possession is only evidence 
to he taken conjointly with other evidence to establish 
oi impugn a title. Selam Sheikh v. Baidonath 
Ghatak . 3 B. L. R., A. C., 312 : 12 W. R., 217 

21. * Ejectment. — Pos- 

session is evidence of title, and gives a good title 
against a wrong-doer , hut a person who has not had 
possession cannot, without proof of title, turn another 
out of possession, even though that other may have 
no title , for possession is a good title against any one 
who cannot prove a better. Clarke v, Bindabun 
Chunder Sieoar 

[Marsh., 75 : W. R., E. B., 20 
1 Ind. Jur., O. S., 97 : 1 Hay, 137 

22. Title by possession.— Right 

to retain possession — In India the title of possession 
must prevail until a good title is shown to the eon* 
tiaiy. Pedda Venoatapa Naidoo v . Aroovala 
Roodrapa Naidoo 

[6 W. R., P. 0, 13 : 2 Moore’s I. A., 504 

Wise v. Brojendro Coomar Roy 

[18 W. R., P, C., 91 

23. Eight to retain 

possession — A person in possession with a had title is 
entitled to remain in possession until another person 
can disclose a better title. Gopee Nath Dose v. 
Dyanidhee Soondura Mohapattue 

[ 7 W. R„ 485 

Soodukhina Chowdhrain v . Raj Mohun Bosr 

[11 W, R., 350 

24. — - - Eight of person 

in possession against wt ong-doer . — When a plaintiff’s 
evidence fails to show title xn him, hut does not show 
title xn another, the plaintiff may recover upon his 
possession against a defendant wrong-doer. Doe d. 
Rullammal v. Kuppu Pillai . 1 Mad,, 85 

25. — Possession com - 

mencmg in wrong — A possession on the part of one 
paity, which is not shown to have commenced in 
wrong, can only he disturbed by distinct proof of a 
superior title in another party, Arumugam Chp/jl'TY 
v. Peeriyannan Servai . 25 W. R., P. 0., 81 

26. — Eight to sue for 

ejectment . — Failure to prove title . — Possession is a 
good title against all persons except the rightful 
owner, and entitles the possessor to maintain eject- 
ment against any other person than such owner who 
dispossesses him. The above rule held to he appli- 
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2. EVIDENCE OF TITLE— continued. 
Title by possession— continued. 

cable whoie the plaintiff alleged title by conveyance, 
and also relied upon possession, bat failed to prove 
his title, while his possession was held proved. Pemea j 
Bhavaniram v. Nakaya n Shiv aram Khisti 

[I. I*. R., 6 Bom., 215 
Krishnarav Yashvant v, Vasudev 4paji 

[I, L. R., 8 Bom?, 371 

27. * Undisputed and 

continuous possession — -Evidence of possession and 
enjoyment is good evidence of title as against the 
real owner only where it has been undisputed and 
continuous. Goosoo Pershad Roy v Byeunto 
Chonder Roy * .6 W. R., 82 

Ruttun Bbbee v. Makarum Ali 

[2 Agra, 309 

28. - — — — Long possession 

- — A long possession would nob confer any title on 
the occupant if it be proved that the possession was 
u permissive one. Gunga Deen Chowdhry v . Hub 
Sahai Singh . . . . 3 Agra, 201 

Toolseeram v Nahur Singh . 3 Agra, 271 
Ali Bine v. Roop Kooer • , 21. W., 100 

29. * Limitation* — Un- 

occupied and* uncultivated land . — Where land, the 
right to which is disputed, has been uninhabited and 
uncultivated, and no acts of ownership by any person 
can be proved to have been exercised over it, it is often 
necessary, for the purpose of deciding the question of 
limitation, to rely upon slight evidence of possession, 
and sometimes possession of the adjoining land, 
coupled with evidence of title, such as grants of 
leases, and the Courts are justified in presuming, 
under such circumstances, that the party who has 
the title has also the possession. But where the land 
has been occupied, it is generally proper, for purposes 
of limitation, to deal with the question of possession 
as distinct from the question of title , for while the 
title may be in one person, a twelve years’ possession 
may have barred that title Mohima Chunder Dey 
Sircar v Hurro Ball Sircar 

[I. L. R., 3 Calc., 708 : 2 C. L. R., 364 

30. Limitation Act 

(XV of 1877), arts 143 , 144 — Conflicting evidence 
of possession. — Presumption of title . — Wheie two 
adverse parties are each trying to make out a posses- 
sion of twelve years, and the evidence is conflicting 
and not conclusive on either side, — Eeld that the 
presumption that possession goes with the title must 
prevail, Dharm Singh v . Htjr Pershad Singh 

[I. L. R., 12 Calc., 38 

31. - — Long possession 

— Uninterrupted possession for a long time is pnmd 
facie sufficient proof of title, and the security which 
being m possession affords should not be weakened. 
Rughoo Nath Rai t>. Chundoo Lall 

[2 Agra, Ft. II, 195 
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2. EVIDENCE OF TITLE —continued. 

Title by possession— continued. 

32. • — Molcurran title. 

— Evidence , — Meie proof of possession for more than 
twelve years does not amount to proof of a mokuirari 
title. Shut Dayal Puri v. Mahabir Prasad 

» [2 B. Xi, R., Ap., 8 

33. * Long possession, 

— Omission to give notice — Long possession itself 
does not give a title to a settlement 3 } the parties ask- 
ing for the settlement have not complied with the 
1 equipments of the law. Goluok Chunder Chow- 
dhry v . Ali Mollah . . 11 W. R., 378 

34. ■ Onus of proof — 

In a suit for possession of property the plaintiff relied 
on his pievious twelve years’ possession, and gave no 
further evidence of his title Edd that a previous 
possession for twelve years of the property sought to 
be recovered did not dispense with the necessity which 
lay on the plaintiff to prove his title to that property, „ 
He is not on that fact alone entitled to he replaced 
m possession of the property without regard to any 
right which may he alleged by the defendant. La- 
ehi Kumar v Ram Dutt Chowdhry 

[3 B, L. R., Ap., 44 : 11 W. R., 447 

35. Long possession . 

— A. brought a suit under Act X of 1859 to recover 
arrears of rent in respect of certain lands. E. was 
made a party under section 77, but A . obtained a 
a decree and ousted E E. therefore sued A. in the 
Civil Court for possession and declaration of his right 
to the lands, alleging that they were his lakhiraj and 
devatra lands. The High Court held that pioof by 
E of possession for twelve years was sufficient, and 
gave him a decree. Biswanath v. Brajamohan 
Chuckerbutty 

[1 B. L. R., S. N., 1 : 10 W. R., 61 

38, Onus of proof . — 

Suit for possession . — Where a plaintiff seeks to 
lecover possession upon a title recently acquired, he 
is not invariably required to prove the origin of his 
vendor’s title. Long and undisturbed possession on 
the part of the vendor, when e » \ nl< u<v 11 K 
cannot be had, may m many Cc’-CstOi'-.ilu.e proul oL 
title In a suit to recover m mo* cab'-' piop-ulv in 
the possession of the defenuen:, a p\i«uun can not 
ordinarily succeed merely by -lno zn^tuaL tlm 1 Je 
has accrued to him. JoYEifcHr.v Moo.Cj.Rjrr 1 , JR u 
Kishen Mookerjee . * .12 W. R., 315 

37. Limitation Act , 

1859, s.15 — Wrong-doer . — In consideimg the suhj'ect 
of possession as creating title, irrespective of section 
15 of Act XIV of 1859 , — Eeld that possession for a 
period of sixty years and upwards is sufficient to create 
a title m the possessor which no one in the world can 
question or repudiate ; that adverse possession for any 
period sufficient under the Limitation Act is itself a 
title, even against the rightful owner himself , that 
prior possession, however short, is itself a title against 
a mere wrong-doer. Enaetoodlah Chowdhry v, 
Kishen Soondur Surma . . 8W. R., 386 

7 d 2 
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2. EVIDENCE OF TITLE -continued. 
Title by possession— continued. 


38 . 


■ Lost records . — 


_ . IW.UI mo, 

Proof of long possession, — The plaintiff claimed a 
ldght of pre-emption as safee-sharikh, or partner m 
the thing sold. The Court o£ first instance gave him 
a decree on the ground of long possession as propne- 
tor. The lower Appellate Court reversed the deci- 
sion on the ground that the plaintiff's title depended 
on a deed of purchase, which it was admitted* had 
been set aside m a former suit m 1855, and that the 
plaintiff had failed to show that the decision m that 
suit had been reversed. The plaintiff proved that he 
bad preferred an appeal from that decision, and alleged 
that it had been overruled ; but there was no proof 
of the result of the appeal, as the records of that suit 
bad been burnt in the Mutiny. Meld on appeal to 
the High Court that, under the circumstances, pioo£ 
of long possession as proprietor was sufficient. Tu- 
pani Singh v. Duegaban . 4B. L.R., Ap., 21 


39. 


- Undisturbed pos- 


•session.— Held, on the evidence m the case, that de- 
+ P ossession was confirmatory of their 

title based on a mortgage-bond of old date, and that 
plaintiff's suit for possession was rightly dismissed. 
Deyaji Gayaji v, Godabhai Godbhai 

[2 B.L. R., P. C., 85 : IX W. R., P. C., 35 


40. 


Limitation 


Act XIV of x 859, s. 15 — Dispossession . — In a suit 
tor recovery of possession of certain brahmattar land, 
ot which the defendant had dispossessed the plaintiffs 

oSJ a ? award P assed under section 15, Act 
A1V of 1859, declaring his right by purchase, the de- 
fence set up was that the deed of purchase was a 
forgery, and that the suit was barred by lapse of 
time. Held that, although the plaintiffs failed to 
title-deeds, yet their title was sufficiently 
established by oral evidence of long possession prior 
to ^ them dispossession two or three years previous to 
suit Ram Chandba Chowdhry v. Bbajanath 
Sabma • • - . 3B.L.R., Ap.,109 

fk .. ~ ~ ~ Long possession. 

Irt r?i 0n A C a L IX jf 1871 > «• 29 -Limitation 

Ad. XIV of 1859.— Pom. Reg. V of 1827, s. 1. 

Prescription.— Adverse possession— Some lands m 
the village of Shirasgam in the Puna Collectorate, 
commonly called “ Kholhati Bawas Inam,” origin- 
ally belonged to His Highness Scmdia. Plaintiff's 
amily were proved to have been in actual possession 
of them from 1841 to 1854, and in constructive pos- 
session dm mg their attachment by the Inam Com- 
mission from 1854 to 1863, when, by a mistake in 
carrying out the orders of the British Government, 
the lands passed into the possession of Scmdia, and 
remained witti His Highness till 1872, m which year 
the British ^ Government, bf exchange of lauds, came 
^1°? 1 L °_ n * ** a sm t brought on 29th July 1872,— 
that the plaintiff's possession, not extending 
over thirty years, gave him no proprietary title under 
section 1 of Regulation V of 1827, which as a law of 
positiverPrescnption, was not repealed by Act XIV of 
ia&y ‘ Under the former Limitation Act, twelve years' 


PO S SESSION — continued . 

2 EVIDENCE OF TITLE— continued* 

Title by possession- continued. 

adverse possession barred the suit without extinguish- 
ing the title so that if a proprietor who had been out 
of possession for more than twelve years happened to 
regain it, the person who had been m adverse posses- 
sion must fail in any suit to eject the proprietor, 
unless he sued within six months nnder section 1 5 of 
the Act The effect of Act IX of 1871, section 29, 
however, is not merely to bar the remedy, but* to ex- 
tinguish the title of the original proprietor after 
twelve years of a possession adverse to him. Ram- 
BHAT AGNIHOTBI V COLIECTOE OE PtTNA 

[I. L. R., 1 Bom., 592 

42. — — Mirastdars . — 

Long possession. — Local main and custom — Sanad • 
— Where a plaintiff claimed to hold certain lands m 
miras and under a right of perpetual cultivation by 
the custom of the country, and sought to recover the 
lands from the defendant, who claimed as purchaser, 
at a Court sale, of the right, title, and interest of the 
mamclar of the said lands, and the lower Court 
dismissed tho suit on the ground that the plaintiff 
had failed to prove any right of perpetual cultivation, 
the District Court, on appeal, observing that no term 
of occupation as a tenant of mam land would confer 
a right of perpetual cultivation, and that nothing 
short of a regular sanad would confer on the 
plaintiff his alleged right m the lands, tho High 
Court on special appeal reversed the decrees of the 
Courts below, and remanded the case for a now trial 
on the point whether the plaintiff as a miraaidar or by 
local usage in virtue of his long possession and uni- 
formity of payment of rent or assessment or otlmr- 
wise, previously to the Court sale to defendant, had 
acquired the right to hold the lands m perpetuity 
on payment of a fixed or other rent ascertainable by 
local usage. Babajj v. Narayan 

[I. I.. R., 3 Bom., 340 

^ Long possession, 

| as evidence of title — Pottah found to be forged . — 
Permanent tenure.— Service tenure.— Presumption 
of title . The plaintiff purchased a mirasi talook 
at a sale in execution of a decree obtained against tho 
talookdar for arrears of rent of the talook, and then 
sued to recover possession of certain lands held by the 
defendants within the talook. The defence was that 
the lands in question were held by the defendants 
under a pottah which had been granted to their ances- 
toi. in 1733 by the then talookdars m respect of 
certain services to be performed by the grantees 
and their descendants. The Court of first instance 
found that the pottah was genuine, and dismissed tho 
plamtiff’s suit. On appeal, the Subordinate Judge 
found that the pottah was aforgery , and that although 
the lands had been gi anted to the defendants' ances- 
tor m respect of services, yet the plaintiff was entitled 
to khas possession, as he did not require the services 
to be performed He therefore decreed the plaintiff's 
claim Held that tho decree was right, for having 
found that the pottah on which the defendants chiefly 
relied was a foigery, the Subordinate Judge was not 
bound, as a matter of law, to presume that the tenure 





( 4463 ) 


DIGEST OF CASES. 


( 4464 ) 


POSSESSION — continued, 

2. EVIDENCE OF TITLE— continued. 
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was a permanent one merely from the fact of long 
possession of tlie lands. Nobin Chunder Dutt v 
Modun Mohun Pal 

[I. L. R., 7 Calc., 677 :9C.L. R., 233 

44. Mai and lalchi - 

raj cases, — Suit for possession.— In mal ciJses of 
title the question of possession is dependent on the 
question of title ; whereas m lakhiraj cases the title 
may fail, and yet if possession as lakhirajdars — that 
is to say, possession without paying lent — is proved 
it may be sufficient to give a lakhiraj title Radha- 
gobind Dass v . Prokash Chunder Dass 

[14 W. R., 108 

45. - — Buildings on land 

occupied under zemindars without evidence of grant. 
— Evidence of reservation of interest — Where there 
was no evidence of any grant, and the owner of build- 
ings had been for upwards of twelve years in posses- 
sion of the plots of land on which the buildings were 
situated without m any way paying rent to or ac- 
knowledging the title of the zemindars, he was pnma 
facie entitled to the sites, and the mere fact that the 
sites were situated within the area of a permanently- I 
settled mchal did not justify the presumption that I 
the zemindars reserved to themselves reversionary 
right in the sites. Gur Parshad v. Umrao Singh 

[7 25T. W., 218 

3. NATURE OF POSSESSION. 

48, — Possession under 

deed afterwards set aside as fraudulent — Effect of 
decree setting it aside. — Where a person was m actual 
possession of property fiom the time when a deed 
conveyed it to him, a decision which declaied that 
deed to he fraudulent did not have the' effect of put- 
ting another claimant in posession , nor could posses- 
sion bo considered as having ceased m consequence of 
the decree, unless the holder were actually dispossessed 
under it , for the fact of the decree did not prevent 
the statute of limitation from running, and, m the 
particular case under consideration, the decree m 
question was still under appeal. Mukbool Ali v. 
Wajed Hossein . . .25 W. R., 249 

47, Possession m exe- 

cution of decree. — Possession otherwise than by Court. 

— Civil Procedure Code , 1859 , ss 230, 264. — Act 
VIII of 1859, section 230, did not limit the apphcant 
to any particular manner of obtaining possession ; and 
section 264 contained nothing to prevent the pur- 
chaser at an execution sale from obtaining posses- 
sion if he could without the assistance of the Court. 
Obhoya Chtjrn Dey v. Rajendro Coomar Ghose 

[22 W. R., 406 

48. Possession with- 

out executing decree for possession — So long as a 
plaintiff obtains possession after a decree establishing 
his right to it, it is immaterial foi the purpose of 
limitation whether he obtained it by executing his 
decree, or whether possession was yielded to him. If 
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3. NATURE OF POSSESSION— continued, * 

Title by possession— continued. 

afterwards dispossessed, his cause of action does not 
date from the decree, but from his dispossession. 
Salig Ram: v. Meheen Lall . . 2 Agra, 235 

49. Possession irre- 

gularly taTcen — Possession actually taken by a per- 
son having a right to it is not the less effective, as 
perfecting his title, by reason of an irregularity m 
taking it. Subsequent ouster will give rise to a new 
cause of action, Lillu v. Annaji Parashram 

[I. X,. R., 5 Bom., 387 

50. Possession m execution of 

decree. — Proclamation of sale — Suit for posses- 
sion — Limitation — In a suit for possession of cer- 
tain lands purchased by plaintiff at a sale m execu- 
tion of a decree of the Sudder Ameen’s Court, 
the lower Court held that <f possession by proclama- 
tion of sale, through the Sudder AmeeiPs Court, was 
possession thiough the Court,” and that the suij 
being brought within twelve years of that proclama- 
tion was m time. Meld on appeal that such imagin- 
ary possession was no possession at all, and that the 
suit was barred by limitation, J owher Aly v. Ram 
Chand . 2B.L. R., Ap,, 29 : 24 W. R,, 419 

61, — Proclamation of 

sale. — Possession of auction-purchaser — The pos- 
session of an auction-purchaser at a sale in execution 
of a decree runs from the date of delivery, as provided 
by section 246, Act VIII of 1859, — i e., by publica- 
tion of sale certificate and proclamation by beat 
of drum,— and not from the date of his posses- 
sion. Asudoolah v. Akbur Ali . 7 W. R., 60 

52. Civil Procedure 

Code, 1877 , s 264 — Certificate of sale — It was not 
incumbent on the Court, under the Civil Procedure 
Code (Act VIII of 1859), section 264, to pnt a pur- 
chaser mto possession until he had his certificate of 
sale. Qucere, — Whether a purchaser who, without a 
certificate of sale, has been put into possession, could 
he lawfully ejected because he has not such a certi- 
ficate. Tukaram t>. Satvaji Khanduji 

[I. Xi. R„ 5 Bom., 206 

See also Basappa v. Marya 

[I.Xi. R., 3 Bom., 433 

53 . Civil Procedure 

Code , 1859, $. 224 — In order to a legal possession 
being given under section 224, Act VIII of 1859, it 
was essential that all the requirements of that section 
be carried out. Court op Wards v. Burra Lall 
Opendbonath Deo . , . 15 W, R., 99 

64. Civil Procedure 

Code, 1859, s 224. — Where compliance with the for- 
malities prescribed by section 224, Act VIII of 1859, 
and a legal receipt for possession, were found as facts, 
they were held to give such a right under a Civil . 
Courts decree as would prevail over one founded on 
mere actual receipt of rent. Khetturnath Roy v. 
Durbesh Moonshee , . -9 W. R., 358 
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3. NATURE OF POSSESSION — continued. 

Possession m execution of decree-— 

nued . 

55, Possession, Suit 

for. — Civil Procedure Code , 1859 , s 224 — A suit for 
possession of immoveable property is not barred by tbe 
law of limitation if the suit be brought within twelve 
years of possession having been delivered to the plain- 
tiff under section 224, Act VIII of 1859, or if pos- 
session by the plaintiff has been admitted within 
twelve years by the party through whom the de- 
fendant claims. Bindubashini Dasi «. Renny 
(Rainey) 7 B. L. R., Ap., 20 : 15 W. R., 307 

50, Decree for pos- 

session, Effect of . — Civil Procedure Code , 1859 , s. 
223 — Where plaintiff sued defendant as a trespasser, 
the prayer m the plaint being for khas possession, ancf 
the defendant set up an adverse title, the decree 
given against the latter for possession was held to 
give the judgment-creditor the possession sued for, 
e legal possession as provided by section 223, 
Act Till of 1859. Raj Mitngtji. Box v. Anttnd- 
MOYEE 11 W. R„ 63 

57. Ameen , Possession 

given by — Partition proceedings — Criminal Proce- 
dure Code , 1872, s. 530.— The possession given by an 
Ameen m a butwarra proceeding is simply one of 
owneiship and not of occupancy Such possession 
cannot, therefore, m proceedings under section 530 
of the Code of Criminal Procedure, be held to oust 
tenants occupying lands previous to such delivery of 
possession. I ,n the matter oe the petition op 
Mackenzie v . Skere Bahdoqr Sahi 

[I. Ii. R., 4 Calc,, 378 

58. Civil Procedure 

Code , 1859 , ss 223 , 224. — A person who has obtained 
symbolical possession under section 224 of Act VIII 
of 1859, may subsequently ask for actual possession 
under section 223, if the terms of his decree warrant 
such possession being given, Robson v. Maseyk 

[3 W. R., Mis., 2 

59. Formal posses- 

sion — Fresh period of limitation. — Act VIII of 
1859, s 224. — Delivery of possession by going 
through the process prescribed by section 224 of Act 
VIII of 1859 is tbe only way m which the decree of 
the Court awarding possession to the plaintiff can 
be enforced, and as, in contemplation of law, both 
parties must be considered as being present at the 
time when the delivery is made, such delivery must, 
as against the defendant, be deemed equivalent to 
actual possession. As against third parties such 
symbolical possession is of no avail, because they are 
not parties to the proceedings. But if the defendant 
subsequently dispossesses the plaintiff by receiving 
the rent and profits, the plaintiff will have twelve 
years from such dispossession to bring another suit. 
JUGGOBUNDHTT MUKERJEE V RAM COT7NDER BySAOK 

[I. L. R., 5 Calc., 584 :5C,L, R„ 548 

Mozupper Wahid v. Abdtjs Samad 

[8 C. L, R„ 539 


POSSESSION— 

3. NATURE OP POSSESSION— continued. 

Possession in execution of decree— conti- 
nued. 

00. — Formal posses- 

sion. — Transfer of possession — Civil Procedure Code 
(. Act VIII of 1859), ss. 223, 224 —In a suit for pos- 
session, it appealed that m 1863 the plaintiff had 
sued some of the present defendants for khas posses- 
sion of the same land. In that suit the defendants 
pleaded that they were tenants of the plaintiff and 
entitled to hold under a pottah, which they failed to 
prove, and the plaintiff obtained a deciee. Throe 
years afterwaids the plaintiff was put mto formal 
possession by the Court under section 224 of Act VIII 
of 1859, instead of undei section 223 Feld that, as 
the plaintiff was put m possession undei his decree by 
the officer of the Court, the foim in which execution 
was given was immaterial. The formal possession 
given by a Civil Court under an execution operates, 
in point of l;nv and fact, as between the parties, as a 
complete transfer of possession from the one party to 
the other. Lokessttr Kobe v Purgun Roy 

[I. L, R., 7 Calc., 418 

See Dhondiba Erishnaji Patil v. Ramchan- 
dra Bhagat . * I. L. R., 5 Rom., 554 

61. Symbolical pos- 

session.' — Obstruction or resistance to possession 
Symbolical possession, such as may he given by the 
Nazir of a Court by sticking a bamboo into tlus ground, 
or tbe like, of a dwelling-house, oi of a share in a 
dwelling-house, of which actual possession might have 
been granted, is not such a bond fide possession as 
will save limitation. Shoteenatk Mqokerjek v. 
Obhoy Nund Roy , I. Xi« R„ 5 Calc., 331 

62. Symbolical pos- 

session. — Limitation — F) esh cause of action. — Sym- 
bolical possession given under a decree does not, as 
against third parties, entitle the person to whom such 
possession has been given to count a fresh period of 
limitation from the date of the possession. A person 
who piefers a claim to property attached undei a 
decree, but whose claim is disallowed, is not a party to 
the decree ; and the deciee-holdcr, on obtaining symbo- 
lical possession, will not be entitled to count a fresh 
period of limitation as against him. Doyantdhi 
Panda v. Krbai Panda . 11 C. L. R., 395 

83, Symbolical pos- 

session, Effect of — Where in execution proceedings 
symbolical possession is given to a person, such posses- 
sion amounts to an actual tiansfer of possession as 
between the parties to the suit, but such possession 
has no such operation against third presons who are 
not parties to the suit. Juggobundhu M nicer jee v. 
Ram Chunder Bysaclc, L L. R. f 5 Calc ,, 584, ex- 
plained. Runjit Singh v , Bunwari Lad Saku 
[I. L. R„ 10 Calc,, 093 

64. — — Formal posses- 

sion — Limitation. — Whore a plaintiff, who has ob- 
tained a decree for possession of immovable property, 
undergoes the more ceremony of receiving formal 
| possession on the spot by boat of drum and posting 
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3. NATURE OF POSSESSION— eoafomw*. 

Possession m execution of decree — conti- 
nued 

of bamboos, and then allows twelve years to elapse 
without taking' any steps to acquue and assert actual 
possession, he loses the title conferred by the decree 
PEAREE MOHUN PODDAR V. JUGOBUNDHOO SEN 

[24 W. R.j 418 

66 . Formal posses- 

sion — Cause of action. — Possession under decree 
barred by limitation, — Where a decree declared that 
plaintiff was to get possession of a certain quantity of 
land on a butwarra being made, and the decree-holder, 
after allowing his right to be baned by lapse of 
time, applied to the Collector, had a butwarra effect- 
ed, and obtained merely formal possession, — Held that 
such possession gave him no fresh cause of action. 
Kishoee Singh v, Gobind Singh 

[24 W. R., 33 

66 . Formal posses- 

sion, — Limitation . — Cause of action — Actual pos- 
session. — Formal possession given to a decree-holder 
by an officer of the Court m execution of his decree, 
is sufficient to give him a fresh cause of action, and 
notwithstanding that he may never have obtained 
actual possession, he or his assigns may sue to recover 
possession at any time within twelve years from the 
time when such formal possession was given Um* 
bioka Churn Goopta v Madhub Ghosab 

[I, Ii. R., 4 Calc., 870 : 4 C. L. R., 55 

67. Suit for posses- 

sion after delivery of formal possession to defendant 
— Semite,— That the delivery of formal possession in 
execution of a decree for possession gives a cause of 
action, against a defendant who remains m occupation 
of the pi onuses, which may be enforced m a tegular 
suit Shama Charan Chatterji v Madhub 
Chundra Mookerji . I. L. R., 11 Calc., 93 

68 . - — — Subsequent con- 

tinuance in possession of judgment debtor — Fight 
to fresh execution of decree — When a formal posses- 
sion of immovable pioperty has been delivered ac- 
cording to law to a pei son holding a decree for the 
delivery of the same, the subsequent continuance m 
actual possession of the 3 udgment- debtor does not 
give the decree-holder a right to a fresh order for 
delivery of possession in execution of the decree, but 
gives him a right to institute afiesh suit for posses- 
sion of such propei ty. Gofal Das v Than Singh 

[I. L. R„ 4 All., 184 

Ram Newaz Singh v. Kishun Rai 

[6 N. W., 137 

69. Formal and ac- 

tual possession — Limitation — Sale in execution of 
decree — A pui chased the right, title, and interest of 
JB , a 3 udgment-debtor, m certain lands, at an auction 
sale in execution of a decree m October 1868, was 
put m foimal possession m January 1865, and died 
without ever having obtained actual possession Af- 
tei Ins decease, a suit was filed m September 1875 on 
behalf of his minor boh, C , against the defendants. 


POSSESSION — continued 

3 NATURE OF POSSESSION — continued. 

Possession in execution of decree— conti- 
nued. 

who obstructed his taking actual possession. Meld 
that if JB was m possession at the time of the sale— 
that is to say, within twelve yeais before the institu- 
tion of the suit — C tfas not barred by limitation. 
Koonjo Mohun Dass v . Nobo Coomar Shaha 
[I. L. R., 4 Calc., 216 

4. ADVERSE POSSESSION. 

70. Effect of adverse posses- 

sion. — Limitation, — Title — Adverse possession for 
more than twelve years not only bars remedy but 
extinguishes right, and confers title on the party hold- 
ing such adverse possession. Barodakant Roy v, 
Srankrishna Paroi 

[3 R. L. R., A. C., 343 12 W. R., 192 

Ram Sahoy Singh v. Koobdeep Singh 

[15 W, R , 80 

9 

71. Title by length of 

possession . — Limitation. — Unexecuted decree —In 
1859 A obtained a deciee for possession of land against 
JB , but no proceedings in execution were taken, and JB. 
continued m possession. In 1869, C , having purchased 
the right and interest of A. m the decree, forcibly dis- 
possessed B. s who had been twelve years in possession. 
JB. now brought this suit against C, to recover posses- 
sion Held , the execution of the decree of 1859 being 
barred, and JB having been twelve years in possession, 
he was entitled to lecover Adverse possession which 
bais the remedy also transfers the right Amirun- 
nissa Begum v. Umar Khan . 8 B, I». R., 540 

Amirunnissa Begum v. Amir Khan 

[17 W. R., 119 

72. Presumption as to posses- 

sion . — Proof as to nature of possession — Possession 
must be presumed to be of right and adverse, until that 
piesumpbion is rebutted by evidence Biressur 
Baneejee v Onooda Churn Banerjee 

[3 W. R., 12 

73 . Onus of proof — 

When parties are in possession of an estate, it is 
generally to be presumed that they are m possession 
as owners, and it lies on the paity alleging that pos- 
session is of a different nature, such as that of 
an under-tenant, to prove the allegation Shahab- 
oodeen Chowdhry v. Ram Gutty Chucherbutty 

[9 W. R., 556 

74 . — Possession origin- 

ally permissive — Where occupation was originally 
permissive, its conversion into an occupation of a 
wholly adverse nature is not to be piesumed m 
the absence of evidence to establish this change 
Waheeooddeen v Jhungoree . 2 N. W., 16 

Ammur Singh v Muedun Singh . 2 N. W., 31 

OoPENDRONATH ROY V, KALEE CHURN ROY 

[8 w. R., 394 
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4 ADVERSE POSSESSION — continued. 

75. Limitation — for posses - 

sion — To mate out a complete legal bar, the occu- 
pation should be proved to be adverse during the 
whole of the twelve years before suit, and it should be 
ascertained with what persons the actual possession 
has been during that time. Wakee-ood-deen v c 
Jhungoree . . . . 2N. W. 9 16 

76. ■ - — - — - Possession obtain- 

ed by fraud — Suit for ejectment.— The defendant in 
an action of ejectment cannot claim the benefit of the 
Statute of Limitations upon a possession obtained 
by fiaud, actual or constructive, unless the plain- 
tiff have been guilty of such laches as to disentitle 
him to the interference of the Court. Heeraioid 
Shaha v. Jadttb Chundee Chenchkey . Cor., 119 

77. Dishonesty in 

getting possession. — Dishonesty in obtaining pos- 
session will not prevent the possessor from avail- 
ing himself of the law of limitation, which, however, 

^cannot relieve him from the charge of dishonesty. 
Pobesh Narain Roy v. Watson . 5 W. R., 283 

78. Title by long possession. — 

Purchaser under fraudulent lale. — Where a person has 
been long m possession under a deed of conveyance 
which was subject to an undertaking to recovery 
on repayment within a period long elapsed, he is 
entitled to establish his right to possession against 
a hostile purchaser whose claims are based on a 
fraudulent sale. Tomminissa v . Ntjjeema Banoo 

[8 W . R. } 340 

79. Conversion of permissive 

' into adverse possession.— Cause of action .— 

Where a party m permissive possession of land sets up 
his own absolute title by suing the tenant for lent, 
he converts his permissive possession into an adverse 
one, which, as wrongful possession, is a cause of 
action Khtjrvokdharee Singh v. Rewat Laid 
Singh . . . 12 W . R., 167 

80. Temporary possession.—* 

Possession under decree afterwards set aside . — Limit - 
atton — A buef possession for a few weeks, under a 
decree subsequently set aside or modified, so as not 
to have effect against the persons who were previously 
in possession, and to whom possession was restored, 
is not such possession as entitles the plaintiff to 
calculate limitation from that time. Degijmbery 
Dossee v . Anundnath Roy . W . JR ., 1864, 43 

81. ■■ Possession under 

erroneous order . — Limitation . — Possession under an 
erroneous order of a Magistrate does not constitute 
such bond fide possession as will prevent the law of 
limitation from running. Mooktakashy v. Lttokee 

[2 Ind. Jur., O. S„ 4 

82. — Possession under 

Maqutrate’s order , — Possession under the order of a 
Magistrate, which is set aside by a decree of a Civil 
Court, is of no effect against a plea of limitation. 
Firingee Sahoo v . Sham: Manjhee 

[8 W. R„ 373 
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4. ADVERSE POSSESSION-cow^wm^. 

83, Attachment of property.— 

Limitation. — The ‘attachment of a property is ad- 
verse possession causing limitation to run as against 
the party m possession of the property. Brojo 
Rajkishoree v . Bishonahth Dutt 

[W. R.,1864, 305 

84,. Possession of purchaser,— 

Mortgagor and mortgagee — The possession of a pur- 
chaser at a sale m execution of a decree without 
notice of a mortgage of the property is adverse to the 
mortgagee. Anand Mayi Dasi v. Dharendra 
Chandra Mookerjee 

[8 R. L. R., 122 : 14 Moore's 
I. A., 101; 16W,R,P, C., 19 

Affirming same case in High Court, Dhurundro 
Chunder Mooegrjee v. Annund Moyee Dossee 

[1 W. R., 103 

85. Foreclosure.— 

Purchaser from mortgagor. — Adverse possession.— 
Where a party bond fide purchased from another, as 
his own property, land in fact mortgaged, and ob- 
tained possession and mutation of names, his title 
was held to be adverse to that of the mortgagee, 
Brajanath Kttndit Chqwdhry v, Khilat Chandra 
Ghose . 8B. L. R., 104 ; 14 Moore’s I. A., 
[144: 16W.R., P. C„ 33 

88, Entry of names in Collec- 

tor’s records. — Absentee holders — Mere continued 
entry in the Collector’s records of the names of 
absentees cannot of itself avail to alter the character 
of an otherwise adverse holding by persons really in 
possession. Doorjun v. Chaina . 2 N . W., 43 

87. * Decree affirming proprie- 

tary title. — Limitation. — Declaration of title . — - 
“ Relief — In 1868 B. made, it was alleged, a gift 
of a zemmdan estate to K. In 1869 JS. died, and 
K*$ name was recorded m the revenue legisfers in 
the place of B 3 s name m respect of the estate. In 
1870 K. died, and her daughter 8. applied to havo her 
name recorded in the revenue registers in icspect of 
the estate. M , the illegitimate son of J?., objected, 
claiming to have his name recorded. His objection 
having been disallowed and 8 3 s name having been 
recorded, M ,m 1876, sued 8. for a declaration of his 
proprietary right to the estate, and on the 29th June 
1878 obtained such declaration. In Januaiy 1880 
M. sold a moiety of the estate, and m December 
1880 8. sold the entire estate In February 1881 
M 3 s transferees sued 8, and her transferee for pos- 
session of the moiety of the estate transferred to 
them by M. Held (Stuart, C. J., dissenting) that the 
possession of 8. and her transferee could be consi- 
dered adverse only from the date of the decree of 
the 29th June 1878, declaring M 3 s proprietary 
title to the estate. Badha Qobind Boy V. Inglis , 7 
C L. R. } 364 , referred to. Sarshti u. Khnot Behari 
Lai .... I.Ii.R.,5 All.,845 

88. Possession of beneficial 

owner, — Benami purchase at sale for arrears of 
revenue .— Where prop city purchased benami at a 
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4. ADVERSE POSSESSION— continued. 

Possession of beneficial owner —continued, 
sale for arrears of revenue remains for more than 
twelve yeai s from the date of the sale in the adverse 
and undisturbed possession of the beneficial purchaser, 
such possession is not only sufficient to extinguish 
the title of the nominal purchaser, but it creates a 
title m the former capable of devolving upon his 
legal heirs and representatives. Boojl RttssoClee v. 
Nawab Nazim or Bengal . . 11 W. R., 382 

89. Possession settled with 

persons paying arrears of revenue.— Limita- 
tion — Suit for possession. — j Weld that the mere fact 
of property m dispute being settled with defendants, 
by reason of their paying up the ai rears of revenue, 
does not constitute adverse possession from which 
limitation can he reckoned. Bheema v . Pahlad 

[2 Agra, 38 

90, Settlement of land with 

mortgagee. — Mortgagor and mortgagee.— Held 
that as the settlement of rent-fiee land belonging to 
plaintiff’s ancestor was made with the defendant m 
the character of mortgagee, his (defendant’s) posses- 
sion of the land was not adverse to the plaintiffs, the 
mortgagors. Ram Dial v . Shah Baz Khan 

[I Agra, 15 

©1, Chur land. — Limitation. — 

Limitation or adverse possession as to chur land may 
commence duectly the land is in existence, and not 
from the time at which it becomes culturable. Any 
proof of ownership would he sufficient to show pos- 
session. Lttokhee Debia Chowdhrain v. Collec- 
tor oe Mymensingh . . .7 W. R., 231 

92. Encroachment —Ren t -fi ee 

landholder . — Where a rent-fiee holder has encroached 
on the adjoining land and has enjoyed it rent-fiee 
and adveisely to zemmdan right for more than twelve 
years, — Held that he cannot be dispossessed of it, nor 
assessed with lent m lespect of it Bhagoutee 
Chaeun v . Shiva Pershad . 1 Agra, Rev., 38 

93. Accreted lands. — Possession 

under temporary settlement hy Collector — Where 
one co-sharei managed the property, and, m the ab- 
sence or during the minority of the other co- sharer, 
obtained from the Collector a temporary settlement m 
his own name of chur lands accreting to the parent 
estate, — Held that the latter was entitled to partici- 
pate m the temporary settlement, and that the pos- 
session of the former under that settlement was not 
adveise to the latter. Bissessttree Dossee v. 
Kalee Coomar Roy . . . 18 W. R., 198 

Cally Chttnder Chowdhry v Monikijrnika 
Chowdhrain . . W. R., 1884, 149 

94 . Co-sharer. — Evidence of title 

— Possession by one co-sharer — Possession of ances- 
tral propei ty is good evidence of title against a co- 
shaiei it shown to he exclusive, and to he inconsistent 
with the co- sharers having any right m the portion 
claimed. Hhrro N arain Singh v. Bykunt Naeain 
Singh 14 W. R#,51 


POSSESSION — continued. 

4. ADVERSE POSSESSION — continued . 

Co-sharer— continued. 

95. — ■ — — — — — — — Possession by one 

co-sharer — Possession of a plot of land does not 
constitute adverse possession m relation to a co-sharer 
unless the latter claims or asserts some right in the 
land which is denied by the sharer m possession. 
Shtjreunnissa Bibee Chowdhrain v Kylase 
Chunder Gttngopadhya . « 25 W. R., 53 

98. * Co-sharer obtain* 

ing by arrangement exclusive possession of a por- 
tion of property still remaining joint.— Where two 
parties have from time to time, according to their 
respective means, broken up or otherwise obtained 
possession of lands invariably recorded as joint pro- 
perty, and have exclusively enj'oyed the profits of 

''them, such exclusive possession and enjoyment on 
either side cannot, under the circumstances, he deemed 
to be of an adverse nature, and destructive of the 
rights of the other paity. Yusae Ali Khan 
Chubbee Singh . . . . 5 N. W., 122 

97 . Manager of joint family,— 

Possession of manager. — The possession of the man- 
aging member of a joint Hindu family is not adverse 
possession against the other members. Chowdhry 
Ajrawal Singh v. Chowdhry Bhfgwan Singh 

[2 Hay, 311 

93 . Members of joint family. — 

Female living with male relatives.— Presumption as 
to management and possession. — Where a female 
lives with her male relatives, the ordinary presump- 
tion is that they manage her property for her, and 
do not hold it adversely. Asad Ali Mirbha v, 
Toyean Bibi . . . 13 C. I*. R., 328 

99. Excluded mem- 

ber. — The general rule that the possession of one mem- 
ber of a joint Hindu family is the possession of all 
othei membeis,does not apply wheie the paity claim- 

I mg has been clearly excluded from the family In such 
a case the possession is adverse, and under the general 
law of limitation time will run from such adverse 
possession. Jowala Btjesh v. Dharum Singh 

[10 Moore’s I. A., 511 

100. Absence of one 

member. — -Where two brothers, members of the same 
family, succeeded to equal shares in the paternal 
estates, the mere fact of one bi other being absent, 
and the home staying hi other being m possession, 
does not deprive the former of Ins rights of inherit- 
ance, unless it is clearly shown that the possession 
by the latter was adverse to the absent brother. 
Woozeerun v Nooritl Jan . .9 w, R., 98 

101. Separation in 

living and separation by partition. — In a suit to 
recover a shaie m certain land, it was contended that 
there had been a separation between the plaintiff and 
the defendant, and that the suit was haired by limi- 
tation,— He Id that the suit was not barred, as the 
sepai ation, even if proved, was only a separation m 
living and not a separation by actual partition, and 
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POSSESSION— continued. 

4 ADVERSE POSSESSION — continued. 

Members of joint family— continued, 

therefore the defendant’s possession was not adverse 
to the plaintiff, Narayan Babaji Dabhorear v. 
Faedurang Ramohaudra Dabhorkar 

[12 Bom., 148 

SOOKH IjALIi BhOOJWARRA % GOORZAR BOOJ- 

warra . . . . 14 W. R., 228 

102. Title set up by 

member of tarwad — When a member of a taiwad, m 
possession of lands acquired by former members of 
his taveiai (branch), openly sets np an independent 
title to those lands, his possession becomes hostile 
to the tarwad, and limitation begins to run against 
the tarwad from that time, Kanara Paniker v 
Ryeapea Paniker . . I. L. R., 3 Mad., 212 

103. Transfer of interest by r 

widow. — Life-tenancy — Reversioner — A widow (a 
life-tenant of an ancestral estate), having executed 
an lkiar transferring a share to JV, her grand-daugh- 
ter, afterwards sued to set it aside on the ground ■ 
that N, had not conformed to its terms While the 
suit was in the appeal stage the widow died, and her 
reversioner applied to he made and was admitted as 
her kaera niukam to carry on the appeal on hex be- 
half, He afterwaids sued to recovei possession of 
the share as reversioner, alleging that the succession 
opened out to lnm on the death of the widow. Held 
that the life-tenancy having been made over to N. 
with the widow’s consent to enure during the grantor’s 
lifetime, N’s possession was not adverse to the 
reversioner. Deoraner Koowar v Indurjeet 

Koowar 12 W. R., 234 

104. Landlord and tenant.— 

Possession of tenant, — Evidence of nature of hold- 
ing. — Possession by a tenant does not m itself lead 
to any inference as to the character of the tenancy * 
the fact of his having occupied the land and paid lent 
twelve or even twenty years being equally consistent 
with his being a tenant-at-will, a farmer, ora mo- 
kurraridar. Sheo Dyab Poorer v Mohabeer Per- 
SHAD 10 W. R., 477 

105. — Possession of 

tenant, — The possession of a tenant is in the eye of 
the law the possession of his landlord. Grish Chitn- 
der Roy v Bhugwan Chunder Roy 

[13 W. R., 191 

106. - — Settlement — 

The possession of a sub-lessee of the tenant cannot 
he adverse to the superior landlord Burgsraj 
Bhookta v. Megh Labb Poorer Gossain 

[20 W. R,, 398 

107. — Persion holding 

adversely to tenant , — Possession adverse to a lessee 
is also adveise to the lessor. Prostjnomoyi Dari 
* Kari Das Roy . . . 9 C. L. R„ 347 

See Brinbabtjn- Chundeb Sircar v. Bhoopar 

Chuwdbe Biswas . . 17 W. R., 377 

And Lekbaj Roy v. Court op Wards 

[14 W. E„ 395 


P OS SESSION — continued . 

4. ADVERSE POSSESSION — continued. 

Landlord and tenant— continued. 

108. Adverse posses- 

sion . — Possession of tenant paying r ent to stranger . 
— In Decemhei 1853 certain lands were let by the 
plaintiff to B under a kabnliat, by the terms of which 
the lease expired m Deeembei 1803 In March 1875, 
less than twelve years from the expnation of such 
lease, the plaintiff brought a suit for possession against 
B and the talookdaxs of the estate of which the lands 
m dispute formed part The latter alleged that the 
lakhiraj title of the plaintiff was invalid ; that al- 
though no proceedings, as requuedby the Rent Law, 
had been taken to invalidate the plaintiff’s title, they, 
the talookdars, had resumed possession of the land 
by receiving the rents from B. from 1859 , and that 
the suit was haired by reason of their possession 
since that date Held that the suit was not barred, 
inasmuch as nothing had occurred to determine the 
tenancy which existed between the plaintiff and B., 
and that the possession of the latter was m law the 
plaintiff’s possession. Parbutti Dassi v. Ram 
Chand Bhuttaoharjee . . 3C.L.R, 570 

109. Assertion of ad- 

verse title. — Adverse possession — Landlord and ten- 
ant. — The assertion of an adverse title by a person 
claiming to he an owner under a permanent lease does 
not make his possession adverse so as to save limita- 
tion, unless made to the knowledge of the landlord. 
Gangabhai v. Karapa Dari Mukrya 

[I. L. R., 9 Bom., 419 

HO. Possession of 

lessee , and proprietor under miras leases, — In a suit 
for possession against a muasdar, who pleaded limit- 
ation, the Judge was held to have been m error in 
adding to the time for which tfte defendant had been 
holding under the miras lease the period of possession 
by the lessoi, because the one is not m continuation 
ot the other; the holding of the propuetors being 
quite a different thing from the holding of the lessee, 
Dhun Monee Chowdhrain v Golam Kasom 

[23 W. R., 331 

111 Occupation of 

house by heirs of tenant -at-tvill . — Intention of par- 
ties . — About twenty-five years before suit, R being 
possessed of a house allowed K to occupy it without 
paying rent, on condition that K. would keep it in 
repair and restore it to R on demand Nine years 
afterwaids, and without any demand having been 
made by R, R. died, and his heirs continued to 
occupy the house apparently on the same terms as K. 
had done In a suit brought by R, against the heirs 
of K to recover possession of the house,— Held that 
K, occupied the house as tonant-at- will of It.; that 
such tenancy was, on the death of as of course, 
converted into an adverse occupation by the heirs of 
K. y in the absence of proof of the intention of the 
parties to that effect, and in the absence of anything 
to show that R. did not assent to the heirs of K. 
continuing to hold on the same terms as K, had done. 
Radhabhai v . Shama . 4 Bom., A. C,» 155 
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POSSESSION — continued . 

4. ADVERSE POSSESSION- continued. 

Landlord and tenant— continued 

112. — Abandonment by 

tenants — A landlord having obtained a decree declar- 
ing that certain homestead land was liable to assess- 
ment, the occupants, owing to certain criminal pro- 
ceedings against them, abandoned the land, and the 
landloid leased it out to others, who held possession 
paying rent for upwards of twelve years, after which 
they weie ousted by the original occupants, who 
claimed the land rent-free Held m a suit by the 
lessees that they were entitled to recover possession, 
Moneeroodleen Mojoomlar v. Parbutty Churn - 
Ghose . . . . 15 W. R., 121 

113. — Possession in two capaci- 

ties. — Possession as f aimer and purchasei . — Decree 
declaring sale valid — R. obtained, on 7th Januaiy 
1 862, a decree declaring a deed of sale of an estate m 
his favour, dated 7th January 1854, to be a genuine, 
authentic, and valid instrument In the meantime he 
had acquired possession of the estate under a farm 
from Government Held that fiom the date of the 
decree R ’s possession became adveise possession as 
far as the vendors and their lepresentatives were con- 
cerned, although he continued to hold possession of 
the estate as a farmei Dhundi v. Ram: Lall 

[7 N. W., 149 

114. Possession as patil.— 

paraie branches of family . — Acquiescence — J held 
the office of patil moie than fifty years ago as lepre- 
sentative of two branches descended from a common 
ancestor and then united in interest, there being two 
othei branches descended fiom the same ancestoi, but 
severed m interest from tho^e represented by J '. J. 
having died m 1824 was succeeded by his son T. 
without any opposition fiom the two other branches. 
T was tempoianly displaced fiom the office by <■?., 
who repiesented the two othei blanches, but recovered 
it m 1850 Held that the presumption ansing against 
21 having been a nominee of all the branches of the 
family, not having been rebutted by any evidence of 
an assertion and admission of the rights of the other 
branches, occupation of the patiiship was adverse 
to the plaint ill’s light, and being adverse at its begin- 
ning, it was equally adverse when, after a temporal y 
displacement by G. (whom the plaintiff now lepre- 
sents), T recovered it m 1850 An interval of more 
than twelve years therefore having passed between 
1850 and the institution of the present suit m 1873, 
the claim was barred, and the possession of the office 
obtained by T/s representatives could not be disturb- 
ed Giriapa v Jarana . . 12 Bom,, 172 


5. SUITS BASED ON ALLEGATION OP 
POSSESSION 

115. Suit by* party out of pos- 

session. — Dismissal of suit. — Evidence . — A suit 
based upon an allegation of possession must be at 
once dismissed if the plaintiff he shown to be out of 
possession. Su£ram v, Kara Kahar 

[3 B. L. R., A. C., 105 


POSSESSION— continued. 

5. SUITS BASED ON ALLEGATION OP 
POSSESSION — continued 

Suit by party out of possession— continued, 

116. Confirmation of 

possession. — Possession of part of land sued for , — A 
suit for confirmation of possession must be dismissed 
if the allegation of "possession is found to be wholly 
unfounded, but not if the plaintiff is found to be m 
possession of a pait of the land m dispute. Roopa 
KOONWAR V. JUGGOOLALL OOBALHYA 

[11 W. R„ 257 

Busheerooddeen v . Dal Chund 

[3 Agra, 236 

Ram Churn Pattuck v. Khoor Pauley 

[10 W. R„ 176 

117. Suit for confirmation of 

'possession — Evidence — A plaintiff suing for con- 
firmation of possession must piove that he was ac- 
tually in possession. Luteepoonissa Bibee v. 
Rajaoor Ruhman . . .8 W. R.* 84 

Gobindnath Sein v. Gobinl Chunler Sein o 

[10 W. R„ 393 

Rash Beharee Roy v. Ezun Buksh 

[11 W. R., 276 

Sheo Surun Lall v, Chumun Lall 

[24 W. R., 220 

Rash Dhaeee Singh v. Nuthoonee Singh 

[24 W. R., 301 

Sansar Roy v Indrasun Roy . 25 W. R,, 6 

118. Failure to prove 

possession — Held (Mookerjee, J , dissentiente ) that 
the lule that m suits for confirmation of possession 
by adjudication of title the plaintiff is bound to prove 
that he was in possession at the time he preferred 
the suit, is not so indexible a lule that it cannot be 
departed fiom; as, for example, where plaintiff sues 
for confirmation of possession and proves that he was 
m possession for many years, and until within a few 
months of the institution of the suit, he should not 
be required to bring a fresh suit, merely changing 
the piayer for continuation of possession into one 
for recoveiy of possession. Ajbloollah v. Shaha 
Mujeesoodeen . . .15 W. R., 286 

On this point confirmed on appeal . 16 W R., 27 

Kashee Nath Mooeerji v. Mohesh Chunler 
Goobto . .25 W. R., 168 

1X9. Proof of legal 

possession under decree. — 'The legal principle which 
holds that no suit for confirmation of possession will 
lie if possession at the time of the institution of the 
suit is not shown, lefers to cases where no possession 
of any kind is shown within a reasonable time before 
suit, and not (as in this case) where legal possession 
under a decree has been found. Beegoo Roy v, Bal 
Mokund Misser . . . 17 W. R., 421 

120. — — Failure to show 

possession. — In a suit in which the plaintiff claimed 
confirmation of possession, it appeared on the face of 
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POSSESSION*— continued, 

5. SUITS BASED ON ALLEGATION OP 
POSSESSION — continued . 

Suit for confirmation of possession— cow- 
tmued 

the plaint that although the suit was in form a suit 
for confirmation of possession, jt was m substance a 
suit for recovery of possession. It was found that 
the plaintiff, while he had proved his title, was not 
in possession. Held that, under the circumstances, 
the suit ought not to have been dismissed. Amir 
Hossbin -a. Imambandi Begum . II C. L. B., 443 

X2L Plaintiff found 

to be out of possession , — In a suit, in form, for con- 
firmation of possession, it was alleged that the Collec- 
tor had refused to register the plaintiff's name m 
respect of the property claimed, but had registered the 
defendant’s name. The plaintiff having been found to» 
be out of possession, the lowei Court dismissed the 
Suit. The plaint bore a stamp sufficient to cover a 
suit for recovery of possession Meld that, inasmuch 
as the effect of the refusal of the Collector to registei 
^he plaintiff's name under section 78 of the Land 
Registration Act (Bengal Act VII of 1876) was to 
prevent the plaintiff recovering the rent of the estate, 
and that such refusal was alleged m the plaint, the 
suit might be taken to be, in substance, a suit for re- 
covery of possession, and ought not to have been dis- 
missed Amir Mossew v. Imambandi Begum, 11 0 . 
L, R 443* followed. Champu Dai v Uma Dai 

[11 C. Ii, R., 451 

6. SUITS FOR POSSESSION. 

(a) Proop op particular Title. 

122. Failure to prove parti- 

cular title — Evidence — Unless a plaintiff can 
prove the particular title set up by him, he is not 
entitled to a decree for possession. Ramdhan 
Chuokebbutty v . Komaltara 

[3 B, Ii. B tJ A. C., 99, note : 11 W. R„ 301 

Abdogllah v. Shaha Mujeesoodeen 

[16 W . R., 27 

Janoobee Chowdhbain v . Gendoo Turrupbar 

[12 W. R., 203 

Rung Lall Misber v, Roghoobur Singh 

[9 W. R., 169 

Huro Soonduree Debia v, Unnopoorna Debta 

[11 W. E„ 550 

123. Suit for posses- 

sion under mirasi lease . — Where a plaintiff sued to 
recover possession of certain lands under a mirasi 
pottah which had been lost, and proved ten years' pos- 
session, - Held that such possession alone would not 
entitle him to recover possession of the land, but 
that he must prove the specific title set up by him 
Bholai Manual v, Jarip Gazi 

[3 B. L, R. ? Ap. s 93 

Ram Coomar Shome u. Gunga Pershad Sein 
[14 W. R., 109, note 

124. Suit for declare 

ation of title, — Adverse possession, — Where a person , 


POSSESSION—* continued, 

6. SUITS POR POSSESSION — continued, 

(a) Proof op particular Title— continued 

Failure to prove particular title— conti- 
nued. 

claims possession of property under a specific title* 
coupled with an allegation that be bas been in pos- 
session of that pioperty for more than twelve years 
undej that title, he is entitled to a decree on the 
strength of his twelve years' possession, even though 
he fail to make out his specific title. Aliter , — Where 
a declaratory decree by virtue of some particular 
title is sought for. Goluck Chunder Masanta 
v. Nundocoomar Rot 

[I. E. R., 4 Calc., 699 :3C.L. R., 450 

125 Claim under 

deed of sale in lieu of dower — The plaintiff having 
alleged a distinct title under a deed of sale m lieu of 
dower, was held m a suit for possession bound to prove 
her title, and not entitled to claim the benefit of a 
decision to which she was not a party, nor of an 
admission by her husband as binding on the defend- 
ants. Sobratun v. Toova . 7 W. R., 273 

126. Suit on sanad, 

— Evidence. — In a suit for recovery of possession of 
certain land which the plaintiff claimed under and by 
virtue of a sanad (grant) from the zemindar, and from 
which he had been dispossessed by the defendants, the 
lower Appellate Court held that the execution of the 
sanad was not satisfactorily proved, hut that it was 
not a forgery, and that there was the corroborative 
evidence (such as the dakhilas produced before it) to 
prove the case of the plaintiff Held that, when a 
claim is based upon a sanad, and the plaintiff fails to 
prove the execution of the sanad itself, ho may prove 
Ins claim by other means. In a suit for mere posses- 
sion it is unnecessary to state or prove a particular 
title. Rash Behari Lal Sing v Nabayi Poddar 

[3 B. L R., A. C., 99 : 11 W, R„ 465 

127. — Suit for con- 

firmation of possession, and to recover possession , — 
When a suit is brought for confirmation of possession 
upon a certain title, the plaintiff is hound by the title 
winch he sets up m Ins plaint, except when he sues 
to recover immoveable property from which he has 
been ousted. Umbica Churn Banerjee v. Digum- 
buree Dabee . . . . 12 W. R., 429 

128. * — Alternative 

claim — Adverse possession, — Suits for possession dis- 
tinguished from suits for declai ation of a particular 
title. Where a plaintiff seeks to recover possession 
of property of which he has been dispossessed, and 
bases his claim on the gi ound of purchase, and also 
upon the ground of a twelve yeais' possessory title, 
ho is entitled to succeed if he proves Ins possession, 
even if he fails to prove his purchase. Gossain DASS 
Chunder v , Issue Chuneer Nath 

[I. Ii. Ii., 3 Calo,, 224 

X29 LahUraj title, 

— Suit for possession on forcible dispossession, — In 
a suit to recover possession on the allegation that the 
plaintiff, having been in possession, was suddenly and 
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POSSESSION — continued , 

6 . SUITS FOR POSSESSION — continued, 

(a) Proof of particular Title — continued , 

Failure to prove particular title— con- 
tinued. 

recently e 3 ected, the sole question for decision is the 
right to possession, apart from any question of the 
validity or otherwise of the lakhnaj title under which 
the plaintiff claims Boodha Miedha v , Khyrut 
Ali 5W. R ? 269 

130. * Suit for declar- 

ation of right — Right to possession — Right of per- 
son with good title ousted by person who had none . — 
Plaintiff sued to establish his right to a dharmakarta- 
ship and to the hereditary office of poo 3 a stamka m 
a pagoda. He alleged that he held the office of poo 3 a 
stamka hereditarily, and that the dharmakartaship was 
assigned to him by the original dharmakartas by deed 
(No. I), but that he was afterwards forcibly dispos- 
sessed by defendants. Defendants denied plaintiff's 
hereditary right to the office of poo 3 a stanika, and 
declared that he was removed from the dharmakarta- 
ship for neglecting his duties, and that they were ap- 
pointed instead (by document No. IV). The District 
Judge gave 3 udgment m favour of plaintiff. The 
defendants appealed. An issue was sent to the lower 
Court whether, assuming exhibit I to be revocable, 
did the persons who executed exhibit IV constitute 
the collective body entitled to revoke it. The lower 
Court found this issue m the negative Held (by the 
High Court) that this was not properly a suit for a 
declaration. The ob 3 ect of the suit and the effect of 
the declaration would have been to put the plaintiff 
in possession of that from which he had been ousted , 
that as to the claim to the dharmakaitaship, document 
I showed that the plaintiff was a mere appointee as 
agent, and that, as the authority given by it was not 
revoked by IV, the case was that of one ousted from 
a possession which he held upon a good title by those 
who had shown none , that on the principle of such 
cases as Asher v. Whitlock , L R , 1 Q B., I, the 
plaintiff had a right to the restoration of that posses- 
sion Narayanasami Mudali v. Kumarasami 
Gurukkal ..... 7 Mad., 267 

131, Proof of joint 

possession — In a suit to recover possession it was 
proved that plaintiffs had purchased shares m a 3 omt 
pioperty and had held possession The lower Appel- 
late Court, thinking they had done so separately, 
without being at the time aware of their 13 mail 
rights, held that it could not deciee to them the 
30 mt possession sought for. Held that it matters 
not what position plaintiffs considered themselves to 
have occupied originally whilst m possession. If 
they can establish their right, they are entitled to 
recover possession, whether that possession were 
originally 3 oint or separate. Rajbullub Shammee 
v . Waris Mahomed . . .8 W. R., 450 

(b) Other Suits for Possession 


POSSESSION — continued . 

6. SUITS FOR POSSESS ION — c ontwued* 

(b) Other Shits for Possession— continued. 

Onus probandi— continued, 

in which the plaintiff claimed alluvial land m the 
possession of the Government as hemg his hy right of 
accietion to his owi^ estate, though the churs had 
re-formed on the original sites of lands belonging to 
other persons, — Meld that the case could not he 
decided on the principle that, inasmuch as those 
other parties were not before the Court, the plaintiff 
had the better title as between himself and Govern- 
ment. The land was m the possession of Govern- 
ment, and the plaintiff could only succeed hy estab- 
lishing a better title. Collector op Dacca v. 
Kalee Churn Poddar . . 21 W, R., 440 

133. — — - Necessity to 

vrove title — Wife suing by permission of husband , 
—In a suit to recover property in the enjoyment and 
possession of defendant, a female plaintiff can only 
succeed on the strength of her own right, not 
merely because it is the property of her husband, who 
does not object to her recoveimg it There is no'' 
necessary presumption that property m the posses- 
sion of a respectable female's husband, brother, and 
son, respectively, is possession on her behalf, and not 
on theirs. Kaeaetoollah v, Abiza Bibee 

* [23 W, R„ 204 

3.34. Suit under Act 

X of 1859 — Proof of title . — If a person evicted 
without legal process from land in his occupation 3ued 
for possession under Act X of 1859, he was bound 
to prove his title. Mad hr Khan v Wooma Moyee 
Dabee . . Marsh., 389 : 2 Hay, 484 

Shustee Dhhr Mozoomdar v Nuteeja Bibee 

[7 W. R„ 36 

135 , — Suit under Act 

X of 1859. — In an oidinary civil suit not brought 
under clause 6, section 23, Act X of 1859, or under 
section 15, Act XIV of 1859, a plaintiff could not 
recover possession as against the undisputed owner 
merely hy proving his previous possession and dis- 
possession But he might claim damages for the value 
of crops taken away which had been raised hy him 
on the land whereof he was at the time m lawful 
•nossession. Ram Mohun Doss v. Jhhpproo Dass 
P [14 W. R., 41 

136. — . Presumption of title.— 

Right of suit — Iu a suit for possession of land 
claimed as part of a mouzah which plaintiff held under 
a mokurran lease and a bill of sale, and which he 
alleged had been taken possession of by defendant 
under colour of an ordei of the Criminal Court under 
section 318, Code of Criminal Procedure, relating to 
a diffeient land, defendant olqected that plaintiff was 
not the real ownei of the mouzah, and therefore not 
entitled to bring the suit Held that the prvma 
facie title which the plaintiff had under the lease and 
hill of sale was sufficient to enable him to bring 
the suit, and the defendant was not at liberty m a 
suit of this description to raise the question whether 


132 Onus probandi.— Necessity 

to prove title against party in possession , — In a suit 
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POSSESSION"— continued. 

6. SUITS FOR POSSESSION— continued. 

(b) Other Suits eor Possession — continued. 

Presumption of title — continued 
plaintiff was only the nominal owner Ram Bhur- 
eossee Sing® v. Bissessur Narain Mahata 

[18 W. R., 454 

JOGMAYA CHOWDHRAIN V. HUREE MOHUN ROY 

[24 W. R., 99 

137. Possession after resump- 

tion. — Right of zemindar to sue taloohdar for 
possession — A zemindar cannot sue a dependent 
taloohdar (the possessor of resumed lakhiraj lands) 
for confirmation of possession, and for an injunction 
to pi event him from committing waste The only 
possession that a zemmdai can obtain after a decree 
for resumption is a constructive one derived from 
the receipt of rent from the tenant Mugnee RaM" 
Chowery v. Gonesh Dutt Singh 

[W. B., 1864, 275 

133. • Suit for possession by 

\mder-tenure-holder against zemindar.— 

Unregistered tenant. —No suit foi possession will lie 
against a zemindar, or any one holding a title under 
the zemmdai, until the plaintiff has been recognised 
by the zemindar as tenant, or has been registered as 
such m the zemindar’s shensta Mooktakeshee 
Dossee v Pearee Chowehrain , 7 W. B., 158 

139. Suit by prior mortgagee 

against subsequent mortgagee m posses- 
sion. — Sale in execution of decree under second of 
two mortgage-bonds. — Right to possession — -An 
estate having been sold by auction on two occasions 
in satisfaction of two distinct bonds, and the person 
who had proceeded on the later-dated of the two 
bonds, but who represented tbe eailier auction- pur- 
chaser, having actually taken possession of the estate, 
— Meld that though, in a pioperly hi ought suit be- 
tween the two parties to declare the property liable 
for the amount of the first mortgage, the paity m 
possession would have to pay to secure his possession, 
yet he could not he ousted by the opposite party. 
Ajoodhya Pershad v. Moracha Kooer 

[25 W. B., 254 

140. — Suit by mortgagee for 

possession. — Covenant for possession — Suit for 
possession after expiration of term of mortgage — A 
mortgagor covenanted to give the moitgagee posses- 
sion of the mortgaged pi operty, but did not do so, 
and the mortgagee consequently sued him for posses- 
sion, hut not until the term of the mortgage had ex- 
pired. The mortgagor set up as a defence to such 
suit that it was not maintainable after the expiration 
of the mortgage term This defence was rejected on 
the ground that the mortgagor had, by his breach of 
the mortgage contract, put himself out of Couit. 
Har Sahai v. Chuni Ktjab . I. X. B., 4 AIL, 14 

141 . — Dispossession of 

second mortgagee by prior mortgagee without right 
of poiseision by means of illegal aider of Couit 
%n execution of a moncy-dectee against mortgagor 


POSSESSION — continued. 

6. SUITS FOR POSSE SSION — coni i nucd m 

(b) Other Suits eor Possession — continued. 

Suit by mortgagee for possession— con ti- 
nned. 

S mortgaged land to R. m 1861. R. pledged the 
moitgage-deed to H to secure repayment of a loan 
of R500. P. being entitled on partition with JM. to 
half of the debt due by R., got a decree against R. m 
the Small Cause Court for his moiety m 1870, R. 
sued S on the mortgage-deed (obtained fiom P. and 
JM for that purpose), got a deciee to enforce the mort- 
gage, and m July 1872 bought the land m execution 
of the decree In December 1872 R mortgaged the 
land to V and put him into possession V. had no 
notice of the prior pledge to P In 1876 P,, m exe- 
cution of his Small Cause Court deciee, attached and 
sold the right, title, and mteiest of R. m the land, be- 
came the purchaser at the Couit sale, and was put mto 
possession by an order of the Court executing the de- 
cree. V.’s claim under section 269 of Act VIII of 
1859 was rejected. Meld, in a suit by V against P., 
that V. was entitled to recover the lands in dispute. 
Per Turner, C J. — Quaere , — Whether the decision in 
Ramu Nathan v. Subbar ay a Mudah , 7 Mad , 229, is 
sound. Vencjataohella Kandian v Panjanahien 
[I. Xu B., 4 Mad., 213 

142. Suit between purchasers 

under mortgage-decrees. — Priority of mart* 
gage. — Rival mortgage deci ee-holders — Priority of 
possession . — In a suit for possession between two 
purchasers, who had bought the same property at 
two several auction sales under decrees obtained on 
two several mortgage-bonds , — JMeld that no question 
could arise as to which mortgage was prior m point 
of time, hut that the real question to he decided was 
which of the parties could prove a prior title to 
possession. Nanaok Chand v Teluoedyis Komi 

[I. X. B., 5 Calc., 265 : 4 C. X. R., 358 

143. Several mort- 

gages of the same propei ty — Decrees on the mort - 
gage-bonds — Priority of purchase — Priority of 
possession, — A., on the 11th March 1868, took a mort- 
gage-bond of certain property, and obtained a money- 
decree on the bond on the 23i d J anuary 1869. U nder 
this decree the mortgagor’s mteiest was put up for 
sale and purchased by A. on the 29th Apul 1870 
B., on the 3rd November 1868, took a mortgage-bond 
on the same property, and obtained a decree thereon 
on the 31st May 1869, Under this decree the mort- 
gagor’s mteiest was sold, and purchased by B. on the 
22nd April 1870. B took possession of the property 
on the 18th May 1872. In a suit by A, for recovery 
of possession , — Meld that B. was entitled to retain 
possession as against A., although Ins own interest 
might ho merely that of a trustee for the mortgagor, 
and might be subject to A ’s mortgage lien, if ho took 
proper proceedings to enforce it. Dir«oraj& Lael 
V. Boeakee . . . I. X* R., 5 Calc., 209 

144. Title, Proof of.— Suit to set 

aside order of Magistrate under Qmminal Procedure 
Code , 7(967, s SIS — To set aside tlio effect of an order 
made by a Magistrate under section 318 of the On- 
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POSSESSION — continued . 

6 SUITS FOR POSSESSION — continued. 

(b) Other Suits bob Possession— continued. 

Title, Proof of— continued, 

minal Pioceduie Code, 1861, the plaintiff cannot sue 
for lestoiation of possession only on the sole ground 
of previous possession, without proof of title Ra- 
JESSUBEE DABIA V BRINDABUTTY DeBIA 

[7 W. R., 212 

Achumande Agatk Kunhi Pathumah wMa- 

kachinde Agath Makacki . 4 Mad., 478 

145. Act IV 0/1840 — 

JulTcur — A originally owned two zemmdans be- 
tween which lay a bil, or maish, of which he also 
owned the fisheries. One of the zemmdans was sold 
and pui chased by B., but the bil fisheries still conti- 
nued with the remaining zemindai 1 held by A Af ter 
the sale, ceitam lands xeclaimed from the bil were for 
some years held by B as part of Ins purchased 
zenundan A. instituted a summary suit under Act 
IV of 1840, and was by an order of the Magistiate 
put in possession of these lands. B , brought a regu- 
lar suit against A to recover the lauds and set aside 
Ins order. Held (ie versing the decisions of the Courts 
below) that it was necessary for B. to show a better 
title to the land than A could produce. It was not 
enough for him to piove possession anterior to the 
Magistrate’s oidei under Act IV of 1840 The pie- 
sumption was that the land of the bil belonged to 
A , who had admittedly owned both estates bcfoie, 
and had retained the fisheries of the bil after, the 
auction sale. B ought to have shown when and how, 
if at all, the right to the fishenes and the light to the 
soil were severed. Barada Kant Rot v. Chundra 
Kumar Roy 

[2 B. Ii. R., P. C„ 1 11 W. R., P. C., 1 
12 Moore’s I. A., 145 

POSSESSION, ORDER OF CRIMINAL 

COURT AS TO— 

Col. 

1. Cases which Magistrate can de- 

cide as to Possession . . 4483 

2. Likelihood oe Breach oe the Peace 4486 

3 Notice to Pasties. . . 4491 

4 Evidence, Mode oe taking, &c . 4492 

5. Decision oe Magistbate as to Pos- 4493 

SESSION 

C Nature and Eeeect oe Decision . 4499 

7. Attachment oe Pboeebty . . 4503 

8. Diseutes as to Right oe Wat, 

Water, &o .... 4505 

9. Local Inquiry .... 4508 

10. Dispossession by Criminal Fobce . 4509 

Bee Damages — Remoteness oe Damages 

[I. L. R., 6 Mad., 426 

See Cases under Limitation Act, 1877, 
art. 47 (1871, art. 46). 

1. CASES WHICH MAGISTRATE CAN 

DECIDE AS TO POSSESSION. 

1. Dispute as to possession — 

Criminal Procedure Code , 1861 , s, 320 — A Magis- 


POSSESSION, ORDER OE CRIMINAL 

COURT AS TO — continued . 

1. CASES WHICH MAGISTRATE CAN 

DECIDE AS TO POSSESSION— continued. 

Dispute as to possession— continued. 

trate has no ground for proceeding, under Chapter 
XXII of the Cnmmal Piocedure Code, 1861, where 
there is no dispute a? to the fact of actual possession 
of eithei the land or crop. Anonymous 

[4 Mad., Ap., 12 

2. Dispute as to right to col- 

lect rents — Order of Criminal Court as to.-— Re - 
port of police officer — Where a dispute between par- 
ties was not concerning land or its boundanes, or 
concerning houses, water, fishenes, or produce of 
land, but simplyjas to what collections one of the par- 
ties had made and what rents he was entitled to col- 
lect under a decree of Couit, the case was held not 
to come undei the provisions of Act X of 1872, sec- 
tion 530, but under the ruling m Ramrungmee Bos - 
see v. Gooroodass Roy, 18 W R , Cr , 36 Pud- 
domonee Dassee w. Juggodumba Dassee 

[25 W. R., Cr., 

3. Criminal Proce- 

dure Code ( Act X of 1882), s 145 — Tangible im- 
moveable property — Act X of 1872, s 530 — A dis- 
pute as to the light to collect lents is a dispute con- 
cerning tangible immoveable property within the 
meaning of section 145 of the Code of Criminal Pro- 
ceduie, 1882 Pramatha Bhusana Deb Roy q. 
Doorga Churn Bhattacharji 

[I. L. R., II Calc., 413 

4. Dispute regarding right of 

fishery. — Cnmmal Pi ocedurei Code, 1882, s 145 . — 
6( Tangible immoveable property ” — A dispute con- 
cerning the right to fish m a julkui is not a dispute 
concerning any “tangible immoveable propeity” 
wuthm the meaning of section 145 of the Code of 
Cnmmal Pioceduie Inquiries under section 145 
should be directed to the question as to which party is 
m possession of the subject of dispute before any pro- 
ceedings m the Court have been taken m the matter. 
Krishna Dhone Dutt v. Troilokia Nath Biswas 

[I. L. R., 12 Calc., 537 

5. — Criminal Procedure 

Code , 1882, s 145. — Julkur right — Tangible immove- 
able property. — A dispute concerning a julkur right 
is not a dispute concerning “tangible immoveable 
property” within the meaning of section 145 of the 
Code of Cnmmal Procedure, and cannot be inquired 
into by a Magistiate undei the provisions of that sec- 
tion. Anund Moyi Dabia v. Shurnomoyi 

[I. L. R., 13 Calc., 179 

6. Dispute as to alluvial land. 

— Land left by drying up of river —A Magistrate 
had jurisdiction, under section 318, Code of Cnmmal 
Procedure, 1861, to prevent breaches of the peace m 
places where the rivers have dned up. The juris- 
diction that was once there, under section 30, was 
not taken away by reason of the land having ap- 
peared and the water disappeared Emambandeb 
Begum v, Tek Bahadoor . 17 W, R.,Cr.* 53 
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POSSESSION, ORDER OP CRIMINAL 
COURT AS TO -continued. 

1. CASES WHICH MAGISTRATE CAN 
DECIDE AS TO POSSESSION— continued 

7. Dispute as to right m burial 

ground. — Possession of manager , — Criminal Proce - 
dure Code , 1872, s 530 . — A case in which several 
persons dispute about the proprietary light m abuiial 
ground should be tried in a Civil Court, and does not 
properly come under section 530 or section 532 of the 
Code of Criminal Procedure, and an order of the 
Magistrate that he found the manager m possession 
on behalf of one of the proprietors was set aside. 
Kassim Hassim Soorty v Abrahim Sobeman 

[25 W. R., Or*, 24 

8. Dispute as to a number of 

plots of land governed by same circum- 
stances. — Action of Magistrate only as regards 
some plots.— Criminal Procedure Code, 1872, s 530 
—A dispute having arisen as to the possession of 10$ 
plots ot land to which a claim to possession was made 
by the lyots of village A on *the one hand, and by 
the ryots of village B. on the other, the Magistrate 
‘•'instituted a proceeding under section 530 of the 
Criminal Procedure Code m lespect of all the 109 
plots, hut, having taken evidence, dealt xn his order 
with twelve only, directing that the ryots of village B. 
should he kept m possession. M eld that, it appear- 
ing that all the 109 plots were covered by the same 
state of circumstances, the Magistrate had exercised 
a sound discretion in acting as lie did Azim Mobea, 
v. Satoo Poeamanick . . 10 C. L. R., 523 

9. Dispute as to property of 

which, each of two persons claimed the 
whole without allegation of joint posses- 
sion, — Criminal Procedure Code, 1872 , s . 530. — 
Where each of two parties claimed the same share of 
certain property as a whole estate, neither alleging 
that the other was joint with him in any way, and 
the Magistrate, without reference to the right of 
possession, went into the question of who was m pos- 
session, and maintained the possession of the party 
found in possession, the High Court held that the 
case fell under Act X of 1872, section 530, and saw 
no necessity to interfere with the decision. Byjnath 
Sahoo v. Rtjgkkoonath Pershad 

[25 W. R„ Cr., 16 

10 . Dispute regarding joint pro- 

perty. — Criminal Procedure Code, 1861, s. 318 — 
The decision of the Deputy Magistrate was quashed, 
because the property m dispute being ijmali he had 
no jurisdiction to try the dispute under section 318, 
Code of Criminal Procedure, hut ought to have pro- 
ceeded m the manner laid down m Circular Order 
No. 10, dated 16th April 1863, Golttck Chunder 
Roy v Raj Mohijn Bose . 17 W. R., Cr„ 33 

See Ramrung-inee Dossee v. Gooeoo Dass Roy 

[17 W. R., Cr., 9 

11. Criminal Proce - 

dure Code, 1882, ss.145, 14.7. — Dispute as to immove- 
able property. — Collection of rent. — A dispute exist- 
ing between one of the co-sharers of an undivided estate 
and the lessee of another co-sharer, as to the right 


POSSESSION, ORDER OF CRIMINAL 

COURT AS TO — continued. 

1. CASES WHICH MAGISTRATE CAN 
DECIDE AS TO POSSESSION— contend!. 

Dispute regarding joint property— conti- 
nued, 

# 

of the latter to collect rent, such right being denied 
on the ground that the lessor was not in possession of 
her share, an inquny was made under Chapter XII 
of the Criminal Procedure Code, and the lessor was 
declared to he m possession of her share. Meld that 
the provisions of that chapter were not applicable to 
the dispute m question. Beni Narain v Aohraj 
Nath .... I. L. R., 5 All., 607 

12. Land held by co- 

sharers. — Dispute on erection of edifice by one without 
consent of other. — Criminal Procedure Code (Act X 
of 1872), s 530 — A., a joint owner of a parcel of land, 
erected oh it an edifice without the consent and 
against the will of B., another joint owner A dis- 
pute having arisen m consequence, the Magistrate 
held an inquiry, and made an order under section 530 
of the Criminal Procedure Code, awarding to A . ex- 
clusive possession of the part of the land on which 
the edifice had been erected Meld per Jackson, J 
that such order was erroneous, as the matter was not 
one to which section 530 could apply. Empress v » 
Rajcoomar Sinq-h 

[I.L. R., 3 Calc., 573: I C. L. R„ 352 
2 C. L. R., 02 

13 . Dispute as to building site. 

— Persons not parties to proceedings. — Criminal Pro- 
cedure Code, 1882, ss. 145, 147 . — In a suit to recover a 
building site, an injunction was issued by the Court 
restiaming the defendants from building on the land 
pending the decision of the suit On appeal the in- 
junction was dissolved, on the ground that the defend- 
ant was in possession. Subsequent to this order 
the District Magistrate, on the complaint of the plain- 
tiff against the defendant, passed an order under 
section 145 of the Code of Criminal Procedure, 
declaring that K and V. weie m possession, and for- 
bidding all disturbance of their possession* until tho 
decision of a Civil Court. Meld that K. and V. not 
being parties to the pioceedings, the order was illegal. 
Meld, also, that if a breach of the peace appeared 
likely to occur, the proper couise was for the Magis- 
trate to take security from the party fiom whom a 
breach of the peace was apprehended, but that it was 
not illegal for the Magistrate to proceed under sec- 
tion 145 or section 147 of the Code of Criminal Pro- 
cedure. Sebba «?. Trinoae 

[I. L. R„ 7 Mad., 460 


2. LIKELIHOOD OF BREACH OF THE PEACE. 

14. Inquiry . — Criminal Procedure 

Code, 1861, s. 318.— No inquiry should bo made, nor 
order passed giving possession to one side or tho other, 
under section 31 8 of tho Code of Criminal Procedure, 
save on the supposition that the dispute is likely 
to cause a breach of tho peace. Q^ern v. Sonaooibah 

[2W.R.Cr.,44 
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POSSESSION, PORDER OE CRIMINAL 

COTJRT AS TO— continued. 

2. LIKELIHOOD OF BREACH OF THE PEACE 
— continued. 

Inquiry — continued . 

15. Ofder not made 

after judicial inquiry* — Criminal Procedure Code , 
1872, s, 530 —An order of a Magistrate retaining pai - 
ties m possession of land can only be passed after due 
judicial inquiry, as required by the Code of Criminal 
Procedure, section 530. Shoindoo Noshyo v j&ung 
Ball Jhah • * • 25 W, R., Cr., 21 

16. Criminal Pro- 

cedure Code 1861 , Chap XXII — Tbe inquiry con- 
templated by Chapter XXII of tbe Code of Criminal 
Procedure was a personal inquiry by tbe Magistrate 
who makes tbe order. Anonymous 

[4 Mad., Ap., 20 

ANUNDEE KOOER V , SOONAET KOOER 

[9 W. R., Cr., 64 

17 . Power of Magistrate.— Crimi- 

nal Procedure Code , 1872 , s. 530. — The power given 
to a Magistrate to make a binding declaration as 
to tbe possession of any property, is an exceptional 
one, and section 530 of tbe Criminal Procedure Code 
limits the exercise of that power to cases m which 
tbe Magistrate is satisfied that a dispute, likely 
to induce a breach of the peace, exists ; it is this 
likelihood, with tbe consequent necessity for imme- 
diate action, which alone warrants action by the Magis- 
trate. In the matter or the petition op Kunund 
Narain Bhoop 

[I. L. R., 4 Calc., 650 ; 3 C. L. R., 551 

Anonymous Case . . 4 Mad., Ap., 49 

18. Ground for action of Magis- 

trate. — Criminal Procedure Code (Act X of 1872), 
s. 530. — In ordei to justify a Magistrate m mteifer- 
ing under section 530 of tbe Criminal Procedure 
Code, it is necessaiy that be should be satisfied that 
there exists a dispute concerning land which is likely 
to induce a breach of tbe peace , — i e. 9 there must be 
a reasonable apprehension that a distuibance of tbe 
peace is likely to occur, rendering it necessary for him 
to take immediate steps to prevent it, and not merely 
that it is probable a breach of tbe peace may occur if 
proceedings under section 530 be not taken. Damo- 
dur Biddyadhur Mohapatro v Syamanund Dey 

(XL. R., 7 Calc., 385 : 8 C. L. R., 514 

19. - Dispute likely to 

cause breach of the peace. — Duty of Magistrate — 
Criminal Procedure Code (Act X of 2882), s. 145 . — 
It is the duty of a Magistrate, befoie taking proceed- 
ings under section 145 of the Criminal Procedure 
Code, to satisfy himself whether there is any dispute 
likely to cause a breach of tbe peace, and that the 
suggested apprehension of a breach of tbe peace is 
not merely colourable, and made to induce him to 
deal with matters properly cognisable by the Civil 
Court In the matter op Obhoy Chandra 
Mookerjee Ob^oy Chandra Mookerjee v Mo- 
ll amed Sabir 

[I. L. R., 10 Calc., 78 : 13 C. L. R., 410 
IV 


POSSESSION, ORDER OE CRIMINAL 

COURT AS TO — continued 

2. LIKELIHOOD OF BREACH OF THE PEACE 
— 'Continued. 

Ground for action of Magistrate— conti- 
nued. 

20. Future breach of 

peace.— There being no present danger of a breach of 
the peace, the fact that such a breach is likely to 
take place at a future time will not justify a Ma- 
gistrate in making an order under section 530 of 
the Criminal Procedure Code, 1872. Uma Churn 
Santra v . Beni Madhub Roy . 7C.L, R., 852 

Contra , Queen v . Mohesh Chunder Roy 

[24 W. R., Cr., 67 

21. — — Criminal Pro- 

cedure Code , 1872 , s. 530. — Order made on insuffici- 
ent material. — Order without jurisdiction , — Where 
the proceeding recorded by a Magistrate, under section 
530 of the Criminal Procedure Code, is based on mate- 
rials which do not disclose sufficient ground for 
considering that a breach of the peace is imminent, 
an order calling upon the parties concerned m the? 
dispute to attend m Court, and give in a written 
statement of their respective claims, m respect of the 
fact of actual possession of the subject of dispute, 
may he set aside as made without jurisdiction. Chun- 
der Madhub Ghose v. Juggut Chunder Sen 

[4 C. L. R., 483 

22. Criminal Pro- 

cedure Code, 1861, s 318 — Grounds for belief in 
likelihood of breach of peace — Under the provisions 
of section 318 of the Code of Criminal Procedure, the 
Magistrate should specify the nature of the informa- 
tion received by him, and state the piincipal facts 
which by tbe exercise of a judicial discretion he 
derives therefrom and which m his judgment consti- 
tute grounds for believing that a dispute concerning 
ceitam land exists which is likely to induce a breach 
of the peace; and the roobokan which section 318 
prescribes should plainly set out, without reference 
to any other documents at all, the actual facts which 
constituted the giound for such belief on the part of 
the Magistrate. In the matter of the petition of 
Sutherland, 9 B. L. R y 229 : 18 W. i K , Cr , 11, 
explained In the matter op the petition op 
Kishoree Mohun Roy . 19 W. R. Cr., 10 

23. . — — Requisite evi- 

dence . — There is nothing which defines on what 
grounds the Magistrate shall be satisfied, or limits 
him to being satisfied by evidence given before him. 
In the matter op the petition op Sutherland 

[0B,L.R.,229 

S. C. Sutherland v. Crowdy 

[18 W. R., Cr., II 

Under tbe Code of 18G1 the Magistrate had “to 
be satisfied that a bieach of the peace was likely,” 
and it was formeily held he must be satisfied by 
evidence Anonymous Case . 4 Mad., Ap., 49* 

Taraedi Mundue v. Chunder Bhoosun Baneb- 

JEE . ... 16 W. R., Cr., 74 

7 E. 
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POSSESSION, ORDER OP CBIMINAIi 

COURT AS TO — continued . 

2. LIKELIHOOD OF BREACH OF THE PEACE 

^-continued. 

Ground for action of Magistrate— conti- 
nued. 

1ST THU MATTER OB THE PETITION OP Suther- 
land . . . ♦ . 9 B. L, R., 229 

A police report was held, both trader that Code and 
trader the Code of 1872, not to be sufficient evidence. 
In the matter op the petition op Bhadeeswari 
Chowdhrain . . . , 7B.L.R., 329 

S. C Bhudressory Chowdhrain v. Goberdhun 
Majhee , . . 16 W. R., Or., 17 

Elahee Hewoz Khan v. Suburunnissa 

[5 W, R., Cr., 14 

In the matter op the petition op Shama- 
sanear Mazumdar . 9 B. li. R., Ap., 45 

S. C. Shamasunkur Mozoomdar v. Anundo- 
moyee Dossee . . IS W*. B.j Cr., 64 

Abhaya Chaean Chowdey v. Beae 
• [6 B. I*. R., Ap., 148 

S. C. 15 W. R., Cr., 42 

Qtjeen v . Bhyro Dayal Sing 

[3 B. L. R., A. Or,, 4 
S. C. 11 W. R # , Or., 40 

See also Puddomonee Dassee v. Juggodumba 
Dassee .... 25W.R., Cr., 2 

And under the Code of 1872 the report of an 
Ameen was held not to be sufficient to base an order 
upon. Queen *?. Soumber Ahie 

[20 W. R., Cr., 57 

Under the Code of 1872 an explanation was added 
that the Magistrate might be satisfied as to the likeli- 
hood of a breach of the peace on a leport or other in- 
formation, but as to the fact of possession on evidence. 
The following, however, was a later holding under 
the Code of 1872 with regard to a police report. 

24. — Criminal Proce- 

dure Code, 1872 , s.530. — Record of grounds. — Police 
report, Incorporation of — Evidence of possession . — 
Evidence of title — In proceedings undei section 530 
of the Criminal Procedure Code, the Magistrate re- 
corded the following words : “ whereas f i om the 
police report a breach of the peace is probable,” and 
found that certain persons were in possession. Held 
that, although the record of grounds was unsatis- 
factory, as the initial proceeding did not contain 
within itself all which the law requires to be record- 
ed,-—*?^ , m the first place, that the Magistrate is 
satisfied that a dispute likely to induce a breach of 
the peace exists ; and m the second place, the ground 
upon which he is so satisfied, — yet that, as the police 
report from which the grounds for apprehending a 
bleach of the peace appeared was incorporated by 
reference, the final order was not defective. In the : 
MATTER OR THE PETITION OP KALI KrISTG ThAKUR 

v, Golam Ali Chowditey 

I. L. R,, 7 Calc,, 48: 8 C. L. R., 245 

And under the Godo of 1882 the Magistrate is now ■ 


POSSESSION, ORDER OE CRIMINAL, 
COURT AS TO — continued. 

2. LIKELIHOOD OF BREACH OF THE PEACE 

continued . 

Ground for action of Magistrate— conti- 
nued* 

to be “ satisfied on a police report or other informa- 
tion.” 

25. Police report set* 

ting %ut probability of breach of peace. — S emble f -— 
That a reference by a Magistrate to a police report 
which clearly sets out the probability of a breach of 
the peace is a sufficient statement of the reasons for 
the Magistrate’s being satisfied of the existence of a 
dispute likely to cause a breach of the peace, within 
the meaning of section 145 of the Code of Criminal 
Procedure, 1882. Goluok Chunder Pal v. Kali 
Charan De . . . 1. 1«. R., 13 Calc., 175 

26. — — — — — Examination of 

parties. — Criminal Procedure Code, 1861 , s. 318 . — 
Land dispute -—When both the disputing parties arc 
examined, and state that men were collected by their 
opponents for the purpose of committing a breach of 
the peace, a Magistrate is justified, without inquiring 
who was the aggiessor or the aggrieved paity, to 
proceed under section 318 of the Code of Criminal 
Procedure, and to take whatever steps are in Jri| 
opinion necessary to prevent a breach of the peace* 
Gunga Narain ,MmE& v. Gour Soondeb Ckowv 

. • . « . 15 R*, Or., 85 

In cases under the Codes of 1861 and 1872 it was 
generally ruled that a proceeding stating the grounds 
for his belief in the likelihood of a breach of the peace 
must be recorded by the Magistrate Anonymous 
Case 4 Mad., Ap., 49 

Tarapdi Mundul v. Chunder Bhoosun Baner- 
Jee . . .16 W . R„ Cr., 74 

In the matter or the petition op Kunund 
Haeain Bhoop . 1. 1,. R., 4 Calc., 650 
[3 C. I* R., 551 
Grijamonee tr. Ishttr Chunder 

[W R„ 1864, Or., 2 
In re Sabhee Sing . „ 6 W. R., Cr., 50 

Government v Gholam Mahomed 

[1 Agra, Cr., 33 

In the matter op Kashee Kishore Boy v, 
Tarini Kant Lahori 

[3 B. Ii. R., A. Cr., 70 
15 W. R., Cr., 42, note 
Queen v. Bunjeet Moxla . 2 W. R., Cr., 31 
Mukhoda Dossee v . Queen . 18 W. R., Or., 4 
In the matter op Ohhil Chunder Biswas 

[1 C. X,. R., 48 

Beg. v. Omirto Nauth Jha 

[1 Ind. Jur., 3ST. S., 398 
S, C. 6 W. R„ Or., 61 

and that the omission to do so was fatal to the 
Magistrate^ proceedings. Emambandee Begum v. 
Tek Bahadoojr . . . 17 W. R., Cr., 53 
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POSSESSION, ORDER OF CRIMINAL 

COURT AS TO — continued . 

2. LIKELIHOOD OF BREACH OF THE PEACE 
— continued. 

Ground for action of Magistrate— conti- 
nued 

Haevey v. DmoE , , 4W, R,, Cr., 26 

Mtjnglo v, Duega Naeai n Nag 

[25 W. R., Cr., 74 

In certain cases it was ruled that the recording of 
a pioceedmg was unnecessary. Dueiao Singh v , 
Uma Peoshad . . . 24 W. R., Cr., 16 

Goije Mohijn Majee v . Dooblubh Majee 

[22 W. R., Cr., 81 

and in one it was doubted whethei it was necessary 
or not Damodue Biddyadhue Mohapateo v . 
Syamanund Dey , . I L. R., 7 Calc., 385 

[8 C. L. R., 514 

No foim of proceeding was necessaiy, Jo ye am 
Singh v . Jugnaeain Doobey . 10 W. R., Cr., 16 

27. The provisions of 

section 318 of the Code of Criminal Procedure were 
held to be substantially complied with when the 
Magistiate stated that he was satisfied that the dis- 
putes botwoen the parties were likely to induce a 
breach of the peace, and recorded his opinion that the 
only way of bringing those disputes to a satisfactory 
settlement was by proceeding under the section 
quoted In the mattee op the petition op 
BibSESHUE Naeain Mahtah . 8 W. R., Cr., 83 

Under the present Code it is not necessaiy to re- 
cord any pioceediug, but the oidei foi the attendance 
of the parties must show the giounds which satisfied 
the Magistrate. 

3. NOTICE TO PARTIES. 

28. * Right to notice.— Parties to 

p i pc ceding s — Service of notice — Co-sharers — In a 
pioceediug under section 318, Act XXV of 1861, there 
is nothing m the law which quakes it necessary for the 
Magistiate to serve notice on all the co-sharers in an 
estate which may foim the subject of the dispute. 
IN the mattee o^p the petition op Gabinba 
v Chanhea Ghose . ' 9B.L. R., Ap., 39 

S. C. Gobinp Chhndee Ghose v , Anunpo Chun- 
dee Siecae . . 18 W. R., Cr., 54 

29. Service of notice.— Criminal 

Procedure Cqde, 1861 , s . 318 — Service of notice to 
attend — The mere service of a notice upon a mofus- 
sil naib who takes no steps whatever to consult his 
employer or act under Ins directions, is not such a 
notice as is contemplated by section 318, Code of 
Criminal Procedure, in a case of dispute regarding 
possession of land. Rameunginee DqSSEE v. Ggq- 
ego Doss Roy . . ,17 W. R., Cr„ 9 

30. — Order under s 

B30) Criminal Procedure Code , 1872 , to whom ad- 
dressed — Queer e,— Whether an older under section 
530, Civil Pioceduie Code, 1872, can beduected to 


POSSESSION, ORDER OF CRIMINAL 

COURT AS TO — continued, 

3. NOTICE TO PARTIES— continued. 

Service of notice— continued* 

others than the unsuccessful party to the proceedings 
undei the section , or whether such an oidei could 
pioperly he directed to the public ai large. In the 
MATTEE OP NOBO KlSHOEE ChUOEEBBUTTY 

[7C.L.R.,291 

31. — — — r — Nature and form 

of notice . — Intervener — Although no particular mode 
of giving notice^ calling upon parties to attend undei 
this section before the Magistrate^ has been provided, 
yet the language of the section indicates that the 
notice shall be addressed to known individuals, and 
not ^ m the form of a public proclamation oi cita- 
tion. There is po provision in the Criminal Procedure 
Qode for allowing an mteiyenor to come m, m the 
middle of proceedings held by A Magistrate under 
section 530 of tbe Criminal Procedure Code, 1872, 
In’ the mattee op the petition op Kunund 
Naeain Bhoop 

£t L. R., 4 Calc., 650 : 8 C, I*. R,, 551 

4. EVIDENCE, MODE OF TAKING, &c. 

32. Oral evidence.— Determina- 

tion of question of possession — Oral evidence is the 
principal matter upon which Magistrates can proceed 
m determining a question of possession under the 
Code of Criminal Proceduie. Gobind Natjth Rai 
v Anund Nauth Rai . 5 W. R., Cr*, 79 

33 . ‘Witnesses.— Criminal Proce- 

dure Code , 1861 s s 318 — Examination of witnesses . — 
A Magistrate, proceedmg under section 318 of the 
Code of Criminal Procedure, is bound to examine any 
witnesses tendeiedm support of the lespeetive claims 
to actual possession of the land in dispute before 
passmg an order. Anonymous . 6 Mad., Ap., 4 

ANUNDEB KOOEE V. SONAET KOOEB 

[9 W. R., Cr., 64 

34. Criminal Pro- 

cedure Code , 1882, s . 145 — Procedure under that 
section — Attendance of witnesses. — Process to enforce 
attendance — Pioceedings under section 145 of the 
Criminal Procedure Code should on all points of pro- 
cedure be regarded as summons cases , and although it 
is discretionary with a Magistrate to issue a summons 
on a witness m such a case, yet, when any one of the 
parties applies at a proper time for piocess to secure 
the attendance of his witnesses, the Magistrate should 
nqt arbitiaiily refuse bis assistance, and where such- 
refusal is made, it is incumbent on the Magistrate to 
recoid his reasons for such refusal. In the mattee 
OP THE PETITION OP HUEENBEO NaEAIN SlNGH 

Chowdhby . . I. Xi, R. 11 Calo., 762 

35. • Evidence on oath 

— Actual possession — In a proceedmg under section 
318 of the Criminal Procedure Code, 1861, to de- 
teimme the right of actual possession, it is neces- 
sary that the evidence should he taken upon oath, 
Queen v. Kali Chandea Shah 

[7 B, L. R., 322; 16 W. R*, Cr., 13 

, 7 E % 


IV 
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But it appears not to be absolutely necessary to 
examine witnesses at all, Semble , — If examined, the 
widence should be on oath. * Queen v. Ballabh 
Kant Bhattachaejee 

[7 B. L. B..j 324, note : 11 W. R., Cr., 36 

®®* Recording evidence.— Omu- 

sion to record evidence.— Inquiry , — Taking the state- 
ments of both parties without recording evidence m 
proof of either is not an “ inquiry." Queen v t So- 
naoollah . , . 2W,E () Cr,, 44 


37. 


■ Mode of record- 


ing evidence —Dispute likely to cause breach of tie 
peace —In an inquiry under section 530, Act X of 
1872, as a preliminary to an order relative to land 
about which theie is a dispute likely to cause a breach 
of the peace, the evidence should be recorded by the 
Magistrate m the manner provided by section 334. 

® KhETTEEMONEE DOSSEE V, SREENATH SlROAE 

[II B. L .R* Ap., 5 

38. — Neglect to obey order to 

put ixl statements. — Criminal Procedure Code , 
s 318 — When, in a case under section 318, 
Code of Cummal Procedure, a Magistrate had taken 
any evidence, he was held to be not justified m re- 
fusing to proceed with the case because the parties 
neglected to file written statements on the day fixed 
for filing the statements. In the matter oe Goluck 
Chtwdbe Mytee . . 11 w. B.., Cr., 9 


39. 


■. Irregularity m taking evi- 

aenee, lakxng evidence m two cases together — 
Might to separate inquiry,— Two investigations, under 
section 3X8, Code of Criminal Procedure, 1861, were 
betoie a Magistrate, who, after deciding one of the 
cases, remarked on the other, that because the lands 
adjoined he had taken the evidence in the two cases 
together, and found it unnecessary to continue the 
inquiry further Meld, undei section 404, that the 
parties kept out of possession were entitled to a full 
inquiry. Watson & Co. v. Surnomoyee 

[8 W. R., Cr* 03 

5, DECISION OP MAGISTRATE AS TO 
POSSESSION. 


40. 


- Objection to decide question 
-Procedure by Magistrate, —In 


of possession. a 

case of disputed possession likely to lead to a breach 
of the peace, the Magistrate, instead of merely binding 
down the parties to keep the peace, and declining to 
interfere further, is hound to dispose of the question 
of possession under section 318, Criminal Procedure 
Code, 1861 In the matter oe the petition oe 
AnundnathRoy , . 4 W. R„ Cr* 12 

41. 


— Power to decide question of 
possession.— Mecognisance to keep peace,— If a 
Magistrate is satified that the circumstances require 
it, he may make an order under section 318 of the 
bode of 1861, notwithstanding that he has taken re- 


POSSESSION, ORDER OE CRIMINAL 
COURT AS TO — continued, 

5. DECISION OF MAGISTRATE AS TO 
POSSESSION — continued , 


Power to decide question of possession 

— continued 


cognisances under section 282. In the matter oe 
THE PETITION OE SUTHERLAND 

[9 B. L. R. s 229 : 18 W. R., Cr* 11 

42. Question for decision. — Pos- 

session, — Title — In a case of disputed possession of 
land, the Magistrate should look to possession, not to 
right,—? e , maintaining in possession the party in 
possession, and forbidding disturbance of possession 
Grijamonee v Ishur Chunder 

[W. R* 1864, Cr., 2 
In re Sabhee Sing . . 6 W. R,, Cr., 50 

Government v, Gholam Mahomed 

[1 Agra, Cr* 33 

Reg v . Omirtonauth Jha 

[1 Ind. Jur., N. S., 399 
S. C. 6 W. R„ Cr., 61 


43. __ Criminal Proce- 

dure Code , 1861, s. 318 —Duty of Magistrate ,— A 
Magistrate, under section 318 of the Criminal Pro- 
cedure Code, is to inquire into the question who 
is m actual possession of the property m dispute, 
without consideiing how that possession had been 
obtained. Dostur Husang Jamasji v. Fell 

[6 Bom., Cr., 30 

Bapuji Jagjivay v Magistrate oe Kitbda 

[4 Bom* A. C* 153 


44. 7- — B>uty of Magistrate to main- 

tain possession even when contrary to for- 
mer order of another Magistrate.— Where a 
Magistrate found that an order of liis predecessor 
made two yeais pieviously with regard to possession 
of ceitam land had not been complied with, he en- 
forced the ordei and changed the possession m accord- 
ance with that order Meld that the Magistrate 
ought to have maintained the possession which he 
found, even if it was inconsistent with Ins predoces- 
soi s 01 der, and that he ought not to have taken any 
steps iti the matter, unless some one actually in pos- 
session, and guaranteed possession by that order, came 
to complain to him that his possession was threatened, 
or that he had just been forcibly turned out, and 
asked m pursuance of that order to be maintained m 
possession Queen v. Peotab Chandra Barooah. 

[21 W. B., Cr* 2 


45 . Nature of order. — Illegal dis- 

possession,—. A Magistrate has no authority to re- 
store to possession a person who has been illegally dis- 
possessed He must declare the party in actual pos- 
session entitled to retain possession until ousted by 
due course of law, and forbid all disturbance of such 
possession in the meantime. Ramjeebun Doobky v 
Luchmonee Dabea . . W. R., 1864, Cr., 5 

Doorjun Singh v. Shibba # 3 N. W., 17 j 
Queen v, Imambandeb , 7 W. R* Cr* 20 
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POSbESSION — continued. 

46. Procedure. — Criminal Proce- 

dure Code , 1872 , 5 530. — Death of one of the parties 
before termination of proceedings, — On tlie death of 
one of the peisons concerned in a matter under sec- 
tion 530, Code of Cnmmal Procedure, just befoie those 
proceedings teimmated m favour of that person and 
anotliei, though it would be more regulai for the 
Magistrate to postpone the proceedings and make his 
lepresentative a party in his place, the pioceedmgs 
are not necessarily bad, since the death has piejudiced 
no one In the matter or Annondomoyee Debee 
v. Luchmun Pershad Gogo . 2C.L, R., 264 

47. - Dispossession. — Criminal Pro- 

cedure Code , 1872 , s. 530 — Illegal dispossession . — 
Ouster without authority of Civil Court. — Ouster by 
one person of another lawfully m possession of property 
confers no rights on the former which can be recog- 
nised m proceedings taken under section 530 of the 
Code of Criminal Procedure. The Court should refer 
back to a time previous to the quarrel when such 
possession was peacefully enjoyed by one or othei of 
the disputants. In the matter or the petition 
or Mohesh Chunder Khan 

[I. L. E., 4 Calc., 417 

48. Onus probandi. — Criminal 

Procedure Code, 1872, s 530 , Djfect of order under. 
—The effect of an order under section 530 of the 
Criminal Procedure Code, Act X of 1872, is to declare 
the person m whose favour it is made to he m posses- 
sion at the time of the proceedings had under the 
section, and to cast the burden of proof upon his 
adversary m an ejectment suit, but such an ordei 
can decide nothing as to how that possession was ob- 
tained or as to antecedent possession. Boolee Singh 
v. Murobuns Nat am Singh, 7 W M , 212, comment- 
ed upon* Nobo Coomae Dass v. Gobind Chunder 
Roy 9 C. L. R., 805 

49* Keeping person in posses- 

sion to reap crop. — Criminal Procedure Code, 
1872, s 530. — A Magistrate cannot, under section 
530, Code of Criminal Procedure, older that a person 
be kept in possession until he has reaped the crop 
Btandmg on the ground, and then that he shall give 
way to another When there have been long-pending 
disputes m the Courts, he should deteimme who was 
m peaceable possession when they commenced In 
the matter or Bunwabi Lal Misser v Radha 
Pershad Sing , . . . 1C.L. R., 186 

50, — Nature of required posses- 

sion. — Criminal Procedure Code, 1872, s. 530 — 
Possession at time of dispute. — The possession regard- 
ing which parties are required to give proof in a case 
under section 530, Act X of 1872, relating to a dis- 
pute for land in respect of which a breach of the 
peace is apprehended, is possession at the time the 
proceedings are instituted by the Magistrate, and not 
possession at the tune the Magistrate comes to his 
decision In the matter or the petition or Pir- 
thibam Chowdhey . , 20 W, R„ Cr* ? 51 


POSSESSION, ORDER OE CRIMINAL 
COURT AS TO — continued 

5. DECISION OF MAGISTRATE AS TO 
POSSESSION — continued. 


Nature of required possession— continued. 

51. — — Actual posses- 

sion , — Criminal Procedure Code (Act X of 1882), 
s 145.— Under section 145 of the Criminal Pioee. 
dure Code the Magistiate has to find which of the 
parties is m possession of the subject-matter of the 
dispute at the time when he is inquiring into the 
matter, which m the contemplation of the law is 
identical with the time of the institution of the pro- 
ceedings, and not at any time previous thereto, and 
he has no concern as to how the party then m actual 
possession obtained possession, but has only to pass 
an order retaining him in his possession Ambler 
v . Pushong . . I. L. R., 11 Calc., 865 

Chunder Coomar Poddar v. Chunder Kanta 
Ghose . . . I. L. R., 12 Calc., 521 


52. Criminal Proce- 

dure Code, 1872, s 530 — Parties m possession * 
through ryots — The Criminal Couit has jurisdiction, 
under Act X of 1872, section 530, to determine ques- 
tions of contested possession between parties who are 
not m immediate possession of the subject-matter of 
depute, hut claim rent from tenants who actually 
occupy it Nobin Chunder Koondoo v. Jogbn- 
dronath Bhuttacbarjee * 25 W. R„ Cr., 18 

53. — — Criminal Proce- 

dure Code {Act X of 1872), s 530 — Intermediate 
holders. — Constructive possession — In a case of dis- 
puted possession between two rival zemindars, con- 
structive possession through mtei mediate holders 
(ticcadars), to whom the ryots pay rents, is not such 
possession as is contemplated by section 530 of the 
Code of Criminal Procedure. Empress v. Thacoob 
Dyad Sing . . • I. L. R., 3 Calc., 320 

54. —* Criminal Proce- 

dure Code, 1872, s. 530.— Possession by ryots — In a 
case of dispute regarding land of a consideiable area 
in which both parties contended that they held pos- 
session of the area through the means of ryots, it 
was held that the Magistrate, instead of making an 
order under section 530 of the Criminal Proce- 
dure Code that the land should remain m the pos- 
session of one of the parties until the decision of a 
competent Civil Court, should have proceeded to con- 
sider the question which party was in possession of 
the constituent portions of the land, piece by piece, 
m the hands of his ryots. Mudhoosudun Shaha v. 
Be joy Gobind Chowdhey . 21 W. R., Cr., 55 

55. — — Criminal Proce- 

dure Code , 1872, s 530. — Disputes between owners of 
land . — Constructive possession,— Section 530 of the 
Code of Criminal Procedure contemplates disputes 
between owners as well as occupiers, Per Jackson, 
D — Where a zemmdar has let his lands m farm, he, 
his farmers, and the occupying ryots, ate all m their 
degree concerned m any dispute as to possession 
which may arise, and they ought to he maintained in 
possession of the interests which they severally enjoy, 



( 4497 ) 


DIGEST OF CASES. 


( 4498 ) 


POSSESSION, ORDER OE CRIMINAL 

COURT AS TO — continued. 

5. DECISION OF MAGISTRATE AS TO 
POSSESSION — continued, 

NFature of required possession— continued 

Sutherland v. Crowdy, 18 W. R > 11, cited Em- 
press v. Thaooor Dyal Sing, T L R ,3 Cate , 820 , 
commented upon as having gone too fax. Harak 
Narain Singh v, Luchmi Bux Roy 

[5 C. L. ft., 287 

56. Occupation of 

trespasser — Possession —The actual possession in- 
tended by Chapter XXII of the Code of Criminal 
Procedure, 1861, does not include the occupancy of a 
mere trespasser. Anonymous . 6 Mad., Ap., 13 

57, — Preach of the 

peace, — Actual possession, — Recognisance to keep 
peace , — The possession of a master by his seivant, — 
of a landloid by hiB immediate tenant, the peison 
who pays rent to him, — of the person who has the 
property m the land by the usufructuary, — come with- 

* m the meaning of the words actual possession” in 
section 318 of the Code of Criminal Procedure, 1861. 
Their meaning is not limited to bodily possession. 
But a person is not in “ actual possession 39 where 
the rents are paid by the actual occupier, not to lnm? 
but to an intermediate holder. IN the matter oe 
THE PETITION OE SUTHERLAND .9B.L. R., 229 

S. C. Sutherland v. Crowdy. 

[is w. r. a, 11 

58. Claim to posses- 

sion by one acting as servant of owners — Parties , — 
Where there is a dispute likely to lead to a broach of 
the peace concerning land, and pioceedmgs aie re- 
corded and had under section 530 of the Criminal 
Procedure Code, 1872; no order should he made against 
one who is acting as the servant of another person 
who claims to have possession of the land, unless 
that othei person is made a party to the proceedings. 
In the matter oe Jitbahan v. Bansrup Dhobi 

[6 C. Ii. ft,; 193 

59, * Symbolical pos- 

session, — Held (Kemp, J,, dissenting) that although 
symbolical possession is not entitled to weight as 
against a party proved to be in possession, yet, m the 
absence of evidence, it is in itself deserving to he 
taken into consideration. Munglo v Durga Na- 
rain Nag , . . .25 W. ft., Cr„ 74 

80. zjuj. Criminal Pro- 

cedure Code , 1872, s, 580. — Symbolical possession 
under decree of Court — A certain mouzah having 
been sold in execution of a decree obtained upon a 
mortgage, the purchaser claimed a right under the 
sale to a hUfc appurtenant to the mouzah, and was put 
By the Nazir of the Civil Court into symbolical pos- 
session b£ the hat as well as of the mouzah. The 
judgment-debtor refused to give up actual possession 
of the hat, maintaining that it was debuttor pro- 
perty of which he was the shebait. A breach of the 
peace being imminent in consequence of the rival 
claims, proceedings were taken Under section 530 of 
the Criminal Procedure Code,* and the Magistrate, 


POSSESSION, OftBEft OP ORIMOTAIi 

COURT AS TO— continued. 

5. DECISION OF MAGISTRATE AS TO 
POSSESSION — continued. 

Nature of required possession— continued, 

finding that the judgment-debtor wa8 m actual pos- 
session of the hat, made an order maintaining him 
in such possession until ousted by a Civil Court. Held 
(settgig aside that order) that the Magistrate had no 
powei, undei section 530 of the Ciimmal Procedure 
Code, to direct the judgment-debtor to he retained m 
possession until ousted by a Civil Court, but was 
bound to see that the possession, as given by the 
Nazir, was maintained, leaving it to the debtor to 
substantiate his claim as shebait in a Civil Court, 
The Couit accordingly directed that the purchaser he 
restored to possession, and that the Magistrate do 
see that he is kept m possession until ousted by due 
course of law. In the matter oe Chutraeut 
Singh „ . . . . 5 C.L.E., 200 

01. Criminal Pro- 

cedure Code , 1872, s. 530.— Actual possession.— Pos- 
session of wife or agent . — In an inquiry under section 
530 of the Code of Criminal Procedure, the only thing 
to he determined is the fact of actual possession. In 
a dispute between the wife of a lunatic and the 
manager of his estate with regaid to the possession 
of certain propeity, tho Magistrate attached the pro- 
perty under section 531 of the Code of Cnramal Pro- 
cedure, on the ground that he was unable to satisfy 
himself as to who was m possession. It had been pi oved 
before him that the wife was in actual possession, but 
there was a doubt as to whether she was not in pos- 
session meiely as the agent of her husband. Held 
that section 53b has only to do with actual possession, 
and that the Magistrate should have decided that the 
wife was in possession. In the matter oe Jugoo- 
deshary Chowdhrain . . 3C.Ii. ft., 94 

62. — Criminal Pro- 

cedure Code, 1872, s. 530 — Real right to possession , 
— The possession in regard to which tho Magistrate's 
jurisdiction under section 530 of the Code of Crimi- 
nal Procedure should be exercised must ho of a real 
and tangible character. When a party claims under a 
document or agieement, the right of doing certain 
things over a large extent of temtory, the perform- 
ance of acts under such alleged right m one portion of 
the ground over Which the right extends, although it 
may be good and sufficient for the purpose of keeping 
alive that right so as to be an answer to the plea of 
limitation raised m a civil suit, is not of itself a suffi- 
cient possession on which the Magistrate's order 
under section 530 may he based for the purpose of 
forbidding m a distant locality acts not neces- 
sarily in conflict with such possession, though at 
variarlce with tho right. Be joy Nath Chatters ek 
v. Bengal Coal Company . 23 W* ft,, Cr„ 45 

63 . Criminal Pro- 

cedure Code, 1872 , s.530 — Manager m joint posses- 
sion . — Question for Civil Court , — A mooktear holding 
and managing a burial ground for several joint pro- 
prietors cannot make himself out to be m possession 
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for one more than ior another. Kassim Hassim 
Sqorty 4), Abrahim Sole man 

[25 W. R., Cr., 24 

64. Criminal Pro- 

cedure Code (Act XXV of 186 1), $. 318 — Act X of 
1872, s 530 — Certificate of 'administration — Act 
XXVII of 1860 — A and i? had a dispute about pos- 
session of a certain muth A was declaied by the 
Magistrate, undei section 318 of the Criminal Pro- 
cedure Code, to be m possession. Subsequently, B, 
got a ceitificate under Act XXVII of 1860, and 
applied to the Magistiate for possession, which was 
given to him Held that the Magistrate's older 
giving possession to B. was irregular, and must be 
set aside. Dhunraj Giei Goswami v. Seipati 
Giei Goswami . . 2B.L. R., A. Cr., 27 

S< C. Queen v. Sreeputt Giei Gossain 

[11 W, R., Cr., 24 

See Anueagee Koowar «. Ramruchya Dass 

[25 W , R., Cr., 16 

65. Decision based on evidence 

Of title, — "Right to possession. — No sufficient evi- 
dence of possession was produced before the Magis- 
trate, but evidence as to the title of the person 
m whoso favour the Magistrate found was given, and 
the Magistrate based his decision upon the latter 
evidence, and determined the case with reference to 
the merits of the claims of the parties to the right of 
possession. Held that, although the Magistrate would 
have been justified in looking to the evidence of title 
in corroboration of the evidence of possession, he was 
wiong in basing his decision on the evidence of title, 
and his order was set aside In the matter op the 
petition op Kali Kristo Thakur v. Golam Ali 
ChowdRry 

[I. L. R., 7 Calc., 46 : 8 C. L. R„ 245 

6. NATURE AND EFFECT OF DECISION. 

66. — binding as to possession.— 

Criminal Procedure Code , 1872 , 5. 530 — A Magis- 
trate's finding under section 530 of the Criminal Pro- 
cedure Code, 1872, is conclusive as to the question of 
actual possession. A Mamlatdai's finding on such a 
point is not conclusive. Lillu u Annaji Paeash- 
ram . . . . I. X*. K., 5 Bom., 387 

67. Fouzdari Court, Jurisdic- 

tion of. — Possession — Question of title — The juris- 
diction of the Fouz&ari Court was confined to cases 
of possession, and it was beyond its piovmce to m- 
quue into and asceitam titles to lauded pioperty. 
Mohlsuur Singh v Government op India 

[3 W . R., P. C., 45 - 7 Moore’s I. A., 283 

68 Effect of order as to posses- 

sion, — Rtqht and title of paity under order — The 
effect oi the oidei of the Cnmmal Court giving pos- 


FOSSESSION, ORDER OF CRIMINAL 

COURT AS TO -continued, 

6. NATURE AND EFFECT OF DECISION 
— continued . 

Effect of order as to possession— conti- 
nued, 

session of real estate is merely to prevent the occu- 
pation being disturbed by violence, and confers no 
light or title on the party put m possession. Ka- 
dir Buesh Khan v. Fusseeh-oon-nissa 

[5 Moore’s I. A., 413 

69. Prevention of 

breach of peace, — Adjudication of title, — Criminal 
Procedure Code, , 1861 , Ck, XXII , 55. 318-321 —The 
object of Chapter XXII of the Criminal Precedure 
Code, 1861 (sections 318-321) is to prevent breaches 
of tlie peace likely to he occasioned, and not the ad- 
judication of title In tee matter op the peti- 
tion op Ram Dutt Misr . 1 Ag^ra, Cr., 29 

Government v. Gholam Mahomed 

[1 Agra, Cr„ 33 

70. Question of title? 

— In a simple question of possession, all that a Cri- 
minal Court can dispose of is the necessary right, not 
the proprietary title. Kashee Nath Kooee v. Deb 
Keisto Ramanooj Doss . 16 W. K., 240 

Grijamonee v, Ishur Chundee 

[W. R., 1864, Cr*, 2 

In ee Sabhee Sing • . 6 W. R„ Cr., 50 

Government v, Gholam Mahomed 

[1 Agra, Cr,, 33 

Pouesec Narain Roy u. Watson 

[17 W. R., Cr., 3 

Government u. Seeeputtee Roy 

[17 W. R., Cr., 59 

Reg. v, Omrito Nauth Jha 

[1 Ind. Jur., N. S., 399 : 6 *W. R , Cr., 61 

Bapuji Jagjivay v . Magistrate op Kheda 

[4 Bom., A. C., 153 

Doorjtun Singh v. Shibba . 3N.W.,171 

Queen v. Imam Bandee . 7 W. R., Cr., 20 ' 

71 , _ — Thu d parties . — 

Disobedience of order — Wheie an order under sec- 
tion 318 of the Ciimmal Procedure Code, 1861, was 
made between A. on the one side and B and the three 
tenants of B. on the other, declaring that A. was in 
possession of the property m dispute, — Held that this 
order was only binding on the actual parties to the 
case before the Magistrate, and that subsequent ten- 
ants of B. could not he criminally punished for dis- 
obeying the order m question In the mattjr op 
Gopal Buena war . 3B. L. R., A. Cr., 13 

72, Nature of Magistrate’s or- 

der. — Cnmmal Procedure Code , 1861, s . 318 — 
Execution of decree by Civil Court —A Magistrate 
is not competent to interfere, under section 318 of the 
Code of Criminal Procedure, with the execution of a 
decree of the Civil Court When a Civil Court de- 
cree has been passed regarding the whole or any 
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Nature of Magistrate’s order— continued. 
portion of disputed land, it is the Magistrate’s duty to 
maintain that decree, and he cannot again institute, 
under section 318, proceedings regarding the land 
covered by it. Rai Mohttn Roy v Wise 

[16 W. R., Cr. s 24 

73. Decree of Civil 

Court for possession . — A Magistrate ought not to 
Interfere, under section 318, Code of Criminal Proce- 
dure, 1861, with the execution of a decree of the Civil 
Court If called on to interfere at all, because he is 
apprehensive of a hi each of the peace, he should, under 
section 319, maintain in possession the person who 
has been actually put m possession by a decree of the 
Civil Court Shama Soondery Debia v. Jardine, 
Skinner, & Co. . . . 6 W. R. } Cr., 10 

74. Resistance to 

• execution of decree . — A Criminal Court ought not to 

mterfeie m cases wheie a purchaser under a decree is 
resisted m getting actual possession of the property 
which he has bought, the procedure to be adopted m 
such cases being that piovided m Chapter XIX of the 
Civil Procedure Code, 1861. Prayag Singh v 
Fuzool Hossein , . . 6 CL.B., 206 

75 . Criminal Proce- 

dure Code , 1872, s 580 . — The ob 3 ect of Act X of 
1872, section 530, is to prevent a breach of the peaco 
by retaining m possession the party already there, 
until such time as the Civil Court can pronounce on 
the two conflicting claims. When a Civil Court de- 
cree is once passed, the right as between the litigants 
is decided, and there is no more place for a summary 
order which proceeds, not upon title, hut on mere 
possession. Ranjbegttnge Coal Association v Hem 
Hall .... 24W.R., Cr.,17 

76. Cnmmal Proce- 

dure Code , 1872, s. 530 — Duty of Magistrate as to 
enforcing decree of Cm l Court . — Where a decree has 
been passed by a Civil Court determining tbe rights 
of the parties to a suit to disputed land, it is a 
Magistrate’s duty to uphold that decree, and he can- 
not, as between such parties, proceed under section 
530 of the Code of Cnmmal Procedure to decide 
afresh upon the question of possession Mai Mo - i 
hun Moy v. Wise, 16 W. M. Cr.,24, and Maneegunge 
Coal Association v. Rem Lall, 21 W. M Cr , 17, 
followed In the mattee of Bhola Nath Ghosk 
v. Mothoor Mundle . . . 7 C. L. R., 516 

77. Power of Magistrate. — 

Delivery of possession m execution of decree of Civil 
Court .-- The act of a process peon, delivering over 
possession of the disputed laud to the purchaser as 
part of a tenure sold m execution, does not take away 
the power of a Magistrate to inquire into the ques- 
tion of possession between the parties under section 
530, Criminal Procedure Code, 1872. Nobin Chen- 
lee Koonhooi;. Jogendronath Bhuttacharjbe 
[25 W. R„ Cr., 18 


POSSESSION, ORDER OP CRIMINAL 

COURT AS TO— continued. 

6. NATURE AND EFFECT OF DECISION 

— continued . 

Power of Magistrate— continued. 

78. Civil Court, De- 

' cree of — Criminal Procedure Code, 1872, s 530 . — A 

Magistrate acting under section 530 cannot interpret 
the meaning of a decree of a Civil Court. He can 
deteitnine only the fact of actual possession. In the 
matter of Leela Nttnd Singh . I C. L. R., 273 

79. Suit in Civil Court for pos- 

session. — Proof of title. — Criminal Procedure Code, 
1861 , s 318 . — Section 318 of the Code of Criminal 
Procedure does not mean that any party who can 
show in the Civil Court a possession prior to the 
Magistrate’s award shall be entitled to have the award 
set aside and to be put m possession, but only that 
the party out of possession must prove title. Shib 
Persad Roy v. Rughoonath Singh 

[W. R., 1864, 295 

80. Tenant dispos- 

sessed by order of Magistrate under s. 318, Criminal 
Procedure Code, 1S61 — Obligation to sue for rever- 
sal of order —A tenant dispossessed by order of a 
Magistrate under section 318 of the Code of Crimi- 
nal Procedure is not hound to sue for the reversal of 
that order m order to recover possession. Luokhee 
Debea Chowdhrain v. Gooroo Doss Sein 

[W. R., 1864, Act X, 54 

81. — Award of posses- 

sion under s. 318, Criminal Procedure Code, 1861 . — 
Dffect of, on subsequent suit for possession —An 
award under section 318 of the Criminal Procedure 
Code, 1861, is no bar to a possessory action under 
Act XIV of 1859, section 15. In the matter of 
Chytijn Chunder Roy. Chytun Chttnder Roy 
v. Brojo Kant Roy . . . 20W, R„ 12 

82. - Order under Act 

IV of 2840 as to possession, Omission to set aside * 
— Held that the plaintiff having failed to set aside 
an award as to possession made by the Criminal 
Court under Act IV of 1840 within the limitation 
period, his claim m opposition to that award was not 
maintainable. Gofal Nath v. Abdool Ghanee 

[1 Agra, 120 

83. — Suit for declara- 

tion of title. — A plaintiff in a civil suit brought for 
confirmatian of his possession by a declaration of his 
title to certain land, obtained, pending his suit, an 
order from the Magistrate under section 318 of the 
Criminal Procedure Code, 1861, that he should be 
maintained in possession until ousted by duo course of 
law The suit was dismissed, the plaintiff failing to 
prove his title; and the defendants then applied to 
the High Court under section 404 of the Criminal 
Procedure Code, to set aside the Magistrate’s order, 
and put them in possession. Held that their proper 
course was by a suit in the Civil Court for possession, 
and the application under the Criminal Procedure 
Code was rejected. JtTGGESH Prakash Ganghth 
V. Nilkamal Mookbrjee . 3 R. L, R t , A, G„ 57 



( 4503 ) 


DIGEST OF CASES. 


( 4504 ) 


POSSESSION, ORDEH OP CRIMINAL 

COURT AS TO ’—continued. 

6. NATURE AND EFFECT OF DECISION 
— continued 

Suit in Civil Court for possession— conti- 
nued 

S. C. IN EE JOGESH PeOKASH GANGOIEE 

[II W. R., Cr., 43 

84. - — — Obstructing road . 

— Suit for exclusive possession — The Magistrate 
had, on the complaint of the defendant, passed an 
order,, under section 320 of the Criminal Procedure 
Code, 1861, forbidding the plaintiff to retain possession 
of a piece of land to the exclusion of the public until 
he had obtained the decision of a competent Court 
adjudging him to be entitled to Such exclusive pos- 
session The plaintiff accordingly brought his suit 
in the Munsif' s Court to recover possession of the 
land. The Munsif gave him a deciee for exclusive 
possession of the land. On appeal, the Judge held 
that the Munsif had no jurisdiction to try the ques- 
tion whether the public had a right of way over the 
land. The Judge's decision was reversed on special 
appeal, and the case remanded to the Judge to try 
the issue whether the plaintiff was entitled to the 
exclusive use of the land Mahes Chandra Moo- 
kkrjee v. Ramutam Palit . 5 B, L. B„ Ap., 68 

S. C» Mohesh Chunder Mookerjee v . Hamoot- 
tum Palit . . *.14 W. R., 163 


7. ATTACHMENT OP PROPERTY. 

85. . — Preliminaries to order for 

attachment. — Criminal Procedure Code , 1872 , s 
$ 31 ' — Xt is only when, after recoidmg a proceeding 
under section 530, Code of Criminal Procedure, and 
taking evidence, a Magistrate decides that neither 
party is m possession, or is unable to satisfy himself 
as to which party is in possession, that he can, under 
section 531, attach land in dispute. He is not com- 
petent summarily to order attachment without such 
preliminary proceedings. In the matter or Ham 
SOONDAREE DABEE . » . 1 C. L. R., 80 

80, Criminal Pro- 

cedure Code , 1872 , s. 58.— Proceedings before at - 
tachmeat. — The doubt upon which a Magistrate can 
act under section 531, Code of Criminal Procedure 
must arise from his inability to decide on evidence 
offered by the contending parties as to their posse s- 
^ sion, and not on a doubt entertained without such 
inquiry. In the matter oe Leelanund Singh 

[1C. L. R., 273 

87 , Power to attach land,— 

Criminal Procedure Code, 1861, s. 318.' — Zemmdari 
m possession by ryots. — The power of attaching land 
regarding which there is a dispute, conferred on a 
Magistrate by section 318 of the Code of Criminal 
Piocedure, extends to disputes as to possession of 
land of which rival zemindars are in possession by 
their ryots. In the matter of Masseyk 

[15 W. R., Cr., 1 


POSSESSION, ORDER OP CRIMINAL 

COURT AS TO — continued . 

7. ATTACHMENT OF PROPERTY— cowtoed* 

88 . Ground for order of attach- 

ment. — Criminal Procedure Code, 1872, s 551.— 
Sufficiency of evidence to justify proceedings under 
section 531 of the Criminal Procedure Code, Act X of 
1872, considered. ' Deo Saeun Singh ©* Tulsi 
Kant • . . . * 12 C. L. R„ 221 

89. Criminal Proce- 

dure Code, 1872,8 531 — Ijmah property — Where an 
Assistant Magistrate, acting under Act X of 1872, 
section 531, found one of the pioprietors of an ijmali 
talook in actual possession of a 12-anua share which 
was all that he claimed, and it was in evidence that 
the rents had till the commencement of the dispute 
been collected in distinct and separate shares, he was 
held to have committed an error m law in attaching 
the whole estate as involved in the dispute. The words 
“institution of proceedings" in section 531 mean 
the commencement of the action which results m the 
application to the Magistrate's Court; and the pos- 
session to be determined is possessiQn at the time tb* 
dispute arose, — i.e , at the time the police reported 
that a breach of the peace was likely to take place. 
Rakhal Dass Singh «. Sheo Pershad Singh 

[24 W. R., Cr., 73 

90* Second attachment. Power 

to issue. — Criminal Procedure Code, 1872, s 531 . — 
Attachment of land tn dispute and release — Be- 
attachment — Where a Magistrate, being in doubt as 
to which of two persons was rightful owner of some 
disputed property, attached it in order to prevent a 
breach of the peace, and released it on their coming 
to an agreement, but subsequently re-attached it on 
the appearance of a third claimant, fiom whose 
attempt to obtain possession a breach of the peace 
was apprehended. Held that the Magistiate was 
only competent to order a fresh attachment after 
taking the preliminary steps under section 530, if, on 
completion of the inquiry, he found himself in the 
position described m section 531 ; and that, if there 
was any new dispute, he ought to have proceeded de 
novo i but that the best course to pursue would be to 
exert bis powers under Chapter XXXVII. Queen v 
Kaly Kishore Roy . . 25 W. R., Cr., 68 

91* Dispute between rival 

ryots, — Attachment of estate . — Criminal Procedure 
Code , 1861, s. 319 . — Where there was a dispute as to 
the actual possession of land, not between two co- 
proprietors, but between rival ryots, — Meld that, in- 
stead of attaching the whole estate under section 319 
of the Code of Criminal Procedure, 1861, the Magis- 
trate ought to have settled the dispute as between 
the ryots. Ramdyal v. Chinta Moonee 

[W. B., 1864, Or., 28 

92* Dispute as to boundaries.— 

Contiguous estates. — When the dispute is as to a com- 
mon boundary between two contiguous estates, the 
Magistrate, instead of attaching the boundary land, 
should find for one party or the^other, with reference 
to the point of possession. Harvey v. Brice 

[4W.R.,Cr.,20 
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POSSESSION, ORDER OP CRIMINAL 
COURT AS TO— continued. 

7. ATTACHMENT OF PROPERTY — continued. 
Dispute as to boundaries— continued. 

Amrithnath Jha o. Ahmed Reza 

[6¥.E, Or., 61 

§ 3 . Power to 'deal with land 

Under attachment, — Power to lease. — Criminal 
Procedure Code, 1861, s 819 — A Magistrate may 
lease land attached under section 319 of the Criminal 
Proceduie Code, 1861, In the matter oe Greesh 
Chunder Doss , . .17 W. R., Cr., 38 

94. Withdrawal of order for 

attachment. — Criminal Procedure Code, 1872, 
s 531 — A Deputy Magistrate, after notice issued 
under the Code of Criminal Procedure, section 
530, to two parties, finding himself unable to de- 
termine who wa$ m possession, attached the pro- 
perty m dispute. Upon this, a third party repre- 
sented that he, as landlord, had taken possession 
of the land on the death of the person to whom it 
Ifad been leased. But the Deputy Magistrate refused 
to remove the attachment, holding that the landlord’s 
possession was without colour of law. Held that 
the duty of the Deputy Magistrate, under the cir- 
cumstances, was to withdraw his order. In the 
MATTER OF TH? PETITION OE JOY KlSSEN MOOKER- 
JEB. flN THE MATTER OE THE PETITION OE PEARY 

Mohijn Mookgrjee . . 24 W, R., Cr., 40 

8. DISPUTES AS TO RIGHT OF WAY, 
WATER, &o« 

95. * Jurisdiction of Magistrate. 

• — Criminal Procedure Code , 1861, s. 320 and s. 62 — 
Section 320 of the Criminal Procedure Code gives 
special jurisdiction to Magistrates with full powers ; 
and m the cases provided for by it, the general power 
given to any Magistrate by section 62 is barred. 
Anonymous . . . .3 Mad., Ap., 23 

98. Criminal Pro - 

dure Code , 1872, s 532. — In order to found the jur- 
isdiction of a Magistrate to take action under section 
682 of the Criminal Procedure Code, it is necessary 
that a dispute exist between two persons concerning 
the right to the use of any land or water, or any right 
of way; the jurisdiction is intended for the pur- 
pose of preserving the public peace. Rosie: Lal 
Nundi v Karlik Shaut . 22 W. R„ Cr„ 48 

97. Procedure.— Dispute as to 

right of water. —In deciding a dispute as to a right 
of watei, the Magistrate must follow strictly the 
course pointed out by Chapter XXII of the Code of 
Criminal Pi ocedure, 1861. Queen v Ramnath 

[7 W. R., Cr., 45 
Queen v, Madhoo Churn . 13 W. R., Cr., 51 

98. — — * Right of way, Dispute as to. 

—Criminal Procedure Code , 1861, s. 320 — Obliga- 
tion of Magistrate in case of right of way — A 
Magistrate is bound under section 320 of the Code of 
Criminal Procedure to investigate a case in which the 


POSSESSION, ORDER OE CRIMINAL 

COURT AS TO —continued. 

8. DISPUTES AS TO RIGHT OF WAY, 
WATER, &o. — continued. 

Right of way, Dispute as to— continued, 

complainant alleged that his right of way had been 
interfered with, and ought not to refer the complain- 
ant to the Civil Court In the matter or the 
PETITION OP BhOIEO MUNDUL 

• [14 W. R., Cr., 28 

99. ■ - Obstructing a 

road , — Where A complained meiely to the Magis- 
trate that “ a certain road had been obstructed by R. 
and others,” — Held that the Magistrate was not 
hound to inquire into the matter under section 320 of 
Act XXV of 1861. Queen v Rassul Nushy 

[2 B. L. R., Ap., 9 

S. C. In re Russool Nushyo . 11 W. R., Cr„ 3 

100. Criminal Pro- 

cedure Code, 1861 , s 320 — In a case of dispute con- 
cerning a right of way, the Magistrate, instead of 
deciding against the complainant, on the ground that 
he has another way of appioach to his house, ought 
to inquire whether or not the disputed road has been 
m the use and occupation of the complainant, and for 
how. long , and if he holds him to be m possession, to 
retain him m it, leaving the owner of the land to de- 
termine the question of right to the easement in the 
Civil Court. Section 320 of the Code of Criminal Pro- 
cedure does not require that thcie should he an ap- 
prehended breach of the peace before the authorities 
can interfere to decide a right of way Queen v . 
Toyluckonath Sircar * . 2 W. R., Cr., 64 

101. Question of right of user. — 

Criminal \ Procedure Code, 1861, s. 320 . — The juris- 
diction given by section 320 of the Code of Criminal 
Procedure to decide for a time the right to enjoy- 
ment of property should not he exercised except on 
clear aud satisfactory proof. Where the only evi- 
dence is that of user, it should be such as to show 
satisfactorily acts of enjoyment exercised as a matter 
of right and pei nutted unmtenuptedly for some con- 
siderable length of time. Anonymous 

[4 Mad., Ap., 24 

102. Dispute as to use of land. 

— Order to Jill up ditch . — Criminal Procedure Code , 
1861 , s. 320 — A Deputy Magistrate has no jui isdic* 
tion under section 320 of the Code of Cnrainal Pro- 
cedure to order a ditch which was once a pathway, 
hut afterwards filled up, to be opened out, and a wail 
to be pulled doiVn, which had been built upon it 
before anjf complaint was made about filling up the 
ditch Even if he had jurisdiction, no such order 
should he passed without legal proof that the ditch 
and pathway had been opened to the use of the pub- 
lic and of the prosecutor. Sreemunto Dauoui v 
Ramchand Aduck . . 5 W. R., Or., 67 

103. — Dispute as to use of road. 

— Criminal Procedure Code , 1872, s , 532 . — Declara- 
tory order . — Gates having been placed at one end of 
a private road by a person claiming to bo its solo 
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POSSESSION, OEDEE OP CEIMINAL 

COURT AS TO — continued 

8. DISPUTES AS TO RIGHT OP WAY, 
WATER, &c — continued . 

Dispute as to use of road— continued, 

proprietor, with the intention of preventing the use 
of such private road by the public between the hours 
of sunset and suniise, and the Deputy Commissioner 
of Darjeeling, acting for the public, having obtained 
fiom the Magistrate an ordei under section 532 of 
the Criminal Procedure Code <e that possession of the 
private load be not taken by the person claiming to 
be proprietor to the exclusion of the public . . * 

until he shall have obtained the decision of a compe- 
tent Civil Court adjudging him to be entitled to 
exclusive possession,” — Reid that there being no 
evidence of any one having exercised or claimed to 
exeieise the light of passing over the road between 
sunset and sunrise, there was no dispute under sec- 
tion 532 of the Criminal Procedure Code ; and that 
the order of the Magistrate was made without autho- 
rity, and must be set aside. Section 532 does not 
enable a Magistrate to make a purely declaratory 
order. It only enables him to prevent arbitrary 
interruptions by any person of rights actually enjoy- 
ed, which have been exercised by the public or a 
person or class of persons. In’ the matter of the 
Maharaja of Burdwan v. Chairman of the 
Darjeeling Municipality 

[I. Ii. R., 5 Calc., 194 :4C.L. R., 324 

104* — : 1 — - Eight of way, 

Obstruction to . — Criminal Procedure Code, 1872 , 
$, 532 — Where a complaint was made to a Magis- 
trate that an obstruction had been lalsed and existed 
on land reseived by Government and dedicated as 
a public road, — j Reid that an ex paite order, pui- 
portmg to he made under section 532 of the Code 
of Criminal Procedure, dnecting the party m pos- 
session not to retain possession of the land until he 
should obtain the decision of a competent Civil Court 
adjudging lnm to he entitled to exclusive possession, 
with a further direction to remove the obstruction, 
was had m law. In re Lindsay 

[I, L. R., 4 Mad., 121 

105. Criminal Proce- 

dure Code , 1872, s. 532 — Public street — Funerals . 
— A dispute having arisen between the Mahome- 
dan and Hindu inhabitants of a town as to the right 
of the latter to carry coipses along a certain public 
street to the burning-ground, the Magistrate passed 
an order, purporting to he under section 532 of the 
Code of Criminal Proceduie, 1872, directing that 
the Hindus should carry corpses by the neaiest route 
to the burning-ground and not by the street, to the 
use of which for such purposes the Muhammadans 
objected, — PCeld that the order of the Magistrate 
was illegal. In rE Narayana 

[I. I.. R., 7 Mad., 49 

100, Dispute as to right to use 

water. — Criminal Procedure Code , 1872 , s 532 — 
Eight to use of water —A Deputy Magistrate was held 
to have been authorised by Act X of 1872, section 
532, m inquning into the matter of a dispute between 
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POSSESSION, 6RDER OP CRIMINAL 

COURT AS TO — continued . 

8. DISPUTES AS TO RIGHT OF WAY, 
WATER, &c — continued . 

Dispute as to right to use water— conti- 
nued 

two parties concerning the use of the water of a 
certain pyne, and, when he found that the water was 
open under certain restrictions to the use of one of the 
parties, he was justified m lestraimng the other from 
a course of action which had the effect of keeping 
that water exclusively m his own possession, piovided 
the light of use had been exercised within three 
months if capable of being exercised throughout the' 
year % or during the last season, if it existed at par- 
ticular seasons Chowdhree Zuhoorul Huq v. 
Ktteum Chand Singh . 24 W. R., Cr., 15 

107. Right to restrain exercise 

Of easement. — Burden of proof —Criminal Proce- 
dure Code , 1882 s. 147 — The right to restrain an- 
other from exercising ordinary piopnetary rights over 
his own land is of the nature of an easement differ- 
ent from the ordinary rights of owners of land ; the 
burden of proof would, therefore, lie upon the party 
alleging such rights. Habi Mohun Thakue n, 
Kissen Sundari * I. Ii. R., 11 Calc., 52 

9. LOCAL INQUIRY^ 

10B. Nature and object of in- 

quiry. — Criminal Procedure Code, 1872 , ss . 530 , 
533 — In a proceeding under section 530 of the Code 
of Cnmmal Piocedure, the Magistrate must decide 
the fact of possession on evidence taken by himself, 
and not according to the result of a local inquiry 
made under section 533, unless the parties have con- 
sented to he bound thereby. Per Peinsef, J. — The 
local inquiry lef erred to m section 533 should he 
restricted solely to some question relating to the 
features of the pioperty about which the dispute has 
arisen, and should not he directed to any matter 
which can he proved before the Magistrate by oral 
evidence. In the matter of Baikunt Kumar 

[3 C. L. R„ 134 

X09. Person to make local in- 

quiry. — Criminal Procedure Code , 1872, s 533 — 
The duty of making an inquiry under section 533 of 
the Criminal Piocedure Code should be deputed to a 
Magistrate, not a canungoe. In the matter of 
Uma Churn Santra Beni Madhub Roy 

[7 a L. R„ 352 

HO. Effect of inquiry as evi- 

dence. — Eight to rebut evidence. — Criminal Proce- 
dure Code , 1872, s 533 —When a local inquiry under 
section 533 of the Criminal Procedure Code is insti- 
tuted, it becomes part of the proceedings in the case, 
and the party affected by it is entitled to be acquaint- 
ed with the results of it, and to have an opportunity 
of rebutting the deputed Magistrate's report if he 
thinks necessary so to do. Dhunoo v Brown 

21 W. R.j Cr., 25 

111. Discretion of Magistrate as 

to local inquiry.— Criminal Proceduie Code, 1872, 
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POSSESSION, ORDER OP CRIMINAL 

COURT AS TO— continued. 

9. LOCAL INQUIRY — continued . 

Discretion of Magistrate as to local in- 
quiry— continued. 

s. 533 — Security to keep peace . — The holding of 
an inquiry, undei Chapter XL of*the Code of Criminal 
Procedure, is a matter entirely within the discretion of 
the Magistrate of the district or of a division of a dis- 
trict, and the High Court has no authority to require 
him to proceed under that chapter. The taking of 
security for keeping the peace is also a matter within 
the discretion of the Magistrate, provided that he has 
materials upon which to proceed. In the matter of 
THE PETITION OF KALI PROSUNNO RoY 

[23 W. R„ Cr., 58 

10. DISPOSSESSION BY CRIMINAL FORCE. 

1X2. Order as to person dispos- 

sessed from immoveable property by cri- 
minal force. — Criminal Procedure Code , 1872 , s. 
534 . — An order under section 534, Criminal Procedure 
fJode, must be founded on a finding that the person in 
whose favour it was made was dispossessed of specific 
immoveable property by the use of criminal force, 
which formed a material ingredient in the matter of 
a criminal conviction, and it must in terms restore 
such person to the property from which he had been 
dispossessed. ' Luohmi Dass v. Pallat Lall 

[23 W. R„ Cr„ 54 

POST-NUPTIAL CONTRACT. 

See Contract Act, s 25. 

[15 B. L, R., Ap., 6 

POST OPPICE ACT, 1854. 

s. 49 .— Liability of Government for 

lose in conveyance .— Under section 49 of the Post 
Office Act, 1854, the Indian Government, like the Post 
Master General, is not responsible for loss or damage 
occurring to anything entiusted to the Post Office for 
conveyance. Winter v. Way . 1 Mad., 200 

s. 50. 

See Magistrate, Jurisdiction of— Spe- 
cial Acts— Post Office Act 

[3 Bom., Cr., 8 

Conviction for fraudulently se- 
creting letter . — Subsequent charge of fraudulently 
making away with letter — Where a prisoner was con- 
victed and sentenced, under section 50 of Act XYII of 
1854, upon the charge of f raudulently secreting a post 
letter, and on appeal such conviction and sentence 
were comfirmed , — Held that he could not subsequently 
he convicted under the same section of having fraudu- 
lently made away with the same letter upon the same 
occasion, both acts being connected and substantially 
a part of one criminal transaction. Queen v. Dala- 
si Rau , . ♦ . , 1 Mad., 83 

POST OPPICE ACT, XIV OP I860. 

See Abetment . 7 W* R., Cr., 54 j 

See Carriers . . 3 N. W,, 195 j 


POST OPPICE ACT, XIV OP 1866, 88 . 
47, 48. 

See Magistrate, Jurisdiction of— Spe- 
cial Acts— Post Office Act 

[3 Bom., Cr., 8 
5 Bom,, Cr., 36 

Opening newspaper and replac- 
ing it in envelope — Offence — Pei Kemp, J (Glover, 
J . doubting) that the opening of a newspaper by a 
person employed m the Post Office, and replacing it 
in its envelope does not constitute an offence under 
section 48, Act XIV of 1866, as it could not be said 
that the accused stole, fraudulently appropriated, wil- 
fully secreted, destroyed or thiew away any letter or 
other article sent by post Per Kemp and Glover, 
There must be a fiaudulent intention in the 
act of the accused before he can he convicted under 
section 48. Queen v. Panna Lall Mookerjeb 

[19 W. R., Cr., 4 

POSTPONE PETITION. 

See Civil Procedure Code, 1882, ss. 257, 
258 (1859, s. 206). 

[I. L. R., 1 Mad., 387 

POTTA, CONSTRUCTION OF— 

See Cases under Lease— Construction. 
See Cases under Enhancement of Rent 
— Liability to Enhancement— Con- 
struction of Documents as to Lia- 
bility to Enhancement, 

POTTA, TENDER OF— 

See Cases under Kabuliat— Requisite 
Preliminaries to Suit. 

See Madras Rent Recovery Act, VIII 
of 1865, s. 4 , I. L. R„ 1 Mad., 146 
[I, L. R„ 3 Mad., 127 
See Cases under Madras Rent Reco- 
very Act, VIII of 1865, s. 7. 

See Madras Rent Recovery Act, VIII 
of 1865, s. 9 . I. L. R., 1 Mad,, 45 

POUNDAGE, RIGHT^TO- 

See Sheriff . 4 Bom., O. C., 139 

[6 Bom., O. C., 22 
I. L. R„ 2 Calc., 385 

POWER OP APPOINTMENT, 

See Will- Construction. 

[I. L. R., 4 Calc., 514 

POWER OP ATTORNEY. 

See Stamp Act, 1879, soh. I, art, 50, 

[I. L. R., 9 Mad., 35S, 

1. Construction of power.—* 

J Power to sell or mortgage ship.— In construing 
powers of attorney, the special purpose for which the 
power is given is first to be regarded, and the most 
general words following the declaration of that special 
purpose will be construed to be merely all such 
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powers as are needed for its effectuation. Where 
the owner of a ship by power of attorney constituted 
the master his agent, and authorised him to raise or 
borrow upon the ship’s papers such sums of money 
as he should deem necessary for the repair of the 
ship, “ and to act m the premises as fully and effec- 
tually to all intents and purposes as I might or could 
do if personally piesent.” In a suit for the amount 
of a mortgage-bond upon the ship executed % the 
master, — Meld that the master had no authority to 
sell or mortgage the ship. Judah v. Addi Raja 
Queen Bibi 2 Mad., 177 

2, - — Power to refer to 

arbitration . — T. having frequent occasion to prose- 
cute and defend suits m different Courts, and being 
unable to give his personal attention to them, exe- 
cuted a power of attorney m S.’s favour, whereby he 
authorised S. to watch the cases on his behalf, to 
appoint any pleader or mooktear, to receive, after 
giving a receipt for the same, any money deposited 
for, and due to, him from the Courts, to act on his 
behalf m cases of dakhil-khauj, and obtain the entry 
of his name after getting the names of other per- 
sons expunged, to purchase villages with the money 
due under decrees, to file on his behalf receipts, ac- 
quittances, raji-namahs, and other documents, and 
to get back deeds and decrees and give receipts and 
acquittances, Meld that the terms of the power of 
attorney did not authorise to refer questions to 
arbitration. Thakooe Pebshad v. Kalka Pek- 
shad 0W, W. 5 210 

3, - - ■ ■ Power to sue given 

to an agent , Extent of. — Vakil , Reasonable remu- 
neration to, under such power . — A mere power to sue 
does not authoiise an agent to do more than employ a 
vakil on the terms of paying him a reasonable remu- 
neration. Keshav Bapuji v. Nabayan Shambav 

[I. L. R., 10 Bom., 18 

4, — Authority to enter 

into special agreement with vakil — Agreement to 
remunerate according to proportion recovered, — The 
defendant, on behalf of her minor son, gave to S. M. 
a power of attorney by which she authorised S. M., 
“for her and m her name and on her behalf to 
appear in or sue or defend , . . any suit, 
appeal, or special appeal, . . . and to act m all 

such proceedings m any way in which she might, if 
present, be permitted or called on to act ” Meld that 
the above power did not authorise S M. to enter into 
a special agreement with a vakil, undei which the 
vakil (m an appeal which he was employed to conduct 
for the defendant on behalf of her minor son) was to 
receive for his services a minimum reward of R4,Q00, 
and, m cases of success, a reward proportional to the 
amount awarded by the Appellate Court. Rav 
Saheb Y. 1ST. Mandhk v. Kamaxjabai Saheb 
Nimb'adkab . . „ . 10 Bom,, 20 

5, — Power to execute 

bond — Under a power of attorney executed by twenty 
proprietors of a joint estate, empowering their general 
manager to raise loans for the purposes of the estate 
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of power — continued. 

upon bonds, and to sign their names or his name on 
their behalf, and to pledge the whole or any part of 
the estate by such bonds, the attorney executed a 
bond on behalf of three of the proprietors. Meld 
that under the power of attorney the manager was 
not authorised to execute a bond on behalf of any one 
or more of the proprietors making him oi them re- 
sponsible for the whole money borrowed to the exclu- 
sion of the rest. Meld , further, that in a suit upon a 
bond so executed, the plaintiffs were not entitled to 
rely upon the general power which the manager 
might have, as the manager’s authority must he con- 
sidered as strictly confined to the terms of the power 
of attorney. Budh Singh Dudhueia v. Denendba 
Nath Sancul . ' . , . 11 C. X*. R., 323 

6, - ■ ■ — Mookteamamah 

Execution of bond to secure barred debt. — Contract 
Act,s 25 — A mookteamamah empowering the mook- 
tear to execute bonds m lieu of former debts does not 
authorise the mooktear to execute a bond to secure a 
debt already barred by limitation. Where, however^ 
a suit is brought upon a bond executed to secure a 
former debt, it must be shown by the person alleging 
it that such debt was barred. Hubbal Sukud v . 
Ram Goti Dey Roy . . 11 C. Ii, R., 581 

7, Mookteamamah ,< — 

Authority of agent . — Power to make gift . — A mook- 
tearnamah merely gave the mooktear power to grant 
ticca ijara leases and, when advisable, to sell, mort- 
gage, and make gift of the whole or portion of the 
property of the principal. Meld that the mooktear 
had no power to create a permanent tenure. The 
power of making a gift given by the mookteamamah 
authorised the mooktear formally to execute a deed 
of gift only when the disposing power had been 
exercised by the principal. Tyebunnessa v. Kani^ 
Fatima . . . . , 13 C. L. R„ 24.7 

8, Power to “sell, en~ 

dorse, and assign ” negotiable securities . — The payee 
of promissory notes of the East India Company, by a 
power-of -attorney, authonsed his agents at Calcutta 
to “ sell, endorse, and assign ” the notes. These notes 
were transferable by endorsement payable to bearer. 
The agents, in their character of private hankers, 
borrowed money of the Bank of Bengal, offering, 
as security, these promissory notes The Bank 
made the advance, and the agents endorsed the 
notes, such endorsement purporting to he as at- 
torney for their principal, and deposited them with 
the Bank, by way of collateral security for their 
personal liability, at the same time authorising the 
Bank, m default of payment, to sell the notes m re- 
imbursement of the advances. The agents after- 
wards became insolvent, and default having been 
made m payment, the Bank sold the notes and realis- 
ed the amount of their loan. Meld that the endorse- 
ment of the notes by the agents of the payee to the 
Bank was within the scope of the authority given to 
them by the power of attorney, and that the payee 
could not recover in detinue against the Bank. 
The rule laid down in the case of (Mil v Cubitt, 3 
B. <$* C. } 466 , and Down v. Mailing, 4 B.Sp C., 330, 
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that the negligence of a party taking a negotiable 
instrument fixes him with the defective title of the 
party passing it, observed upon, and those cases de- 
clared to be no longer law. Bank or Bengal v . 
Macleod . . . .5 Moore’s I. A., 1 

Bank or Bengal v. Fagan , 5*Moore’s I, A,, 27 

9. Power to sell or 

mortgage . — Under a power-of -attorney containing a 
clause empowering A. to sell or mortgage the donor’s 
property for the payment of his debts, A. executed a 
simple money-bond to one of the donor’s creditors, 
for payment of the sum due and interest Reid 
that the act was extra vires , and did not bind the 
donoi. Poobna Chundeb Sen v. Pbosunno 

COOMAB DASS 

[I. L. R., 7 Calc., 25S : 8 C. L. R., 443 

10. Principal and 

agent. — “ Purchase, sell s endorse , and transfer ” — 
Meaning of “ Power to sell” — AT. Sf Co. having a 

^jomt and several power-of -attorney from the plaintiff, 
authorising them <*to pui chase, sell, endorse, and 
transfer for the plaintiff, and in the plaintiff’s name 
and on the plaintiff’s behalf,” all shaies standing m 
his name in the books uf any public company or 
society, entered into a contract embodied m bought 
and sold notes, agreeing to sell by older and on 
account of R. Sf Co., to the defendant, twenty-five 
Muir Mill Cotton shares, and agreeing to buy, by 
order and for account of R. Sf Co., from the defend- 
ant, twenty-five Muir Mill Cotton shares in three 
months’ time at an advanced rate ; the bought and 
sold notes bearing the same date and being one 
transaction. The transfer deeds were signed by a 
partner in the firm of R. § Co. as attorney for the 
plaintiff, and R. Sf Co, received the purchase-money 
of the shares. Previous to the time fixed for the 
sale of twenty-five Muir -Mill Cotton shares by the 
defendant to R Sf Co., the latter became insolvent. 
The plaintiff then brought a suit to lecover the 
shares from the defendant. Reid by Garth, C J , 
that the tiansaction between R $ Co. and the defend- 
ant was not justified by the power-of-attorney, the 
contract not having been euteied into “for and on 
behalf and m the name qf the plaintiff” within the 
meaning of the power, and that the transaction was 
either an actual loan, or a transaction in the nature 
of a loan, for the purpose of laismg money Per 
Wilson, J that the defendant .took no title to the 
Shares for two reasons, viz : (i) because a power to 
sell is only a power to sell in the ordinary couise of 
business, — ie., for a money price, (u) because it 
was the duty of the defendant, seeing that the shares 
were sold to him under a pqwer, to see that he paid 
the price to the plamtiff or his attorney Jumna 
D oss v. Eokeoed . . . 1. 1*. R„ 9 Calc., 1 

XX. Meaning of the 

word <( negotiate” with reference to Government se- l 
curities. — W. gave to A. and B. a power-of-attorney ! 
authorising them jointly and severally to “ negotiate, 
make sale, dispose of, assign and transfei,” amongst ! 
other things, certain Government securities standing j 
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in his name. B pledged the securities for an ad- 
vance of R 19,000, and at the same time execu- 
ted a promissory note for the amount of the loan, 
the piomissory note being signed “R , as attorney for 
W” In a suit by W to recover the Government 
securities, — Reid , in the Court below, that the power- 
of-attorney was sutficiently wide to cover the trans- 
action ; that the tiansaction was a fraud on the part 
of B ,*hut that the transferee (the defendant) had no 
notice of the fraud, and theiefore the plaintiff was 
not entitled to succeed. Reid , on appeal, per W #ite, 
J — (i) That the woids of the power were to be read 
disjunctively, and the powers conveyed by the woids 
weie to he treated as joint and several ; (n) that even 
supposing the word “ negotiate ” to he applicable to 
transactions with Government securities (which was 
doubtful), and that such Government secunties stood 
m the same position as ordinary commercial notes, 
the word “ negotiate ” did not authorise B. to do more 
than put the Government secunties in the market, 
or to put them m circulation m the ordmary way ip. 
which such a transaction takes place in the, market, 
and if necessary to endorse them m the name of W , ; 
(in) that tho loan, which was the principal transac- 
tion, being irrecoverable from W , because unathoris* 
ed, the defendant could not letam tho Government 
securities, which were deposited as security for the 
loan, he not having taken the precaution to ascertain 
whether B had authonty to enter into the transac- 
tion. Per Garth, C J — That although, on the 
authority of The Bank of Bengal v. Pagan, 5 Moore’s 
I. A , 97, a power to negotiate Govci mnont securities 
would authonse the negotiation of Government secu- 
rities by way of pledge, yet W was entitled to a decree, 
on the giound that A and B had no power, under 
the power-of-attorney, to hoirow money m the name 
of W.; and that, therefore, the defendant was not 
entitled to retain the security given for the advance 
(viz, the Government promissory note). Watson 
v . Jonmenjoy Coondoo . I. L. R„ 8 Calc., 034 

On appeal to the Privy Council , — Reid that, with 
regard to the general objects of the power, B had 
under it no authority to pledge, and that the lender 
of the money acquired no title to the note as against 

W. Tho power-of-attorney was not m the same form 
as that m the Bank of Bengal v. Macleod , 5 Moore’? 

X. A., 1 , and Bank of Bengal v. Pagan , 5 Moore’? 
X. A , 27, not containing, in express woids, power to 
indorse. Had it done so, the question would have 
been whether there was anything to pi event it from 
being a power, m the discretion of the donee of it, to 
indorse the note, and convert it into one payable to 
bearer, whenever he thought fit to do so, for any 
purpose It was not laid down in the judgment m 
those cases that the words used in a power-of-at- 
torney, to express its objects, are always to be con- 
strued disjunctively, though they may bo so construed ; 
and there, is no reason why a mle of construction, in- 
tended to aid m arriving at the meaning of the 
parties, should not he applied m construing a power- 
of-attorney as much as any other document. Jon- 
menjoy Coondoo v . Watson 

[J, R„ 10 Calc,, 901 
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12. — Principal and 

agent — Panic manager acting as private agent , — 
Transaction for benefit of bank — A . being m un- 
controlled management of the National Bank in 
Calcutta and purporting to act under a power-of-at- 
torney intended to be given to him m Ins private 
capacity but addressed to him as “ acting manager of 
the National Bank” by B., a constituent of the Bank, 
without drawing any cheque on B. y s account and 
simply by means of transferring in the books of the 
Bank R1 5,000 from B/s deposit account with the 
Bank to the account of one C who was mdebted to 
the National Bank, purpoited to make an advance of 
R15,000 from B to O, whereas, m fact, the leal 
transaction amounted only to transferring the liabi- 
lity of C, to that extent from the Bank to B Held 
that, so fai as this tiansaction was concerned. A, could 
not divost himself of his character of Bank manager, 
and that acting as the agent of both parties he acted 
to the prejudice of B. and to the advantage of the 
Bank, and that there was m fact a breach of his 
duty to B to which the Bank was a party. Held , 
also, that A , was not able under the power-of-attorney 
to bind B by consenting to any dealings by the Bank 
,or C. with goods m the Bank’s godowns which would 
prejudice B. Beer r. National Bank on India 
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in criminal cases. 

See JoiNDEE of Chabges. 

[I. Ii. R., 3 Calc., 540 

1. CIVIL CASES. 

1 , Adjournment.— Failure to 

procure sufficient evidence. — Costs. — A plaintiff failed 
m an ex parte suit to bring forward sufficient evi- 
dence to entitle him to a decree, and asked for an 
adjournment in order to obtain further evidence ; the 
Court granted an adjournment on the terms that the 
plaintiff should bear the whole costs of the hearing. 
Shanks v . Savage . I. L. R,, 7 Calc,, 177 

2. Affidavits. — Entitling affidavits . 

—In showing cause against a mle nisi for a manda- 
mus m proceedings under the Calcutta Municipal Act 
to obtain compensation from the Justices, the affi- 


PR ACTIC33 — continued. 

1. CIVIL CASES— continued. 

Affidavits— continued. 

davits should be simply entitled u In the High 
Court.” The affidavits, though wrongly entitled, 
were admitted. Justices of the Peace foe Cal- 
cutta v. Obiental Gas Company 

[8 B, Ii. R., 438 : 17 W. R„ 364 

3. ^ — - Affidavit on appli- 

cation to take documents out of Court.-— An affidavit 
in support of an application for taking documents 
out of the custody of the Court for the purposes of 
another suit should state m what way they are mate- 1 
rial to that suit. Mollwo, Maech, & Co., v. Peb- 
tab Chundeb Singh 

[1 Ind. Jur., H. S., 283 

3, — Affidavit on show- 

ing cause against motion or petition . — An affidavit 
intended to be used to oppose or show cause against 
a motion or petition, is filed in time, if filed, on or 
before the sitting of the Court, on the day that cause 
is in fact shown, although not filed before the sitting 
of the Court on the day for which notice was given. 
In be Hubeuck Chund Golioha 

[I. L. R., 5 Calc., 605 :6 0.I, R., 382 

5. Affidavits on mo- 

tion — Affidavits filed after adjournment for con- 
venience of counsel. — The Court refused, without the 
consent of the othei side, to allow an affidavit in 
support of a motion to be read, which had been filed 
after an adjournment granted for convenience of 
counsel. Couejon v. Coubjon 

[9 B, Ii. R., Ap., 10 

Nbebunjun Mookeejee v. Oopendeo Naeain 
Deb ... 10 B. HR., 57 

6. Act XVIII of 

1863 — Verification of affidavit . — When an indivi- 
dual, who is unable to read and write, presents him- 
self to affirm solemnly or make oath to the truth of 
an affidavit, it will be sufficient, m order to meet 
the requirements of section 9, Act XVIII of 1863, 
in obtaining his venfication, to allow lnm to affix 
his “ mark ” m lien of his “ signature, ” and, in af- 
firming or swearing him, to vaiy the usual words by 
saying “mark instead of signatuie,” in lieu of 
“ signature.” Anonymous . 9 W. R., 357 

7. Use of affidavits 

in motions . — Rule to show cause. — The practice is in 
motions to stay execution, and others, to put in a 
verified petition or affidavit, the cost of' which is 
allowed m taxation ; but where a rule to show cause 
had been obtained on the. facts set out in the plaint, 
White, J declined to refuse the hearing of the 
rule simply because no verified petition or affidavit 
had been filed. Keisto Mohiney DossEE v , Kally 
Peosonno Ghose 

[L L. R„ 6 Calc., 485 5 8 0. Xu R«, 43 

8. Eon-production of 

affidavit.— Withdrawal of suit . — The plaintiff's 
attorney being under the misapprehension that one 
of the plaintiffs, who was a material witness, was in 
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Bombay, wlien m fact he was m England, and an 
application to consent to a commission had been 
made to the defendant's attorney, and refused on the 
eve of the hearing, an application was made to the 
Judge in Chambeis on the morning of the day fixed 
for the hearing, and supported by an affidavit, for the 
issuing of a commission and for an adjournment of 
the suit, and the Judge declining to make an order m 
Chambers, the application was renewed m Court, w r hen 
the Judge refused to take notice of what occurred 
befoie himself m Chambers, and made note that the 
application for a Commission was made upon no affi- 
davit , and as the affidavit (presented m Chambers) 
having been sent to the office of the plaintiff's attor- 
neys for a copy to be made and served upon the de- 
fendant, was not then m Court, the application for a 
Commission and to adjourn the hearing was refused, 
and plaintiff's counsel not being instructed to proceed 
with the hearing, and leave to withdraw the suit 
having been also refused, the suit was dismissed. 
Held that the Judge was wrong m refusing to post- 
pone the case for the pioduction of the affidavit m 
Court, and that there was no legal ground whatever 
f oi the refusal to withdraw the suit, which was accord- 
in gly restored to its place in the list, and remanded 
m older to be tued. Dadabhai Naoeoji & Co. v 
SoEABjx Cowasji . . 3 Bom., O. C., 55 

Application for de- 
cree on terms of agi eement to compromise suit — Civil 
Procedure Code, 1882 , s. 375.— After the hearing of 
the suit had begun, the plaintiffs and defendants came 
to an agreement by which they settled all the matters 
in dispute between them m the suit. The agi eement 
was in wilting, and dealt m one clause with the dis- 
pute, the subject-matter of the suit, and m a second 
clause, with another dispute of long standing between 
the pax ties, with which the suit had nothing to do 
The plaintiffs subsequently objecting to consent to a 
deciee being taken in terms of the first clause of the 
agreement, the defendants took out a rule nisi , call- 
ing on the plaintiffs to show cause why the agreement 
should not be recorded m Court, and why the Court 
should not pass a decree m accoi dance therewith, 
under the provisions of section 375 of the Civil Pro- 
cedure Code (Act XIV of 1882). The rule was argued 
on affidavits on either side, the plaintiffs objecting 
that, m any case, the matter could not be decided on 
affidavits, but evidence must be gone into Meld that 
in the circumstances of the case, no definite procedure 
having been enjoined by the Code, the matter might 
properly be decided on affidavits Ruttonsey Lalji 
V. Pooeibai * . .1 B.JR., 7 Bom., 304 


10. Appeal, — Appeal against a co - 

plaintiff — Consent of parties — By consent of parties 
the High Court allowed an appeal by one plaintiff 
against anothei plaintiff, and adjudicated upon their 
rights. Bhag-iethibai v. Baya 
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appellant who was respondent in a lower Court of 
Appeal is not precluded, by reason of bis non-appear- 
ance m such Court, from prefemng an appeal to the 
High Court. Ealieishobe Roy v Dhununjoy 

Boy . . . . X. B. R., 3 Calc., 228 

12. — - ■ 1 - Right of respond- 

ent, who has filed cross-objections , to appeal, where 
appellant withdraws his appeal . — Mo leave to appeal 
should he granted to a respondent who has filed cross- 
objections, unless the Court is thoroughly satisfied 
upon affidavit that he was leady to appeal, and would 
have appealed withm the proper time if the other 
side had not done so. Goue Haei Sanyal v Pbem 
Eath Sanyal 

[I. B. R., 9 Calc., 738 : 12 C. B. R., 395 

13. Decision showing 

grounds of judgment appealed from . — The copy of 
a decision to which reference is made by the lower 
Appellate Court for the grounds on which an appeal ^ 
is disposed of is not necessary at the time of filing a 
special appeal. Anonymous 

[1 Ind, Jur., O. S., 50 

14. — Pleaders . — Certi- 

fying grounds of appeal — Pleaders should see that 
the grounds of appeal they certify to are full and 
need no addition Ram Keisto Deb v Raj Chun- 
bebSubmah . . . 11 W. R., 240 

15. Certificate of 

grounds of appeal — Vakil a party to suit — Where a 
party appealing to the High Court is himself a 
vakil of the Court, he is not at libeity to certify his 
own grounds of appeal. Thakoob Doss Mookerjee 
v. Ameeb Mundtte . . .14 W. R., 168 

16. Certifying that 

ground of appeal taken was omitted from his notice 
by Judge — Affidavit. — In order to satisfy the High 
Court that a point which the Judge omitted to notice 
was actually taken m the oral pleadings, a paity may 
put m Either an affidavit of some person who heard 
the point laised, or a copy of the petition to the 
Judge drawing attention to the omission, with his 
order thereon Yusooe Ali Chowdby v Fyzoon- 
xssa Khatoon Chowdey . . 15 W, R., 296 

17 4 _ — Grounds of ap- 

peal argued not m memorandum of appeal . — Al- 
though, as a rule, the Court will not peimit grounds 
of appeal to be taken m argument which have not 
been taken in the memorandum of appeal, yet wlieie 
a decree comes before it, which is upon its very face 
illegal, the Couit is hound to take up the point itself 
and rectify the mistake Poran Sooeh Chuhdeb 
v Paebutty Dossee 

[I. B. R., 3 Calc., 612 : 1 C. B. R., 404 

18. Application after refusal.— 

Making application to another Judge, after refusal 
by one Judge to make it — It is uregular, when aji 
application has been made to one Judge of the High 

7 F 
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1. CIVIL CASES— continued. 

Application after refusal — continued. 

Court and refused, that the same application should 
be made to another Judge without stating the facts 
of the former refusal V ythe list ga Mudelly v. 
Citndasawmy Mudelly * . 8 Mad., 21 

19 . Cause list. — Transfer of case 

from undefended to defended board. — Costs . — A case 
entered on the undefended board can only be trans- 
ferred to the defended board on payment of the 
costs of the adjournment, if any, thereby occasioned 
Bindoomadhub Mitteb v. Woomes Chundee 
Paul ...... 2 Hyde, 86 

Bhoybub Chundeb Doss v Chundi Chubn 
Mitteb . . . Bourke, O. C., 238 

20. Setting down 

case in general cause list. — Entering abearance . — 
The Court has power to order a case to be set down 
at once in the general cause list, if the defendant 
enters appearance by bis attorney before the tune for 
appearance fixed m the summons has expmed When 
a defendant so appears the Registiai ought so to set 
down the case as a matter of course, or at least ask 
the Judge m Chamheis whether he should do so oi 
not. Cumming v. Geeen . 4B.L. R., Ap., 75 

21. Certificate of sale. — Unregis- 

tered certificate of sale — Fresh certificate of sale — 
On 10th July 1883 the applicant bought at a 
Court-sale a portion of a house for R385, and on 
confirmation of the sale on the 10th October 1883 
obtained the sale ceitificate, which, however, he did 
not register. On attempting to obtain possession, 
the applicant was obstiucted. He applied for re- 
moval of the obstruction to the Suboidmate Judge, 
and submitted with his application the unregistered 
certificate. The Subordinate Judge rejected the ap- 
plication, on the ground that the certificate was not 
registered. The applicant then applied for a fresh 
certificate, which was refused. On application to the 
High Court, — Held that a fresh certificate dated 
the day on which it might be gi anted, reciting the 
fact of the sale and the date thereof, should be given 
to the applicant, the original certificate being re- 
turned In the matter or the application or 
Lakshman . . ♦ I. Xi, R,, 9 Bom., 472 

22. — Grant of fresh 

certificate of sale to auction-purchaser while one al- 
ready granted is m existence — Insufficient stamp . — 
A Couit having once granted a ceitificate of sale to 
an auction-pui chaser is under no obligation to give 
him anothei, m Older that he may escape the penalty 
which he has incurred by reason of the certificate 
being insufficiently stamped. Nandeam Motiram 
v> Kaoha Bhatl . . X. Xi. R., 9 Bom., 526 

23. Commissioner for taking 

accounts. — Certificate of Poiver to grant — Mode 
of taking accounts —The general nature of a certifi- 
cate or report— whether general or separate — by the 
Commissioner for taking accounts, is that it should, 
in the case of a general ceitificate, comprise the re- 
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Commissioner for taking accounts — con- 
tinued 

suit of all the proceedings under the decree or order 
of leference, or, m the case of a separate certificate 
or report, that it should comprise the result of some 
or one of such proceedings, and the Court is not 
bound t o consider a certificate granted by the Com- 
missioner unless he has certified what may be 10 - 
garded as tbe result either of the whole enquiry 
referred to him or of some bianch or part of it. The 
power of the Commissioner to grant certificates, and 
of the Court to deal with motions made with refer- 
ence thereto, considered Qu&re , — Whether, where a 
suit has been referred to the Commissioner for the 
purpose of having accounts taken, such; accoounts m 
the absence of any direction m tbe decree or oidei of 
reference that stated or settled accounts are not to be 
disturbed, should not be taken w itbout regard to any 
previous accounts stated or settled between the par- 
ties. Rustomji Buejqbji v. Kessowji Naik 

[I. B. R., 3 Bom., 161 

24. Repoi t of Com- 

missioner — Motion to discharge or vaiy. — Afifida- 
uts , Filing of — Memorandum of objection 1 }.-— In 
moving to discharge or vary the report of the Commis- 
sionei for taking accounts, the right practice is to 
move on a memorandum of objections filed in the Pfo- 
thonotary’s office, and upon the evidence taken by, 
and the proceedings before, the Commissioner, and 
not on affidavits made ioi the purpose of the motion. 
In such a motion affidavits should only ho filed (a) 
when oidered by the Court, if it desire fresh evidence ; 
or (b) by special leave of the Court for the purpose of 
advancing a fact which does not appear on tbe face 
of the proceedings bofoie the Commissioner. Sumae 
Ahmed v. Ismail Haji Habib 

[I. Xi. R., 1 Bom., 158 

25. — — - Notice to vaiy 

final report — Limitation — Rule of Court , eh. 6‘, 
cl 6 (ed 1867) — Meld that, under the rule, which 
requires that a notice to vary the leport of the Com- 
missioner for taking accounts (Rule of Court, Chap- 
ter 6, jrule 6 (ed 1807) is to be made within twenty 
days after tbe filing of tbe report, tbe Court has a 
disci etion to extend the time for making such motion, 
HOEMASJI CtJESETJI ASHBUENER V BoMANJI CUK- 

setji Ashburneb . I. Xi. R., 9 Bom., 250 

26. — * Disobedience of 

order made by Commissioner for taking accounts.— 
Attachment , Issue of, — An attachment will issue to 
compel a party to a suit to obey an order made by 
the Commissioner for taking accounts upon the certi- 
ficate of the Commissioner that such order has boon 
made and disobeyed, without, m the first instance, 
making such order a rule of Court. Dhotundhar- 
das Sakhabam v. Bhait Govind . 10 Bom., 4 

27. Consent decree .— Civil Pro- 

cedure Code , 1877 , s 375,— According to the practice 
of the High Court, a consent decree upon a cornpro- 
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Consent decree — continued . 

raise will not be granted, unless tbe suit be entered 
m the cause list ot the Court. Pell v Valetta 

[5 C, L. R., 464 

28* — 1 ■ Mode of con- 

sent — The piactice of the High Court at Calcutta 
on its original side m the case of decrees by consent, 
is to lequire the defendant m person, or some one 
instructed by him, to appear m Court to consent. 
Saunders v. Romanath Paul 

[1 Ind. Jur„ BT. S., 395 

29. Counsel^ fees.— Costs.— Attor- 

ney and client — Taxation — Refreshers to counsel — 
Rules of Court , 707, 708 — Refreshers are not, as a 
general rule, to be allowed on motion heaidby affida- 
vit, but the Court healing the motion can, in its dis- 
cretion, and if applied to f oi the purpose, give special 
dnections allowing costs as on the hearing of a case 
In the absence of such special directions, refreshers 
should not be allowed. Garden Reach Spinning 
and Manufacturing- Company v. Empress op 
India Cotton Mills Company 

£1. Ii. R., 12 Calc., 551 

30. Courts of Justice.— Object of 

Courts of Justice.- — Shortening litigation — The ob- 
ject of Courts of Justice, undei the Code of Civil 
Procedure, is, if possible, to decide at one and the same 
time all questions which can justly be so decided and 
not to abbist m unnecessary prolonging litigation 
Fid aye Shied ar v Ozeeooddeen . 7 W. R., 87 

31. Damages, Assessment of.— 

High Court , Original Side — Piactice of Original 
Side as to assessing the amount of damages discussed 
Maniram v. Bibi Mashihan 

[4 B. L. R., Ap. s 66 

32. Execution of decree, Appli- 

tion for. — Civil Procedure Code , 1859, s 212 — An 
application for execution of a decree need not be 
accompanied with either the original deciee or a copy 
Gunga Gobind Gooptoo v. Makhun Lall Hattee 

[9 W. R., 362 

Khettur Mohun Chuttopadhya r, Ishur 
Chunder Surma . . 11 W. R., 271 

Modhoo Dossia v. Mobin Chunder Roy 

[16 W. R., 25 

33. * Copy of judg- 

ment. — A Court m executing a decree in a case which 
has been appealed to the Privy Council, should not 
receive a meie copy of the punted judgment of the 
Pi ivy Council as if it were a decree. Joy Narain 
Giree v , Goluok Chunder Mytee 

[20 W . R., 444 

34. Execution of deed.— Motion to 

compel execution ly infant of conveyance of land — 
Motion to compel the execution, by an infant, of a 
conveyance of land, refused on the ground that such 
an oulei on such motion was virtually a decree for 

IV 
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Execution of deed — continued . 

specific peiformance Monomathonauth Day e. 
Aushootosh Day .... Cor., 8 

35 Extraordinary Jurisdiction 

of High Court, ’ Application l jou-— C opies of 
orders of lower courts — All applications to the 
High Couit, in the exercise of its extraordinary civil 
junsdiction, should be accompanied by a copy of the 
orders of the lower Courts made m respect of the 
mattei of such application, and should be presented 
within the time allowed for the piesentation of 
special appeals In the matter oe the petition 
oe Nagappa bin Hulgappa , 5 Born., A. C., 215 

30. Inspection and production 

of documents . — Civil Procedure Code {Act XIV ' 
of 1882), s 136 — 'Non-compliance with order for 
production of documents, — Defence struck out — 
Wheie a defendant neglects to comply with an ordei 
f oi production and inspection, the Court will, although 
m the last resoit, older his defence to be struek out..* 
Assenoolla Joo v . Abdool Aziz 

[I. L. R., 9 Calc., 923 

37. Failure to answer 

within the time limited . — Dismissal of suit . — Civil 
Procedure Code , Act XIV of 1882, Ch. X, ss. 121 , 
126, and 136. — The question as to whether the Courts 
below have exercised a proper discretion m dismiss- 
ing a suit under section 136 of the Civil Procedure 
Code is one into which the High Court will not enter 
on special appeal. When inter rogatories are deliver- 
ed with the leave of the Court under section 121 of 
the Civil Proceduie Code, and the Couit orders such 
interrogatories to be answeied within ten days under 
section 126, theie is vntually an older passed undei 
the provision of Chaptei X of the Code ; and conse- 
quently upon the party mteirogated failing to comply 
with such order the Court has the power to pass an 
order under section 136. Lalla Dabee Pershad v 
Santo Pershad . . I. L. R., 10 Calc., 505 

38. Filing list of 

documents — Suit for land — Title-deeds. — Affidavit. 
— In a suit foi possession of land, the order that the 
party m possession do set foith a list of documents, 
is to be confined to documents other than title-deeds 
Where the title-deeds are requned by the plaintiff 
on special giounds, as, for instance, where it is alleged 
that the defendant is a tiustee for the plaintiff, those 
special giounds on which they are lequired should 
be set forth by affidavit Heeraloil Saha v. Jadub 
Chunder Chenchkey .... Cor., 66 

39. Interrogatories.— Cm2 Proce- 

dure Code, 1877, s 121 . — J8v parte order for interro- 
gatories — Section 121 of the Code of Civil Procedure 
contemplates (1) leave to interrogate and (2) the 
service of the mtenogatoiies through the Court It 
is the duty of the Court under that section to deter- 
mine whether the applicant should be allowed to 
interrogate the other side, but not to determine at 
that stage what questions the party interrogated 

7 
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1. CIVIL CASES — continued. 

Interrogatories — continued , 
should he compelled to answer. Where an ex parte 
order is made in chambers giving leave to interro- 
gate, the party ordered to answer has a right to 
come into Court to have the order set aside if the 
case is one m which interrogatories should not have 
been allowed. When an order for the administra- 
tion of interrogatories is properly made, a party ob- 
jecting to the interrogatories administered may, at 
his peril, omit to answer the interrogatories to which 
he objects ; but the more prudent course is to file his 
affidavit m answer, stating m it his objections to 
answer such questions as he objects to. Where inter- 
rogatories are scandalous, or in any way an abuse of 
the process of the Court, the Court may interfere at 
any stage. The powers given to the Court by sec- 
tion 186 should not be exercised except in extreme 
cases. Sham Kishore Mtjnk:le v. Shoshibhoosun 
Biswas 

[I. It. R„ 5 Calc., 707 : 5 C. L, R., 509 

* 40. — Discover y . — 

Guardian ad litem. — Party for purposes of dis- 
covery — Where a guardian ad litem of a lunatic 
defendant was made a party defendant for purposes of 
discovery, — Held, that the discovery was not intend- 
ed to include the right to administer interrogatories 
to him. Waghji Thackersey v. Khatao Rowji 
[I. L. R., 10 Bom., 167 

41, — Cross-interroga- 

tories. — Where interrogatories have been adminis- 
tered for the examination of a witness by one party, 
and the other party delivers cross-mterrogatories, 
the latter must, if he objects to any of the other 
party’s questions, make his objections on the face of 
his cross-mterrogatories, and such objections shall 
be argued at the hearing. Gobind Chunker Roy 
v. Sib Nath Shaw . • , 5C.L. R., 171 

42. Evidence — A 

party at whose instance interrogatories have been 
administered must put m the answers as part of his 
evidence if he wishes to use them at the healing. 
Gosto Behary Pal v. Johur Lall Pal 

[I L* R. } 4 Calc., 836 : 4 C. I*. R., 164 

43. Reave to sue or defend. — 

Leave to sue — Civil Procedure Code , 1877, s 19 . — 
Immoveable property situate in different districts . — - 
Letters Patent , cl. 12 — Plaint, Admission of . — Under 
section 19 of the Civil Procedure Code, it is not neces- 
sary to obtain the leave of the Court to sue in respect 
of immoveable property situate partly withm and 
partly without the ordinary original civil jurisdiction 
of the High Court. Narain Singh v. Ram Lall 
Mooebbjee . . . I. Ii, R. s 3 Calc., 370 

44, * — ■ Leave to sue . — 

Civil Procedure Code, 1877 , s. 30 — Suit by one 
creditor on behalf of others . — A suit by one or more 
creditors on behalf of other creditors cannot bo enter- 
tained without the leave of the Court being obtained 
lor its institution, Such leave cannot be granted at 
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the hearing Oriental Bane Corporation v , 
Gobink Lall Seal 

[I. L. R., 9 Calc , 604 : 13 C„ L. R„ 142 

45. Suit brought with- 

out leave. — Costs — Where a suit was brought by one 
legatee on behalf of himself and others without leave 
of th£ Court, and the plaintiff was a minor suing by 
his next fuend, the next friend was made to pay tho 
costs of the suit Geebeeballa Dabee v Chtjnker 
Kant Mookerjee . . I. L. R., 11 Calc., 213 

46. — 1 — — — ■ Leave to defend . 

— Promissory note. Summary procedure on*-— Civil 
Procedure Code, 1877, s 533. — Power to extend time 
to defendant to come in and defend.— The High Court 
has power to extend the time withm which a defend- 
ant, m a suit brought under Chapter XXXIX (sum- 
mary procedure on negotiable instruments) oi the 
Civil Piocedure Codq, can come in and obtain leave to 
defend therefore, m a suit in winch it appeared that 
the defendant resided at Peshawar,* the time for 
the defendant to obtain leave froaaj tfo a Court to 
appear and defend was extended to Ifatenty-eight 
days. Groom v. Wilson . I. L. R., 3 Q&lc., 539 

47. — Letters of administration. 

— Withdrawal of letters of administration — Palsc 
representation. — When letteis of administration have 
been gi anted to the Administrator General, and sub- 
sequently withdrawn on a false representation, tho 
Court will grant a rule calling on the executors to 
show cause why the rule should not be extended to 
the Registry of the Court. In the gooks or Seek- 
munto Benaich Rao Imrit 

, [1 Ind. Jur., NT. S., 10 

48. * — — Motions. — Hearing two counsel. 

* — It is not the practice to hear more than one counsel 
or vakil in suppoit of original motions or applica- 
tions against which no cause is shown m the hist 
instance. In the matter oe the petition op 
Baroka Soonkree Dasseb 

[B. L. R., Sup. Vol., 609 : 6 W, R„ Mis., 114 

49. Talcing further 

evidence on hearing of motions . — Oral evidence — Ad- 
journment. — There is nothing m the practice of tho 
Court on the original side to prevent a Judge taking 
further evidence on the hearing of a motion either 
by affidavit, or viva voce, and the Court may adjourn 
the hearing for that purpose BaMasunkari I) as* 
v. Ramnaeayan Mitter . 8B.L. R., Ap., 65 

50. NTotice, Re-issue of ,— Notice 

on respondents — Before a notice on a respondent can 
be re-issued an application must be made to the Court 
detailing the grounds on which it is preferred. Ram 
Loohun Sircar v. Prithee Ram Chowkhey 

[2 W. R. # Mis,, 37 

51. Orders .— Order <( to file toiih the 

record P — The practice of making the order that an 
application “ho hied with the iceord ” condemned as 
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Orders — cont inued 

meaningless Nilmonee Banebjee v Shurbo 
Mungala Debee . . .7 W. R., 193 

Luchmee Narain Sahee v . Koshukee Dutt 

Jha * . • .8 W . Bi; 107 

52. Practice^ of 

Courts of co-ordinate jurisdiction as to considering 
orders binding — A Distnct Judge has no authority, 
when heaung an appeal from a MunsiPs decision, to, 
vaiy oi ignoie the directions made by an Appellate 
Couit of co-ordmate jurisdiction, such as that of the 
Subordinate Judge In such cases he should be 
guided by the practice m the High Court where, when 
one Division Bench sees fit to give certain directions, 
any other Bench before which the case may afterwards 
come on has to keep itself within those directions 
Brojo Soondur Gossamer v. Jugget Chunder 
Dey . . . . 21 W. R., 199 

See Vythelinga Mudbley v. Cendasawmy 
Mudelly . . . .8 Mad., 21 

53 . Paper-books. — Preparation of 

paper-books, — Appeals to Sigh Court . — In appeals to 
the High Court, where the subject-matter is more 
than RIO, 000, the appellant is bound to put the whole 
case (and not merely Ins own particular case) fully 
before the Court m his papei-book so far as the do- 
cuments and depositions are concerned. And if he 
fails to do so without very good reason, he ought not 
to be allowed to lead at the hearing anything which 
is not m the papei-book Kulian Doss v . Gobind 
Kooer 24 W, R., 143 

54. Untranslated ac- 

counts not in paper-books — Special leave — Undei 
the rules of the High Court account hooks which are 
not translated and aie not theiefoie a part of the 
papei-book cannot be ref ei red to m a trial without 
special leave. Madhub Pershad v. Fool Coomare e 
Bibee 19 W. R., 121 

55 . Costs of transla- 

tion of papers not included in list for paper-book — 
The petitioner m a regulai appeal to the High Couit 
should not he called upon to deposit the costs of 
tianslatmg, &c , any papeis of which he has not fur- 
nished a list with a view to tlieir inclusion m the papei- 
book. What papeis a party requires or ought to 
print is a matter which he or his vakil must, m the 
first instance, determine , the Deputy Registiar pre- 
paring his estimate and demanding payment accoi d- 
mg to the icquil ements made on him Lalla Bhoop 
Narain v . Abassee Begum . 23 W, R., 458 

50. Omission to fur- 

nish list of papers — Notice of estimate of cost of 
pi intuiij — If the petitionei m a regular appeal to the 
High Corn t does not furnish the Deputy Registi ar with 
a list of papeis which he desires to have piepaied and 
placed in the papei-book, that officei ought not to serve 
him with an estimate of the cost of punting Bho- 
GOBUTTY KOONWAR V ANURAGEE KOON'WAR 

[23 W. R., 459 
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57. Appeal — Deli- 

very of paper-book — CosU — Rule 49 of Original 
Side — Where the respondent has not deluered paper- 
books, as be is allowed to do by Buie 49 of the rules 
of the High Couit, Ongmal Jurisdiction, on default 
of the appellant to deliver them, and the appellant 
does not appear at the hearing, the appeal will be 
dismissed without costs Herrosoondery Dossee 
v. Callypudo Duty 

[14 B. L. R., Ap., 11 : 23 W. B., 136 

53 . Parties. — J Error %n title of ap- 

peal — Party on record by mistake — Objection to his 
appearance by party who caused error — A suit was 
brought by a minor, who appeared by her next friend, 
and a deciee w T as given in her favour The defend- 
ant appealed, making the next friend alone respond- 
ent, and had the decree of the Com t of first instance 
modified m his favour The next friend appealed to 
the High Court, where the respondent objected to the^ 
next friend being heaid, on the ground that she was 
no party to the suit Held that the Court would not 
entertain the objection at the instance of the party 
through whose fault the error occurred, hut that the 
judgment of the Court below should he set aside, and 
that of the Court of first instance restored. Bhobo- 
TARINI DeBI V. SREE RAM PAUL 

[I. Ii. R., 9 Calc., 629 

59. Adding party as 

co-appellant. — Notice — A party Bhouldnot be added 
as co-appellant without notice to the appellant. Jan- 
EIBAI V AtMARAM BABABAV 

[S Bom., A. C., 241 

60. Payment out of money de- 

posited m Court.— Petition ivithout suit —Pay- 
ment out of Court of moneys on petition without 
suit — Case m which an order was made on a petition 
without suit directing the payment out of certain 
moneys paid into Court undei an ordei entitled, “ In 
the matter of Florence Emily Brownlow, and Lilian 
Kate Biownlow, infants " In the matter op the 
petition of Brownlow . I L. R., 11 Calc., 219 

61. Execution of de- 

cree — Receipt and paying over of money m satis- 
faction of decree — If money is brought into Court 
under process of execution, and the party entitled to 
it or his vakil is present to leceive it, the Court shall 
cause it to be paid over immediately Muttuyblu 
Pillay v Same Pillay . 5 Mad., Ap., 2 

62. — Record, Documents form- 

ing. — Documents not proved — Documents which 
have not been proved, but simply filed m accordance 
with a usage m the mofussil, should not be put up 
with the record It is the duty of a Judge to pass 
over such documents as unproved, but it is also the 
duty of the pleader of the party, against whom they 
are intended to be used, to insist that they should 
not remain on the recoid at all. Kallida Pershad 
Dutt v . Ram Hari Chuckerbutty 

[I. D R., 5 Calc., 317 
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Record, Documents forming— continued, 

83. * Remission of 

case by Pnvy Council for enquiries — Record to be 
forwarded unth deciee — When # the Pi ivy Council 
remits a case with directions that the ZiUah Court 
may arrive at certain results by certain inquiries, the 
objects and reasons of those inquiries, as set forth 
m the judgment of the Pnvy Council, are part of 
the judicial record, and should be forwarded to the 
Zillah Court with the decree of the Privy Council 
Goltjck Chttnder Putt v Mohun Loll Soorttl 

[5 W . R„ 271 

64. Review, — Certifying review 

without good grounds — Junior pleadeis of the High 
Court should be cautious how they certify for a re- 
view, when they find that the case has been m the 
hands of members of the bar, and of pleaders more 
experienced than they, who, they ought to considei , 
have declined to certify to the review Rous se ait 
Pinto 10 W. R., 54 

Toog Ottng v Bkitish India Steam Naviga- 
tion Company , . 24 W. R., 430 

@ 5 . Revival of suit. — Civil 

Procedure Code (Act X of 1877), s 372 — Plaint 
taken as petition to revive. — A suit was instituted 
by the trustee appointed under a will, against the 
executrix, for the purpose of having the trusts of the 
will carried into execution A decree was made, and 
certain directions were given for the purpose of hav- 
ing a scheme settled, by which the trusts were to he 
carried out , but before the scheme was finally settled 
and approved, and while the pioceedmgs weie pend- 
ing, the case was struck out of the board for want of 
prosecution* Subsequently, both the plaintiff and 
defendant died. The heirs of the plaintiff then 
instituted a suit against the Administrator General 
as representing the estate of the defendant foi carry- 
ing the trusts into execution, and prayed that their 
suit might be considered as supplemental to the 
original one. Meld that the original suit, though no 
longer upon the boaid, was capable of revival, and 
that if no person were living whose consent might be 
obtained, or to whom notice might be given, the 
Court might give leave without any such consent or 
notice, and that the proper course to pursue was to 
allow the plaintiffs to amend then* plaint by putting 
it in the foim of a petition under section 372 of the 
Civil Procedure Code, the defendant being at liberty 
to put m any answei which he might have done if 
the proceeding had been by petition in the first 
instance Per Pontieex, J.— The words "pending 
the suit/’ in section 37 2, relate to a suit in which no 
final order lias been made, Gooool Chttnder 
Gossamee v Administrator General oe Bengal 
[I, I». R„ 5 Calc., 728 :5C.L. R., 569 

88, — Rule to show cause.— Rule 

msi to show cause why a person should not be made 
a party defendant — No grounds stated m or iei ved 
with the rule — Rule granted during hearing of 
suit.— Civil Pioceduie Code (Act XIV of 1882), 
s, 32. — During the hearing of a suit for recovery of 


PR ACTICE— continued. 

1. CIVIL CAS ES — continued. 

Rule to show cause— continued. 
immoveable property it appeared from the ^ evidence 
and certain documents put m, that the plaintiff had 
mortgaged his right, title, and interest to a thiid per- 
son, by whom the suit was practically being carried 
on On an application by the defendant for the 
mortgagee to he added as a party defendant, under 
the provisions of section 32 of the Civil Procedure 
Code, the Court directed a rule to issue calling on him 
to show cause why he should not be added as a party 
defendant or give security for costs. The rule was 
not applied for on petition or affidavit, and set out no 
grounds for the application at all. On an objection 
taken by the moitgagee at the heanng of the rule, 
— Held that the grounds should have been stated on 
affidavit or have appeared on the face of the rule, and 
that the mortgagee was entitled to know what he had 
to answer, and consequently, the rule being informal, 
it was discharged with costs Ramnarain Kallia 
v. Monee Bibee. Ramnarain Kallia v. Gopal 
Doss Sing . . . I. L. R., 9 Calc., 735 

67. Security for costs.— Rowe? to 

secure costs of appeal , — Rule nisi against obligor * 
— Sui eties — The proper mode of pioceeding.to put a 
bond to secure the costs of an appeal suit, is 
to move upon affidavits, showing a broach of the 
condition of the bond, foi a rule msi , calling upon 
the obligor and sureties to show cause why the Court 
should not order that the bond he assigned to some 
person named m the rule. Poynor Bibee v. Nujjoq 
Khan . I. D. R., 5 Calc., 437 ; 5 C. D. R., 524 

08 Appeal.— Pover- 
ty — Mere poverty is no ground for lequnmg an 

appellant to give secuiity foi the costs of the appeal. 
Maneokjt v. Goolbai . I. D. R., 3 Rom., 241 

See Se shay yan gar v. Jaintjlavadin 

£I» Xj. R», 3 Mad., 88 

69. Filing copy of 

Judge’s notes — Certificate of payment of security 
for costs . — A ceitified copy of the Judge’s notes not 
having been filed, and there being no certificate from 
the Piothonotary that secuiity had been given for 
costs, the appeal was dismissed for non-compliance 
with the rules of the Court. Bhimji Gridhar v. 
Morgan .... 3 Rom., O. C., 63 

70. — Time for object- 

ing to appeal for non-compliance with rules of Court 
— Appeal dismissed, as the appellants had not given 
security for costs, and as the appeal had not been 
filed within the time required by the rules of the Court 
It is sufficient for the respondent to object at the 
hearing of the appeal m the case of non-compliance 
with the rules of Court, and he need not apply special- 
ly to have the appeal rejected, when the memorandum 
of appeal is preferred. MuhammadbhaX Dharamsi 
o. Bhanji Topan . . 3 Romu, 0. 0., 64 

71 . Setting down case for hear- 

ing. — Civil Procedure Code, 1877 , s . 135. — Trial of 
particular issue.— It should bo aiuleof practice that 
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1. CIVIL CASES — continued 

Setting down case for hearing— cowfowued, 

when an order is made undei section 135 of tlie Civil 
Procedure Code (Act X of 1877) by the Judge m cham- 
bers, the suit should be set down for the trial of the 
particular issue as well as of the cause itself when it 
comes to a hearing before the same Judge. Ahmed - 
BHOY HUBIBHOY V , VULLEEBHOY CASSUMBHOY 

[I. L. R., 6 Borm , 572 

72, Stay of suit. — Suit between 

same parties and for same property before Privy 
Council — Stay of suit — A suit should not be allowed 
to go on while an appeal i elating to the same pio- 
peity and between the same pai ties is pending betoie 
the Pi ivy Council Sheoerosun Misser v Ra- 
JENDER KISHORE SlNG-H . . W, R., 1864, 100 

73 , _ Procedure — 

Staymq suit until costs of a previous suit m a foreign 
Court have been paid*— The Courts m India have no 
power to stay proceedings in a suit instituted theiem 
because the costs of a pievious suit between the same 
paities brought m the High Court of Justice m 
England have not been paid. Bowles v Bowles 

[I. L. R., 8 Bom., 571 

74 , Testamentary matters.— Tes- 

tamentary and probate matters. — Probate Act (V of 
1881) — The practice m India m testamentary matters 
previously to Act V of 1881 was the same as that 
of the Ecclesiastical Court m England, except so far 
as that piactice might be inconsistent with the Civil 
Procedure Code. In the matter of Pitamber 
Giedhar . . . I. Ii. R., 5 Bom., 638 

75 , — Translation of papers.— Ap- 

phcation for translations — Translations of papers, if 
required, should be applied for before the case is 
posted. Ivondayya Gaundan v. Ramasvami 
Gaundan . . . . .1 Mad., 130 

73 , Transfer of case. — Applica- 

tions under s, 4 , Act XXIII of 1861 — Suits on 
bonds , Sfc — In all applications under section 4, Act 
XXIII of 1861, m suits bi ought on a bond or othei 
document the place at which the document was exe- 
cuted must be definetely stated. Anonymous 

[7 Mad., Ap, 34 

77, Transmission of documents. 

— Documents relating to security for costs of appeal 
— Judges should not tiansmit to the High Court docu- 
ments used befoie them to make out the title of 
parties off ei mg immoveable pioperty as security m 
Pi ivy Council cases; but should, m reporting upon 
the sccmitics, state particulars of the documents upon 
winch tlie title of the surety appeals to be made out 
In the matter oe Ameeroonissa Khatoon 

[14 W. R., 94 

78 Withdrawal of suits or ap- 

peals — Withdrawal of su^t.—Landloi d and tenant 
— Poi feifw efor non-payment of rent — Bight to relief 
from application in motion — A motion was made on 
summons that a suit, seeking a declaration that de- 
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Withdrawal of suits or appeals— conti* 

nued. 

fendants had forfeited theii light to a lease by reason 
of non-payment of rent, be discontinued or dismissed. 
Held, such an application should not he made by 
motion but the defendant was entitled to be relieved 
from the forfeiture on payment of what was due. 
Gholam Mohamed v. Calcutta Club . Cor , 87 

79 • Withdrawal of 

second appeal — Discovery of new evidence. — Be- 
view by lower Court — Civil Procedure Code {Act X 
of 1877), s 628 — Having regard to the decisions 
m Xanabhai v Xathdbhai , 9 Bom , 89, and Xarayan 
v Davudbhai, 9 Pom , 238 , and the uniform practice in 
accordance with them which had since obtained, and 
the piactieal similarity on this point of ActX of 1877, 
section 623, and Act VIII of 1859, section 376 (on 
which the cases above mentioned were decided), the 
High Court allowed the appellant to withdraw hi 3 
second appeal, after it had been argued though not 
decided, m oidei that he might apply to the lower* 
Couit for a review of its 3 udgment on the ground of 
the discovery of new evidence the appellant to pay 
the respondent’s costs of appeal. Pandu v. Devjt 
[I. Xi. R.,7Bom. a 287 

2. CRIMINAL CASES. 

80. Adjournment . — Adjournment 

of trial by proclamation — The adjournment of a 
trial by public pioclamation is irregular and objec- 
tionable. Anonymous . . 6 Mad., Ap., 30 

81. Affidavits —Contradicting alle- 

gation m verified petition — Important statements 
made in a verified petition to the High Court, if un- 
tiue, should be contradicted on affidavit Re# v. 
Kashinath Dinkar , 8 Bom., Cr., 126 

82. Showing want of 

jurisdiction and error in law on merits — Though 
affidavits may be used to show a w r ant of ^unsdic- 
tion in a Magistiate, even though the affidavits con- 
tradict for tins purpose the finding of the Magis- 
tiate, they cannot be used as affording materials for 
leviewmg the Magistrate’s decision on the merits 
Re# v Nathalal Pitambar . 10 Bom., 102 

83 . Caution to accused — Warn- 

ing accused before hearing his statement . — In an alle- 
gation of having warned an accused person before 
taking down his statements, a Magistrate should 
state how the accused was warned Queen v Dedar 
Nushyo . . . . 14 W. R., Cr., 81 

84 . Evidence, Mode of record- 

ing — Applications under Criminal Procedure Code, 
1861, s . 196 — All applications fiom Judges and Ma- 
gistrates foi bunging into operation the provisions 
of section 196 of the Code of Criminal Procedure 
should be made through the High Court Anony- 
mous 5 Mad., Ap*, 9 
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PE ACTICE— ntt mied. 

2. CRIMINAL OASES — continued. 

85 , Judgments, Copies of.— 

Copies of judgments for prisoners — Copies of judg- 
ments should be made out at once without waiting 
fox* wiitten applications from prisoners under sen- 
tence. In the matter op Bam Chunder Mun- 
1)133 . / / 9 W. B., Cr., 19 


86* Becord in Sessions cases. — 

Proper contents of record,.— There ought to he only 
one Sessions record, which should be continuous, and 
should contain accurately and consecutively the 
whole of the proceedings m the trial, including the 
examination of the accused. Queen v. Bilash 
Mosulmany . . . . 14 W. B., Cr., 40 

87 . rr — Criminal Pro- 


- JL 7 fj- 

cedure Code , , 1861, ss 372-374 -A Sessions nuthee 
should contain the record of the defence set up 
by the prisoners in the Sessions Court. Points out 
hxw such record is to be made up with reference to 
sections 372, 373, and 374 of the Code of Criminal 
Procedure. Queen ®. Gopae Hajjam 

[15 W. B., Cr., 16 


88 . 


, - — Principal docu- 

ments on record in Sessions cases.— The principal 
documents in a case should be put m a prominent 
place on the record, not buried among a mass of less 
important papers m the nuthee. Queen v Bhee- 
W. B., Cr., 30 

Queen v. Button Meah . 8 W. B , Cr., 57 

See Queen v. Beoond Shahoo alias Chundra 
Chattebjeb . . . 7 W. R., Cr., 112 

89. 


Revision, Application for. 
'—Jorm of application —Motion.— Application for 
revision by the High Court of an order passed m 
appeal by a Sessions Judge must be by motion. Ha- 
£Abi 13, Chundi Chubn Chuckerbutty 

[16W.B., Cr., 72 


~ ' Rule to show cause.— Mode 

in which Magistrate should appear to show cause — 
Appearance through Legal Remembrancer — When 
a Magistiate wishes to show cause against a rule 
issued by the High Court, the proper course for him 
to adopt is to apply to the Legal Bemembrancer to 
cause an appearance to be made for him m Couit and 
not to address the Begistrar by lettei In the 
matte b or Hurbo Soondeby Chowdhrain 

[I L. B., 4 Calc., 20 : 3 C. L. B., 93 

91. — Signature of Magistrate — 

Warrant of commitment —Summary trials. The 

signature of a Magistrate to a warrant of commit- 
ment undei section 303 of the Code of Criminal Pro- 
cedure, 1873, should not he affixed by a stamp In 
^ aIs ™ der „ tlie Provisions of Chapter 
XVIII of the Code of Criminal Procedure, 1872 
the record m non-appealable cases and the judgment 
in appealable cases must be wiitten by the Magis- 
trate. A Magistrate m such cases is not authorised 
to depute that duty to a clerk, nor to affix his sig- 
nature to the record or judgment by a stamp Su 
BEAMAN YA V. QUEEN I, X,. B., 6 Mad! 300 
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2. CRIMINAL CASES — continued . 

92. Transmission of record to 

High Court. — Record of proceedings prior to com- 
mitment. — The Magistrate’s record of the proceed- 
ings prior to commitment should always be forward- 
ed to the High Court. Queen v , Kasim Ali 

[15 W , B., Cr., 67 


93 Undefended accused. — Court 

to testy statements of witnesses for prosecution — Per 
Petheram, C J. — Where an accused person is not 
defended, the Court should, in the interests of jus- 
tice, test the statements of the witnesses for the pro- 
secution, by questions m the nature of cross-examina- 
tion. Queen-Empress v . Kallu 

[I. L. R., 7 AH., 160 
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2. Right oe Pre-emption . . . 4533 

3 . Construction op Wajib-ul-urz . 4547 

4 . Purchase-money . . . 4554 

5 . Loss or Waiver op Right » , 4553 

6. Miscellaneous Cases . , 4553 


See Cases under Custom. 4 

See Cases under Decree — Construction 
op Degree — Pre-emption. 

See Cases under Decree-Form op 
Decree — Pre-emption. 

See Evidence— Civil Cases— Miscel- 
laneous Documents— -Wajib-ul-uwz. 

[I. Ii. B., 2 All., 876 
See Guardian— Duties and Powers op 
Guardians . . X. L, B., 3 All., 437 

See Limitation Act, 1877, s. 7 C87I 
b 7) . . 7¥,R„ 86,279 

[L L. B., 1 All., 207 
See Cases under Limitation Act, 1877 
art. 10 (1871, art 10). 

See Cases under Mahomedan Law- 
Pre-emption. 

See Minor— Liability on Contracts. 

[I. L. B., 3 All., 437 

See Cases under Onus Peobandi— Pre- 

EMPTION. 


See Plaint— Amendment op Plaint. 

[I. L. R., 1 All., 503, 567, 591 

See Pleader— Bemuneration. 


, 4, XX LA., 


See Eight op Suit— .accrual op Bight. 

„ [W. B. 1864, 285 
XI* H., 2 AIL, 884; 
I. L. B., 8 All., 610, 770 
I. L. B„ 6 AIL, 187 
See Vait 7 ation.oe Suit— Suits. 

[3 B. Xj. B., Ap., 148 
I. L. B., 18 Oalo., 255 
. 14 W. B., 228 
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PRE-EMPTION — continued 

1. SUBJECTS OF, AND TRANSFERS GIVING 
RISE TO, PRE-EMPTION. 

X. Permanently-settled estates 

in Sylhet. — Act XXIII of 1861 , s . 14 —Exten- 
sion of Act — Section 14 o£ Act XXIII of 1861 was 
not applicable to peimanently-settled estates m Syl- 
het, nor to estates m any district of Bengal, unless 
extended theieto Abdul Jab el v, Khelatceun- 
der Ghose 

[1 B. L. R., A. C., 105 : 10 W . R., 165 

2. Right and interest of eo-sharer 

in estate m Sylhet. — Substitution of claimant for 
actual purchaser . — Act XXIII of 1861 , s 14 . — The 
right and interest of a co-sharer m an estate m Sylhet 
being put up for sale in execution of a deoiee, 
the petitioner claimed the right of pre-emption under 
section 14, Act XXIII of 1861, and he was there- 
upon substituted for the actual purchaser, — Held that 
m such circumstances the Court executing a decree 
had no authority to substitute the claimant for the ac- 
tual purchaser without the consent of the latter, and 
that a party claiming a share under the section cited 
was simply m the position of a party who, having a 
i lght of pre-emption, has observed the requisite for- 
malities to enable him to assert the right, and must 
resort to a civil suit to obtain the benefit thereof. 
The orders of the lower Courts were set aside accord- 
ingly. Abdool Jaleel v . Kalee Coomar Butt 

[6 W. R,, Mis., 3 

3. Puttadaxi estate.— Act I of 

1841 1 s . 2, — A claim for pre-emption under section 2 
of Act I of 1841 was sustainable m respect of an im- 
perfect puttadari tenure. Kadir Bux v Ram Tahul 
Bhagut , . . . . 3X. W., 125 

4. Confiscated property. — Con- 

fiscation of property m suit for pre-emption . — A pre- 
emption suit is not barred by the fact that the 
property m suit had been the subject of confiscation. 
Sheodut Ram Tew ary v Ramadhree 

[X N. W., Pt. II, p 35 : Ed. 1873, 93 

5. * — Purchaser of con- 

fiscated property. —Held that a claim for pre-emption 
would not lie against the pui chaser of a confiscated 
property sold by the revenue authorities Mohamed 
Villaxet-ool-lahKhan v* Ahmed Hussun Khan 

[3 Agra, 70 

6. — — Confiscation and 

sale of rebeVs property — Eight of co-sharers . — • 
Where Government confiscates the share of a convict, 
and sells it for valuable consideration, the co-sharers 
have a right to claim such share by right of pre-emp- 
tion on such sale, and the condition m the wajib-ul-urz 
is binding on Government as much as it was on the 
original owner, Government acquiring the share sub- 
ject to the same condition as the former held it. Col- 
lector or Futtehpore v. Yad Alx , 1 Agra, 88 

7. Buildings. — Custom — Exercise 

Of pre-emption in Jcotee and golah . — Exercise of 
right of pre-emption allowed m respect of a kotee 


PRE-EMPTION — continued 

I. SUBJECT OR, AND TRANSFERS GIVING 

RISE TO, PRE-EMPTION — continued . 

Buildings — continued. 

and golah, as it was proved that according to local 
usage and custom such properties weie subject to 
pre-emption Kesko Rax v . Binayae Rai. Bina- 
yax Rai v Luchmee Bai . 3 Agra, 179 

8. — Separate estates.— Coparcen- 

ary, JPre-emption on ground of — Pioperties beaiing 
sepaiatenumbeism the Collector’s rent-roll aie sepa- 
rate estates m the legal sense of the woid “ estate/’ 
implying such a separation as bars a claim to pre- 
emption on the ground of coparcenaiy Joobraj 
Singh v. Tooeun Singh . . 14 W, R., 476 

9 . Claim to mesne profits.— A 

claim to mesne profits due before the date on which 
a right to pre-emption arose cannot form the subject 
of pre-emption. Emamooddeen Sowdagur v Ab- 
dool Soobhan . . . 7W.R., 117 

10. Lease in perpetuity.-— Trance 

fer other than sale. — Pre-emption applies only to 
sales. A lease in perpetuity, with a rent (however 
small) leserved is not a sale, and cannot therefore he 
the subject of pre-emption. Mogrooly Ram d 
Huree Ram . , . . 8¥.B, 108 

II. Transfer by lease.— Aliena- 

tion or transfer of proprietary right — Held that a 
provision in the wajib-ul-urz seeming a right of pre- 
emption to the sharers m cases of sale or mortgage 
was not applicable to transfer by lease, which was 
not such an alienation as was contemplated by the 
terms of the wajib-ul-urz, — viz., alienation or transfer 
of propnetaiy right. Manigx Chand v Bishai- 
shur Buxhsh Singh ... 2 Agra, 99 

12. Transfer to manager on 

trust. — Alienation giving right to pre-emption — 
Where shares in a mouzah were by arrangement be- 
tween the parties made over to a manager upon trust 
to pay part of the profits to the debtors of the trans- 
ferors, and the residue of the profits to the transfer- 
ors, who hound themselves not to alienate until the 
debts were paid, — Held that it was not such aliena- 
tion as would confer on the plaintiff a right of pre- 
emption under the wajib-ul-urz. Outar Singh v . 
Ablakhee Koonwer . . .2 Agra, 328 

13. Alienation of * chuck ” 

tenure. — Eight of sharer m zemmdan. — Where a 
resumed maafee w chuck 99 was ahened by the holder 
thereof, and a preferential right to take it was 
claimed by a sharer m the zemmdari under the terms 
of the wajib ui*urz agreed to by the co-sharers at the 
time of settlement, and to which the holder of the 
“ chuck 99 was no party, — Held that such alienation 
was not an alienation of a share within the meaning 
of the wajib-ul-urz ; that the holder of the "chuck” 
could neither confer on its possessor a right of pre- 
emption, nor subject his estate to such right m the 
event of alienation. Sheo Ball Sahoo v Rum- 
zanee ..... 2 Agra, 35 
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PRE-EMPTION — continued. 

h SUBJECTS OF, AND TRANSFERS GIVING 
RISE TO, PRE-EMPTION — continued 

14. Exchange of property.— 

Transfer giving right of pre-emption — Considera- 
tion — A share m a mouzah, together with the dwell- 
ing-house of the propiietoi, was exchanged for a share 
and dwelling-house m another mouzah. Held that 
the transaction being an exchange of property for 
property was a sale, and that the light to purchase 
the land, but not the house, was claimable by a 
co-sharei by right of pre-emption The consideration 
payable by the pre emptor is the estimated value of 
the property given m exchange, and not that of the 
property claimed. Sewa Ram v Risal Chowdhry 

[I Agra, 144 

15. Sale and re-sale before con- 

firmation. — Transfer raising right of pre-emption 
— Where the deciee-holder purchased the lights 
of his judgment- debtors sold at auction m satisfaction 
of his own decree, but, having received the amount of 
the decree, re-sold the propeity to the judgment- 

debtors before the confirmation of the sale,— Held 
that the transaction did not amount to an alienation 
such as would give a right to the co-shareis of the 
debtors to exercise the right of pre-emption under the 
terms of the wajib-ul-urz. Mahomed Raza Khan 
v. Jawahir Singh . . . .2 Agra, 1 

16. * Transfer under compromise 

and decree thereon to person claiming pre- 
emption.— 'Wajib-ul-urz — An appeal having been 
preterred from a decree m a suit for pre-emption 
based ou the wajib-ul-urz of a village, the paities to 
the suit entered into a compromise whereby the 
plaintiff -pre-emptor rehnquished his claim to a part 
of the piopeity in dispute m favour of the defendants- 
vendees, and the latter admitted his claim with re- 
spect of the lemamder of the pioperty. Upon this 
compromise a decree was passed Subsequently a co- 
sharer in the village where the property was situate 
brought a suit for pre-emption, upon the contention 
that the compromise and the deciee passed thereon 
amounted to a transfer to the plaintiff m the foimer 
suit, within the meaning of the wajib-ul-urz. Held 
that the suit was not maintainable -Sandman Rai 
v. Udit Naeain Rai . I. R. B., 7 All., 917 

17. Transfer by compromise.— 

Wagib-ul-urz — u Transfer 33 — “ Sale 33 — On the 1st 
Septembei 1881 X. and 22. entered into an agree- 
ment (which was duly registeied) with JB that m 
consideration of their bringing a suit for recovery of 
a 12-annas share m a village which B claimed by 
right of inheritance against O , they should receive a 
moiety of the share L. and 22 found funds for the 
prosecution of two suits in respect of the share, 
which on the 5th April 1882 were compromised, B. 
gettmg 1 anna and 3 pies out of the 12 annas ori- 
ginally claimed by her. In that compromise 2? . 
stated as follows : " I make over 1 anna to X. 
and 22. my partners, in lieu of the prosecution of the 
two eases I, the plaintiff, shall remain in possession 
of the remaining 3 pies 39 Meanwhile, on the 3rd 
September 1881, G. had sold 3 annas out of the 
12 annas share to M . On the 3rd April 1883, 


I PRE-EMPTION — continued 

X. SUBJECTS OF, AND TRANSFERS GIVING 
RISE TO, PRE- EM PTION — continued 

Transfer by compromise— continued. 

M bi ought a suit against X and 22., claiming the 
light of pie-emption m respect of the 1 anna which 
they had acquned from JB. on the allegation that the 
transfer of the share had taken place on the 5th 
Apul 1882. This claim was based on the wajib-ul- 
urz of the village, which gave a right of pre-emption 
to the co-sharers of any shaier wishing to “ transfer ?? 
his shaie Held that the compiomise of the 5th 
April 1882 was only a re-adjustment of the amount of 
the interest in the share between B andX and 22.; that 
the real transfer to X and 22 was given effect to on the 
1st Septembei 1881, and that this having been prior to 
the acquisition by M of any right m the village, he 
was not a co- sharer at the time of the transfer, and 
that he had consequently no right as against X. and 
22 by way of claim for pie-emption LaohmI 
Naeain v. Manog Dat . 1. 1*. R., 7 AIL, 291 

2. RIGHT OF PRE-EMPTION. 

18 . Sale m execution of decree. 

— Act XXIII of 1861, $ 14 — Share s6t& in exem» 
tion of deciee — A suit by a person claiming posses- 
sion by right of pre-emption, under the provisions of 
section 14 of Act XXIII of 1861, of a share sold in 
the execution of a decree was held to be premature 
and unmaintainable. The claimant should have sued 
to set aside the order of the Court confirming the 
sale m favour of the auction-purchaser , and to have 
himself declared entitled to the pre-emption of the 
property and to he substituted for the auction-purcha- 
ser as its purchaser. Shib Sahai v Timka Ram 

[7 N. W., 97 

19. Property subject to condi- 

tional sale. — Time for making claim — A party 
alleging a light oi pre-emption m respect of pioperty 
which is the subject of a conditional sale, is hound to 
make his claim immediately on the expiry of the year 
of grace mentioned m the notice of foreclosure 
Ameer Am v. Bhabo Soonduree Debia 

[6 W. R. ? 110 

20 Rights and interests of mort- 

gagee. — Share of undivided immoveable property , — 
Civil Procedure Code , 1877 , s 310. — The piovisions 
of section 310 of Act X of 1877 are not applicable in 
a case where the property sold is not a share ot undi- 
vided immoveable property, but the rights and inter- 
ests of a mortgagee m such a share. Jairam Das v 
Beni Prasad , . . 1. 1*. R., 3 All., 15 

21 Co-sharer. — Sale in execution of 

share m immoveable property. — Stranger , — Highest 
bidder — Civil Procedure Code , 1877, s 310. —A co- 
sharer m undivided immoveable pioperty of which a 
share is sold m the execution of a decree does not, un- 
der section 310 of Act X of 1877, acquire the right of 
pre-emption as against a strangei to whom such share 
has been knocked down, by merely asserting such right 
at the time of sale and fulfilling the conditions of sale 
required by sections 30G and 307 of that Act. He must 
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bid at the sale and as high as the stranger before he can 
acqune a right of pre-emption under that section. 
Tej Singh v, Gobind Singh 

[I. L. R , 2 All,, 850 

22 Sale in execu- 

tion of share in immoveable property — Maimer of 
claiming pre-emption , — Highest bidder, — Civil Pro- 
cedure Code, 1877 , s. 310 — The requirements of sec- 
tion 310 of Act X of 1877 are not satisfied by the 
co-sharer preferring his claim to the light of pre-emp- 
tionpiefore the property is knockedd own, and offer- 
ing to pay a sum equal to that bid by the highest bidder 
That section contemplates a distinct bid by the co- sharer 
m the ordinary manner of offering bids. Teg Singh 
v. Go bind Singh, I . L, R,, 2 All a 850 , followed 
Hiea v, Unas Adi Khan . I. L. R., 3 AIL, 827 

23. Holder of putti * 

dan estate — Act XXIII of 1861, s . 14 , — A person 
holding a share m a puttidan estate as mortgagee was 
not m a position which gave him a right of pre-emp- 
tion, under the provisions of section 14 of Act XXIII 
of 1861, m respect of a share in the estate sold 
in execution of a decree; nor does he obtain such 
a position because a share m the estate has been put 
up for sale and knocked down to him. Dwakka Pab- 
shad Sukul v . Ram Atjtab Suxub . 7 NT. W., 281 

24. — — Right against 

stranger — Act XXIII of 1861 , 5. 14 — -A share in 
the mouzah having been put up for sale m the execu- 
tion of a decree and knocked down to the defendant, 
a stianger, the plaintiff, a co-sharer of the share, was 
held to be entitled, under the provisions of section 
14 of Act XXIII of 1861, to take the share Ram 
Autae v, Sheo Dutt . . . 6 3X. W„ 243 

25. Puttidari estate.-— Act XXIII 

of 1861, s 14, — Sale of land for arrears of revenue, 
— . Act XVIII of 1873, s. 177 — Act XIX of 1873, s 
188 . — The provisions of section 14 of Act XXIII 
of 1861 were not applicable, where the land was sold 
m execution of a decree of a Revenue Court Held , 
on the assumption that, where land is sold m execution 
of such a decree, a claim to the right of pre-emption 
can he preferred under the provisions of section 177 of 
Act XVIII of 1873 and section 188 of Act XIX of 
1873, that such claim can only be preferred where the 
land is a putti of a mehal, not where it is part only 
of a putti of a mahal. — Semble, that, where land which 
is a putti of a mehal is sold m execution of such a 
decree, a claim to the right of pre-emption can he 
preferred under the provisions of section 177 of Act 
XVIII of 1873, and section 188 of Act XIX of 1873. 
Nabain Singh v. Muhammad Eaeue 

[I. I*. R., 1 AIL, 277 

26. Requisite of valid claim. 

— Act XXIII of 1861, s. 14 , — Conditions required 
by Mahomed an law —If a person claiming pie-emp- 
tion under the provisions of section 14 of Act XXIII 
of 1861 fulfilled the conditions of sale respecting the 
deposit of the purchase-money, the sale could not he 
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held void meiely by the failuie of the person to whose 
bid the property was knocked down also to complete 
the deposit All that the claimant was hound to do was 
to establish that he was a pnttidai within the meaning 
of the section m the estate of which the property sold 
formed part, and that he had fulfilled the conditions 
of sale If he established this the sale should be con- 
firmed m his favour, unless some irregularity m pub- 
lishing or conducting the sale was shown which would 
justify the setting aside of the sale The conditions 
of pre-emption under the Mahomedan law did not 
apply to a claim brought undei the section. Dabee 
Pebshad v , Bisheshue Peeshad Singh 

[6 1ST. W., 289 

27. — — — fFagib-ul-urz, 

Claim under, — Conditions required by Mahomedan 
law — Held that the person in whose favour a pre- 
ferential r.ght of pm chase is stipulated for, by the 
terms of the wajib-ul-urz, is entitled to a decree if he 
comes forward and claims his right, without unreal 
sonable delay, after he hears that a sale has been 
made without any tender to him, although he may 
not have proved specially that he has fulfilled all the 
conditions required in the case of a claim of pre- 
emption under the Mahomedan law of Shuffa. 
Kouba Put v Mahabaj Doobey . I Agra, 278 

28. Act XXIII of 

1861, s 14 — Sale of puttidan estate m execution of 
decree. — Act I of 1841, s 2 — Right of co-sharer — 
It was incumbent on an officer conducting a sale in 
execution of decree, of land which was a share of a 
puttidan estate paying revenue to Government, as 
defined m section 2 of Act I of 1841, to take notice 
of a claim made by a peison under the provisions of 
section 14 of Act XXIII of 1861, and to receive the 
purchase-money as a fulfilment of the conditions of 
the sale, subject to any question which might be raised 
by any party interested In the sale as to the claim- 
ant’s title to advance the claim When the whole of 
the purchase-money has been paid by the claimant 
within due time, the Court executing the decree, un- 
less it is satisfied that he has no right to advance the 
claim, cannot treat the payment by him as a nullity, 
hut must accept it as a fulfilment of the conditions 
of the sale respecting the purchase -money, and the 
sale is not defeasible by the failure of the bidder to 
complete the deposit of the purchase-money. The 
sale to the claimant cannot become absolute until it 
has been confirmed, and until it has become absolute 
he cannot maintain a suit for possession. If the 
claimant has fulfilled the conditions of sale, and his 
right is clear, the Court executing the deciee is hound 
to give effect to the right. Tasudue Ali v . Muk- 
sud Adi .... 0 3N W., 272 

29. Sale in execution of decree. 

— During the minority of two out of four brothers 
an lkrarnama was entered into between them to the 
effect that no separation was to take place without 
the consent of all, and that if one of them separated 
without such consent he was to forfeit 3ns share of 
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the family property, and that if any one wished to 
dispose of his share he was to give his brothers the 
preference One F purchased at a private sale the 
share of M , one of the brothers/ On this two of the 
brothers, A and I , brought a suit against F to 
set aside the sale as contrary to the teims of the 
ikrarnama, and urged their claim to pre-emption. 
The suit was decreed with a stipulation that the 
purchase-money should be paid hack. This not hav- 
ing been done, F. sued Jf„ got a decree, and in exe- 
cution put up for sale M frights and interests m the 
family estate, bought them himself, and took pos- 
session. The present suit is by A. and I to recover 
possession on the ground that M had no lights and 
interests left which could he sold m execution. Held 
that as M had never separated, his share had not 
been forfeited, and that the only other privilege left 
tot he plaintiffs under the ikrai — viz ,-r-pre-emption, 
could not be exercised, inasmuch as M. bad not sold 
Jiis share, the sale having been the act of the Court. 
Ferasut Ali v . Ashootosh Roy Singh 

[15 W. R., 455 

30. Right of auc- 

tion-purchaser as against party whose claim to pre- 
emption is allowed — The auction-purchaser at a sale 
in execution of a decree of a shaie in a puttidari 
estate seeking to establish his right as against a per- 
son whose claim to the right of pre-emption under 
the provisions of section 14, Act XXIII of 1861, has 
been allowed, and m whose favour the sale has' been 
confirmed, cannot maintain a suit for possession of 
the share, but should sue for a declaration that the 
person claiming the right of pre-emption has no such 
right and to set aside the sale. Farzand Ali v. 
Alimullah . . , 1. 1*. R., 1 All., 272 

Sangam Ram n. Sheobart Bhagat 

[I. Ii. R., 3 All., 112 

31. Condition for assertion of 

right. — Wajib-ul-urz . — Offer of property — Noti- 
fication that property is for sale and offers ivill be 
received — Acquiescence — In order to entitle a co- 
sharer to assert a right of pre-emption based on the 
wajib-ul-urz, there must, as a condition precedent to 
such assertion, he a sale of a share already negotiated 
with a stranger, and a price fixed with the stranger 
by the co-sharer desiring to sell. The only mode m 
which a pre-emptive claim can then he defeated re by 
proof of a distinct intimation to the co-sharer seeking 
to maintain such claim, of the contemplated sale, and 
of the price agreed to be paid by the stranger, of an 
offer to him (the co-sharer) at such price, and of his 
refusal to purchase. Where the sale m respect of 
which the pre-emptive claim was raised was one made 
by the Collector as Manager of the Court of Wards, 
and the Collector, before selling the property, issued 
a proclamation through the tehsildar, notifying to all 
the shareholders that the property was for sale, and 
that share! s intending to purchase should make 
offers, — Held that such a notification was not a suffi- 
ciently distinct and definite notice of a negotiated and 
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intended sale to a stranger, so as to estop co-shaiers 
failing to make an offer to purchase from subsequent- 
ly asserting tbeir pre-emptive rights, Subhagi v. 
Muhammad Ishak . I. L. R., 6 All., 463 

32 , Association of strangers in 

purchase. — Specification of interest purchased by 
each person — Where two co-sharers entitled to pre- 
emption m certain villages associated strangers with 
them m the purchase of such villages and other land- 
ed property, — Held that they must he regarded m 
the light of total strangers in respect of the whole of 
the property included m the sale-deed, and that 
a note at the foot of the sale- deed mentioning the 
interest severally purchased by each of the vendees 
would not entitle them to retain the shares respect- 
ively purchased by them. Guneshee Laii v Zaratjt 
Ali 2 IN. W., 343 

33 , Joint purchase by 

co-sharer and strangers — Specification of interests 
talcen by purchasers — A co-sharei of an estate sold 
his share to B , who was also a co- sharer m such 
estate, and to two other persons, who were not 
co-sharers, but “ strangers,” selling it to all of them 
jointly and collectively, for one integral sum as the 
eonsidoiation for the whole. The deed of sale speci- 
fied that each of the pm chasers took a one- third 
share of the property sold. The co-sharers of the 
estate were entitled, on the sale by a co-sharer of lus 
share, to the right of pre-emption. Held that such 
specification could not alter the joint nature of the 
sale transaction or permit of its being broken up and 
treated as involving three separate contracts, so as to 
entitle B , as a co-sharer having an equal right of 
pre-emption, to resist, so far as one-third of the pro- 
perty was concerned, a claim by another co-sharer to 
enforce a right of pre-empt, ion m respect of such sale, 
hut B. must be regarded as a <f stiangei ” in respect of 
the whole of the property sold by icason of having 
associated himself with (< strangers.” Guneshee Lai 
v. Zaraut Ah, 2 N, W., 343 , ohseived on. Manna 
Singh v . Ramadhin Singh 

[I. Ii. R„ 4 All., 252 

34 , Benami purchaser. -Par- 

chaser not a coparcener — Act XXIII of 1861, s. 14 . 
— Where the rights of a judgment- debtor m a 
puttidari estate were sold at auction m execution of 
decree, and bid for by the son of the judgment-debtor 
who gave the name of his father-m-law to whom the 
property was knocked down (and who was not a 
coparcenei in the estate) as the actual purchaser, such 
father-in-law subsequently waiving lus claim as auc- 
tion-purchaser m favour of the judgment-debtor ^ 
Hel'd under section 14 of Act XXIII of 1801 that the 
property had boen knocked down to a stranger, and 
that the right of pre-emption attached in favour of the 
person entitled thereto on such sale, he having done 
all that was necessaiy to assert his claim. GUNGA 
Ram v Moola . . . 3$r, W., 200 

35, Co-sharers in puttidari vil- 

lage.— Preferential claim . — In a puttidau village 
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the shaiers m each putti have a preferential claim to 
the right of pre-emption m that putti. Mahaeaj 
Singh v . Beeohook Lall . . 1 W. R., 233 

36. — Co-sharers in puttidari 

estate. — Act XXIII of 1861, s 14 — Stranger . — 
Purchaser at sale in execution of decree, — A share- 
holder m one putti of a puttidari estate was not a 
** stranger” with refeience to a shareholder m 
anothei putti of the estate withm the meaning of 
that teira m section 14 5 Act XXIII of 1861 Far- 
zand Ail v. Alimtjllah . I. Xj. R., 1 AIL, 272 

Sangam Ram v* Sheobart Bhagat 

[I. Xi. R., 3 All., 112 

37. — Stranger s . — 

Where a share m a certain putti was sold by the 
holder of the share to a stranger, and thiee persons, 
holding equal shares m the putti, weie equally en- 
titled under the village administration paper to the 
right of pre-emption of the share, — Held, that such 
pei sons were each entitled to have the sale made to 
him to the extent of one-third of the share Maha- 
liiR Parshad v. Debi Dial . LL. R., 1 AH., 291 

38. Act XXIII of 

1861, s . 14 — Zand held rent-free m zemindan — 
Wheie a plot of land formerly held rent-fiee situate 
in a pure zemmdari estate is sold at auction, — Held 
that the claim of preferential purchase under section 
14, Act XXIII of 1861, would not lie, as the estate 
was not a puttidan estate within the meaning of sec- 
tion 2, Act I of 1841. Ghooeoo Singh v Dabee 
Dval 2 Agra, 280 

39. Act I of 1841, 

s 2 — Prefer ential right — Wheie a resumed maafee 
estate compiismg thiee puttis in an adaee mehal was 
assessed with a lump sum of Government revenue 
payable tlnough the lumbeidais of the adaee mehal, 
who weie empowered to pioceed summarily against 
the shaieis of the puttis incase of default, and to 
bring tbe share of the defaulter to public sale, and 
weie held liable to Government for payment of tbe 
levenue assessed on the three puttis, and in case of 
default then rights m the mehal, not of the sharers 
of the defaulting puttis, weie liable to sale for satis- 
faction of Government demand on those puttis,— 
Held that the estate was not a puttidari estate 
as contemplated by section 2, Act I of 1841, and the 
light of pie-emption given to co-shaieis of the putti 
by that enactment could not attach to it To consti- 
tute a puttidari estate as contemplated by the 2nd 
section of the Act it was necessary not only that it 
should come withm the express terms of that section, 
hut also that it should be liable to the same incidents 
w Inch attach to the estates described m tbe section 
by tbe othei provisions of the same Act Saug 
Ram v Pursidh Ram . . 1 Agra, 186 

40. Act I of 1841 , 

ss 2 and 4 — Act XX1I1 of 2861, s 14 — Impei feU 
puttidari estate , — Right of co-sharer to pre-emption 
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against stranger — It appeared from the settlement 
wajib-ul-nrz that the lands m a certain mouzah were 
held m the following manner,— that is to say, the co- 
shaiers had divided them into puttis, and each 
puttidar realised the rents or proceeds of his own 
separate holding, and his share of the rent of the 
common lands, and paid his own quota of revenue 
separately. Held, the tenure came withm the defi- 
nition of a puttidari estate contained m section 2 of 
Act I of 1841. Ram Atjtar v. Sheo D%tt 

[6 N. W., 243 

41. - - - — - Wajib-ul-urz , — 

Partition of mehal, — Mode of division of propet ty 
where there are several pre-emptors equally entitled, 
— The wajib ul-urz, framed in 1856, of a village con- 
sisting of several puttis or thokes, gave a right of 
pre-emption to the owners of each thoke m respect of 
property situate m every other thoke, when such pro- 
perty was sold to any one having no share m the vil- 
lage copaicenary The mehal subsequently became-* 
the subject of perfect paitition under the N -W P. 
Land- Revenue Act (XIX of 1873), and one of the 
puttis was constituted a separate mehal and a new 
wajib-ul-uiz was framed for it Prior to the parti- 
tion, a proprietor of land both m the puttis which 
remained m the original mehal andm the putti which 
formed the new mehal, sold property m both to a 
stranger. Thereupon aco sharer m the onginal me- 
hal brought a suit for pie-emption m respect of the 
property situate therein which had been sold, exclud- 
ing the property situate m the new mehal Held 
that the effect of the partition was to exclude property 
situate in. the new mehal from the operation of the 
wajib-ul-uiz framed m 1856, and to place it under 
new conditions as to the right of pre-emption , that 
the plaintiff could, after the separation, exeicise no 
such right against and m respect of shaieholders and 
property so separated, noi could the separate share- 
holder exercise any right of pre-emption against the 
plaintiff and his property remaining m the mehal 
from -which they had separated , and that the suit to 
pie-empt that portion only of the property sold which 
was situate in the original mehal was maintainable. 
JDurga Prasad v Munsi,I L R, 6 All , 423 , Hula- 
si v. Sheo Prasad , I L R ,6 All , 455 , Kashi Hath 
v Mulch ta Prasad , I L. R, 6 A ll„ 370 , Motee Shah 
v Golch, N-W P , S D A , 1861, p* 506 , Ram Pra- 
sad v. Buljeet Singh, 2 Agra, 252, Oomar Khan v. 
Murad Khan, JS - W P , S, H. A., I860 >, p 173 } and 
Sahg Ram v Debt Prasad , 7 N W ,38, referred to. 
Per M ah mood, J — The rule of the Mahomedan Law 
that wheie moie persons than one owning the pro- 
perty m virtue of which the pie-emptive right exists 
appear for the puipose of suing, then rights are to 
be taken as equal per capita , with reference to the 
number of pre-emptors and not with lefeience to 
the number of the shaies of each pre-emptor in such 
piopexty, is so consistent with Justice, equity, and 
good conscience, that it must be’ followed m cases of 
rival suits for pre-emption under tbe wajib-ul-urz 
where there is nothing to show that the rival pre- 
empts s are not equally entitled. Jai Ram v Ma- 
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eabie Rai Mahabie Rai v. Raghunandan Rai. 
Raghunandan Rai v. Mahabie Rai 

[I. Ii. E., 7 AH., 720 

42. Hindu widow with estate 

Of inheritance. — Shareholder m milage — A 
Hindu widow holding by inheritance her deceased 
husband's share m a village fully represents his 
estate as regards such share, and is entitled to prefer 
a claim to pre-emption as a shareholder m such 
village. Phulman Rai v. Da.ni Kuabi 

[I. L. E., X A 1L, 452 

43. — Joinder of plain- 

tiffs one of whom has no right to sue for pre-emp- 
tion, — Amendment of plaint — The plaintiffs in a 
suit to enforce a right of pre-emption based on the 
wa^ib-ul-urz of a village, which gave the right to 
“ co-sharers," alleged themselves to be jointly inter- 
ested m the village, and, in their plaint, claimed re- 
lief jointly. One of the two plaintiffs was the 

widow of a co* sharer m the village, who, at the 
time of his death, was a member of a joint Hindu 
family. Held that, inasmuch as the widow had 
only a right of maintenance out of the estate of hei 
husband, she was not a co-sharer in the village, and 
therefore had no right to claim pre emption. Ka- 
ban Singh v. Muhammad Ismail Khan 

[I. L. E., 7 All., 860 

44. ■ Possession of 

share of village m lieu of maintenance. —Right of 
pre-emption. — Possession for life by a Hindu widow 
of a share of a village in lieu of maintenance under 
a decree of Court does not give her such an interest 
in the share as to entitle her to enforce the right of 
pre-emption on the sale of another share of the 
village. Dila Kbabi v. Jagae Nath Kuaei 

[I. Xi. B., 6 AIL, 17 

45 . Purchaser of share subse- 

quent to sale. — Wajih-ul-urz — Purchaser's right 
of pre-emption. — Wheie there is a right of pre-emp- I 
tion under the wajib-ul-urz, which a shareholder 
could claim and enforce m respect of a sale of pro- 
pel ty, a person purchasing the said shareholder's 
interest in the village subsequently to the sale can- 
not claim and enforce pre-emption as his vendor 
might have done. Sheo Naeain v Hiea 

[I. L. R., 7 AIL, 535 

40 , Reservation of interest by 

father on partition. — Right of son to pre-emp- 
tion . — Where a Hindu father made a partition of 
his propei ty among his sons, reserving to himself 
an interest m one village, which upon his death was 
to be divided among his sons, — Held that during the 
father's lifetime no son could claim a right of pre- 
emption in respect of the village so reserved by the 
father. Ram Adheen Pandex v. Gooedial Pan- 
m* 2 3ST. W., 434 
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stranger , and price . — Right of pre-emption of vendee 
co-sharer , — The principle of denying the right of 
pre-emption except as to the whole of the property 
sold, is that by breaking up the bargain the pre- 
emptor would be at liberty to take the best portion 
of the property and leave the worst part of it with 
the vendee The rule applies only to those transac- 
tions which, while contained m one deed, cannot be 
broken up or separated. It should, be limited to 
such transactions, and the reason of it does not exist 
where the shares sold are separately specified, and 
the sale to the sti anger is distinct and divisible, 
though contained m the same deed as the sale to the 
co- sharers The ratio decidendi of Rhawam Prasad 
v. Damru, I. L R ,5 All ,[197, explained Sheodyal 
Ram v Bhyro Ram , N - W. P., S. I) A , 1860, p » 53, 
distinguished. Guneshee Lai v Zaraut Ali, 2 N* 
W , 343 , and Manna Singh v. Ramadhm Singh, L L, 
R , 4 AIL, 252, dissented from. A co-sharer in a 
village conveyed by deed of sale certain land to four 
pei sons, thiee of whom were co-shaiers in the same 
putm as the vendor The deed contained a specifica- 
tion of the interests purchased and the considera- 
tions paid by the co-shaiers and the stranger vesfdees 
respectively. In a suit for pie-emption by cerjain 
co sharers of the same putti as the vendor, the lower 
Appellate Court held that although the co-sharers- 
vendees had a pre emptive right of the same degree 
as the plaintiffs, nevertheless they, having joined a 
stranger with them m purchasing the property, had 
forfeited their light, and could not lesist the claim 
even in respect of such portions as they had pur- 
chased under the sale-deed. Held that this view 
was eironeous, and that inasmuch as the deed of 
sale contained an exact specification of the shares 
purchased by the eo-shaxers- vendees, who had an 
equal right of purchase to that of the plaintiffs m 
respect of such shaies, and as the shares purcliased 
and the consideration paid by the stiangei vendee 
were also exactly specified, the lower Court should 
not have decreed the claim for pre-emption as to 
that portion of the property which had been pur- 
chased by the co-shareis. Sheobhakos Rai v. 
Jiach Rai . .LI* R., 8 AH., 462 

48. Time from which right 

takes effect. — Profits of property accruing he - 
tween purchase and transfer to pre-emptor — 
purchased a share m a melial on the 3rd January 
1880 (Pous 1287 Fasli). A sued B. and the vendor 
to enforce his right of pre-emption, and, on the 24th 
March, 1882 (Chait 1289 Fash), obtained a final 
decree enforcing the right. Subsequently B,, as a 
co-sharer m the mehal, during 1288 Fash, claimed 
from A., as lumberdar of the mehal, the profits of the 
share for 1288 Fasli. Held that the pre-emptivo ri gM 
which was declared in the suit instituted by A., when 
it was once established, existed, and must bo presumed 
to have taken effect on the date when the subse- 
quently awarded sale to B. took place, and therefore 
I there was no period of time during which B. was 


47 . Sale to a co-sharer and 

stranger* — Specification of interest sold to 
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properly in possession of the share and entitled to 
profits from A. m his chaiactey of lumberdar, hut A 
must be presumed to have been m possession and en- 
titled to the profits from the date of the sale to B. 
Ajulhia t7. Baldeo Singh 

[I. It. R., 7 AH.; 674 

49. Rights as to period before 

transfer. — Interest — Although a successful pie- 
emptor becomes substituted for the original trans- 
feree, and thus becomes entitled to the benefits of the 
transfer, those benefits cannot be claimed by him 
foi any peuod antecedent to such substitution itself, 
and a pie-emptor, before his pie-emption is actu- 
ally enforced, possesses no such right m the sub 3 ect 
of pre-emption as would entitle lnm to any benefits 
arising out of the piopeity which he is entitled to 
take but has not yet taken. The original vendee 
cannot, whilst he is m possession, he regarded as a 
trespasser, who would have no right to enjoy the 
usufiuct of the pioperty which he has purchased 
XJodan Smgh v. Muneri Khan , 2 Set Rep , 85 , 
dissented fiom. Mamh Chand v. Rameshur Rae, 
N.-W. B., S. D. A, 1865 > Vol II, p 171 , JBuldeo 
Reread v. Mohun , 1 Agra , Rev., 80 , and Ajudhia v. 
Baldeo Singh, I L. JR., 7 All , 674, followed. Deo 
Dat v. Ram Autar . . I. Ii. R., 8 AIL, 502 

S CONSTRUCTION OF WAJIB-UL-URZ. 

50. Presumption of compliance 

with conditions of law. — Intention of pat ties — 
Held that where a pie-emptive claim is based on the 
wajib-ul-urz, it is not to he assumed that the claim- 
ant of pre-emption complied with the peculiar con- 
ditions which, undei the Mahomedan law, are essen- 
tial to give validity to such a chum, unless expressly 
piovided by the wajib ul-urz, and the Couit construing 
such conti acts ought to considei the intention of the 
parties as expiessed m those conti acts, and to give 
effect to them without alteiation oi addition. Chow- 
DHBEE BbIJ LaLL V GOOR SUHAI 

[Agra, E. B„ 128 : Ed. 1874, 95 

51 . « Brethren.” — Sharers m putti. 

— Preferential right — Wheie the wajib-ul-urz pro- 
vided that alienation should he first made to brethren 
of common ancestoi, and then to the other sharers 
of the putti, — Held that the brethren m whose 
favour the fiist right of pre-emption was secured 
must he eonstiued to be brethren who weie shaiers 
m the putti Hub Sahai v. Jaw ala . 2 Agra, 31 

52. Bhai-band. — Suit to enforce 

the right of pre-emption — Non-joinder of vendor . — 
Mortgage — In a suit for pre-emption it was object- 
ed by the vendee m second appeal that the vendor 
had not been made a party Held that, whether 
the omission to make the vendor a party m a suit to 
enfoice the right of pie-emption renders the suit 
unmamtamable or not, as the vendee had not been 
prejudiced by such omission m this case, the objec- 
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tion taken at such a late stage of the case eould not 
be allowed Held, also, that the woid “bhai-band” 
in the wajib-ul-urz an this case meant the brother- 
hood of the village, and not merely those persons 
who were related by blood. S A. Ho 1054 of 1881 
decided the 1st April, 1882, refened to. Hiba Lal 
v. Ramjas . . , . 1. 1 *. R., 6 AIL, 57 

53 . Shikmee showkayan.— Pre- 

ference to sharers in thoTce — Sharers in milage . — 
Held by a Full Bench, in concurrence with the lower 
Court, that the proper construction of the words 
u shikmi showkayan” used m a clause of the admi- 
nistration paper was th^t they gave a preference to 
sharers in the thoke over those who were merely 
sharers in the village. Jey Mull v Kesbee 

[Agra, E. B., 171 : Ed. 1874, 128 

54 . . IntiqnaL — Absolute transfer - 

Conditional sales and usufructuary mortgages.— 
Alienation. — Held on the construction of a wajib-^ 
ul-urz that the word “ mtigmal ” not only signifies an 
absolute transfer hut also applies to conditional sales 
and usufructuary mortgages. Chuttur Mull v. 
Chuttur Kishobe La ll . # 3 Agra, 396 

55. Co-sharers. — Member s of 

joint Hindu family. — The members of a joint and 
undivided Hindu family, other than that member 
who is recorded m the Collector's book as a sharer 
in the mehal, are " co-sharers,” for the purposes of 
pie-emption, m the sense of the wajib-ul-urz. Gan- 
dharp Singh v. Sahib Singh 

[I. I*. R., 7 All., 184 

50 . Express limitation of oper- 

ation of wajib-ul-nrz — Time limited by agree- 
ment for pi e-emption — When by the expiess terms 
of a wapb-ul-uiz its operation is limited to the 
peuod of the settlement, a light of pre-emption 
created by it cannot beenfoiced after the expiry of 
that period, unless a provision has been made for 
that pm pose, or the operation of the wajib-ul-urz 
has been extended by the agreement of the parties. 
Rutiun Singh v. Oomrao Singh 

[4 N. W., 13 

57 . Right of alienation. — JEx- 

i^press conditions — Held that the conditions of the 

wajib-ul urz do m no way confer on any person 
under disability a right of alienation which he does 
not otheiwise enjoy. Ralhey Pandey v. Mun- 
saram 2 Agra, 85 

58. Condition that 

sharer’s consent shall be obtained — Held, on the 
construction of the wajib-ul-urz, that the condition 
stipulating that alienations should he made with the 
consent of all the sharers did not stipulate for the 
existence of pie-emption, and that the claim based 
on that was untenable. Ram Pershad Sahoo i?. 
Rumzanee 2 Agra, 37 

Gayadeen i7. Ramsahai . 2 Agra, Pt. 11,181 

Bubboo Doobey u. Ishree . . 3 Agra, 74 
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59 Agreement to offer property 

to co-sharers. — Mode of offer — Where the terms 
of a wa/jib-ul-urz aie that the property before sale 
to a stranger must be offered to the co- sharers, such 
offer must be made to each and kvery one of such co- 
sharers. Dowlht v. Netbam * 3 N. W., 42 

60 • Preferential right of co- 

sharers. — Right of refusal. — Where the terms of 
the wajib-ul-urz recognise the right of each sharer 
to sell without the consent of the others, but limit 
that right so far as to give preference or light of 
refusal to the co-sharers, the sale to a sti anger can 
only be good and valid on proof of offer being made 
and refused by the co-shaiers. Peemeshbee Doss 
z>. Raikoondttn Singh . . .3 Agra, 3 

61 — - Usufructuary 

lease , Construction of — Where the wajib-ul-urz pro- 
vided that, m cases of transfer by “sale, &c.,” the 
co-sharers would have a preferential right to|he same, 

** — Held that the co-sharers were entitled to claim by 
right of pre-emption to take over an usufructuary 
lease which was made for the term of eight years 
Ahmed Aii Khan u. Ahmed . 1 Agra, 101 

62. Shareholders , 

Right of — Relatives , Right of. — Strangers — One of 
the piovisions m the wapb-ul-urz of a village was 
that when a shaieholdei was desnous of selling his 
share, the right of purchase should he, first, with the 
real brothei of the shareholder, secondly, with the 
nearest relatives, thirdly, with the shareholders in 
the thoke , and lastly, with the shareholders m other 
Lhokes Held that, if a person was a near relative, 
he fulfilled all the conditions required, and there was 
no necessity that he should belong to the same thoke 
as the vendor* Held , also, where the parties were 
Mabomedans, that the wife of the vendoi must be 
regarded as a near relative within the meaning of 
the wajib-ul-urz, and that though she was not a 
shareholder, she could not be consideied a stranger, 
that is, a pel son who had no interest whatever m the 
family Mahomed JCukee v. Htjjjee alias Khuj- 
5 19*. W, 9 142 

03, Partition, Effect of.— Co- 

sharers — “ Village ” — Effect of perfect 'partition 
on covenants contained in the wajib-ul-urz — Th# 
wajib-ul-urz of a village contained a covenant among 
the co- sharers that, m the event of any one of them 
selling his share, a right of pre-emption should be 
enforceable, first, by a “ near shareholder ,” next, by 
a partner in the thoke , and thirdly, by a partner m the 
village. The village was subsequently divided into 
three separate mehals by means of a perfect partition 
under the N.-W P Land Revenue Act (XIX of 
1873). Held that the agreement regarding pre- 
emption remained m force after the partition The 
term “village,” as used in the wajib-ul-uiz, means a 
definite area of land with houses upon it, and does 
not necessarily imply anoint ownciship of such land, 
inasmuch as aftei paitition theie may remain some 
community of mteiest, and things held and used m 
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common by all the inhabitants Every one wlio lives 
in that area has a share in it, and may therefore be 
regarded as a “ shareholder ” within the meaning of 
the wanb-nl-urz. Gokal Singh v. Mannu Lad 

[I.Ii.R.,7 AIL, 772 

f 

64. - - Division of lands in village. 

— Right of sharer in one division to right of pre-emp- 
tion of share in another division. — The greater por- 
tion of the lands of a certain village weie divided 
into “thokes,” each thoke comprising a certain 
amount of land, and the rest of the lands were held 
in common according to the interest of the co-sharers 
m the village. The wapb-ul-urz contained the follow- 
ing provision regardmgthe right of pre-emption. 
“ Each sharer is by all means at liberty to tiansfer 
his right and share, hut first of all the transfer 
should be effected by linn m favour of his own bro- 
thers and nephews who may be shaiers, and, in case 
of their refusal, m favoui of the othei owners of the 
thoke.” Held , m a suit by a sharer in one thoke to 
enforce a right of pre-emption, undei the wa^rb-ul- 
urz, m respect of a share in anothei thoke, that the 
fact that the plaintiff m common with all the sharers 
of the different thokes was a sharer m the common 
lands did not make her a sharer m the vendor's 
thoke, and she had therefore no right of pre-emption 
undei the wapb-ul-urz. Maya Ram to Laohho 

[I. I>. R., 2 All., 631 

Affirmed on appeal to the Privy Council L AC ho no 
i;. Maya Ram . . . I* L. R., 5 All., 158 

pU R,, 10 I. A., 1 

65. Nearer co-sharer.-— Mortgage 

by conditional sale — Limitation. — Acquiescence . — 
Equitable estoppel —The two 3omt owners of a 2 
annas 8 pies share m a village jointly executed 
two deeds of mortgage by conditional sale, each for a 
share of 1 anna 4 pies, m favoui*, respectively, of 
R. and A , co-sharers in the village, and related to 
the vendors In 1875 the conditional sale m favour 
of R became absolute, and he was recoided as pro- 
prietor of half the share of the vendors, and obtained 
possession thereof. In 1882 A foreclosed his moi b* 
gage, and obtained possession of the othei half share 
R thereupon claimed the light to purchase the hall 
share so acquired by A on the allegation that he had 
a right of pre-emption in respect thereof, having be- 
come the vendee in 1875 of the other half share, and 
therefoie being the “nearer co-sharer” of the ven- 
dors withm the meaning of the wajib-ul-urz, and 
also being nearer in relationship to the vendors than 
A The wajib-ul urz provided that each eo-sharor 
was competent to transfer his own share, but that, 
when making a transfer, it was incumbent on him to 
notify the same to liis near co-sliarer, and, on his re- 
fusal, to other sharers m the village. The lower Ap- 
pellate Court held that the plaintiff was estopped 
from prefeirmg a claim to pre-emption on the ground 
that he had acquiesced in the conditional sale in 
favoui of the defendant, and also that he had no right 
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to pre-emption under the wa]ib-ul-urz Held tlia^ 
inasmuch as fiom 1875 to 1882 the only owneis of 
the 2 annas 8 pies share were the plaintiff and 
the mortgagor, they were the only co-shareis in re- 
spect of this particular share, although there were 
other co sharers m the village, that the plaintiff 
must therefore he regarded as a “ nearer co -sharer” 
of the vendors than the defendant within the mean- 
ing of the wajib-ul-uiz, and that as such he was en- 
titled to claim pre-emption Held , also, that the 
light of pre-emption which arose upon the sale was 
a new right, and not the same as that which aiose 
at the time of the mortgage, inasmuch as the wapb- 
ul-urz distinctly contemplated the right of pie-emp- 
tion as arising upon the two diffeient events of rnoit- 
gage and sale ; that the alleged acquiescence of the 
plaintiff pre-emptoi theiefoie occurred at a time 
when the right claimed by him was not yet m exist- 
ence, and that consequently the claim was not 
barred. Rup Naraih v. Awadh Prasad 

[I. L. R., 7 All., 478 

00. Stipulated price .—' “Rights 

mid interests — “ Qimat — “ Sale ” — ’Exchange — 
The wazib-ul-urz of a village gave a right of pre- 
emption by a clause providing that m case of trans- 
fer by any co-sharer of his lights and interests 
(liaqiyat), his paitncrs should have a light to pur- 
chase at the same puce (qimit) as the vendee had 
given. One of the co-shaieis tiansfuiedto a stianger 
1 biswa and G dhuis of a giove oi gaiden m 
exchange foi another piece of land — Held by the 
Full Bench that this transaction was a tiansfer of 
haqiyat withm the teims of the wapb ul-uiz Held , 
also, that the plot of land which was given m ex- 
change foi the 1 biswa and G dhuis must be con- 
sideied as a pi ice (qimat) within the teims of the 
wapb-ul-uiz Per Mahmood, J , that the woid 
“qimat” must be intei pieted m the sense given 
to it by the Alahomedan law% including not only 
money, but otliei kinds of piopeity capable of being 
valued at a dehnite sum of money, and coveimg the 
consideration of * sale ” as w ell of exchange as de- 
fined m sections 54 and 118 of the Tiansfei of Pio- 
peity Act (IV of 1882) respectively Niamat Ali 
i?. Asmat Bibi . . . I. L. R., 7 All., 626 

67, — Simple mortgage — “ Ti ans- 

fet ” — Mortgage . — Charge — Act IV of 1882 {Tians- 
fer of Property Act), s 5S — The wa]ih-ul-ui/ of a 
village gave a light of pre-emption to co-shareis on a 
tiansfei (mtikal) by sale oi moitgage (lalm) by a 
co-sharei ol “ lights and interests” (hakkiyat) Pei 
Petheram, C J — That as a simple moitgage, as de- 
fined in section 58 of the Transfei of Pioperiy Act, 
1882, by giving a light to sell, tiansfei s an interest 
in the piopeity moitgaged, a simple moitgage of his 
share by a co-shaiei created a light of pre-emption 
undci the teims of the wapb-ul-uiz Per Mahmood, 
J — The cu cuinstance that possession had not been 
transfei led to the moitgagee was one which had no 
bearing on the question whether a light of pre-emp- 

IV 
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tion arose under the terms of the wajib-ul-uiz in the 
case of a simple mortgage. The word “ mtikal,” as 
used m Hindustani, has the broadest meaning m 
connection with “ alienation,” “conveyance,” “as- 
signment,” or “ transfer ” of rights m immoveable 
property. The word “hakkiyat” means rights and 
interests in the legal sense of the phiase The word 
“lahn” is a genenc word indicating all that is in- 
cluded in the English word “ mortgage,” and is not 
limited to nsufiuctuary mortgages, but includes sim- 
ple mortgages also When general woi ds ai e used m 
a document, they must be understood m a general 
sense, unless they aie accompanied by any expression 
limiting or restricting tbeir ordinary meaning, or 
unless such limitation oi restriction arises from neces- 
sary implication. The woids “ mtikal,” “ hakkiyat,” 
and “rahn” in the wajib-ul-urz could he understood 
only m i the most general sense “Mortgage,” as** 
understood in Indian law r , includes simple mortgage 
as well as usufructuaiy, and one is as much a “ trans- 
fer of an interest m specific immoveable property” as 
the other. A simple mortgage is a “transfer?” be- 
ing tbe tiansfer of the right of sale. Held , there- 
fore, by Mahmood, /, that a right of pre-emption 
accrued under the terms of the wajib-ul-urz m the 
case of a simple mortgage by a co-sharer of his share 
to a “ stranger ” Per Beodhttrst, J , that one of the 
entries m a statement showing the tiansfei s which 
had taken place m the village at oi about the time 
the wapb-ul-uiz was flamed, which statement; was 
connected with the wapb-ul-uiz, l elated to a simple 
moitgage, from which it appealed that it was the in- 
tention that the co-shareis should have the right of 
pie-emption m all cases of moitgage, whethei usufruc- 
tuary or otheiwise, and therefore a light of pre- 
emption acciued under the teims of the wajib-ul-urz 
m the case of a simple moitgage Per Duthoit, J , 
that a pie-empti\e right was laised by the teims of 
the wapb~ul-urz only upon the occunence of a tians- 
fer of a share m the piopeity of the mehal, and a 
simple mortgage was not a transfer of property. 
Oxdeield, J — The word “ tiansfer ” used m the 
wapb-ul-uiz was not intended to lefei to a simple 
moitgage, but to mortgages wheie possession of the 
pioperty passes to the mortgagee Sheokata.:x Khar 
v . Mahipax. Khar . .LI*. R,, 7 All., 258 

08. Mortgage by conditional 

sale. — “ Transfer — Transfei of Pi opertg Ail , IV 
ofl8S2, s 58 — A clause m the w a 3 ib-ul-ui z of a village 
gave a light of pie-emption 111 lespect of “ tiansfei ” 
by the shareis of then lights and interests by sale and 
moitgage Held that a deed of conditional sale of a 
shaie mthe village, which did not tiansfer possession, 
was a transfer of an interest 111 the village, and was 
sufficient to let m the nglit of pre-emption Sheo~ 
ratan Kuar v Mahipal Kuar , I L R , All , 258, 
followed. Aziman Bibi v. Amir Ali 

[I. X,. R., 7 AIL, 343 

69 Sale without registration 

of transfer.— Transfer ofPt operlg Act, IV of 1882, 

7 G 
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Sal© without registration of transfer— 

continued, 

$. 5,— Fraudulent omission to transfer by registered 
instrument . — The wajib-ul-urz of a village gave the 
co-sharers a right of pre-emption in cases where any 
one of them should wish to “ transfer his share 
wholly or partly by sale or mortgaged One of the 
co-shaiers entered into a transaction by which he 
transferred the possession of his share to a sti anger 
for R300 and had mutation of names effected in the 
Revenue Department, but, in order to avoid the right 
of pre-emption, the parties omitted to execute or re- 
gister a deed of sale in respect of the transfer Meld 
by the Full Bench (Mahmood, J , dissenting) that 
the transaction gave nse to the right of pre-emption 
within the meanmg of the wajib-ul-urz. Far Pethe- 
bam, C, J ., that the terms of the wajib*ui-urz meant 
that if any co-sharer transferred his right wholly or 
partly, the right of pre-emption should ari^e : that 
Although the legal interest in the share was never 
transferred, the effect of the transaction m question 
was to tiansfer absolutely the whole right of pos- 
session from the vendor to the vendee, and that it was 
therefoie such a transfer as let m the right of pre- 
emption. Per Stbaight, J , that inasmuch as the 
defendants deliberately omitted to observe the neces- 
sary legal formality of a registered instrument with 
the object of defeating the pie-emptive right, it was 
very doubtful whether a Court of Equity would be jus- 
tified m allowing them to set up, and m giving effect 
to, a defence based npon tbeir own intentional evasion 
of the law Per Oldeiebb and Bbodhuest, J,J , that 
the failure of the parties to the transfer to comply 
with the requirements of section 54 of the Transfer of 
Property Act (IV of 1882), as to the manner m which 
the transfer should he made, did not alter the natuie 
of the transaction or affect the fact that a sale had 
been made, and could not affect a pre-emptor’s right 
in respect of it Per Mahmood, J ., that a valid 
and perfected sale was a condition precedent to the 
exercise of the pre-emptive right 5 that m the present 
case nothing had happened which could properly be 
termed a ** sale ” within the meaning of the wajib-ul- 
urz , that the application for mutation of names not 
having been registered, the provisions of section 54 of 
the Transfer of Propeity Act prevented it from 
taking effect as a sale, or passing the ownership from 
the vendor to the vendee , and that therefore, under 
the wajib-ul-urz, the right of pre-emption could not 
arise. Janei v, Gibjadat I. L. R., 7 AIL, 482 

70. Calculation of price, Mode 

of. — Proportionate share of pui chase-money — The 
wajib-ul-urz of a village contained this clause regard- 
ing the transfer of shares by sale or mortgage, viz •— 
“Whenever a shareholder intends to transfer his rights, 
his nearest co-sharer shall he first entitled to purchase 
the same, and on his refusal the other sharers m 
the thoke, and on their refusal sharers m other thokes, 
will he entitled. 3 ' S , the proprietor of a 4 pies share 
m one thoke and of a 9 pies share m another thoke, 
sold both shares, together with a bungalow, garden, j 
and factory situated on the land comprised in the 4 
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pies share, for RIO, 000 to T. and others, shareholders 
m the thoke containing the 9 pies share. JO and 
others, shareholders m the thoke containing the 4 pies 
shaie, sued to obtain possession of that share and the 
bungalow, garden, and factoiy, claiming the right of 
pre-emption tinder the wajib-ul-urz, on payment of a 
proportionate part of the purchase-money, which they 
estimated at four thirteenths of that sum, calculating 
the numbers of pies sold It was held (m accordance 
with the opinion of the Full Bench) that the plain- 
tiffs -were entitled to claim the right of pre-emption 
m respect of the 4 pies share to the exclusion of the 
9 pies It was also held that the right of pre-emp- 
tion did not extend to the bungalow, garden, and fac- 
tory. Instead of adopting the plaintiffs 3 mode of 
calculating the price payable for tbe property claimed, 
the lower Courts should have ascei tamed separately 
the value of the several pioperties sold. Sabig Ram 
t>. Debi Paeshad . . . , 7N. W., 38 

4. PURCHASE-MONEY. 

71. Apportionment of purchase- 

money, Illegality of — A person claiming to exer- 
cise his right of pre-emption must take the baigam as 
it was made. Any appoitionment of the purchase- 
money is altogethei illegal. Madhtjb Ohundeb 
Nath Biswas v Tomee Bewah . 7 W. R,, 210 

72. Dispute as to price, — Ar- 

rangement between vendor and vendee . — In a suit to 
establish a right of pre-emption to property winch 
had been sold, m which the plaintiff alleged that the 
actual value was different from that which was lecited 
in the deed of sale between tbe defendants, tbe vendor 
and vendee, — Meld that plaintiff was entitled to have 
the property at the price agreed upon between the 
vendor and the vendee, hut not to the benefit of an 
anangement by which a portion of the pi ice had been 
allowed to 1 emam an the hands of the vendee that he 
might pay off a mortgage-debt. Gobam Ayhya v, 
Joy Mungul Singh . . 13 W. R., 435 

73 . Rights of pre-emptor .---SaZe- 

contract — Deduction of amount recovered by vendee, 
— A pre-emptor is entitled to all tbe benefit which 
the vendee takes under the contract of sale. Meld , 
therefore, where a ceitam sum was fixed as the price 
of the pioperty, and such sum was paid by the vendee, 
but it was subsequently agreed between him and the 
vendor, as part of the sale- contract, that the vendee 
should recover for his own benefit certain moneys due 
to the vendor at the time of the sale, and the vendee 
recovered such moneys, that the pre-emptor was 
entitled to a deduction of the amount of such moneys 
from the sum originally fixed as the price of the 
property. Tajammub Husain v, Uda 

[I.Xi. B., 3 AIL, 668 

74 . Bad title of vendor as to 

part of property.—- -Pre-emptor and preferential 
pre emptor,— Certain persons sold an 8-anna share 
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Bad title of vendor as to part of pro- 
perty — continued 

of a village. Q sued the vendors and purchasers of 
the shaie to enfoice his right of pie-emption in re- 
spect of the sale, and obtained a decree. M., claiming 
1 anna 4 pies of the shaie as his property, sued the 
vendors and purchaseis of the shaie and G for 
such 1 anna 4 pies, and obtained a decree. He then 
sued the same parties to enfoice his right of pre- 
emption m lespeet of the remainder of the share, 
that is, 6 annas 8 pies, claiming to pay only a propor- 
tionate amount of the price paid for the whole share. 
Held that M was not hound to pay the price paid 
for the whole share, but only the proportionate amount 
of such puce. Muhammad Latip v Gobind Singh 
[I. L. R. s 5 AH., 382 

75 . Amount of purchase-money. 

— Mortgage by conditional sale — Reg . XVII of 
1806 , s. 8 — Foreclosure — Field that a pioceeding 
under Regulation XVII of 1806 foreclosing a mortgage 
by conditional sale was not conclusive as to the amount 
of the mortgage-money against persons subsequently 
claiming to enforce a light of pie-emption andiaismg 
the question as to the amount of the purchase-money. 
Forbes v . Ameeroonnissa Begum, 10 Moore’s I A 
340, lef erred to Also that, on geneial principles, 
a decree m a suit to foieclose a mortgage by condi- 
tional sale cannot bmd a person not a paity to the suit 
claiming to enfoice a right of pre-emption and laising 
a sinulai question Feld, also, that a peison claiming 
a l lght of pi e-cmption in i espect of a mortgage by con- 
ditional sale was bound to pay as the pi ice of the 
piopeity the entue amount due on such moitgage at 
the time it became absolute Ashik Ah v Mathura 
Xandu, I L R ,5 All , 187 , followed Tawakhul 
Kai i Lachman Rai Tawakhul Rai v Sheo 
Ghulam . . . I. L. R., 6 AIL, 341 

76. * Arrangement between vend- 

or and vendee as to payment of pureliase- 
money. — Right of pre-emptor to stand m the posi- 
tion of the purchaser — A co-sharer of a village sold 
part of his share to a stranger This sale was subject 
to a right of pie-emption created by the wajib-ul-uiz 
m favour of the paitners of the vendor. Only a pait 
of the pui chase-money was paid m cash, it being 
agreed that the balance should remain on ciedit, and 
be secured by two deeds m which the property was 
hypothecated by the purchaser to the vendor Held 
that it could not he said that the partneis of the vendor 
had not only the light of pre-emption, but also the 
right to be put m the same position with reference to 
all the peculiar incidents of the payment of the pur- 
chase-money as that arranged between the vendor 
and purchaser. Hihal Singh v Kokale Singh 

[I. Xj. R., 8 AH , 29 

77 . Clause in wa jib-ul-urz fixing 

price in ease of sale to a co-sRarer. —Vendor 
and purchaser — Sale to a stranger for higher price , 
— Agieement running with land — Fre-emptor enti- 
tled to take property on payment of price fixed vn wa- 
jtb-ul-urz. —Purchaser entitled to recover purchase- 


PRE-EMPTION — continued 

4. PURCHASE-MONEY— continued. 
Clause in wajlb-ul-urz fixing price in 
ease of sale to a eo-sharer —continued 
money — The wajib-ul-urz of a village contained a 
provision that any co-shaier desiring to sell his share 
should offer it to tire other co-shaieis before selling it 
to a stranger, and further, that, in case of sale to a co- 
sharer, the price to be paid should he calculated m 
proportion to the price for which a particular share had 
been sold m 1860, One of the co-sharers, without first 
offering his share to the other co-sharers, sold it to a 
stranger, for a puce higher than that which would be 
payable according to the above-mentioned provision. 
A suit for pre-emption was brought by a co- sharer 
against the vendor and the purchaser, and the plain- 
tiff claimed the benefit of the sale upon payment of 
a sum calculated according to tbe condition of the 
wajib-ul-urz relating to sales betwreen co-shareis. 
Held by the Full Bench that the condition of the 
wajib-ul-urz regaidmg the price to he paid for the 
share was still binding on the land, notwithstanding 
the sale , that a co-sharei was entitled to purchase the^ 
shaie at the price agreed befcue it could be sold 
to anyone else, and, m case of sale to a stranger, 
could call on the vendor and the purchaser to hand 
it over on payment of such price , and that, if the 
stranger vendee had paid more than was payable ac- 
cording to the wajib-ui-nrz, he was entitled to recover 
it from the vendor. Ahbar Singh v. Juala Singh , 
Weekly Notes, All , 1885, p. 226, distinguished by 
Tybeell, J. Kabim Bakhsh Khan v Phtjla Bibi 
[I. L. R., 8 AH., 102 

78 . Calculation of price.— Cove- 

nant for pre-emption , Breach of — Suit to enforce 
covenant — Four bi others, on making a partition of 
their joint property, covenanted with each other 
that if any one of them, oi then heirs, had to sell his 
share, he should offer to sell the same to one of the 
co-sharers One of the brotheis having died, his 
widow sold his share which she had inherited with- 
out such an offer to the surviving brothers, who 
theieupon sued her and her vendee foi possession 
upon payment of what they alleged to he "the value 
of the property, viz , R27 The Munsif found the 
value to be greatei (viz., R95), and set aside the 
sale without giving possession The lower Ap- 
pellate Court made an Older that, if plaintiffs depo- 
sited R95 m Court, their appeal would be decieed 
The plaintiffs deposited the amount, and a decree for 
possession was given them. Held that neither of the 
Courts had the power to make the decrees which 
they did, and the ordei of the low r er Appellate 
Court to deposit the money was not binding on the 
plaintiffs, who had no right under their contract to 
an election, after the value had been ascertained, 
whether they would purchase at that price or not. 
Qucere, — Can a perpetual covenant as to the disposi- 
tion of land be enforced ? Teipooba Soondubee v . 
JUGGEBNATH Dull . . . 24 W. R., 321 

5 LOSS OR WAIVER OF RIGHT 

79 . Refusal to pur chase .— Co ndi - 

tional decree. — Held that the plaintiff, having re- 

7g2 
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PRE-EMPTION — continued, 

5. LOSS OR WAIVER OP RIGHT*— ctmi&wcdt. 

Refusal to purchase— co^mited. 

fused to purchase at the sum actually given, could 
not come into Court and ask foi a conditional decree, 
which is given m cases where a higher price than 
was actually paid has been alleged to have been paid 
to the prejudice of the pie-emptor Ktjdhaea v 
Khtiman Singh . . , .1 Agra, 265 

80. - — Bona fide belief 

that price stated is m excess of real price . — A 
person having a right of pre-emption does not lose it 
by refusing to purchase the property at the price at 
which it is offeied to him, because he believes that 
such price is in excess of the real price, where such 
belief is entertained and expressed m good faith. 
Lajja Prasad v, Debi Prasad 

[I. Ii. R., 3 AIL, 236 

81. Effect of imperfect parti- 

tion on right of pre-emption. — Wheie there is 
imperfect partition, — viz., where the land is divided, 

•but the joint liability to the Government remains, 
and the property is not made into sepaiate mehals, — 
the right ot pre-emption is not lost Ram Pershad 
v, Buljeet Singh . , .2 Agra, 252 

82. Pre-emptor opposing muta- 

tion of names* — Effect of such opposition on 
right of pre-emption — Held that a pie-emptor is 
not precluded from claiming the propeity by right 
of pre-emption because he opposed the mutation of 
names only on the ground that the vendor was not 
m possession. Peera v. Shimbhoo . 2 Agra, 348 

83. Insertion of names of pur- 

chaser’s sons m deed of sale. Effect of.— Ab- 
sence of intention to defraud — Held that a pref eien- 
tml right to purchase is not lost merely by the inclu- 
sion ot the names of the sons of the purchaser in the 
sale-deed, if it be proved that the actual purchaser was 
the fathei, and the names of the sons were included 
m accordance with the prevailing usage, without 
any intention to defiaud the other co-sharers 
Dowbut Singh v. Kedar SingIu . 3 Agra, 25 

84. , Re-sale. — Effect of re-sale on 

right of pre-emption — A re-sale cannot destioy the 
light of pie-emption m a propeity the sale of which 
is admitted by the vendor. Putooaram v Sham 
Lall Sahoo . . . .7 W, R., 206 

85 . Relinquishment of right. — 

Partition of property sold on application of vendee. 
— Silence of pre-emptor — Waiver — Estoppel . — 
Subsequently to the sale of a one- third share in a 
village, the vendee applied for partition of the share. 
A co-sharer, who had a right of pre-emption in re- 
spect of the sale, made no objection to this applica- 
tion, and the partition was effected. The co-sharer 
aftei wards set up a claim to pie-emption. Held 
that there was nothing in the conduct of the pre- 
emptor which could amount to estoppel, or to a 
waiver of his right of pre-emption Motee Sah v. 
Goklee, N - W P , S. J). A 1861, p. 506 , distin- 
guished and dissented from \ and Bhairon Singh v. 


PRE-EMPOTON — continued. 

5 LOSS OR WAIVER OF RIGHT— continued. 

Relinquishment of right — continued. 

Lalman , Weekly Notes , All , 1884, p 216 , referred to 
by Mahmood, J. Thamm4N Singh v Jamal-ud- 
din I. L. R,, 7 All., 442 

86. ■ - Transfer of 

property to “stranger” — Bight of decree-holder to 
possession — The holder of a decree enforcing a right 
of pre-emption, who subsequently to the date of the 
decree sells the property to a “ stranger,” and per- 
mits the latter to pay the purchase-money decieed 
into Court, does not by such conduct debar himself 
from obtaining possession of the property in execu- 
tion of the decree. Bajgo v. Lalman, X. L B ., 5 
All,, 180; and Sarju Prasad v, Jamna Prasad, 
distinguished. Bam Sahai v Gaya 

[I. Ii. R., 7 All., 107 

87. — - Co-sharer 

joining relatives with himm claiming light. — Effect 
on co-sharer 3 s right. — Stranger . — A co-sliarer ot an 
estate, who has a right of pie-emption, does not, 
merely by joining with himself members of his 
family, who are not co-sliarers m such estate, in a 
suit to enforce such right, defeat such right Manna 
Singh v Bamadhm Singh , I L B , 4 All , 252, 
distinguished Bhurey Mad v Nawal Singh 

[I. L. R., 4 AH., 259 

88 . Forfeiture of right.— Trans- 

fer by pre-emptor to stranger , — Co-sharer in vih 
lage. — Wajib-ul-urz . — “Justice, equity, and good 
conscience f — Held, applying the doctrine of the 
Mahomedan law of pre-emption, such doctrine being 
m accordance with justice, equity, and good con- 
science, that a co-sharer in a village who had under 
the wajib-ul-urz a right to the moi tgage of a share 
m such village, who, m anticipation of obtaining the 
mortgage, moitgaged such shaie to a “ sti anger ” 
(that is, a person who had not a piefeiential right to 
the mortgage), thereby forfeited such right Rajjo 
v. Lalman . . . . I. E. R., 5 All., ISO 

89. Forfeiture of right.— Suit by 

pre emptor and “ stranger 33 to enfoi ce i ight '—Effect 
on pre-emptor 3 s right, — “Justice, equity, and good 
conscience . 33 — Mahomedan law — Held , applying the 
doctrine of the Mahomedan law of pre-emption, 
such doctrine being m accordance with justice, 
equity, and good conscience, that a co-shaier m a 
village who had under the wajib-ul-uiz a right of 
pre-emption m lespect of the sale of a share who 
joined a “strangei ” (that is, a peison who has not 
such* right) with himself m suing to enforce such 
right, thei eby forfeited such light. Sheodyal Bam 
v Bhyro Bam, N -W, P., S. I). A., I860 , ■ p 5 8; 
Guneshee Lai v. Zaiaut Ah, 2 N W,, 843 ; and 
Eakir Bawot v. Emamlalcsh , B. L. B , Sup. Pol,, 
85, ref ei red to. Bhawani Prasad v. Damru 

[I. It, R„ 5 AH., 197 

G. MISCELLANEOUS CASES. 

90. Suit for pre-emption.— 

Custom and contract. — Practice , — It is the practice 
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PRE-E MPTIOH — continued , 

6. MISCELLANEOUS CA SES — continued. 

Suit for pre-emption — continued . 

of the Courts to allow claims to pre-emption to be 
asserted on the giounds both of contract and custom 
in one and the same plaint. Nehchul v Than 
Singh 2N. W., 222 

9L Pleading right of pre-emp- 

tion. — Right pleaded m defence to suit for posses- 
sion by purchaser of co-sharer’s rights and interests 
— A co-sharer of a village, who is m possession, cannot 
plead the existence of a light of pre-emption m de- 
fence to a suit for possession by the purehasei of the 
rights and interests of another co-shaier. Ajudhia 
Bakhse Singh v. Arab Ali Khan 

[I. In R., 7 All., 892 

92. Want of opportunity to 

exercise right. — Conditions essential before 
alienation . — Held that the plaintiff, who had a pre- 
feiential right to purchase, and had no opportunity 
offered him, had a right to enforce those conditions, 
a compliance with which was essential before alien- 
ation to others. Abdoollah Khan v. Ameebun 

[1 Agra, 274 

PRELIMINARY INQUIRY. 

See Criminal Proceedings 

[9 W. R., Cr., 54 

See Criminal Procedure Code, 1882, s. 
351 (1872, s. 104; 1861-69, s. 206). 

[14 W. R., Cr„ 20 

See Magistrate, Jurisdiction or — Com- 
mitment to Sessions Court. 

3 B. L. R., A, Cr., 47 


PREROGATIVE OE THE CROWE, 
STATUTE LIMITING — 

See Supreme Court, Bombay. 

[3 Moore’s I. A., 468, 488 

PRESCRIPTION. 


Claim to Prescription . 

Col. 

, 4560 

Easements .... 

. 4560 

(a) Generally 

. 4560 

(61 Houses .... 

. 4561 

(c) Land .... 

. 4562 

(d) Money Allowance . 

. 4563 

(e) Office 

. 4564 

, (f) Collection oe Revenue . 

. 4564 

(g) Light and Air 

. 4564 

(h) Right op Way 

. 4564 

(0 Right to Water . 

. 4571 

See Grant— Power to Grant. 



[5 Bom., A. C., 1, 23 

See Cases under Limitation Act, 1877, 
s. 26 (1871, s 27). 

See Possession — Evidence of Title. 

[I. L. R„ 1 Bom., 592 


P RES CRIPTIO!N— * continued* 

I. CLAIM TO PRESCRIPTION. 

1 . Assertion of right, Form of.— 

Election m alternative case —The right asserted m 
a claim founded on prescnption should he strictly 
and clearly defined, n and cannot he based on rights 
which are inconsistent. When a party is called 
upon by the Court to elect which branch of a double 
case he will proceed with, the election must be 
distinct and clear, and such as will bmd him and will 
show accurately on the face of the record the claim 
(if any) which is abandoned. Bijoy Keshub Roy 
v Obhoy Churn Ghose . . 16 W. R., 198 

See Dhunput Singh Bahadoor v Narain 
Pershad Singh , . . 20 W. R., 94 

2. EASEMENTS. 

(a) Generally. 

2. Prescription Act.— Lain of 

mofussil of India , — The English Prescription Act * 
does not apply to the mofussil of India. Joy Pro- 
kash Singh ©. Ameer Ally * 9 W. R., 91 

3 . Easements, Law of.— Applic- 

ability of, to British subjects in India.— Ciml 
law — The law of easements in England, being derived 
from the ‘civil law, has no peculiarities to debar its 
being applied to British subjects in India. Cul- 
UANDOSS KlRPARAM V. CLEVELAND 

[2 Ind. Jur., O. S., 15 

4. Foundation of prescriptive 

rights. — presumption of grant. — Prescriptive rights 
aie founded on the presumption of a grant from 
long-continued uninterrupted user and enjoyment as 
of nght. Chundee Jaieah v. Ramohurn Moo- 
kerjee . . . . 15 W. R., 212 

5. Easement, how created. — 

User.— Easement creating damage to serment tene- 
ment — A giant, either express or implied, m prescrip- * 
tion, is necessary to establish an easement. Conclusive 
evidence is required to prove an easement the result 
of which is great damage to the servient tenement. 
Without an uninterrupted user there can he no claim 
to an easement. Zumeer Ali v Doorgabun 

[1 W. R., 230 

6. — Long possession. — User. — Pre- 

sumption of title. — Long and undisturbed user or 
possession confers title by prescription, because it 
is presumed to be founded on title. Gooroo Pershad 
Roy v. Byeunto Chunder Roy . 6 W. R., 82 

7. — * Permissive posses- * 

sion — To constitute a nght by prescription, the pos- 
session must have been as of nght Mere permissive 
possession cannot be the basis of right by prescription. 
Askar v . Ram Manick Roy 

[5 B. L. R., Ap., 12 : 13 W. R., 344 

8. Right of user .— AnHent and 

uninterrupted right — A party claiming the right of 
user by prescnption over the property of another 
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PRESCRIPTION- continued. 

2. EASEMENTS— continued. 

(a) Generally — continued. 

Right of user — continued. 
must show not only that the right has existed fiorn 
ancient days, hut also that it ha&been exeicised as of 
right, and has not been mteriupted. Mallik Ja- 
wad-ul-huq v . Ram Prasad Das 

[3 B. L. R., A. a, 281 

9. period creating right.— User 

as creating prescriptive title , — It was fomeily held 
that no fixed period had been laid down to create a 
light by prescription. Krishna Mohan Mqokerjee 
v. Jagannath Rot Jugi . 2 £. L, R., A. C., 323 

Rupchandra Ghose v. Rupmanjari Dasi 

[3 B. L. R , A. C., 325 : 12 W. R., 274 

Doorga Churn Paul v , Pearee Mohun 

[9 W. R., 283 

Bijot Keshub Rot v. Obhox Churn Ghose 

[16 W. R., 198 

10. Uninterrupted en- 

joyment.— Bom Reg V of 1827 , s. 1, cl. l.—Meld 
that unmtenupted enjoyment for a period of more 
than tlmty yeais was necessary m older toacquue a 
title by preseuption to an easement m the mofussil of 
the Bombay Piesidency; the law applicable to such 
cases being Regulation V of 1827, section 1, clause I, 
and that Act XIV of 1859 had made no alteiation in 
this respect Anaji Dattushet v. Morushet Ba- 
pushex , . 2 Bom., 354 : 2nd Ed., 334 

Rambhau Bapushet v Bhai Bapushet 

[2 Bom., 352 : 2nd Ed., 333 

IX. — — - User. — Cases prior 

to Limitation Act , 187 1. — Prior to the passing of the 
Limitation Act, 1871, m order to give rise to an ease- 
ment by pi ascription over immoveable property m the 
island of Bombay it was necessary foi a plaintiff 
claiming such an easement to prove twenty years’ 
unmtenupted user of it. Narotam Baph v Gan- 
* patray Panburang . , 8 Bom,, O. C., 69 

The peuod was fixed by the Limitation Act, 1871, 
section 27, at twenty yeais, and that provision has been 
continued in the present Limitation Act, section 26. 

12. Alterations m property.— 

Severance of tenements — Continuance of easement 
without grant — If the alterations which a man makes 
m his property before alienation of any part of it are 
palpable and manifest, and m then nature permanent 
changes m the disposition of the property, so that 
one part thereof becomes dependent on another, the 
purchaser of either part must take the land either bur- 
dened or benefited, as the case may be, by the qualities 
thus attached thereto. On a severance of tenements, 
an easement m its nature continuous would pass by 
implication of law without any words of grant. 
Amtjtooe Russool v. Jhoomuch Singh 

[24 W. R„ 345 

(5) Houses. 

13, Loss of easement.— Discon- 

tinuance of user.— Pulling down house.— Where the 


PRESCRIPTION— continued. 

2, EASEMENTS— continued. 

(b) Houses —continued. 

Loss of easement — continued . 

house, the right of easement to which was claimed, 
was not and had not been m existence for several 
years, nor was the intention shown of rebuilding it 
within a reasonable time, — Held that the right of 
easement which is aequned by prescription and en- 
joyment, and continues so long as the person enjoy- 
ing it continues the enjoyment and shows an inten- 
tion to continue it, had thus been lost by discontinu- 
ance , and tbat by the destruction of the tenement 
the servitude had been extinguished, and the plaintiff 
had no right to maintain the suit for the right of 
easement. Teeka Ram v. Doqrga Pershad 

[1 Agra, 190 

KaLEE DASS BaNEBJEE 17. Bhoobun Mohun 
Doss , . * . 20 W. R., 185 

14. Long-continued user of 

house as house of prayer.— Public right.— A 
thatched house, which had been used by the proprie- 
tor of the land whereon it stood as a house of prayer 
for himself, family, neighbours, and the public, hav- 
ing been blown down, a brick-built one was erected 
m its stead by public subscription and maintained for 
tbe same purpose. After the proprietor’s demise 
his heirs claimed the right and title to the house. 
Meld that the consent of the proprietor, added to 
the long use of the house by tbe public, entitled the 
public by way of implied grant to tbe occupation of 
the same as a house for piayer, and the plaintiffs 
could not succeed Suproo Shaikh Durjee v. 
Futteh Shaikh Durjee . . 15 W. R., 505 


(c) Land. 

15, Title by prescription.— Ad- 

verse possession. — Qucere, — Whether a title to land 
can he gamed by piescnption without adveise pos- 
session. Raj Narain Dutt v. Gourmonee Dos- 
see 0W.R„ 215 

10, Immemorial use of land for 

burial ground, — Right of zemindar — Where a 
piece of land has been used from time immemorial 
by the inhabitants of a mohulla for the pmpose of 
burying their dead, such use excludes any claim to 
exclusive possession by the zemindar which inter- 
feres with that use. Mohun Labl v Noor Ah* 
mud . . . .IN. W., Ed. 1873, 202 

17, Right to land for stall in 

market. — In a suit to recovei possession of a piece 
of land on which defendant had erected a stall for the 
sale of commodities on market days, it was held that 
defendant’s right of resort to the market as a member 
of the public did not warrant his having a stall 
located m a particular spot, and that the latter right 
could only be acquired either by grant or by pre- 
scription. Ram Maniok Roy v. Asgur 

[11 W. R., 112 
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¥KESCILIPTIOH--continued. 

2. EASEMENTS — continued . 

(c) Land — continued . 

18. Intervention of owner after 

title lost by lapse of time — Where a propnetor 
of certain land lost all title to it through the opera- 
tion of the Statute of Limitations, but subsequently 
wteivened and held it for a yeai or two twenty- 
eight yeais befoie action brought, while Regulation 

V of 1827 was m force, it was held that he could 

not rely on this possession to defeat the statute, but 
must show affirmatively that this intervention was 
rightful and m virtue of propnetoiship, and such as 
to supeisede the previous piescriptive right acquned 
against him. Ram Chandra bin Madhavrav 
v . Abaji . ... 1 Bom., 64 

10 4 Right to watan.— Bom Beg. 

Y of 1827 , s 1, cl 1 — Uninterrupted possession — 
The plaintiff m 1861 sued to lecover his share m a 
watan The defendants had been m actual possession 
of it from 1811 to 1830, when the Government 
attached the watan and enjoyed its revenues till 
1845 In 1846 it was restoied to the defendants 
Held that the defendants had uninterrupted posses- 
sion for moie than thirty yeais, under clause 1 of 
section 1 of Regulation V of 1827 Lado Lakshu- 
man v. Keishnaji Sadashiv . 6 Bom., A. C„ 41 

(d) Money Allowance 

20. Allowance attached to here- 

ditary office. — Bom Beg Y of 1827 — Immove- 
able propel ty — An annual allowance for palki haq 
to the holder of the hei editary office of desai paid by 
Go\ eminent out of the land levenue of a particular 
peigunnah to successive desais for upwards of thirty 
yeais was held not to create a piescriptive title, as 
such money payment was not “ immoveable propei ty ” 
within the meaning of Bombay Regulation V of 
1827, section 1, clause 1 Government or Bombay 
v. Desai Kullianbai Hakoomutrai 

[14 Moore’s I. A., 551 

21. Annual allowance.— Pre- 

sumed grant. — Eoi npwaids of a century the holdeis 
of an mam had paid an annual allowance to the par- 
ties represented by the appellants, plaintiffs below\ 
Held (Tucker, J ffiissentiente) that the recipients 
had acquired a good title to the allowance by pie- 
scnption, and that an original grant for a sufficient 
consideration must he presumed. Bhavani v 
Hasan Miya . . . .1 Bom., 45 

22. Continued voluntary pay- 

ment. — Bom Beg. Y of 1827 , s . 1 — Chirda hags 
— Acquisitive prescription. — A prescuptive right to 
have a yearly payment made by Government to a 
private individual cannot be acquired by reason of a 
continued series of voluntary payments made to him 
by Government extending over a period of more 
than thirty years. Thus where Government paid a 
yearly sum of R32-4-6 to a chirda haqdar, by whom 
no sei vices m return were rendered, from the year 
1818 to 1860, and then discontinued such payment 
to the heir of the last holder, it was held that such 
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2 EASEMENTS— continued. 

(d) Money Allowance— continued. 

Continued voluntary payment — continued, 

yeaily payments gave the haqdar no prescriptive 
rights against Government Collector op Surat 
v. Daji Jogi . ^ . . 8 Bom., A. C., 166 

23. Allowance not incidental 

to hereditary office — Bom. . Beg Y of 1827 > s. 
1, cl 1 — In considering, with leference to prescrip- 
tion, whether an allowance (not being incidental to 
an hei editary office) is or is not immoveable property, 
the High Court has geneially followed the test — 
“ Is or is not the allowance a charge upon land or 
other immoveable piopeity Wheie an allowance 
by Govei nment w as neither incidental to an hei editary 
office noi a charge upon immoveable pi operty, andw T as 
not supported by a grant from Government, the en- 
joyment of it for thirty yeais did not cieate a pie- 
scnptive title to its continuance under Regulation 
V of 1827, section 1, clause 1. Government ok 
Bombay v. Gasvami Shei Girdharlaljt 

[9 Bom., 222T 

24. Fixed permanent allow- 

ance. — Grant. — Immoveable property — Nibandha. 
— Hindu laiv — The right to receive annually a fixed 
permanent allowance payable out of the revenues of a 
temple is nibandha, ” and must he regarded as im- 
moveable property under the Hindu law; but this 
rule could not enable the right to be acquired by pre- 
scuption Lakshmandas Bhaoatramji v Mano- 
har Ganesh Tambekar . I. Ii. R., 10 Bom., 149 

(e) Office. 

25. Religious office held Tby 

successive appointees.— Row Beg Y of 1827 , 
s, 1 , cl 1 — When a xeligious office with lands at- 
tached theieto was held by seveial gurus m succession, 
each holding such office by virtue of an appointment 
made on bis accession, it was held that no proprie- 
tary right could he acquired by such gurus m the 
office or lands against the patron or owner, by pre- 
scription, as such a case did not come within the 
meaning of clause 1 of section 1 of Regulation V of 
1827. Tvatat Svami v Andanya Charanti 

[6 Bom., A. C., 132 

(J) Collection of Revenue. 

26. Joint kaTbuliatdars.— Bxclu- 

sive collection by one kabuhatdar for more than 30 
years — Where a kabuliatdar collected Government 
revenue for moie than thirty years, the kabukat be- 
ing signed each year by his co-kabuliatdar as well as 
by himself, it was held that by so doing he had not, 
under the circumstances, acquned a prescriptive 
right to collect the levenue to the exclusion of his 
co-kabuliatdar Bapu Ram Parbhu v Yisaji 
Chando Saktanekar . 8 Bom., A. C., 182 

( g ) Light and Air. 

27. Light and air. Right to. — 

Basements to dwelling-house — Use as a dwelling - 
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house — To acquue by prescription a right to the 
umnteriupted access of light and air through the 
windows of a dwelling-house, it i£ sufficient that the 
building in respect of which the right is claimed has 
assumed the appearance and outward aspect of a 
dwelling-house for more than twenty yeais befoie tlje 
tune of the commencement of the suit, though not 
completed or used as a dwelling-house for the full 
period of twenty yeais before that time When a 
building is so far completed as to show an intention 
to use it as a dwelling-house, with certain windows oi 
openings for light and air, from that time it becomes 
the duty of those who are concerned m preventing a 
pieseuptive right to the access of light and an from 
arising m respect of such windows, to take steps 
to challenge and hinder the acquisition of such 
right Pranjivan Das Harjivan Das v Maya- 
bam Samal Das . ... 1 Rom., 148 

^ 28. — Ancient lights — 

Ancient lights cannot he obstructed by the ownei of 
the adjacent land building on it, so as to obscuie the 
light and air always enjoyed Whether the party 
has or has not other windows on another side of his 
premises is lmmateiiaL Pusan Medduck: v Ooday 
Chand Muleice: . . . 3 W. E., 29 

Mahomed Hossein v. Jaeue Ali . 4 W . R., 23 

20, — Right to have 

windows closed — Invasion of privacy, comfort, and 
ventilation — If the plaintiff's privacy was invaded, 
and the defendant could not establish his right by 
long usage, the former was entitled to have the win- 
dows closed, and the latter could not be allowed to 
open new windows, merely because the comfort and 
ventilation of his own building would be increased 
Gogb Dabs v, Manohtjb Bass . 2 Agra, 269 

30. * — — Presumption of 

lost giant — Positive and negative servitudes — Ob- 
structions —2 Sf 3 Will IV , c. 71,— In a suit to 
remove an obstruction to the enjoyment of light and 
air and for damages,— Held by Mabkby, J. 3 that m 
cases where English law is applicable, the law of 
prescription is that existing m England pnor to the 
passing of the Prescription Act. Although the en- 
joyment of light and air as of right for upwards of 
thirty years is evidence from which an enjoyment 
fiom time immemorial may be presumed, yet inas- 
much as the period of legal memory is about 700 
years, the claim by prescription m this country is 
defeated by the fact that English law has only been 
introduced here for about 200 years. Where an ease 
ment has been enjoyed for upwards of twenty years, 
the presumption of a grant is a question of fact, and 
not of law. Distinction diawn between positive and 
negative servitudes Reid by Peacock, C, J — A 
right to an may be acquued by express grant, but it 
cannot be acquued merely by presumption arising 
f^oin user, whether the presumption is a presumption 
of prescuption or not The only amount of light 
which can be claimed by prescription or by length 
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of enjoyment, without an actual grant, is such an 
amount as is reasonably necessary for the convenient 
and comfortable habitation of the house. The unin- 
terrupted enjoyment of light for twenty years ac- 
quiesced m by the ownei of the servient tenement 
raises a presumption of light which, m the absence 
of any evidence to lebut it, ought to be acted upon 
by those who have to deteumne the facts Such 
presumption is one of law, and not of fact. Held by 
Nobman, J — Servitudes aie known and lecogmsed 
both m Hindu and Mahomedan law A right to the 
unobstructed access of light is not a pioperty or in- 
terest m the light itself, nor a right to be enjoyed m 
or over the soil of the adjacent owner. By analogy 
to the law of limitation, an adveise and uninter- 
rupted use of an easement for twenty yeais confeis 
a right to it therefore, where the access of light and 
air through the windows of a house has been enjoyed 
for twenty years, and there is nothing to rebut the 
pie sumption of title, the law implies an obligation on 
the part of an adjoining owner not to interrupt the 
fiee access of necessaiy light and air through such 
windows. Bagbam v. Khetteanath Kabeobmah 
[3 B. L. R., O. C.,18 

31 , Knowledge and 

acquiescence — 2 Sf 3 Will. IV., c 71. — In a suit 
for enforcing the lemoval of an obstruction to the 
alleged light of the plaintiffs to the light and air 
through certain windows m a room of a house conti- 
guous to the house of the defendants, it was pioved 
that the plaintiffs had purchased the promises m 
1847, and that the building of the room m which the 
windows in question were had been subsequently 
commenced m 1849, and the Judge of the Court 
below found on the evidence that the room and 
windows had been completed and m use for a period 
of twenty years piior to the date of suit. May 18tli, 
1870 , that the plaintiffs had enjoyed the light and 
air thiough the windows for a penod of twenty years 
without any interruption by the defendants , and it 
being proved that the defendants had by buildings 
obstructed the light and air coming to the plaintiffs' 
windows, he granted an injunction commanding the 
defendants to take down so much of the wall as rose 
to the height of more than five feet above the level 
of the plaintiffs' floor, and restraining them, th$ 
defendants, from continuing their building above the 
height of five f^t Held , on appeal, per CoxrCH, 
C. J — By the English law before the Pi esci iption 
Act (which is the law governing the case), the pre- 
sumption of a grant, m the case of a claim to the 
access and use of light for a building, was a presump- 
* tion of fact, the piesumption being founded on the 
consent or acquiescence of the owner of the servient 
tenement. Acquiescence implies knowledge, and 
knowledge may be presumed where the owner is m 
possession Tlmie must be knowledge for twenty 
years, at any rate, if the knowledge were foi a 
lesser period, whethei theie was a grant would be a 
question of fact, and no presumption could arise. 
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The question of whether oi not theie was knowledge 
is one preliminary to the consideiation whether or 
not a grant is to be piesumed Meld oil the evidence 
that theie had been no knowledge on the part of the 
defendants dui mg the whole time, and theiefoie there 
had not been a twenty years* enjoyment of the light 
and an with then acquiescence Meld per Maeyby, 
J — The presumption of a lost giant is one of fact. An 
uninterrupted user foi twenty years would be evi- 
dence fiom which, taken with other circumstances, it 
might be inferred that a grant had existed No 
“ patientia,** or “submission** on the part of the 
defendants being shown so as to constitute an ac- 
knowledgment of the existence of the light of the 
plaintiffs to the light and air, the defendants weie 
entitled to succeed. Bhuban Mohan Baneejee 
v. Elliott . . . . 6B.L.R., 85 

Meld on appeal to the Privy Council, that the law 
of prescuption applicable to India was the English law 
previous to the passing of the Prescription Act, 
2 & 3 William IV , Cap 71. In older to establish a 
right to light and an, an uninterrupted user of at 
least twenty years, with the acquiescence of the owner 
of the servient tenement, must be shown. In a suit 
to restrain the defendants from obstructing the light 
and an tliiough certain windows of a house belong- 
ing to the plaintiffs, it was shown that the enjoyment 
of the alleged right began on 14th Api ll 1850, the 
windows then being m a sufficiently finished state to 
cieate the right In Maich 1870, the plaintiffs 
received notice from the defendants of their inten- 
tion to erect a building which would have the effect 
of obstructing the passage of light and air through 
the plaintiffs* window's The building was actually 
commenced on 23id Maich 1870, but it was not 
actually laised to such a height as to amount to an 
obstruction until some days aftei the twenty years 
had elapsed. Meld that there was not an enjoy- 
ment foi twenty years with the acquiescence of the 
defendants such as entitled the plaintiffs to maintain 
the suit Quaere, — Whether proof of constiuetive 
knowledge on the part of the defendants would not 
be ’sufficient to show their acquiescence Elliott 
v. Bhoobtjn Mohtjn Bonebjee 

[12 B. L. n., 406 : 19 W. R., 194 
X,. R., I. A., Sup. Vol., 175 

32. • Act IX of 1871 , 

s 27 — Enjoyment “ as of right f — Unity of posses- 
sion — The English Prescription Act (2 fy 8 Will. 
IV, c 71), s. 3 — Grant independent of user. — In a 
suit to restrain the defendant fiom obstiuctmg the 
access of light and air through certain windows of 
the plamtift*s house, it appeared that both the tene- 
ments had formeily consututed ihe joint piopeitv of 
a Hindu familv and that zn 1835 a partition took 
place anions: the vanoas members composing it, by 
which tK tenement m the occupation of the plaintiff 
became separated from that occupied by the defend- 
ant, that the latter piopeity was, m 1860, pui- 
chased by the plaintiff jointly with one G , but under 
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the purchase the plaintiff took sole possession theieof ; 
that m 1867, however, he relinquished it m favour of 
G m pursuance of an award, wherein it was found 
the plaintiff had no right or title theieto , and that 
m 1870 it was purchased by the defendant, who, m 
1871 and 1872, elected the obstructions complained 
of by the plaintiff Meld that though, m the interval 
between 1860 and 1867, the plaintiff had not such 
an estate m the servient tenement as to constitute 
unity of title m him to the two tenements, and 
thereby extinguish all easements between them, yet 
the unity of possession m the plaintiff dui mg that 
period excluded the operation of section 27 of Act 
IX of 1871, as the enjoyment during that time 
was not “of right** Semble , — In order that the 
enjoyment should he “of right,** there must he an 
adverse exercise of it as against the servient holder. 
Act IX of 1871 does nob exclude other modes than 
therein provided of acquiung an easement by enjoy- 
ment. In this case, applying the law of prescription 
in force in Calcutta prior to 1871, which was the 
English law previous to the passing of 2 & 3 William 
IV , Cap. 71, a grant might be implied independently 
of user : and under the circumstances of the case, the 
plaintiff was entitled to such right to easements of 
light and air as can he inferred from enjoyment, — i e , 
a right to restrain the defendant from committing 
any act whereby the access of light or air should he 
so diminished as with respect to air to prove a nui- 
sance or injurious to health, and with respect to light 
to render the house unfit for comfortable habitation. 
Modhoosoodun Dey v . Bissonath Dey 

[15 B. L. R., 361 

33. Ancient lights . — • 

Enlargement of ivmdow — Obstruction — Motice — 
j Delay — Mandatoiy injunction, — Wheie a person, 
who has a light to light from a certain window, 
opens a new window, or enlarges the old one, the 
ownei of an adjoining bowse has a right to obstruct 
the new or enlarged opening, if he can do so with- 
out obstructing the old , but if he cannot obstruct 
the new without obstiuctmg the old, he must sub- 
mit to the burden A plaintiff entitled as of right 
to light and air through a certain window, subse- 
quently enlarged it, and on the light thereto being 
interfered with by the defendant, gave him notice 
to remove the obstruction two days after it had 
been completed. Meld that he had been guilty of 
no delay m taking steps to prevent the obstruction, 
and that he was entitled to a mandatory injunction 
requiring the defendant to remove it. Pboyabtttty 
Dabee v. Mohendeo Lall Bose 

[I. L. R., 7 Calc., 453 

34. Obstruction — 

Substantial injury — Injunction — Damages — Ac - 
quiescence — Any act by which the control of light 
and air aie taken out of the hands of the person 
entitled to them, or by which the access of light and 
air to the window of a dwelling-house is interfered 
with, is pimd facie an injury of a serious character. 
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Where the defendant, without leave or license, took 
possession of the plaintiff's window as completely as 
if he had blocked it up altogether, — Held that no 
precedent warranted the substitution of damages for 
an injunction in such a case against the plaintiff's 
will. The defendant's building which obstructed the 
access of light and air to the plaintiff's window 
began m May and the plaintiff instituted his suit m 
July. Held that, pnmd facie , the plaintiff was en- 
titled to the removal of the obstruction, and that it 
was for the defendant to show that the right had 
been lost by acquiescence Nandkishob Balgovah 
t>. BHAGUBHAI jPBANVAIABDHAS 

[I. Ii. R., 8 Bom., 95 

35. — — User. — Adjoining 

houses with 'party wall — The plaintiff and defendant 
being owners of two adjoining houses, with a common 
party wall between them, the former placed a window- 
* frame m an apertuie m an upward extension of his 
part of the wall which he had erected eight years be- 
fore suit, and the latter thereupon raised the wall on 
her side so as to cut off the supply of light and air 
which the plaintiff used to receive before, and after 
the placing of the window-frame. Held that there 
had been no appropriation of the light and an by the 
plaintiff for the statutory period (twenty yeais) 
creating m him a right of easement, and entitling 
him to lehef against the inconvenience sustained by 
him. Sabubai v t Bapf Nabhab 

[I. L. R., 2 Bom., 660 

38. Air, Right to.—* Right to unin- 
terrupted passage of an The owner of a house can- 

not by prescription claim to he entitled to the free 
and uninterrupted passage of a current of wind. He 
can c laim no more air than what is sufficient for 
sanitary purposes. Baebow t>. Akoheb 

[2 Hyde, 125 

% 

(h) Bight or Wat. 

3 7. Path across land. — Implied 

grant . — Modes of acquiring easements — Limita- 
tion Act (XV of 1877), s . 26 — In a suit foi an in- 
junction to restrain the defendant from using a path 
on the plaintiff's land, it appealed that the land held 
by the plaintiff and defendant had originally belong- 
ed to one owner, and that the plaintiff and the de- 
fendant had obtained their respective tenements more ; 
than twenty years previously. The path had been 
admittedly made by the original owner, but the 
plaintiff contended that when he purchased the land 
he had closed the path. This the Munsif disbelieved, 
and refused the injunction. The District Judge, 
treating the case as if it fell under section 26 of the 
Limitation Act, and being of opimon that the defend- 
ant had not proved twenty years' peaceable, open, 
and uninterrupted exercise of the right of way, gave 
the plaintiff a decree Held that the mode of ac- 
qumng an easement provided by section 26 of the 
Limitation Act is not the only way m which an ease- 
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ment may he acquired, hut an easement may also be 
acquired by implied grant. In the present case tho 
use of the path might he absolutely necessary to the 
enjoyment of the defendant's tenement, m which case 
there would be an easement of necessity , oi the use 
of the path, though not absolutely necessary to the 
enjoyment of the defendant's tenement, might be 
necessaiy for its enjoyment m the state m which it 
was at the time of severance , and m this case, if the 
easement weie apparent and continuous, there would 
be a presumption that it passed with the defend- 
ant's tenement Chabu Sttbnokar v. Dokoubi 
Chtjndeb Thakoob 

[I. Xu R., 8 Calc., 956 : 10 C. X. R., 577 

38 . Xan.e from public road to 

bouse.— User. — Limitation Act (IX of 1871), s. 27. 
— In a suit for declaiation of the plaintiff's right of 
way over a lane leading from a public road to a door 
in the plaintiff's house, which lane the defendant, 
who resided at the end of the lane, had obstiuctcd 
so as to prevent access to the plaintiff's house, it ap- 
pealed that the house m respect of which the ease- 
ment was claimed belonged m 1855 to one H C., 
during the time of whose occupation there was user 
of the light of way ovei the lane to the dooi, until 
he had the door bricked up. In April 1865 the house 
was sold by H.C , and in June 1867 was conveyed by 
the purchasei to the plaintiff From the blocking up 
of the door until the plaintiff's purchase no user was 
proved. The suit was brought m June 1875, about 
a month after the erection by the defendant of the 
obstruction complained of. Held , both m the Court 
below and on appeal, that the owner of the dominant 
tenement having, with the intention of pi eventing 
the use of the way, created an obstruction of a 
permanent nature which rendered such use impos- 
sible, the way could not he said, during the continu- 
ance of such obstruction, to have “ been openly en- 
joyed " withm the meaning of section 27 of Act IX 
of 1871, and that, accordingly, though there had 
been no mtenuption within the meaning of that sec- 
tion, a right to the way had not been established 
under the Act. Sham CHtri&r Auddy v Tabiney 
Chubn Bahebjee 

[I. X. R„ 1 Cale., 422 : 25 W. R., 228 

39 . Right of passage. — Unity of 

possession . — Sevet ance, — Nuisance arising from 
acts of several persons — The woids “appurtenant** 
or “ belonging " will ordinarily carry only actual exist- 
ing easements, and thercfoie will carry no right of 
way over the land of the grantor, though, under cer- 
tain circumstances, even these words will have a wider 
construction. Where further words are used, such 
as “therewith held or used," such words will carry a 
way formerly enjoyed as an easement, but as to 
which the right has been suspended by unity of pos- 
session. But such words will not carry a way made 
by the owner of both properties during the unity of 
possession for his own greater convenience in the use 
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of the two properties jointly. But where, during 
the unity of possession, a way, which has nevei exist- 
ed as an easement, is m fact used for the con- 
venience of one of the tenements afterwards severed 
the authorities show that the words in question are* 
large enough to carry it. One who has a right of 
passage over any place, must not, any moie than the 
owner of the soil might, use it in an excessive or 
improper manner so as to obstruct the exercise by 
otheis of their lights The acts of several persons 
may together constitute a nuisance, though the 
damage occasioned by the acts of any one, if taken 
alone, would not be appreciable. Chundeb Koomab 
Mookebji v , Koylash Chundeb Sett 

[I. Xi. R., 7 Calc., 665 

Substantially confirmed on appeal, see Shama 
Chubn Dey v. Chundeb Coomab Mookebjee. 
Chundeb Coomab Mookebjee v. Koylash 
Chundeb Sett . . I/L. R., 8 Calc., 677 

. 40. Bight of passage for boats 

m the rainy season.— Water.— A right of pas- 
sage for boats m the rainy season over a channel 
wholly in another man's land, is, in respect of extent, 
analogous to an ordinary right of way; and the 
dominant owner cannot complain of the servient 
owner's narrowing the channel, so long as the latter, 
by so doing, does not prevent the former from pass- 
ing and lepassmg as conveniently as he has always 
been accustomed to do. A right of passage foi boats 
in the lamy season over another pei son's tank must 
be claimed m a particular direction m order to be 
valid. Doobga Chubn Dhub v. Kally Coomab 
Sen . I. L. B., 7 Calc., 145 : 8 C,L. B., 375 


41. Right of private ferry. — 

User for twenty years. — Per Gabth, 0. J., and 
White, ./'—Twenty years is the shortest period 
within which such a light of ferry can be established 
by user Per Mittee, J.— Where the existence of a 
private right of feny plying between the lands of A. 
and B. is admitted by B , no question of user arises ; 
the issue that is raised between the parties is not 
whether a private ferry exists, but whether the 
recognised private ferry which is m existence is the 
property of A, or JB • but semble , — supposing such 
question of user to arise, a right of private ferry can- 
not be estabhshed as an indefeasible right by long 
nser. Paemeshabi Pbosad Nabain Singh v. 
Mahomed Syub 

£1. Xi. R., 6 Calc,, 608 ; 7 C. L. R., 504 
(i) Bight to Wateb. 

42. Right to flow of water.— 

Obstruction to flow of water . — Continual user . — The 
plaintiff brought a suit to establish his right to an 
uninterrupted flow of water through a channel which 
ran into a tank in a village which was the plaintiff's 
property, and to compel the removal of sluices erect- 
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ed across the said channel by the first defendant's 
predecessor in office* and used for the purpose of 
divei ting the flow of the water Held that acquies- 
cence m the sense of meie submission to the inter- 
ruption of the enjoyment does not destroy or impair 
an easement. To be effectual for that purpose it 
must be attributable to an intention on the part of 

t 7 r e 7 i m ? er !° abandon tb e benefit before enjoyed. 

also, that the diversion of the water was a con- 
tinuing injury down to the time of the institution of 

suit was not haired. 
Meld, also, that it must appear from the circum- 
stances m evidence msuch case that the interference 
or obstruction complained of is not a trivial but a 
substantial injury m order to warrant relief by way 
of injunction. Meld, also, that the right to an ease- 
ment m the flow of water through an artificial 
water-course is as valid against the Government as it 
is against a private owner of land. Meld, per Scot- • 
LANB, ay— That the grant of an easement may be 
presumed from mere continued user of the privilege 
openly enjoyed by the occupiers of the dominant 
tenement as of right throughout any long period of 
time without interruption on the part of the proprie- 
tor of the servient tenement, but with this quahfiea- 
tion, that the user should he for at least the period 
of advei se possession which is prescribed by section 1, 
clause 12 of the Act of Limitations, as a bar to the 

r cor P ore£d property. Per Innes, 

^.—1 hat no precise period of uninterrupted enioy- 
ment can be fixed as sufficient of itself to establish a 
right to an easement Ponnusawmi Tevab v. 
Gollectoe oe Maduba * . .5 Mad., 6 

7 ” Presumption from 

tony user —Limitation Act, 1877, s 27 —A right to 
the uninterrupted flow of water along a defined 
cbanne ^ °y ei lands of others may exist independ- 
a X ol, P? r °7 lsl0ns of section 27 of the Limitation 
Act, 18/1. When such a right is claimed as a here- 
ditary and customary right and evidence is given m 
support of long user, such evidence may he sufficient 
to justify the Court in presuming a grant of the 
easement, and a Court is not justified in dismissing 
the suit on the ground that there had been no user 
by the plaintiff within two years prior to suit Sbi- 
n i vasa Bah Saheb (Jagibdab oe Aeni) v. Secbe- 
taby oe State eob India 


[I. L. R., 5 MatL, 226 

^4* ~Z — Permission to 

erect dam. — Grant — Relief against injury done by 
permissive act —When a tenant by his lessor's per- 
mission erected a dam upon his holding, and thereby 
obstructed the natural flow of the water to other 
lands of the lessor, — Meld that the mere permission 
did not amount to a grant. Meld, also, that there 
was no implied grant of the right to use water so as 
to derogate from the rights of those through whose 
lands the stream would otherwise flow. Meld, also, 
that the right under the permission might he ter- 
minated by revocation of the latter, but that such 
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revocation would only "be permitted on the terms of 
the landlord paying to the tenant the expenses 
which that permission had led *him to incur Even 
when the dominant and servient tenements are the 
pioperty of different persons, a man may license an 
act m its inception, and yet be entitled to relief 
when the act is found to have injurious consequences 
which he could not have contemplated at the time of 
the license. Kesava Pillai v. Peddu Reddi 

[1 Mad,, 258 

45 # — Exclusive right 

to use of water — The plaintiffs, as shareholders m, 
and heads of, the villages of Ariyur and Kuvmkudi, 
sued for an injunction directing the defendants to 
close an irrigation channel which was opened m 
1869 and to remove the sluice. It appeared that a 
channel called Kaduvai had, by means ot a branch, 
• for very many years supplied the plaintiff's ullage 
with water. The village of Partical, of which the first 
defendant was mirasidar, up to the date of the 
opening of the new channel had received its supply 
from the Mallattar channel. The supply from this 
was insufficient, and the second defendant, the Supei- 
in tending Engineer (representmg Government) de- 
signed a new channel from the Kaduvai to supplement 
the deficiency of the Mallattar. The water of the 
Kaduvai was diveited into the new channel at a 
point above the point of divergence of the branch 
channel from the Kaduvai to the plaintiffs village. 
The relief was prayed for m the Court of fust in- 
stance, on the ground that the supply by the Kaduvai 
had never been sufficient for the wants of the village, 
and that the new channel must necessarily cause a 
still further deficiency The Civil Judge found that 
the plaintiffs had sustained no loss by the opening of 
the new channel, and dismissed the suit On appeal 
it was contended, first, that plaintiffs had an abso- 
lute right to the unmteirupted flow of all the water 
in the Kaduvai channel without subtraction or dimi- 
nution by the defendants or by the Government, 
represented by the second defendant, and that any 
diminution, though not causing loss, was an invasion 
of their rights; second, that if they had not such 
absolute right, they had a right to a supply of watei 
for the necessary puiposes of irrigation and otherwise 
for then* village, and that the possibility of loss at 
some future time, arising from a possible wrongful 
diminution of the water to their detriment through 
the new sluice and channel, entitled them to the 
relief claimed Upon the first point, — Held that 
the plaintiffs had not the extensive and exclusive 
right iq the water contended for by them, but that 
their right was limited to the beneficial enjoyment of 
the water for the irrigation and other necessary 
purpose of their tenancies as heretofore enjoyed 
Also, that the Government, as proprietor of the 
Kaduvai channel and water m it, had, subject to the 
above limited use by the plaintiffs and other villages 
in the same position as the plaintiffs, a right to dis- 
tribute the water of the Kaduvai channel for the 
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(?) Right to Water— conh nued. 

Right to flow of water— continued, 
benefit of the public. Ponusami Tevar v. Collector 
of Madura , 5 Mad , 6> distinguished. Kristna 
Ayyan v. Yenkataohella Mudali . 7 Mad., 60 

46. Suit to restrain 

interference with water rights — Damages — Right 
of Government to distribute water — The plaintiffs, 
who were ryots under the Government, brought a 
suit to restrain the defendants, the agents of the 
Government, and others, from so altering a cahngula 
as to dimmish the quantity of water which the plain- 
tiffs were entitled to receive for the irrigation of their 
lands, and the plaintiffs alleged that the supply of 
water had been materially diminished by leasonof the 
acts of the defendants. The only ground upon which 
the plaintiff s’ claim was put was that they had re- 
ceived the water for a long time. The District Court 
held that the Government were authorised to regulate 
the distubution of water in such cases. Held, on 
regular appeal, per Holloway, J , that no legal 
right was shown by the plaintiffs which could have 
been violated by the defendants, and that if such 
right were established, there was nothing to show that 
a decree for damages would not have been the proper 
remedy. Per Innes, J. — That the evidence did not 
show any diminution of the supply of water below the 
quantity to which the plaintiffs were entitled. Yen- 
kata Redly v . Lister , . 7 Mad., 343 

47. Interruption , — * 

Abandonment — The plaintiff claimed a prescriptive 
right to the flow of the surface drainage water irora 
the land of the defendant on to his land Held that 
such an easement can he acquned only where the 
watei flows in a definite channel In a suit for in- 
terrupting the flow of water from the land of the 
defendant to the land of the plaintiff it appeared 
that eight yeais before suit, the defendant had divert- 
ed the water, and that it had been diveited ever since. 
Held that the right if acquired would not necessarily 
be lost by the intei ruption, hut that if the plaintiff 
acquiesced during that time m the mteri uption, it 
might he some evidence of an abandonment of the 
right. Kena Mahomed v . Bohatoo Sircab 

[Marsh., 506 

Lijchmee Pershad V, Euzeeltttoonissa Bibee 

[7 W R., 367 

48. Right to passage of water.— 

Limitation Act (XV of 1877 ) , ss 23 and 26 — Conti - 
numg nuisance — Easement . — Fiom time immemo- 
rial, and certainly for more than twenty years prior 
to the date of the obstiuction by the defendants, the 
plaintiff enjoyed the right ol having an egress for his 
ram water through a dram m the defendants* land. 
The plaintiff, more than two yeai s after the date of 
the obstiuction, sued the defendants for the removal 
of the obstruction. Held that though, under the 
circumstances, the plaintiff had failed to prove a title 
acquired under section 2G of Act XV of 1877, yet the 
plaintiff, having a title, evidenced by immemorial 
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2 EASEMENTS — continued . 
if) Right to Water— ^continued. 

Right to passage of water — continued. 
user, did not require the aid of that Act ; and inas- 
much as the obstruction complained of constituted a 
continuing nuisance, as to which the cause of action 
was renewed de die m diem , the plaintiffs claim was 
not barred by any provision of the Act, but, on the 
contrary, was saved by the express provision of sec- 
tion 23, Punja Ktjyabji v, Bai Kuvar 

[I. L. R., 6 Bom,, 20 

49. * — Water m defined 

channel — From time immemonal a certain u al " 
formed the boundary of two pieces of land belonging to 
the plaintiffs and the defendants respectively. The 
plaintiffs' land was on a higher level than that of the 
defendants, and from time immemorial the surplus 
water used to flow fiom the plaintiffs' land through 
certain passages m the “ al " and across the defend- 
ants' land. The defendants closed up the passages 
and increased the height of the “ al." Held that, it 
having been established that for a long series of 
yeais the waters fiom the plaintiffs' lands had been 
accustomed to escape in a particular direction and by 
certain separate passages across the defendants' land, 
the defendants could not do anything which would 
intei fere with the plaintiffs' rights in this respect. 
Imam Ali v. Poresh Munditi« 

[I. L. R., 8 Calc., 468 : 10 C. E. R., 396 

50. Right to use of water. — Irri- 

gation — License creating right of easement — Revo- 
cation of ago eement to use water. —inn, suit to establish 
a right of water and for damages for interruption of the 
same the facts were as follow . Plaintiff and defend- 
ant by agreement between them constructed a dam 
across a mam channel, and fiom thence a smaller chan- 
nel was made thiough the land of the defendant to the 
plaintiff's land, by means of which it was agreed that 
the plaintiff should be at liberty to migate the fields. 
The agi eement was acted upon for a long course of 
years Held that the agieement vas not a mere 
parol license revocable at the pleasure of the defend- 
ant, but an agreement which created a right of ease- 
ment, unlimited m point of time, to the use of the 
water by the plaintiff, and imposed upon the defend- 
ant the corresponding duty of allowing the accus- 
tomed supply to^ flow. A mere license differs m its 
effects from a license coupled with the creation of an 
interest. The former is levocable, but the latter is 
subject to the same incidents, and is as binding aud 
irrevocable as any other contract, gift, or grant. 
Krishna v. Rayappa Shanbhaga . 4 Mad., 98 

51. Artificial water- 

course — The right to water flowing to a man's land 
thiough an artificial water-course, constructed on a 
neighbour's land, must rest on some grant or arrange- 
ment, proved or presumed, from or with the owner of 
the land from which the water is artificially brought, 
or on some other legal origin. Such a light may he 
presumed from the time, manner, and circumstances 
undei which the easement has been enjoyed Rames- 
sttr Persad Narain Sing- v Koonj Behaei Pat- 
tub: . X. L. R., 4 Calc,, 633; L. R., 6 I. A,, 33 
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Right to use of water— continued. 

52.——-————— User . — Arti- 

ficial water- course.- —In 1860 R„ whom the plain- 
tiff in this suit represented, agreed with Government 
foi the lease of a plot of ground called the D estate 
and got possession. In 1865 R toot a lease of the 
estate from Government for 999 years, to enure as a 
lease from 1860, the time at which he enteied upon 
possession. The defendant's estate adjoined plain- 
tiff's. Defendant's title also denved from Govern- 
ment dated from 1869. A formal lease was granted 
to his predecessor m 1874 m similar terms to that to 
plaintiff. In 1864 R. opened an artificial channel for 
the conveyance of water for the use of his estate. 
This channel was taken off from a ravine m Govern- 
ment waste land, and before reaching the plaintiff's 
estate passed through land which in 1864 belonged 
to Government, hut which subsequently formed por- 
tion of the defendant's estate. When the lease, 
under which the defendant claimed, was made in - 
1874, the flow of water through the channel was en- 
joyed by the plaintiff. The plaintiff sued to restrain 
the defendant from interfering with and diver tin g 
the flow of water in this channel and for damages. 
Held that the flow of water in the channel having 
existed as an apparent and continuous easement in 
fact at the time of the execution of the lease in 1865, 
a right to it passed by implication under that lease, 
and that the plaintiff was accordingly entitled to it; 
that the defendant, whose lease was subject to that 
right, was not entitled to interrupt the flow; but 
that he might use the water m a reasonable manner 
as it flowed through his land. Morgan v Kirby 
[X. L. R., 2 Mad., 46 

63. Obstructing 

water-course — Presumption of title founded on user, 
—Limitation Act, 1871 t $ 27, and art 31.— Continu- 
ing act of wt ong , — More than twenty years, and pos- 
sibly fifty or sixty, before suit, the plaintiff's ances- 
tors and predecessors in estate had constructed and 
used a pain, or artificial water-course, on the defend- 
ants' land, making compensation to them The 
pam, by a channel at one part of its course, contri- 
buted to the water m a tal, oi reservoir, belonging 
to the defendants ; and by a channel at another part, 
took the water which overflowed from the tal, after 
the defendants had used as much of the water there- 
in as they requned. Less than twenty years before 
the suit, the defendants, without authority, obstruct- 
ed the flow of water along the pdm m several places. 
The Couits below differed as to whether some of 
these obstructions had not been made more than two 
years before the suit, the rest having been made 
within that period. Held that the provisions of 
Act IX of 1871— a remedial Act, and neither pro- 
hibitory nor exhaustive— did not exclude, or inter- 
fere with, the acquirement of rights otherwise than 
under them. A title might he acquired under that 
Act by a person having no other right at all , hut it 
did not exclude, or interfere with, other titles and 
modes of acquiring easements, And section 27, by 
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allowing a user of twenty years, if exercised until 
within two years of suit, under the conditions pre- 
scribed, to give, without moi'6, a title, did not pre- 
vent proof of an easement founded on another title, 
independently of the Act. Such a long enjoyment 
as the plaintiff had pioved should be refened to a 
legal origin, and the long user of the pam and of the 
superfluous water of the tal, afforded evidence giving 
rise to a presumption that a grant, or an agreement, 
had been made creating an easement. Although, on 
the assumption that some of the obstructions m 
question had existed for more than two years before 
the suit, the plaintiff might not have shown a right 
under Act IX of 1871, section 27, yet he did not 
require its aid. Held, also, that such obstructions 
being contmuous acts, as to which the cause of action 
accrued de die m diem , Act IX of 1871, schedule II, 
pait V, clause 31, fixing two years from the date of 
the obstruction as the period of limitation “ for ob- 
r structmg a water-course,” did not pieclude a suit 
complaining of obstructions though made more than 
two years preceding the date of the commencement 
of the suit. Rajeup Koer v Abul Hossein 

[I. Xi. R., 6 Calc., 394 ; L. R., 7 I. A., 240 
7 C. L. R., 529 

54. — Right to discharge surplus 

water on another's land. — Set vitudes — Sentient 
and dominant owners.— Where A has a right to dis- 
charge the surplus rainfall from his land on to the land 
of B., no length of time will give B. a right to compel 
A to send the water on, piovided that A . does not 
interfere with any portion of the watei which flows 
•from his land to that of B m a natural and defined 
channel. The servient owner cannot prevent the 
dominant owner from putting an end to the servi- 
tude at any time he may think proper Khoorshed 
Hossein v. Teknarain Sing . 2 C. I*. R. s 141 

55 , Right to use of water- 

dram. — Proof of enjoyment of easement for term 
sufficient to give right to it. — In a suit for the recovery 
pf a right of easement in a dram that had been closed 
up, m which suit the Munsif found that a di am had 
existed which had recently been closed, and that there 
was no other way whereby water could escape from 
plaintiff’s land, and accordingly gave the plaintiff a 
decree which was upheld by the Judge, — Held that 
the real issue to be tried was whether the plaintiff 
had enjoyed the easement for the time (twenty years) 
and m the manner laid down m the law. Ramessur 
Misser v. Beojo Bhookun Misser 

[25 W . R., 271 

50 , Right to divert flow of 

water, — Presumption of grant.— User. — A right 
to divert the flow of water into a particular channel 
by erecting a dam across a stream was held to be 
established m a suit brought m 1878 by proof of 
exercise of the right for eighteen years prior to 1871. 
Zamindar op Hurttpam t>. Zamindar op Mebangi. 
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Right to divert flow of water —continued. 

Verioherla Stjrya Narayana Raju v. Satra- 
CHEBLA JAGANADA RAJU 

[I. L. R., 5 Mad., 253 

57 . Right to water of river.— 

Relative rights of rip an an proprietors and occupiers 
to the water of river . — Diversion, — User . — Rights of 
the Government. — Khalsa or rayatvadi land — A dam 
had been m existence across a river for upwards of 280 
years, and during all that time the villages of D and 
P. had received an equal supply of water from sepa- 
rate sluices m the dam The Government authorities 
being of opinion that D, required less water than P , 
reduced the size of the D. sluice, and consequently 
the amount of water flowing to the D. village. The 
village of D. was khalsa or rayatvadi , — t e., was held 
immediately of Government. The inhabitants of I). 
appealed against the action of Government. Held 
that the Government had no such right of interfer- 
ence, neither (1) as uparian proprietor (supposing 
them to be such), since the light to the enjoyment of 
the water of a rivei belongs to the occupant of the 
river-bank, whatever the natuie of Ins tenancy, noi 
(2) by any other imaginable rights existing m the 
Government as such, since if any such rights ever 
existed, the long user for upwards of 280 years of the 
water fiom the dam by the village of D would bo 
amply sufficient to justify a presumption of an on- 
gmal animus dedicandi m the Government, Col- 
lector op Nasik v. Shamji Dasrath Patil 

[I. Xi. R., 7 Bom., 209 

58 . Right to throw back water 

on another’s land. — Right of other person to re- 
lieve himself from inconvenience — The tank used for 
the irrigation of the plaintiff’s village was supplied m 
part by ram- water falling on the lands of the village 
occupied by defendants 9 to 17, and the bund of the 
tank used formerly to throw back the watei s so 
flowing into the tank on to the lands of defendants, 
where it remained till giadually diawn off into the 
area of the tank. Defendants 9 to 17, through the 
agency of the Government, relieved themselves of 
this inconvenience by making a woik for draining off 
the water so penodically thrown back upon their 
land. A channel was also constructed for conducting 
a supply of water to the plaintiffs’ tank. Plaintiffs, 
however, claimed to have the former state of things 
restored, on the ground that they had a prescriptive 
right to throw back the water on to the defendant’s 
lands and to keep it there till required for use. Held 
that there was here no object over which a right 
could he acquired. Robinson (Collector op North 
Argot) v. Ayya Krishnama Chariyar. Maniyam 
Narasimma Gatjndan v. Ayya Krishnama Chari- 
xar 7 Mad., 37 

59. Right to discharge water 

from roof on another’s land .—Purchaser, Right 
of — If a party has ancient right to the discharge of 
water from his roof on a certain piece of land, it is- 
not competent for a purchaser of the land to exercise 
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his light thereto in such a manner as to interfere 
with the easement, and impose the trouble and ex- 
pense on the owner of the easement of procuring 
some new mode of discharge. Sheo Nauth Singh 
q. Bishonath Singh * . 2 Agra, Pt. II, 191 

60. Suit for removal 

of wall, — In a suit for the removal of a wall on which 
plaintiff had been allowed by defendants for a num- 
ber of years to rest the thatch of a hut, and which 
wall and thatch, after having been thrown down by a 
cyclone, had been rebuilt by plaintiff, though the 
thatched roof had been agam blown down, and there 
was no thatch at the time of the suit, — Meld that, 
under these circumstances, the plaintiff could not have 
acquired a presciiptive right that the water from the 
thatch should pass over defendant's lands, and was not 
entitled to restrain him building up the wall. Lall 
MoNEE JDOSSEE V . JOYNARAIN SHAHA 

[11 W. B., 508 

61. Bight to discharge water 

from roof on house of another.— Limitation, — 
User. — The plaintiff and the defendant were owners, 
respectively, of two adjoining houses, having a space 
between them belonging to the plaintiff. The roof 
of the defendant's house, built more than thirty 
years previously, projected over a pait of this space 
The plaintiff built a new storey to his house, with 
a roof overhanging the roof of the defendant's house, 
and under an alleged custom of the country (Ahmed- 
abad) claimed a i jght to remove the part of the defend- 
ant's roof which projected over his (plaintiff's) land 
He also sued to establish his light to an easement as 
against the defendant of compelling the defendant to 
receive upon the roof of his house the rain-water 
which flowed fiom the newly-erected roof of the 
plaintiff, j Reid, with regard to the former claim, 
that if the enjoyment by the defendant weie consi- 
dered as possession, by hnn, of the space occupied by 
his piojectmg roof, the Limitation Act extinguished 
the plaintiff's right to sue , and if such enjoyment 
were to be regarded as a mere easement, then the un- 
interrupted user of moie than thnty years vested m 
the defendant a pi opnetary i lght to the same. Held , 
furthei, with regard to the plaintiff’s claim to an 
easement, that the plaintiff could only have acquired 
such easement either by contract or prescription, on 
neither of which did he rely. No custom can be ad- 
mitted to override the provisions of the Limitation 
Act, Mohanlal Jeohand v Amratlal Becherdas 

[I. X». B., 3 Bom., 174 

PRESCRIPTIVE BIGHT 

See Bombay Regulation V oe 1827. 

[I. L. R., 1 Bom., 352 

See Embankments. 

[I. L. R., 3 Calc., 776 
See Limitation— Statutes oe Limita- 
tion-Limitation Act, 1871, s. 2. 

[I. Ii, K., 1 Bom., 287 


PRESIDED C Y BANKS ACT, XI OP 

1876, s. 4. 

Certificate of administration — Act 

XXVII of I860. — Registration of guardian as 
proprietor of shares . — lower to negotiate — A 
the mother and guardian of a minor, obtamed a 
certificate under Act XXVII of 1860 Part of the 
property of the minor consisted of shares m the 
Ba*nk of Bengal. A. obtamed power nnder hei certi- 
ficate to draw the dividends due upon tbe shares. 
After the passing of the Presidency Banks Act, 1876, 

A applied under section 4 of that Act to he regis- 
tered as propnetor of the shares The Bank refused 
to register her name as proprietor, and A. then 
applied to have her certificate amended by empower- 
ing her to negotiate tbe shares Held that she was 
not entitled to have such a power inserted m the cer- 
tificate. In THE MATTER OE THE PETITION OE 

Radhabullubh Sil 

[I. L. E., 8 Calc., 300 : II C. L, R., 274 

PRESIDENCY MAGISTRATE. 

Summary trial . — Conviction in non • 

appealable case — Code of Criminal Procedure , s. * 
370.— In every case which is not appealable to tbe 
High Court, a Presidency Magistrate should, state his 
reasons for convicting the prisoner, so that the High 
Court may judge as to whether there were sufficient 
materials before tbe Magistrate to support tbe con- 
viction In THE MATTER OE THE PETITION OE 

Yacoob. Yacoob v. Adamson 

[L Is. R., 13 Calc., 272 

PRESIDENCY MAGISTRATES ACT, 

1877, s, 39 (Criminal Procedure Code, 
1882, s. 197). 

See Sanction to Prosecution— Where 
Sanction is necessary. 

[I. L. R., 3 Calc., 758 : 2C. L, R., 520 

s. 41 (Criminal Procedure Code, 

1882, s. 195). 

See Appeal in Criminal Cases — Acts — 
Presidency Magistrates Act 

[I. L. R., 2 Calc., 466 

s. 87 (Crim in al Procedure Code, 

1882, s. 209). 

See Malicious Prosecution. 

[I. L. R., 6 Bom., 376 
See Witness— Criminal Cases— Exami- 
nation oe Witnesses— Generally. 

[I. Is. R., 5 Calc., 121 
S. C. 4 C. L. R„ 305 

s. 124 (Criminal Procedure Code, 

1882, ss. 92, 344). 

See Complaint • — Dismissal oe Com- 
plaint — Eeeect oe Dismissal. 

[I. Tp R., 6 Calc* 523 

• s. 129 (Criminal Procedure Code, 

1882, s. 495). 

See Counsel. 

[1. 1». R„ 6 Calc., 59; 6 C. L. R», 374 
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PRESIDENCY MAGISTRATES ACT, 
1877 — continued 

s. 167 (Criminal Procedure Code, 

1882, ss. 411, 412). 

Appeal in Criminal Cases— Acts— 
Presidency Maghstbates Act 

[1. 1 1 . R., 5 Bom., 85 

See Sentence— Imprisonment— IMPRISON- 
MENT IN DEE ATJLT OP FlNE. 

[I. L. R., 2 Mad., 30 

s. 168 (Criminal Procedure Code, 

1882, ss. 417, 427). 

See Superintendence oe High Court- 
Charter Aot, s 15— Criminal Cases 
[I. L. R., 7 Calc., 447 

s. 170. 

See Criminal Procedure Code, 1S82, s 
54S . . I. L. R , 8 Calc., 166 

[10 C. L. R„ 190 

s. 181 (Criminal Procedure Code, 

s. 526). 

See Transfer op Criminal Case— Gen- 
eral Cases . I. L. R., 2 Calc., 290 

PRESUMPTION. 

See Charge to Jury— Summing up in 
General Cases . 8 W , R., Cr., 87 

See Cases under Enhancement op Kent 
— Exemption prom Enhancement by 

UNIFORM PAYMENT OP RENT AND PRE- 
SUMPTION. 

See Gambling. 

[I. L. R., 4 Calc., 659, 710 

See Hindu Law— Custom— Migrating 
Families . 1B.L. R., P. C., 26 

See Hindu Law — Endowment — Crea- 
tion of Endowment . 11 B. L. R., 86 

See Cases under Hindu Law— Joint 
Family— Presumption and Onus of 
Proof as to Joint Family. 

See Hindu Law— Presumption of 
Death. 

See Mahomedan Law— Presumption of 
Death. 

See Cases under Ownership, Presump- 
tion OF— 

See Road, Ownership of — 

* [I. L. R., 4 Calc., 206 

of landlord’s willingness to 

grant pottala. 

See Kabuliat— Proof necessary in Suit 

[I. L. R,, 3 Calc., 498 

of jurisdiction. 

See Jurisdiction of Criminal Courts 
—General Jurisdiction. 

[1 B. L, R., O. Cr., 15 


PRESUMPTION— continued. 

of lost grant. 

See Prescription — Easements — Gene- 
rally . . .15 W. R,, 212 

See Prescription — Easements — Light 

and Air 4 . 3 B.L, R., O. C., 18 

[6 B. L. R,85 

S. C on appeal . . 12 B.L. R., 406 

PREVIOUS CONVICTION. 

See Charge— Form of Charge— General 
Cases . . 19 W. R., Cr., 41 

[21 W. R , Cr., 40 
22 W. R., Cr., 39 
4 Mad., Ap., 11 

See Criminal Procedure Code, 1882, s 
310 . . 12C.L.R., 555 

See Cases under Evidence— Criminal 
Cases— Previous Convictions. 

[6 B. Ii.R, Ap., 15 

See Cases under Sentence— Sentence 
after Previous Conviction. 

PRIMOGENITURE. 

See Cases under Hindu Law— Custom 
— Primogeniture. 

See Hindu Law— Inheritance— Imparti- 
ble Property 5 Bom., A. C , 161 
[I. L. R„ 5 All., 542 
I. L. R., 2 Mad., 286 
I. Xi. R., 4 Mad., 250 


PRINCIPAL AND AGENT. 




Col. 

1 . 

Authority op Agents . 

. 4583 

2. 

Ratification . 

. 4595 

3 

Revocation .... 

. 4596 

4 

Duty op Agents to Account , 

. 4597 

5. 

Liability of Principal 

. 4598 

6. 

Liability of Agents 

. 4003 


See Account, Suit for— 

[I. L, R., 6 Cale., 754 
I L. R., 7 Calc., 654 
2 Ind. J ur., N. S., 333 
22 W. R., 191 
See Cases under Bengal Pent Act, 
1869, s. 30. 

See Charter Party 8 B. L. R., 544 
[I. L. R., 7 Bom., 51 
See Company— Powers, Duties, and Lia- 
bilities of Directors 

[5 B. L, R., 195 
I. L. R,, 6 Bom , 326 
See Contract Act, s 72. 

[I I*. R„ 1 All., 79 
See Goods Sold and Delivered. 

[12 B. L. R., 360 
See Hundi— Notice of Dishonour, 

[9 B. L. R., Ap., 1 
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PRINCIPAL AND AGENT— continued. 

See Inspection op Documents 

[I. L R., 2 Bom., 453 
See Interest — Miscellaneous Cases— 
Principal and Agent 

[23 W.R, 325 
See Limitation Act, 1877, s, 19 (1871, 
s. 20 ) — Acknowledgment op Debts 

[I. L. R„ 1 Mad., 385 
See Limitation Act, 1877, art 60 
(1859, s. 1, cl. 9) . 10 Bom., 300 

See Malabar Law — Joint Family. 

[I. L. R., 1 Mad., 351 
See Cases under Parties— Parties to 
Suits — Agents. 

See Parties — Parties to Suits— Prin- 
cipal and Agent . 3 Agra, 131 
[I. L. R., 5 Bom , 208 

See Cases under Power op Attorney 
See Res Judicata — Causes op Action 
[I. L. R., 7 Calc., 169 
See Service op Summons 

[I. L. R., 4 Bom., 416 

See Tazi Mandi Chitties. 

[8 B. L. R., 412, 415, note 

1. AUTHORITY OP AGENTS. 

1. Proof of authority. — Agent 

acting out of scope of authority — To hold a person 
"bound by the acts of his agent, it must he shown that 
the agent acted within the scope of his authority. 
Munohur Bass v . Been Dyal „ 3 N. W., 179 

Beer Kishore Sahoyu. Government op Bengal 

[17 W. R., 497 

2. Effect of act done without 

authority. — Signing document by unauthorised 
agent. — The signature "by an agent of a wajib-ul-urz 
fiom which the lecord of an important interest m 
property was omitted cannot be considered as a 
waivei of the light or claim unless he was properly 
authonsed to sign it. Imambundee v Bhugwan- 
dass . . IN. W. 9 41 : Ed. 1873, 38 

3. Suit against agent 

for account — Payments or advances to third parties . 
— Proof of authority of agent — As a general rule 
an agent or collectoi cannot discharge himself of 
moneys for which he is liable to account, by proving 
payments or advances to thud parties, unless he can 
show that such payments or advances were made by 
the express authonty of the principal, or with his 
knowledge and consent. Pagan v. Chunder Kant 
Banerjee . . . . 7 W. R., 452 

4 Implied authority of agent. 

t — Liability of principal — When a person takes ad- 
vantage of the management of his affairs by another, 
he must fulfil the engagements which that other has 
contracted m his name, provided such engagement 
"be within the proper limits of the manager's author- 
ity, and be for the benefit of the estate. Koora v. 
Robinson . • . .2 Agra, Mis,, 2 
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1. AUTHORITY OP AGENTS — continued, 

5 , Evidence of authority. — 

Policy of insurance — To prove the authority of an 
agent who underwrites a policy of msuiance, it is 
not necessary, m order to chaige his piincipal, that 
the instrument appointing such agent should he pro- 
duced, if it is shown that he has "been m the habit of 
under wilting policies for his principal, and that the 
lattei has been m the habit of paying losses upon 
policies so subscubed, Mulchand Chutumal v. 
Sundarji Naranji . , 7 Bom,, O. C., 39 

6 - — ■■ ■ ' General or special 

power of agent . — Evidence of agency — "Where the 
evidence goes to show that a paiticulai person said 
to he the agent of the defendant was really his 
general agent, and did transact business of various 
kinds for his principal, it is unnecessary to prove 
any special power enabling him to enter into a 
particular contract of bargain and sale Per Mac- 
pherson, J — The extent and nature of the povrers 
vested m an agent are not so much matter of law 
as matter of fact. If it be proved that a person 
acted ordinal lly as an agent for the defendant m buy- 
ing and selling articles of merchandise, the fact of 
his not being proved to have previously purchased a 
particular kind of article would not necessarily oper- 
ate against the plaintiff's case. The Court, in de- 
ciding the question of agency, must look to the 
geneial evidence on the record. Ram Bars Lal v. 
Kishoei Mohan Shaha 

[3 B. L. R., A. C., 273 : 12 W. R„ 130 

7, Factors , Ship - 

mentsby — Consignees , — Custom of Calcutta — Fac- 
tors having an interest, by reason of their advances 
m their puncipal's goods, are 3 ustified m shipping 
those goods for sale, either <e on account of those con- 
cerned," oi “on account of themselves,” unless their 
general authority was controlled by instructions from 
their principal or by contract The evidence failing 
to show that any particular usage or custom qualify- 
ing the law of England as between principal and 
factor prevails m Calcutta, — Held that the powers 
and duties of the factors m making consignments 
of their principal's goods must he detei mined by the 
general mercantile law Factors entrusted with 
possession of their principal's goods, and having 
advanced upon them, shipped the goods to London, 
drawing bills against them in their own names, and 
selling the bills with the shipping documents m the 
maiket The acceptance of the factors’ hills by the 
consignees, and the delivery of the shipping docu- 
ments to them, made them the pledgees, hut did not 
altei the character of the transaction, which was one 
whereby the factors had pledged the goods foi the 
payment; of hills on which they (and not the principal) 
weie liable as drawers for an amount exceeding the 
value of the goods In such a case no privity exists 
between the consignees and the undisclosed principal. 
Held, therefore, that a loss having occuried on the 
shipments, the principal was liable to the factors* 
estate for the full amount of re-drafts representing 
that loss, although the factors had become insolvents* 

7 H 
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1. AUTHORITY OF AGENTS— c<mfo»wed. 

Evidence of authority— continued. 
and had m fact paid only a small dividend on the 
re-draifcs Mirtunjoy Chuceerbutty v Cocheane 
[4 W, E., P. C. Is 10 Moore’s I. A., 229 

8. * Pledge by agent without 

authority. — St at. 5 fy 6 Viet , c 39, ss. 1 fy 3. 
—Factors Act , XX of 18M.— Notice of agents’ 
malafides — Where an agent entrusted with a docu- 
ment of title to goods pledged it maid fide, or without 
authority, it was necessary, m order to deprive the 
transaction of the protection given by the 1st section 
of the 5 and 6 Victoria, Cap. 89, and to bring it 
within the pioviso of the Sid section, that the jury 
should find categorically that the lender had notice 
of the agent’s malafides or want of authority. To 
prove such notice it was sufficient to show thbt the 
circumstances attending the transaction were such 
as that a reasonable man, and a man of business, 
applying his understanding to them, would certamly 
infer that the agent had not authority to make the 
pledge, or that he was acting mala fide in respect 
thereof against his principals. Gobind Chunder 
Sen v . Administrator General of Bengal 

[1 Xnd. Jur., O. S. 9 17 
1 W. B., P. C., 43 : 9 Moore’s I. A., 140 

9. Banian.— Del credere agent . — 

Dealings between Native and European firm . — G 
S, Go. employed F to make purchases for them in 
the bazar, upon orders which were in force for two 
days, and they imposed restrictions on F.’s authority 
to pledge their credit, which were not made known to 
those with whom he dealt His remuneiation was to 
be certain dustooree on the purchases, and he paid 
and gave receipts for the jute, as agents for G. S. Sf 
Co. He furnished accounts specifying the price of 
the goods and the expenses incurred by him upon 
them, and upon being paid he affixed his receipts to 
them. The purchases were unusually large, and m 

F. ’s hooks G. S 8f Co. were debited with the amount 
paid for the goods, F. letaimng no interest in or 
profit out of it. J. S., one of the vendors to F , sued 

G. S. <f* Co. for the price of some of the goods so pur- 
chased by F. Feld that a geneial authonty implies 
all powers necessary, or usual, or proper, as means 
to effectuate the purposes for which it was created. 
A banian is a del credere agent with regard to his 
employer in making purchases, and is a principal with 
refeience to third persons. Feld also that a person 
who has been allowed to represent himself as agent 
of a merchant under a general authority is not, as 
such, a banian ; that when a native dealer makes pur- 
chases for a European house, the presumption is that 
the vendor gave credit to the native dealer j and that 
goods having been purchased for an employer and 
entered to his debit, and receipts given for them in 
his name, raises no presumption that the buyer was 
a banian. Gbant, Smith, & Co , v , Juggobundoo 
Shaw . Bourke, A. 0. C., 17 : 2 Hyde, 301 

Feld in the same case in the Court below — In 
the absence of a specific contract, a Euiopean firm 
in Calcutta is not bound by a contract made by third 
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Banian — continued. 

parties with their banian. Juggobundoo Shaw v. 
Geant, Smith, & Co. .2 Hyde, 129 : Cor., 47 

10. Agent exceeding authority. 

— Variation in time for delivery — -Where a pnnei- 
pal instructed his agent to enter into a contract for 
the delivery of cotton at the end of Kartik, but the 
agent entered into a contract for the delivery there- 
of by the middle of that month, it was held that 
the agent exceeded his authority in such a manner 
as to exempt the puncipal from liability upon the 
conti act. Though the objection assigned by a prin- 
cipal for repudiating a contract at the time of such 
repudiation he unfounded, he is not precluded from 
subsequently availing himself of othei valid objec- 
tions. Aelapa Nayak v. Nabsi Keshavji & Co 
[8 Bom., A. C., 19 

11. Talcing advances . 

— A native lady, possessing an estate m a disti let in 
which she did not reside, opened an account with a 
hanker, through her son, as her agent, to provide for 
the punctual payment of Government revenue, and 
to meet current expenses. Feld that such a course 
of dealing did not of itself wairant the banker in 
advancing to the son, as the accredited agent of his 
mother, large sums of money on bonds ' Miseain 
v. Gopal Lall Doss . . 10 W. B., 378 

12. General agent, Power of.— 

Universal agents. — A general agent bas not ordi- 
narily powers co-extensive with those possessed by a 
universal agent. A geneial agent tlicrefoie employed 
to carry on a trading business has no authority to 
deal with immoveable property by sale. Dooeoa 
Churn v. Koonjbeharee Pandey . 3 Agra, 23 

13. Tower of agent 

to borrow — Evidence of authority.— Although a 
general agent may not have power to borrow money 
for his principal, yet the authority to borrow m a 
particular case may he shown by a previous authori- 
ty, either express or implied, or by subsequent rati- 
fication. Bunwareelall Sahoo v Moheshur 
Singh . . . Marsh., 544: 2 Hay, 644 

14. General agent. — Tower to pur- 

chase — Authority to sell . — An authority granted to 
an agent to purchase does not imply authority to 
sell , and the mere fact of the principal not question- 
ing his agent’s right to sell is no proof that he con- 
sents to the latter’s exercising such right. Goluox 
Chundeb Chowdry v . Kanto Persitad Hazaree 

[15 W. B., 317 

15 . — — Government officers.— Offi- 

cers acting as agents of Government. — Question of 
authority of Government officers acting as agents of 
Government discussed Bundle v. Secretary op 
State .... . 2 Hyde, 25, 36 

Johnson v. Secretary op State 

[2 Hyde, 153 
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1. AUTHORITY OF AGENTS— continued. 

10. Master and servant.— Buy- 

ing goods on credit — Semble , — If a master usually 
instructed his servant to buy goods upon credit* he 
will he hound by his acts* e\en when he has pro- 
hibited him specially from buying upon credit. 
NAEAINEE KOONWABEE V . JOOGUD KlSHOBE ROY 

[6 W. R„ 309 

17 Agent employed to make 

wagering contract. — Money paid on account of 
wage ; mg contract , Liability for . — Act XXI of 1848 
— An agent employed to effect a wagermg conti act 
is entitled to recovei from his principal money paid 
on his account m respect thereof, his authority not 
having been revoked The claim is not affected by 
Act XXI of 1848. Tbibhu vandas Jagjivandas 
v. Motidall Ramdas . . ,1 Bom.* 34 

IS. Agent sent to bid at auc- 

tion. — Contract Act * s 287. — The sending a man 
to bid at an auction cannot be considered as conduct 
calculated (m the language of the Contract Act, sec- 
tion 237) to induce third persons to believe he had 
general authority to buy. Mackenzie, Byadl, 
A Co , v. Moses . . . 22 W. R., 156 

19 . Agreement by 

agent with third party — When a principal merely 
authorises an agent to bid at an auction, he is not 
liable foi an agreement enteied into by the agent 
with a third party pledging him to pay to such 
paity a certain sum m consideration that he should 
abstain fiom bidding Eshan Chundeb Singh v 
Shama Chubn Bhutto 

[2 Ind. Jur., N. S.* 87 : 6 W. R„ P. C.* 57 
11 Moore’s I. A., 7 

20. ■ - — — Husband and wife.— Mori 

gage by ivife — When a man allowed his wife to have 
conti ol over certain propeity and to mortgage it, — 
Held that she acted as his agent, and that he was 
hound by her act. Moobadee Bebee v . Syeeood- 
lah W. R.* 1864* 318 

21. Suit for goods 

sold and delivered to wife after separation — It is 
not necessary that knowledge of a separation between 
husband and wife should be brought home to the 
plaintiff m an action for goods sold and delivered to 
the wife aftei separation where plaintiff has long 
dealt with the wile as the husband 5 s agent Sham 
Chund Doss v. Cox .... Cor., 82 

22. Gomasbta* Power of. — Con- 

tract through broher. — X. sued J. S Sf Co for 
damages occasioned by the inferiority of certain 
goods which he alleged that he bought of them on a 
verbal contract made by his gomashta, through his 
bioker F The defendants 5 case was that the con- 
tract was a written one, and contained a stipulation 
exempting them from liability on certain conditions 
which had not been complied with, and was made by 
K , one of the plaintiffs 5 gomaslitas, by the pen of J 
one of their brokers, whom M had authorised to sign 
the contract. The Court below found that K, was 


PRINCIPAL AND AGENT — continued. 

1. AUTHORITY OF AGENTS — continued* 

Gomashta, Power of— continued. 

N 3 s gomashta, but could uot, as such, depute a third 
party to sign a contract for W., and judgment was 
given for the plaintiffs. On appeal , — Meld that a 
gomashta has a general authority to manage his em- 
ployees business, not as a mere agent, but with 
power to do all acts necessary for carrying it on, and 
to authorise brokers to make contracts A broker 
authoiised to sign a particular contract is not author- 
ised to sign it if it contain a stipulation unknown to 
his employer, and vice versa. Jabdine, Skinneb, 

A Co., v. Nathobam . Bourke, A. O. C., 43 

23. Gomashta em- 

ployed to collect rents. — Lower to distrain , — Rati- 
fication — A gomashta employed to collect rents is not 
authorised to distrain, unless he has been expressly 
authoiised by powei of attorney. Therefore, if a 
gomashta, without such expiess authority, distrain for 
rent due, or pretended to be due, to his principal, his 
principal is not hound by his acts, unless he ratify m 
them, as, for example, by receiving the proceeds of 
the distress, knowing they had been obtained by dis- 
tress. Ram joy Mundue v. Kadlymobun Roy 
Chowdhby .... Marsh.* 282 

S. C. Kallymohun Roy Chowdhby v Ramjoy 
Mundud . t m • 2 Hay, 289 

24. Authority to sue 

for principal without special powers — A suit for 
rent undei Act X of 1859 may be instituted by a 
gomashta employed ra the collection of rents or man- 
agement of land, on behalf of his principal, without 
Ins being specially empowered by warrant of attor- 
ney. Meajan Khan v Akadly 

[Marsh., 384 : 2 Hay* 426 

25. Authority to sue 

on behalf of principal. — In a suit, under Act X of 
1859, where plaintiff sues as a gomasta of the zemin- 
dar, it is not necessary that a power of attorney or any 
other formal document confeiring a special power on 
the plaintiff should he produced, if it is proved from 
the evidence that he filled that character Mad ho 
Singh v. Guneshee Ball . . 2 Agra, 275 

20 . Tehsildar, Power of. — Act 

X of 1859 , s 69 . — A newly-appomted tehsildar 
stands m the same position in respect to arrears of 
rent which accrued during the time of his piedecessor 
as in respect to rents accruing during his own time, 
and may take advantage of section 69, Act X. of 
1859, in respect of one as well as the other M eld 
(by Maekby, J) that no one can he plaintiff m a suit 
for rent except the peison who has the right to re- 
cover; the only effect of section 69 being to enable 
the person who is employed in the collection of rents* 
to sue as agent. Meld, also (by Mabkby, J .), that 
though it has been decided that a general authority to 
collect rents and to sue for them must be stamped, if 
m writing, it has not yet been decided whether such 
.authority must he in writing. Modhoosoodun 
Singh ti. Moban A Co. . . . II W. R* 4$ 
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1 AUTHORITY OP AGE NTS— continued, 

27, Naib, Power of.— Power of 

mofussil naib to grant pottahs at fixed rents — As it 
does not fall vvitlnn t lie oidmary scope of the duties 
of a mofussil naib to giant pottahs for Used rents, it 
is leqmsite m such cases that expiess authority 
should be proved to make the giants valid. Goltjce- 
monee Dabea v. Assimoodeen . 1 W . R., 56 

Ooma Tara Debia v, Peena Bibee 

[2 W. R., 155 

Punch anun Bose v. Peary Mohun Deb 

[2 W. R., 225 

Kalee Coomar Doss v. Anees 

[3 W, R„ Act<X, c l 

28. Power to grant 

mohurran lease — The grant of a mokurrari lease is 
beyond the scope of a naib's general authority To 
enable him to give such a lease his principal's special 
consent or approval is necessary. Unnoda Peeshad 
Banerjee v Chunder Sekhur Deb 

[7 W. R., 394 

28. — Agent of lessor. — Power to 

grant lease — Stipulation for recovery of costs of 
litigation from lessor — The agent of a lessor was 
held to have acted m excess of his power in granting 
a lease containing a stipulation that the lessee was to 
receive from the lessor the expenses which he might 
incur m any litigation which might take place with 
third parties respecting the land leased. Where such 
litigation did ensue, and the lessee was cast m costs, 
he was held entitled to recover the same, not from the 
lessor, hut from the agent Kenny v Mookta 
Soondeeee Dabee . . . 7 W. R,, 419 

30. Agent of inamdar, — Power 

to lease on permanent tenure — An inamdar' s agent 
cannot grant lands on suti or other permanent tenure 
without express authoi ity from his principal. Nasae- 
vanji Hormasji v . Narayan Trimbak Patil 

[4 Bom., A. C., 125 

31 , Manager. — Agent granting lease 

on pretended title afterzoards set aside, — Right of 
lessees to possession, — Where a manager has conveyed 
certain property to himself by a pretended deed of 
gift, and under such pretended title gi anted a dur- 
mokurran lease, and his title is set aside by a decree 
of Court, the lessees cannot he allowed to maintain 
possession, at any rate, where the lease gi anted is be- 
yond the powers of the manager as agent. Sheo 
Shunkur Lall v. Dhurm Joy Poobee 

[8 W. R., 360 

32. Agent of zemindar.— Potoer 

to authorise transfer of lease . — Without special 
powers the ordinary agent of a zemindar who cannot 
grant a lease cannot authorise the quasi transfer of a 
lease by a tenant to some other party Rai Mooba- 
bee Doss v, Bucha Singh . 4 N. W., 122 

33 , Agent of owner of estate. — 

Zease by agent — Fraud and collusion — Ratification 
—In a suit to set aside a lease as granted without au« 
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Agent of owner of estate— continued 

thonty by an agent to the defendant, who was the naib 
of the estate, and asjpiocuredby fiaudby the defend- 
ant m collusion with the agent, the latter charge of 
collusion having been withdrawn at the hearing bet ore 
the Subordinate Judge, the High Court remarked on 
the impropriety of presenting a plaint charging collu- 
sion between the agent and defendant without good 
grounds foi such imputation, and on the withdiawal 
of such charge at the hearing if there were giounds 
for it; and agreed with the Subordinate Judge in 
thinking that the owner of the estate m issue must 
be presumed to know what was being done on her be- 
half by her agent. The presumption is that a man 
acts rightly and not fraudulently The mere circum- 
stance that the rents were low does not give i lse to 
the piesumption that theie had been fraudulent con- 
duct on the part of the naib, or that he did not state 
the circumstance to the agent before obtaining the 
lease from him. There is also this difference between 
this case and other cases m which contracts between 
principals and agents are sought to be set aside on 
the gionnd of good faith, that here another agent is 
interposed, and it is not the case of the defendant 
(the naib) making a report to the owner in England. 
Even supposing the original transaction liable to he 
set aside, the ratification by a person having autho- 
rity from the owner to make inquiries and ratify 
what had been done would render it invalid. An- 
NTTND CHUNDER BOSE 1>. BROUGHTON 

[17 W. R„ 301 

Affirmed by Privy Council, Admin istrator 
General oe Bengal v . Anundo Chundkr Bose 

[21 W, R., 425 

34 , Agent for receipt of rent.— 

Notice of renewal to . — A lessor's agent for the 
receipt of rent is not necessarily his agent to iccoive 
the lessee's notice of option to renew the lease, but if 
he has received such notice, and given it to the lessoi 
within time, the notice is sufficient Barnet v. 
Skinner 2 W. R., 208 

35 , Agent to give lease .— Notice 

of p> lor claim, — Semble , per Norman, J , — A person 
who has authority to conduct the negotiation icspcct- 
mg a lease is such an agent that a notice to him may 
be notice to his principal Nuddear Chand Sein v. 
Kishobee Lal Chuckerbutty 7 W. R., 463 

30 , Headman of village.— Acts 

of, to bind co-sharers — Held that to make the acts 
of the headmen of a village in boundary disputes 
and other matters binding on the co-sharers it is not 
necessary that there should be specific authority by 
power of attorney oi otherwise, or subsequent express 
or implicit assent or sanction in absence theieol*. 
Requisite authority may bo inferred from the facts 
of each case by showing that the headmen of the 
village have usually in similar disputes been permit- 
ted to act and represent for the other sharers. Meld, 
also, that agency in every case can only he created by 
the will of the principal, and his will may be mani- 
fested in writing or orally, or simply by placing 
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anothei in a position so as to be understood according 
to ordinary rules and usages to represent and act tor 
one who has placed him Gung-apeeshad v Ajoo- 
dhia Pershad Gunqapeeshad t Rampershad 
[Agra, F. B., 31: Ed. 1874, 23 

37. Agent in survey of land.— 

Thakbust map. — Act of agent — Endorsement — Em* 
deuce — In a suit for possession of certain lands, for 
rectification 5f a thakbust map, and i eversal of an 
Act N decision, the plaintiffs obtained a deciee m the 
Court of first instance, the lower Appellate Court, and 
subsequently m the High Court on appeal. It ap- 
peared that the lower Couits had before them an m- 
coireet copy of the thakbust map, the original foirn- 
mg part of the lecord of another suit The High 
Couit on appeal refused to send for this map, but 
subsequently, on leview, it was sent for. Theie was 
an endorsement on the back, which did not appear on 
the copies ongmally before the Com t, to the effect 
that the lands in dispute were pointed out by one 
T. C , acting as agent for the plaintiffs, to be 
measured as belonging to the defendant's talook. 
Meld, the case must be remanded to the lower Appel- 
late Court to determine (I) whether T. C. was the 
agent of the plaintiff ,* ( 2 ) whether, acting within the 
scope of his authority as such ageist, he did sign the 
map as a correct map and pointed out the lands as 
belonging to the defendant ; ( 3 ) and if so, how far 
these acts of the agent were binding on the plaintiffs 
Sijdakhina Chowdhbain v Raj Mohan Bose 
[3 B. L. R., A. C., 377 

38. Power to appear in suit. — 

Manager — The manager of an estate under a safu- 
namah on behalf of J3 cannot, without special autho- 
rity from 22 , lepresent him m any suit or chaige him 
with the costs of the defence of an action brought 
against him. Bholanath Sandyal v Goitres Peb- 
shad Moiteo . . . . 16 W. R., 310 

39 . JPower of attor- 

ney — Option of agent to accept service of summons. 
— A person holding a power of attorney, even if au- 
thorised by the powei to appear and defend suits on 
behalf of his principal, is at liberty to refuse to accept 
seiviee of summons and appear m a suit brought 
against his principal, hut may either act upon the 
power or not as he may think proper. In the mat- 
ter OP THE PETITION OP LXJOHMEE CHUND 

[I. L. R,, 8 Calc., 317 

40. « Power to carry on suits. — 

Assent to be bound by witness — An agent's assent to 
be bound by tbe statement of a particular witness is 
not an assent to arbitration, but is an act entirely 
within the scope of his general authority as agent to 
carry on his principal's suits, and to do all acts ne- 
cessary to that end Rajender Chvnder Newg-ee 
v Mahomed Aynooddeen , W. R., 1864, 143 

41 . Mooktear, Power of. — Ad- 

mission of title by moolctear — Authonty of mook- 
tear to bind mortgagee , — Where a mortgagee signed 
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Mooktear, Power of— continued 

a mooktearnama, m which he stated that he would 
abide by any arguments which might he urged, and 
any documents which'-might be filed by the mooktear 
theieby appointed, and the mooktear subsequently 
filed a written statement signed by himself alone m 
which he admitted the mortgagor's title, — Meld , the 
written statement could not be incorporated with the 
mooktearnama so as to make it pait of the document 
signed by the mortgagee. Luchmee Buksh Roy v. 
Runjeet Ram Panday 

[13 B. L. R., P. C 0 177; 20 W. R.,375 

S. C. in Court below . . 12 W. R., 443 

42. Mooktear ap- 

pointed by seve? al co sharers — Authority of agent . — 
Evidence of general authority . — Wheie a general 
mooktear empowered to acton behalf of co-shareis 
does formal acts to enforce the rights of his princi- 
pals (the zemindars), it is not necessaiy to trace back 
his authonty m each case to the explicit sanction of 
every single member of the family Mooktears 
must be considered to have a certain discretion, and, 
unless the contraiy is shown, to do such acts as 
come within the ordinary scope of their duty with 
authority. Hubry Kisto Roy v . Motee Lade 
Nhndee . . . . . 14W,B„ 36 

43 . Authority to 

sign deed of sale . — Eioof of authority of agent — - 
Wheie a man lesists liability for a deed of sale exe- 
cuted by his am-mooktear, it is necessary for the 
purchaser claiming under that deed to show that the 
mooktear had authority either by virtue of a gene- 
ral or special power of attorney to execute that deed 
and to bind his principal by executing that deed. 
Mohan Kooer v. Ajoodhya Doss 

[20 W.,R„ 119 

44 . Eardanashm wo- 

man — Account stated. — A mooktearnama executed by 
a paidanaslnn woman appointed her husband to be her 
general mooktear, and declared that all acts done 
by the said mooktear, such as giving and taking 
loans to and from otheis, executing on my behalf, 
getting executed in my favoui, deeds of absolute sale," 
and so on, “ shall he accepted by me " It w r as sought 
to render the principal liable, on an account stated 
by her husband as hei mooktear so empowered, for 
a debt, without proof that the money constituting it 
had been borrowed on her account. Meld , on the 
construction of the mooktearnama, that the inook- 
tear had no authonty to bind her by sucb a statement 
of account, whatever authority he might have had to 
hind her by an actual borrowing of money on her be* 
half No implication of authority in the mooktear 
to hind the woman by his stated account had arisen 
from the carrying on of a course of business, Ac* 
coidmgly, when the evidence of express authority 
failed, the statement of account by the mooktear 
was insufficient to render the principal liable. No 
evidence was given of the items lent,.so as to estab- 
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Mooktear, Power of— continued. 

lisli an indebtedness independently o£ tlie account 
stated. Sudisht Lalb t. Sheobaeab Koee 

[I. A R., 7 Calc., 245 
L. R., 8 I. A., 39 

45, Manager of firm.— Power of 

manager to bind partners m concern . — The partners 
of a concern axe hound by the acknowledgments of 
their manager, as their avowed agent. Masseys v. 
Gkish Chunder Chuceerbtjtt y . 24 W . B„ 34 


48 , Partner of firm.— Knowledge 

of person dealing with partner,— Contract incapable 
of division . — A firm of carriers authorised one of their 
partners to draw hills on the firm to the extent of 
R200 each. The partner, acting m excess of his 
authority, and without the knowledge of the firm, 
made two promissory notes, m the name of the firm, 
for R1,0G0 each The plaintiff knew the partner 
• was limited to a particular sum, hut also knew that 
two of his hills for R300 each had been previously 
accepted hy the firm. In an action on the notes,— 
Held, , fiist, that the firm was not liable for the whole 
amount drawn, and secondly, that the contract, where- 
on the action was founded, was not capable of division, 
and, theiefore, the firm was not liable to the extent 
of R200. Peemabhai Hemabhai v Brown 

[10 Bom., 319 


47. 


--- Partnership in tea garden. 

—Liability of partner for acts of managing partner. 
Authority of agent — By an agreement made on 
22nd July 1862 between C and T (since deceased) 
and the defendants B. and &, C, agreed to sell, and 
2 % P., and S. to purchase, a half share m the lands, 
plantation, and estate belonging to C , known as 
the Laojan Tea Estates and Grants. The agreement 
provided that C. was to conduct and .manage all 
matters and affairs of the estates, hut nothin «■ was 
said as to its being done m his own name or m that 
of the partners of any fiim Money to cany on the 
business was provided by means of bills drawn by 
the local manager upon C in the same mannei as 5 
he (C) had been the sole owner, the defendants being 
fully aware of this and finding the funds. This 
mode of dealing continued down to the time’ of the 
transaction which is the subject of this suit The 
only act m the way of notice to the public on the 
part of the defendants was a notification m a direc- 
tory published by them in Calcutta (T, 8., Sr Co 
being booksellers and publishers), in which in the 
list of tea estates the Laojan concern was mentioned, 
and C, T, P, and S. named as proprietors. In the 
directory for 1870 and 1872 <?. was also described as 
Calcutta agent. This suit was brought to recover 
a balance due in respect of moneys alleged to have 
been advanced by the plaintiffs on the tea to be 
manufactured in the season 1872, the plaintiffs being 
tea brokers who made the advances on the security 

°l te ^i nV01Ces . and blUs of hdin 8 The terms on 
which the required advances were to he made were 
ai ranged by an agreement, dated 9th February 1872 
between C. and the plaintiffs, who were under the 


PRINCIPAL AND AGEN T-contimed. 

1, AUTHORITY OF AGENTS — continued. 

Partnership in tea garden— continued, 
belief that C. was the proprietor of the Lao j an 
concern and not xneiely manager By leason of C ’s 
death and the non-delivery of a portion of the 
season’s tea, the plaintiffs were unable to lennbiuse 
themselves for their later advances, and brought the 
present suit against the defendants, who, they contend- 
ed, were bound by all C’s acts and dealings Held 
by Couch, C, J , that, assuming that the plaintiffs 
knew what was in the directory, it could not be con* 
sidered as a notice to them that the authority which 
C . had been exercising, and which he continued to 
exercise with, so far as it related to bills and drafts 
drawn by the local manager, the knowledge of bis part- 
ners, the defendants, bad been detei mined, and that 
he had only the authonty of an ordinary Calcutta 
agent. Held, also, that the question m the case 
was whether the transaction between C. and the 
plaintiffs was withm the scope of the authority 
which C, had, or was allowed by bis partnois to ap- 
pear to have, m managing and conducting the affmis 
and business of the partnei ship It was a question 
of actual or apparent authonty, and whether the 
transaction was one which the owner of a tea garden 
carrying on the cultivation of it would m the ordi- 
nary course of business enter into Held , fuither, 

I that the transaction would have been according 
to usage if C had'been the sole owner of the gardens, 
and the defendants, by allowing him to manage oaten- 
! sibly as sole owner, clothed him with eveiy authority 
incidental to a sole owner m that business The de- 
fendants were theiefore bound by the agreement of 
the 9th February 1872. Spink v. Moran 

[21 W. R., 161 

48. — Mercantile agent. — Bowei of 

agent to indorse bills . — Special authority —Implied 
authority , — A special authority is required to em- 
power a mercantile agent to draw or indorse bills 
and notes, but the authority may be implied from 
circumstances Pestonjee Nesseewanjee v Good 
Mahomed Sahib ... 7 Mad., 369 

49 . — Managing agent.— Liability 

of principal — Banher and customer — Bills of ex- 
change — Indorser and acceptor — 27. Sf Co , the 
managing' agents of the Baree Tea Company, had a 
general banking account with the Onental Bank Cor- 
poration, which, account they were allowed to over- 
di aw on having the overdraft properly secured U nder 
the articles of association of the Baree Tea Company, 
27. Sf Co had power to “draw, accept, indorse, and 
negotiate on behalf of the Company all such cheques, 
promissory notes, drafts, &c , as should be necessary 
for enabling them to cany on the business of the 
Company.” Purporting to act undei this power, 2V. 

Co, drew a bill of exchange on the managing agents 
of the Company, winch was accepted by the latter, and 
indorsed by 27 Sf Co. to the Oriental Bank Corpora- 
tion, who credited the amount to 27. $ Co.’s general 
account The amount was drawn out by cheques 
drawn by 27 fy Co personally without reference to 
the Baree Tea Company, and there was no proof that 
the money had been applied for the purposes of the 
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PRINCIPAL AND AGENT— continued. 

1. AUTHORITY OF AGENTS— ^continued. 

Managing agent — continued . 

Baiee Tea Company Held } in an action by the Ori- 
ental Bank agamst tbe Baree Tea Company, that tlie 
latter were not liable on the bills as acceptors. Ori- 
ental Bane Corporation v. Baree Tea Com- 
pany . I. Ii. R., 9 Calc., 880 : 13 C. L. R., 412 

50. 7 Agent acting contrary to 

authority. — Liability of agent — An agent who 
acts contrary to the authority given him by his prin- 
cipal is himself liable on the transaction m which he 
has so acted. Gomanee Ball v. Jeewun Ram 

[2 Agra, 33 

51. Agent acting out of scope 

Of authority.— Liability of principal —Held that 
an agent who is appointed ior the general manage- 
ment and conduct of business cannot bind his princi- 
pal by an unusual contract, not strictly relating to 
the conduct of the business, unless he has expiess or 
implied authority for the same. The fact that a 
consignor dealt m good faith with the agent, who 
exceeded his authority, is not sufficient to bind the 
principal. The consignor dealing with the agent 
ought to satisfy himself of the agent's authority The 
defendant, not having ratified his agent's act by re- 
ceiving the benefit of the contract, cannot be bound 
by the acts of his agent and liable to make good the 
losses. Mueaber Bale v. Gilmore 

[3 Agra, 196 

52. Payment to agent in belief 

lie was principal. — Liability of purchaser.— 
Where a party purchased cotton from a person both 
bankei and broker, upon the just belief authorised by 
the facts that he (the seller to him) was the pnneipal 
and not meiely a biokei, and paid him m good faith 
the price of the article purchased, he cannot be held 
liable to the leal principal's claim, such payment pro- 
tecting him from fuither liability Petumber Bhtt- 
gutt v. Muthoora Dass . . 1 Agra, 121 

2. RATIFICATION. 

53. Effect of ratification. — Act 

of principal . — Where the act of the agent has been 
communicated to and ratified by the principal, it be- 
comes the act of the principal m point of law Pes- 
tonjee Nesserwanjer v. Gooe Mahomed Sahib 

[7 Mad,, 369 

54. Promise to redeem mort- 

gage. — Consideration — Contract made by agent on 
Ms own behalf — The plaintiff sued the defendant on 
mortgages executed to the plaintiff by the adoptive 
motheis of the defendant (who weie also defendants) 
subsequently to his adoption. The plaintiff contend- 
ed that the mortgages had become effectual as against 
the defendant by reason of his subsequent conduct. 
Evidence was given that he had promised his adoptive 
mothers to redeem the mortgages, and that he had 
stood by and allowed the plaintiff to cairy out the 
provisions of the mortgage-deeds to his own detriment 
by paying maintenance to the defendant's adoptive 


PRINCIPAL AND AG-ENT — continued. 

2. RATIFICATION — continued. 

Promise to redeem mortgage— continued. 

mothers, and by paying off certain mortgages which 
had been created by them previously to the adoption 
of the defendant. Held that the defendant was not 
liable npon the mortgages His promise to redeem 
the mortgages was not made to the plaintiff, hut to 
his adoptive mothers, and there was no consideiation 
for such promise as he made Nor could the promise 
have the effect of ratification, for the ratification of 
the authorised contract of an agent can only be effec- 
tual when the contract has been made by tbe agent 
avowedly for or on account of the pnncipal,and not 
■when it has been made on account of the agent him- 
self. Shideeshvar v . Ramchandrarav 

[I. L. B., 6 Bom., 463 

55. Acquiescence by co-sharers. 

— Mortgage by lumlerdar — Acquiescence m acts of 
agent — Wheie a mortgage was made by a lumbeidar 
of his own share and shares of his co-sharers as 
agent on their part in order to raise a snm required to 
pay the Government revenue, — Held that the co-^ 
sharers, being aware of the fact of mortgage, and 
not having at the time repudiated it, and, moreover, 
having acquiesced m the decree of the Court of first 
instance which awarded their shares on payment of 
their quota of the mortgage-debt and interest, must 
be taken to have thereby consented to tbe act of the 
lumberdar which was done on their behalf. Pun- 
chttm Singh v. Hunger Singh 

[2 Agra, Pt. II, 207 

53. Acquiescence by mortgagor. 

— Condition in wajib-ul-urz — Execution ofwapb*uL 
urz as mortgaqe — Held that the ongmal proprietors 
were not bound by a condition m the wajib-ul-urz which 
had been signed and attested by a third party then in 
possession, not as authonsed agent on behalf of the 
proprietors, but as a mortgagee. Subsequent acquies- 
cence by the mortgagor or his lepresentative might 
be only an acquiescence m the mortgagee's act to the 
extent and in the qualified way in which his consent 
was given. Bhageeritth v. Mohun 

[2 Agra, 129 

But see Misajoornissa v. Bunseedhur 

[I N. W., 193 : Ed. 1873, 277 

3. REVOCATION. 

57. Agency of manager. — Revo- 

cation by one of several shareholders . — A principal 
can determine the authority given to an agent. The 
authority given to a manager may be revoked by a 
shareholder, and another shareholder cannot resist 
such l evocation, unless there has been a stipulation 
in the deed providing for the appointment of a 
manager that the authority should continue for some 
definite time. Bueakee Bair v. Indurphtteb 
Kowar . . . . .3 W. R., 41 

58. Agent to sell property.— 

Agreement. — Remuneration for work and labour done* 
— The defendant requested the plaintiff to sell for him 
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PRINCIPAL AND AGENT— ‘Continued 
3. REVOCATION — continued . 

Agent to sell property— continued, 

a plot of giound on the Esplanade m Bombay at any 
rate exceeding the price at which the defendant him- 
self had purchased it, and agieed to give him as remu- 
neration half of the net profit i eaHsed on the sale The 
defendant subsequently revoked this authority, and the 
plaintiff shortly afterwards found a purchaser, whose 
offer the defendant did not accept. Held that the 
plaintiff could not recover on the agreement, which 
had not been performed on his part, that there was 
no giound for holding that the plaintiff and the 
defendant were partners in the transaction as between 
themselves ; and that the plaintiff was not entitled to 
recover for work done as broker, or for commission, 
the nature of the agreement being that the plaintiff 
took the risk of the authority being revoked. Hurst 
v. Watson . . 2 Rom., 423 : 2nd Ed., 400 

59. Hereditary agency.— Contract. 

*— Consi derail on. — Specific performance . — Contract 
Act {IX ofl872) y ss. 202, 203.— The defendant, by an 
•agreement m the nature of a letter of attorney, con- 
stituted the plaintiff and his descendants the hereditary 
agents of the defendant, gave him authority to collect 
the rents of his share in an mam village, and pro- 
mised to pay him an annual salaiy out of the rents. 
Held that, as between the parties and during their 
lifetime, the appointment was valid and binding, 
whether or not any valuable consideration passed, — 
the mere acceptance of the office by the plaintiff 
being a sufficient consideration for the appointment. 
But, independently of the terms of the agreement, 
and whether or not the agency had been created for 
valuable consideration, the defendant had, under the 
general provisions of section 203 of the Contract 
Act (IX of 1872), a right to revoke the authority, 
as the mere arrangement that the plaintiffs salary 
should he paid out of the rents could not he regarded 
as giving to the plaintiff an interest in the property, 
the subject-matter of the agency, within the meaning 
of section 202. If the defendant had revoked the 
agency improperly, the remedy lay, under ordinary cir- 
cumstances, in a suit by the plaintiff for damages for 
breach of contract Where, however, the plaintiff 
chose to sue for specific performance, and demanded 
arrears of salary, — Held that, without a valuable 
consideration for the defendants promise, the agree- 
ment passed by him to the plaintiff would be nudum 
pactum , and the plaintiff would not be entitled to 
recover, except for work and services actually ren- 
dered. YlSHNITOHABYA V. RaMCHANDBA 

[I. L. B., 5 Bom , 253 

' 4 DUTY OF AGENTS TO ACCOUNT. 

60. Form of account— Right to 

inspect boohs — Ter Field, L — It is the duty of an 
agent to render proper accounts to his employer 
irrespective of any contract to that effect. And he 
does not discharge that duty by merely delivering to 
his employer a set of written accounts without attend- 
ing to explain them, and produce the vouchers by 
which the items of disbursements are supported. In 


PRINCIPAL AND AGENT— continued. 

4. DUTY OF AGENTS TO ACCOUNT— con- 
timed 

Form of account— continued. 

order to enable an agent to prepare accounts to be 
furnished to his principal, he should be allowed to 
have reasonable access, at proper times and in the pre- 
sence of responsible persons, to such books and papers 
in the pi mcipal’s possession as may be necessary for the 
preparation of tbe accounts Annoda Pebsad Rot 
v. Dwabkanath Gangopadhya 

[I. L. R ., 6 Calc., 754: 8 C.L R., 321 

61. Riglit to account on deatlx 

of manager. — Manager of company and employer. 
— Liability to account. — Accrual of right on death of 
manager against representatives — A manager is 
bound to account to his employer whenever he is 
called upon to do so under reasonable circumstances 
On the death of such manager a fresh right to an 
account accrues to the employer as against the 
manager’s representatives. Lawless v. Calcutta 
Landing and Shipping Company, Calcutta 
Landing and Shipping Company v. Lawless 

[I. L. R., 7 Calc., 627 

5. LIABILITY OF PRINCIPAL. 

62. Proof of purchase having 

been made for principal. — Constructive pur - 
chase by agent with funds of principal. — To estab- 
lish a pnmd facie case of constructive purchase by 
an agent out of the funds of the principal, it must 
be proved that at the time of the purchase the agent 
had m his hands funds of the principal sufficient -to 
make the purchase Rookonissa v. Woolptjt Ali. 
Supdub Ali Woolput Ali . 3 W. R., 232 

03 . Right to sue principal,— 

L 'lection to sue agent . — Suit, Dismissal of . — Whole a 
creditor sued an agent of his debtor, alleging that 
the agent had made himself personally liable lor the 
debt, and the suit was dismissed on the giound that 
the creditor gave credit to the principal, — Held 
that the creditor was not debaired by such pioceed- 
mgs from suing the principal Raman v Vaikavan 
[I. L. R., 7 Mad., 392 

64. Purchase by agent out of 

scope of authority.— Assistant m indigo factory, 

. Purchase of seed by — Disclosed principal. — Held 
by the majority (Gloves, J , dissentients) that it is 
not within the reasonable scope of the authority of 
an assistant m an mdigo factory to purchase any 
amount of mdigo seed for his master and to make 
his master liable, particularly when the seed was not 
purchased or used for the factory , and that though 
the assistant, in writing to the vendor for the seed, 
styled himself m the body of the letter as the 
manager of the concern, yet his signing himself for 
another person, and not for the owner or the factory, 
disclosed to the vendor that the other person and not 
the owner of the factory was lus principal. Ro- 
GHOOBUBDYAL MUNDUB V. CHBISTIAN 

[3 W. B„ 123 
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PRINCIPAL ATO AGENT— continued. 

5. LIABILITY. OE PRINCIPAL — continued. j 

05 . Carriage of goods by rail- 

way, — Goods passing over the lines of several com* 
panies — Agreement for interchange of traffic — Loss 
of goods — Liability — The plaintiff delivered to the 
Madras Railway Company a bale of cloth for 
carnage from B , a station belonging to that com- 
pany, to S , a station belonging to the defendants, i 
the G I P Railway Company, and obtained from 
the Madras Company a receipt which recited that it 
was granted “subject to the rules and regulations 
and chaiges in force on that or any other railway 
over which the goods might pass.” The goods were 
lost while on the line and m the charge of the 
defendants, the G. I. P. Railway Company, and the 
plaintiff sued them for damages for bieach of the 
contract of carriage. Between the two railway com- 
panies there existed an agreement arranging for the 
mtei change of traffic, which piovided, inter aha , 
that goods should be booked through to and from all 
stations on both lines at certain stated rates , that m 
such cases one company should receive payment and 
should account to the other ; that any claim for loss 
or damage should be paid by the company in whose 
custody the goods were when lost or damaged, or, if 
that could not be ascertained, then by both com- 
panies rateably ; and that no alteration affecting the * 
through traffic should be made by either company 
without previous notice to the other. The defend- 
ants pleaded that the suit was wrongly brought 
against them, as there was no contract between 
themselves and the plaintiff. Held that the suit, 
whether or not it might also have been brought 
against the Madras Railway Company, was rightly 
brought against the defendants, inasmuch as the 
agreement between the two companies, if it did not 
actually constitute a partnership between them, 
showed, at least, that the Madras Railway Company 
became the agents of the defendants to make the 
contract for carriage with the plaintiffs G I P 
Railway Company v Radhakisan Khtjshaldas 
[I. L. R., 5 Bom., 371 

66 . Undisclosed principal.— 

Settlement of accounts between principal and agent . 
— Right of unpaid vendor . — Contract Act (IX of 
1872), ss. 231 , 232 . — The defendant, who resided 
m Dholera, employed the firm of S K . as his agents 
in Bombay. A running account was kept, m which 
the defendant was debited with the price of goods 
purchased on his account by S X, and was credited 
with the pi ice of goods sold by S X. on his account, 
and with the amount of the remittances which he 
made from time to time In fulfilment of orders 
leceived from the defendant on 16th March 1879. 
S X, on the 23rd Maich 1879, bought from the 
plaintiff 20,000 cocoanuts (out of a cargo of 42,000 
then lately arrived at Bombay) , on tbe 24th March 
1879, 10,160 cocoanuts (out of a cargo of 23,000) ; 
and on the 27th March, 26,626 cocoanuts (out of a 
cargo of 71,250). By each of these three contracts 
it was agreed that the purchase money should be paid 
on delivery At the time of making these contracts 
the plaintiff did not know, nor had he any reason to 
suspect, that S, X. was an agent and not principal m 


PRINCIPAL AND AGENT— continued. 

5. LIABILITY OP PRINCIPAL— continued. 

Undisclosed principal— continued 

the transactions On the 27 th and 28th March 
1879, the 30,160 cocoanuts (the subject-matter of 
the first two contiacts) were trans-shipped into the 
vessel Lakhmiprasad, and on the 29th March 
1879, the 26,626 cocoanuts (the subject-matter of the 
third contract) were trans-shipped mto the vessel 
Lalsari for conveyance to Dholera The Lab 
sari sailed from Bombay on the 31st March, and on 
her aruval at Dholera the defendant obtained pos- 
session of the third lot of 26,626 cocoanuts which 
had been shipped on board. On the 1st April S X. 
received from the defendant remittances sufficient to 
pay for all the cocoanuts, and to leave a balance of 
Rl,727 to the credit of the defendant m his account 
with S X. These remittances were made by the de- 
fendant m good faith, and were received by S. X. 
at a time when the plaintiff gave credit to S X. 
and did not know of any one else to he charged with 
the price of the cocoanuts. On the 2nd Apnl the 
firm of S X stopped payment, and on the 3id April ^ 
1879 the plaintiff, m consequence of the failure of 
S. X and the non-payment of the price of the 
cocoanuts, trans-shipped the 30,160 cocoanuts (the 
subject of the first two contracts) from the Lakh - 
miprasad mto the R amprasad These cocoanuts 

were subsequently sold, and the proceeds of the sale 
deposited m the Bank of Bombay to abide the result 
of this suit. On the 4th Apnl the .plaintiff disco- 
vered that the defendant was the principal in the 
cocoanut transaction, and brought this suit against 
him to recover the puce of the three lots of cocoa- 
nuts The defendant denied that S X had autho- 
rity to pledge his (defendant’s) ciedit m making 
pui chases, and contended that, having in good faith 
paid his agent S X for the cocoanuts prior to the 
institution of the suit, he (the defendant) was not 
liable to the plaintiff Held that the plaintiff was 
entitled to recovei The rule of English law, which 
makes the liability of an undisclosed principal sub- 
ject to the qualification that he has not bond fide 
paid the agent, or that the state of accounts has 
not been altered, is not adopted m the Conti act 
Act Section 232 is to he read as a qualification of 
the first portion of paragraph 1 of section 231, which 
gives a principal a general light to enforce a con- 
tract entered into by his agent Section ^232 quali- 
fies that general right by making it subject to the 
lights and obligations subsisting between the agent 
and the other conti acting party The 2nd clause of 
paragraph 1 of section 231 gives a party contracting 
with an agent the same rights against the prin- 
cipal only as he would have had against the agent ; 
and section 234 adds a fuither qualification to his 
rights as against the principal. Section 232 of the 
Conti act Act adopts the qualification imposed by 
English law upon the right of the principal to 
enforce a contract, — viz , that he must take tbe con- 
ti act subject to all the equities, in the same way as 
if the agent were the real principal; but it does not 
impose upon the right of the other contacting party 
the qualification laid down by the cases of Thompson 
v, Davenport, 2 Smithes L . C., 7th JEd., 364, and 
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PRINCIPAL AND AGENT —continued. 

6 LIABILITY OF PRINCIPAL — continued. 

Undisclosed ^xn.Qxgdil— continued, 

Armstrong v Stokes, L B , 7 Q B , 598, — namely, 
that the puneipal has not paid the agent, or that the 
state of the account between the puneipal and agent 
has not been altered to the pre 3 udice of the prin- 
cipal The only qualification to the right of the 
other contracting party again st the principal, is that 
imposed by section 234, — namely, that he has not 
induced the principal to act upon the belief that the 
agent only will be held liable Premjt Trikamdas 
v, Mahhqwjt Munji . I. L. R„ 4 Bom., 447 

67. Secret arrangement by 

agent .— 'Purchase by agent afterwards adopted by 
principal — If a principal adopts the acts of an agent 
in respect of the pui chase of a pioperty, he must 
take the property sub 3 ect to the conditions with 
which the agent encumbered it, notwithstanding 
any secret arrangement between them not known to 
third parties. Ishenceundee Singh v Sha&ta 
Churn W. R., 1864, 3 

68. Praud . — Fiaudulent statements 

made by agent — Statements fraudulently made by an 
agent for his own benefit are not binding on the prin- 
cipal JOWAHIR LaLL V. POOKURUM SlNGH 

[6 W. B., 252 

69. Fraud of agent 

in sale of property.-— Ft an agent, authoiised to sell 
property, commits a fraud against his prmcioal, the 
principal is the person who ought to suffer, and not 
a stianger. Doorga Narain Sen v Baney Ma« 
dhur Mozoomdar . . I. L. B., 7 Calc., 199 

70. Fraud of agent , 

Adoption of, by principal — Principals are not allowed 
to benefit by adopting the fraud of their agents 
Koyiash Chunder, Banerjee v Kalee Prosonno 
Chowdhry . . . . 10 W. R., 80 

71. * — - Liability m 

civil action of principal for consequences of agent’s 
fraud — In a suit to recover the value of bullocks 
hired by the defendants gomashta to convey quanti- 
ties of salt from the Government golahs, which, 
proving to be m excess of the quantity entered m the 
Government pass owing to the fraud of the gomashta 
m making an addition to the lawful quantity, was 
seized by the Salt officials as contraband, and the 
bullocks sold undei the provisions of Regulation X of 
1819, — Feld that, neither the want of authority on 
the part of the gomashta, 'nor the ignoiance of the 
salt merchant, the defendant, could he pleaded to 
exonerate him from the consequences of his ser- 
vant's fraudulent act. Sadhoojunna v. Ramhurry 
Munbuii 1 Hay, 461 

72* * Bankruptcy of 

agent, Effect of — Breach of contract . — Damages — 
Amendment of bill of complaint, — This was a suit for 
foieclosure of a mortgage for R50,000, during a cer- 
tain conti act, which, the plaintiffs contended, had de- 
termined by the bankruptcy of therr Calcutta agents. 


PRINCIPAL AND AGENT— continued, 

5 LIABILITY OF PRINCIPAL — continued* 
Praud— continued. 

The defence was that the contract was not so deter- 
mined , and that even if it were, the defendant had 
a right of lien or set-off, which would cover the 
amount of the advances This set-off consisted of the 
amount of loss in the sale of silk, which the defend- 
ants, after the said bankruptcy, had shipped dnect 
1 to London, and sold there on non-acceptance by the 
plaintiffs ; and of a claim of ft 18,024, the amount of 
a bill of the said agents which the defendant bad ac- 
cepted from them as payment for silk, hut which bill 
was dishonoured after the sard bankruptcy Clause 6 
of the agreement was as follows . “ The silk to be paid 
for on dehveiy. Delivery to be taken within ten days 
of the arnval of any parcel in Calcutta, failing the 
payment within that time, Carr, Tagore, & Co. 
may sell it at the market price, and should this 
be under the contract rate, you agree to pay the 
difference." Clause 10 of the agreement was as 
follows • “ As you have no authority to make advances 
previous to the receipt of the Bilk, and as Carr, 
Tagore, & Co stipulate foi the advance m part 
of the sum which they aie out of pocket, to cairy on 
the filatures, the advances pioposed being R50,000, 
, at such times and m such portions as they may 
require aftei the delivery of the fiist parcel of silk 
under this contract, so that such advances shall not at 
any time be m excess of R5O,G0O, beyond the silk deli- 
vered, for which interest at the rate of 6 per cent, 
will he allowed, and it is agreed that the question of 
advances shall be an open question ; and that m the 
event of advances being authorised, the contract 
shall at once be m force" The lower Couit held 
that under these two clauses the defendants could 
not lesort to the advances foi then set-off ; that the 
plaintiffs were not liable for the Rl8,024, ami that 
the contract was not determined, Plaintiff also 
alleged a series of frauds on the part of their 
agents, with whom defendants were m collusion, but 
these charges weie abandoned at the hearing, Feld 
that acceptance by the agent binds the principal 
where there is no fraud, that voluntary accept- 
ance of an agent's bill as payment discharges 
the principal ; that a contract is not determined by 
death or bankruptcy of an agent, unless there has 
been an expiess stipulation to that effect, that an 
impossibility of fulfilling the terms of a contract 
must be cleaily established m order to avoid a liabi- 
lity for breach thereof, that when a place of delivery is 
specified m a contract, delivery must be made there ; 
that the plaintiff having failed to prove alleged 
fraud m a deed, although entitled to relief under 
a distinct head of equity, will not be allowed to make 
a new case, and cannot, m the same suit, obtain a 
decree on the footing of the said deed , that amend- 
ment of a bill will not be allowed, if it appear that 
an account, being the relief attainable, would have 
been given if demanded, and that the plaintiff has not 
offered to peiform his pait of a contract and allow 
compensation for breaches theieol* to the defendant 
and to pay any balance that should be found against 
himj that the mode of ascertaining damages for 
breach of contract presenbed m the contract must 
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"be adopted, and the remedy by action at once accrues. 
Pole v Gordon 

[2 Hyde, 289 : Cor., 83 : Bourke, O. C., 1 

73. Misfeasance and tort of 

agent. — Liability of principal for wrongful acts 
of agent — A puncipal is liable for the misfeasance, 
or tort of his agent, when such misfeasance or tort 
has been done or committed with the subsequent as- 
sent, adoption, or ratification of the principal. When 
it is found that a principal was cognisant of, and 
countenanced, the act of his agent, it may be inferred 
that he assented to it. Bai Kishen Chand ». Sheo 
Baeah Bai 71. W„ 121 

6 LIABILITY OF AGENTS. 

74. ■ Banian, Liability of. — Cus- 

tom — There is a presumption m Calcutta that wheie 
a vendor of goods deals with a banian of a European 
firm, qua banian, he is only to look to the banian for 
the puce. Faizullah v Bamkamal Mitter 

[2 B. L. B., O. C., 7 

Juggorundoo Shaw v. Grant, Smith, & Co. 

[2 Hyde, 129; Cor., 47 

S. C. on appeal, Grant, Smith, & Co., v. Juggo- 
bundoo Shaw 

Bourke, A. O. C. 117; 2 Hyde, 301 

75 . . Agent of foreign princi- 

pal. — Presumption of law as to whom credit is 
given — Where it is sought to make the agent of a 
foreign principal liable on a conti act, there is no 
presumption of law, but the case must he deter- 
mined by tbe particular facts. But m the absence 
of evidence to tbe contrary it will be presumed, as a 
matter of fact, that ciedit was given to tbe agent 
McGavin v Wilson . 1 Ind. Jur., N. S., 405 

76. Agent mixing transactions 

of principal with, his own. — Borrowing — An 
agent is peisonally liable who mixes up his private 
transactions with those of his puncipal by boi row- 
ing for both. JUGGURNATH* BOY CH0WDHRY V. 

Munorekha Dossee . . . 2 W. B., 156 

77 . Agent dealing with third 

parties’ goods as those of the principal. — 
Liability to owner of goods — An agent who deals 
with another man's goods as if they belonged to his 
principal, may be answerable to the true owner, not- 
withstanding that he acts by tbe command or direc- 
tion of his principal. Wise v Burn 

[4 W. B., Bee. Bef,, 1 

78. Unconditional acceptance 

of bill by agent .—Liability on bill . — Held that 
the defendant's agent, having unconditionally ac- 
cepted the hill, must he held liable for the amount 
Salig Bam v Juggun Nath . 1 Agra, 137 

79 . Purchase by agent.— 

ledge of agency by vendor — Government servant — 
The defendant, a servant of Government, having 
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given orders for bricks, and the plaintiff being 
aware that the defendant was a servant of Govern- 
ment, and that the bricks were required for building 
bridges on account of Government,— Held that the 
Government was liable, and not the defendant pei- 
sonally. Sreenath Roy v Boss 1 

[4 W. B., S. C. C. Bef, 13 

80. Goods ordered by princi- 

pal and accepted by agent.— Personal liability 
of ayent —In a suit for the recovery of the value of 
certain articles sold and delivered to defendant No. 
I, who had given an order for payment, which de- 
fendant No 2, as his agent, had accepted by an en- 
dorsement, plaintiff gave np tbe claim against defend- 
ant No. 1, and demanded the amount from defend- 
ant No 2 alone. Held that, under the eucumstances, 
there could be no claim against defendant No. 2. 
Kalee Mohun Sircar v Humaun Kader Maho- 
med Ali 25 W. B., 91 

81 . Liability in ease of two in- 

nocent persons.— Liability of agents to third 
parties. — Forgery . — Two letters were presented to 
M.f one addressed to himself and the other to the 
manager of the Mussooree Savings Bank, both pur- 
porting to be written by K. In the letter to M., 
M was requested to deliver to the manager of the 
Bank the letter addressed to him. In the letter to 
the managei he was asked to send B2,500 in cur- 
rency notes thiough M, payment being promised 
by a remittance through another bank or through 
M. M delivered the letter to the manager, who 
upon the strength of it made over the notes to AT, 
who gave a leceipt for them for and on behalf of AT, 
and afterwards handed them over to the person who 
had hi ought him the letter. The letters were for- 
geries. In a suit against M by the Bank to recover 
the money paid to M ,—Held that, m presenting the 
letter, m receiving the notes, and in granting a re- 
ceipt for them, the defendant was m some sense an 
agent of K ; but inasmuch as the notes were given 
on the authority of the letter addressed to the plain- 
tiff himself, and not in consequence of any lepresen- 
tatzon made by the defendant, the latter could not 
be held liable for the loss sustained by the formei. 
Mooney v. Mussooree Savings Bank 

[6 N. W., 319 

82. — Undisclosed principal. — 

Promissory note signed by agent — If an agent signs a 
promissory note without disclosing the names of Ms 
puncipals, the latter are not liable. Sheo Churn 
Sahoo v. Curtis . . . 3 W. B., 139 

83. — Bight to sue. — 

Liability of agent — Charter-party. — Actual know- 
ledge —Disclosure of name of principal at time 
of making the contract . — Presumption of liability 
of agent where name of principal not disclosed . — 
Contract Act (IX of 1872), $. 230— The plaintiffs 
by charter-paity contracted to let the steam-ship 
Oakdale to the defendants upon certain terms. The 
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first clause of the charter-party stated that the 
plaintiffs “ agreed as agents for owners of the said 
steam-ship/ 5 and subsequent clauses provided that 
the owners should bind themselves to receive the 
cargo on board, and that the master on behalf 
of the owners should have a lien on the cargo for 
fi eight, &c The chartei-paity was signed by the 
plaintiffs and defendants m their own names The 
plaintiffs sued the defendants for bieach of,, the 
chaiter-paity m refusing to load the said steam-ship. 
Held that the plaintiffs had contracted as agents, 
and were therefoie not entitled to sue. If a contract 
made by a person who is an agent is worded so as, 
when taken as a whole, to convey to the other con- 
tracting party the notion that the agent is contract- 
ing m that character, he cannot sue or he sued on 
the contiact Wheie one contracting party knows 
that the other is contracting as an agent for a third 
person whose name he also knows, the presumption 
laid down in clause 2 of section 230 of the Contract 
Act (IX of 1872) does not arise, although at the time 
of making the contiact the agent does not disclose 
the name of his principal The essential point is the 
knowledge, and actual knowledge is equivalent to dis- 
closure, the whole object of which would be to convey 
such knowledge. Mackinnok, Mackenzie, & Co , 
v . Lahg, Moie, & Co. . I. L. R., 5 Bom., 584 

84. — Liability of 

agent — Contract Act (IX of 1872), s. 230 — Evi- 
dence Act (I of 1872), s . 92 — Charter arty — Em- 
ployment of stevedores to load and discharge cargo . 
— The defendants let a steam-ship to the plaintiff for 
a certain term, and signed a charter-party “ by and 
on behalf of the owners of the steam-ship A.*’ The 
charter- paity was a time-charter to commence on 
arrival at Calcutta, and to terminate at one of certain 
ports; the steamer m the intei un to ply to and fiom 
any port the charterers pleased It was agreed that 
the steamer should be piovided “with a proper and 
sufficient crew of seamen, engmeeis, stokers, firemen, 
and other necessary persons for woiking cargo with 
all despatch ; ” and that m taking and discharging 
caigo, “the master and his crew with his boats shall 
be aiding and assisting to the utmost of their 
power,” and that “the owners or agents of the said 
steam-ship shall be held responsible to the said char- 
tereis for any incapacity, want of skill, insobriety, or 
negligence on the part of master, officers, engineers, 
stokers, firemen, oi crew of the said steam-ship ” 
The names of the principals were not disclosed m the 
charter-party, but were verbally disclosed before the 
ehait ex-party was signed In an action against the 
agents for damages for refusing to supply stevedoies 
and othei persons, in addition to the crew, when 
loading and dischai gmg cargo ,— Held that the pre- 
sumption created by the second clause of section 230 
of the Contract Act. is merely a pnmd facie one and 
may be rebutted, and that the contiact was not per- 
sonally binding on the agents, because the pnmd 
facie presumption of an intention to contract person- * 
ally was rebutted by the language of the contract 
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itself Held , also, that the terms of the chai ter-party 
showed that the ci ew only weie to assist m loading and 
dischai gmg cargo, and that the plaintiffs were not 
entitled to call on those responsible for the steamer 
to load and dischai ge cargo by stevedores instead of 
by the ciew. Beading the second part of section 230 
ot the Contract Act with section 92 of the Evidence 
Act Semble , — That if, on the face of a written con- 
tract, an agent appears to be personally liable, he 
cannot escape liability by evidence of any disclosure 
of his pimcipars name apait fiom the contract 
SOOPEOMONIAN SETTY V HeILGEES 

[I. L. R. a 5 Calc., 71 : 4 C. L. R., 377 

85. On 6th April 

1865, A , who resided and carried on business at 
Bombay, through his gomastah at Calcutta, shipped 
on boaul the Sir Jamsetjee Family 268 hags of 
sugar, and received from the captain a hill of lading, 
by winch he certified that they weie shipped in good 
order and well conditioned on boaid the said ship 
bound for Bombay, to be theie deliveicd m like 
good ordei and well conditioned to JB , or his assigns, 
on payment of freight at R16 pel ton The bill of 
lading was subject to the usual exceptions. The 
vessel was at the time chartered to H. A. } and G , 
and C. were agents for the owneis. H. A being 
unable to cairy out the terms of the charter, theio 
was a delay m the departure of the vessel. On 26th 
May 1865 A, wrote to C , and C , addressing them 
as agents of the ship “ I beg to inform you that I 
have shipped per Sir Jamsetjee Family 268 bags of 
sugar for Bombay , I hold the bills of lading f oi the 
same, and the ship is still detained heio. 1 hope 
you will he kind enough to let me know what you 
will do about the cargo,— if the said ship will sail 
for Bombay or trans-ship to any other vessel, or 
deliver the caigo heie ” To which C. and C. on tho 
same day leplied: “We shall be able to tell you m 
the couise of a week or so what we piopose doing 
%vith the ship Sir Jamsetjee Family ; as soon as any- 
thing has been decided, due notice shall he given to 
the shippers of caigo already on board.” On 1st 
June Q and C again wrote “HA having failed 
to carry out his chaiter of the Sir Jamsetjee Family 
m terms of the shipping order, and sundry goods 
having been sent on boaid by him, of which the 
following are believed to be to your order, and for 
which bills of lading have been signed and delivered 
to H A., we shall be glad to know whether you aro 
willing that the said goods— 268 hags of sugar— be 
trans-shipped to a steamer going to Bombay, at tho 
current rate of freight, the bills of lading for the 
same being sent to the owners of the Sir Jamsetjee 
Family , to be delivered to the consignees of the 
goods upon production of the bills of lading already 
signed. You will, of course, understand that the 
goods are liable foi the chartered rate,— vis , B20-10 
per ton,* and the charterer having failed to com- 
plete the loading, the diffei ence of freight between 
what H. A granted you a shipping order at and the 
freight chaiged by the steamci will have to be paid 
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by tlie shipper previous to the goods being delivered 
in Bombay ” On the 8th June A replied “ I am 
agieed that my goods be tians-shipped to a steamer 
going to Bombay at the current late of fi eight, but 
I must not pay the difference of fi eight, whatevei it 
may be In regard to F A , I L have nothing to do 
with them, as the bills of lading per Sir Jamsetjee 
Family for 268 bags of sugar being signed by the 
captain of the same at the rate of fi eight, R16 per 
ton, I am liable for the same only If you are 
willing to tians-shipmy said goods to a steamer at 
the same late of fi eight, I am willing and most pay 
it, otlieiwise you will kindly older to deliver my 
goods hem Sir Jamsetjee Family here.” C and Q 
accepted and acted on the proposal m the last letter. 
The sugai was tians-shipped fiom the Sir Jamsetjee 
Family to the Qunga, from the mate of which C 
and C obtained a receipt, stating that the goods had 
been shipped m good order, &c The goods were 
afterwaids removed without the knowledge of C. 
and C from the Qunga to another steamer, the 
Mala, which belonged to the same owners Sub- 
sequently C and 0. gave up the receipt from the 
mate of the Qunga , and obtained m exchange a bill 
of lading signed by the agents for the captain of 
the Mula The bill of lading stated the receipt 
of goods (m which were included those of A) from C. 
and C , and made them deliverable to order of C 
and C at Bombay, and receipt of freight for the 
whole at R15 pei ton was admitted A knew that 
his goods had been put on hoard the Mula , , and got 
his policy of insurance, which was against a total 
loss only, tiansfened There weie mseited m red 
ink m the hill of lading when given to A the 
words, “ Bags all more or less m had order and torn ; 
contents damaged and rotten , marks indistinct , not 
responsible for maiks or condition of packages or 
contents ” The Mula proceeded on her voyage, hut 
returned to Calcutta with her caigo damaged by the 
perils of the sea 260 of A y s bags of sugar were 
condemned and sold m Calcutta, undei the authority 
of the agents of the Mula , without notice to C and 
C oi to A , and neither were aware that the sale 
was about to take place Theiemammg eight bags 
were sent to Bombay m another ship by the agents 
of the Gunga and Mula, and w ere received by A 
Meld (overruling Pheab, /) that C and Q were 
1 agents only of the owneis of the Sir Jamsetjee 
Family ; but had Q and C been liable as agents for 
A , they would not have been liable foi the full 
value of the goods damaged by the pei lls of the sea 
Queers , — If C and C had expressly, as agents of 
the owners of the Sir Jamsetjee Family, contracted 
to tians-ship and deliver at Bombay, according to the 
teims of the hill of lading, would they have been 
peisonally liable 9 Semble , — A contract made with 
express leference to a principal, though not by name, 
would not render the agent personally liable as the 
agent of an undisclosed principal Co wm v Dhtxbm- 
SEE POONJABHOY . . 2 Illd. JUT., N. S , 75 

86 . — Agents of ship. 

— Liability of agents — Upon the following facts 
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referred, u Defendants contracted with plaintiffs as 
agents of the captain and owners of a certain ship 
then m the Madias Roads The plaintiffs weie aware 
of this at the time when the contiact was made. 
The captain was at the time m charge of his ship. 
At the time of the contract nothing was said by 
either party as to the person or persons on whose 
credit the contract was made, — all that occurred 
being that defendants, known by plaintiffs to be 
acting as agents for the captain and owners of the 
ship, agreed with plaintiffs to carry certain of their 
goods on hoard the ship to Calcutta. The defend- 
ants did not at the time of the contract in terms 
say that they contracted only as agents The plain- 
tiffs did not know the names of the owners, nor of 
the captain ; noi had they any further oi other 
knowledge of the latter than that which his designa- 
tion by his office of master of the ship conveyed.” 
Feld that, m the absence of anything more than 
knowledge that the defendants weie acting as agents, 
of the master and owneis of a ship m the Roads, a 
decision declaring the agents liable was strictly m 
accordance with English law. Pateb v Gobdon 

[7 Mad., 82 

87 . Captain and officers of 

man-of-war. — Damage occasioned by treatment of 
st) anded ship without consent of owner . — A , the 
captain of a man of-wai, gave written instructions to 
B , his lieutenant, concerning a certain ship which 
was sti anded. The official instructions contained the 
following passage . “You will m all emergencies act 
as your discretion and judgment direct.” At the 
same time A sent a demi-official letter to B , m 
which, after several directions having reference to 
the disposal of the cargo, he added, ** After getting 
all you can, I should think that the wreck ought to 
be burnt, but all is left to youi discretion and judg- 
ment” In pursuance of these oiders the wieck was 
burnt without the consent of: the ownei A. subse- 
quently ratified the act of his subordinate Feld, 
first, that A , by the expressions used m the demi- 
official letter, rendeied himself liable as principal, and 
second, that B , as the agent dnectly concerned m 
causing the burning of the ship, was liable jointly 
with A. to the owner for the damage occasioned 
thereby Abboola Bin Shaik Ably v Stephens 

[2 Ind. Jur., O. S., 17 

88. — — Eraud.— Fraudulent agreement 

between agent and contractors for work — The ex- 
Kmg of Oudh oidered M , one of his officeis, to pro- 
cure the erection of certain buildings M made over 
to Y (also one of the King’s officers) the contiact for 
a portion of the work which the appellant undei took 
to execute The contract for the work was signed by 
the appellant alone, and it provided (among other 
things) that Y was to be allowed R20,000 out of 
every Rl, 00,000 paid to tbe appellant. By another 
agreement it was stipulated that the work should be 
examined and checked by Y. or his agents The ap- 
pellant was discharged before the completion of the 
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work, and he sued Y , M } and the ex- King jointly. 
Meld that F. did not rendei himself personally liable, 
and that the contract was of such a description that 
the appellant was not entitled to a decree against the 
other respondents m respect of it, as both F and the 
appellant were parties to a fraud on the ex-King 
Bhogoban Chundeb Sen v Badsa Ably Sha 

[1 Ind. Jur., O. S., 103 

89. Payment of deposit as pur- 

chase-money with auctioneer. — Suit to re- 
cover deposit — The plaintiff purchased immoveable 
property at an auction sale and deposited a ceitam 
amount on account of the purchase -money with the 
auctioneer. The vendor refused to convey the pro- 
pel ty to the plaintiff. Meld that the money having 
been deposited with the auctioneer as a stakeholder 
and not as an agent merely, and being m his hands, 
the action to lecover it lay against the auctioneer, 
and not against the vendor. Essaji Adamji v . 
r BHiMJi Pubshotam . 4 Bom., O. C., 125 

90 Contract for municipality, 

— Repudiation of contract by municipality, — Want of 
authority — Plaintiff sued one M M, oveiseer foi the 
municipal office, for the recovery of money due on a 
contract under which plaintiff had done certain woik, 
defendant contracting for the municipality, and for 
the performance of work known by plaintiff to he 
municipal work. The municipality having ignored 
the contract, it w T as held that the contract being 4 
a quasi contract, defendant could not be held person- 
ally liable m the action. Modhoosoodun Dey v, 
Mohendbonath Mooxebjee . 9 W. R., 206 

91 . Gratuitous agent,— Negligence, 

■ — Gross negligence, — A gratuitous agent is liable for 
any loss sustained by his principal through the gross 
negligence of the agent. What is gross negligence 
is a question on the facts of each particular case. 
Agnew v. Indian Cabbying Company 

[2 Mad., 449 

92. Negligence of agent,— Agent 

to buy mdigo seed, — Exercise of judgment, — Agents 
buying indigo seed in a rising market, under an order 
to purchase on the most favouiable terms, cannot 
experiment by sowing a sample and waiting before 
they purchase to see whethei it will germinate They 
aie only bound to act to the best of their judgment, 
and to use proper care and skill as agents m purchas- 
ing what they are ordeied to purchase, and their ac- 
tion cannot he repudiated unless they are shown to 
have been guilty of negligence. Betts v Akbuth- 
Hot .... 19 W. R., P. C., 65 

Affirming decision of High Court m Abbuthnot 
v, Betts . . . , 6B.L. R., 273 

93. Liability of firm 

for acts of member of firm , — Contract Act , $, 192 
— The plaintiffs and defendants carried on business 
in the same place, and when ‘a member of either firm 
was sent to Calcutta to make purchases, the other 
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firm took advantage of the opportunity to got the 
same person to purchase goods on their behalf A 
member of the defendants 5 firm who was sent to Cal- 
cutta, through his own negligence lost a sum of 
money given by the plaintiffs to the defendants 5 firm 
for the pui chase of goods The lower Courts found 
that the defendants acted as agents. Meld that the 
defendants 5 firm, and not only the particular member 
of the firm by whose negligence the money was lost, 
was responsible. Sekundeb Mondul v Nocowbi 
Biswas .... 11 C. L. R., 547 

94. Liability for loss 

sustained by company, — Meld , undei the circum- 
stances, that the company had suffeied loss by the 
neglect of their agent, and that he was liable to make 
good the loss sustained m consequence of his negli- 
gence. Ceawley v Mali&g . . 1 Agra, 63 

PRINCIPAL AND SURETY. 

Col. 

1. Liability op Pbincipal. . .4610 

2. Liability op Sleety . . . 4611 

3. Dischabge op Sueety . . . 4615 

See Bill op Exchange. 

[I. L. R„ 3 Calc., 174 

See Dekkan Agbicultubists 5 Relief 
Act, 3879, s. 72 

[I. L. R., 5 Bom., 647 

See Execution op Decree — Mode of 
Execution— Pbincipal and Surety, 

[I, L. R., 4 Calc., 331 
See Hindu Law— Contbact— Principal 
and Surety . , 4 Mad., 190 

See Cases under Surety. 

1. LIABILITY OF PRINCIPAL. 

1. Joint and several liability.— 

Decrees against both parties — Where two parties 
are jointly and severally liable under the tenns of a 
bond, the principal may be sued foi the amount due 
with mteiest, notwithstanding that a decree has been 
obtained for the same sum against the other party. 
Mahomed Roheemooddeen v. Indoor Chunder 
Jowhuree . . . . 12 W. R., 192 

2. Remedy between principal 

and surety. — Deficit m Collector ate treasury, — - 
Attachment of property by Collector . — When on the 
discovery of a deficit m the deposit accounts of 
certain zemindais a Collector attaches the property 
of the sureties for the Collectoiate treasurer, the 
lemedy open to the sureties is against the treasurer 
only. Sadut Ali Khan v Manikarnika Chow- 
DHRAIN. NUND MoHUN CHOWDHEY tJ. MaNIKAB- 

niea Chowdhrain . . W. R., 1864, 119 

3. — — - Eight of surety 

who has paid the debt to recover from principal . — 
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Remedy between principal and surety— 

continued. 

Applying the law of England and Scotland and the 
general law of Eui ope to this countiy, it was held 
that when a surety has paid off the debt of his prin- 
cipal, not only aie all the collateial securities trans- 
ferred to the surety, hut by what is called subroga- 
tion the light is also transfened to him to stand in 
the place of the original creditor, and to use against 
the puncipal debtor every remedy which the prin- 
cipal creditoi himself could have used Accordingly 
the srnety is not debarred from proceeding against 
the original debtor upon the instrument itself which 
created the debt, by leason of the debt having been 
paid by himself. Heera Lall Sam ant v. Oozeer 
Ali 21 W. R., 347 

2 LIABILITY OP SURETY. 

4. Extent of liability — Volunta- 

ry payments by principal — The liability of a surety 
will not extend beyond the precise limits of his 
undertaking* he is not liable for any sum volunta- 
rily paid by his principal to a third party for any 
puipose of his own Khetter Nath Seal v Shib 
Nath Chatteejee . . W. R., 1864, 284 

5. * Specific contract . 

— Liability of suiety — Costs of suing principal — - 
Held that a suiety* s liability must be measured by 
the contract, and wheie the conti act is specific, and 
not m geneial and indefinite teims, the surety cannot 
be held liable for costs and interest mcuiied m suing 
the principal debtor. Dabee Churn v Jankee 
Pebshad 3 Agra, 141 

6. Liability on bond .-—Punning 

account — Appropriation of payments — Joint bond . 
— Notice to surety of default — A principal and two 
sureties executed m favoui of a bank a joint bond to 
secure the payment of a sum placed to the cash 
ci edit loan account of the puncipal, together with 
interest, and the premia on a policy of life assuiance, 
within one year from the date of the bond At the 
end of the year a considerable sum remained unpaid, 
but the principal continued dealing with the bank, 
and tbe account was continued for three years after 
the date of the bond as a running account, during 
which time diveis sums weie paid m by the principal, 
more than sufficient to discharge the amount due at 
the end of the fiist year from the date of the bond, 
and diveis sums were in like manner drawn out. In 
a suit bi ought by the bank against the suieties to 
recover the amount due at the end of the fii st year, 
it was held that, inasmuch as the whole account from 
the date of the bond to the end of the puncipal* s 
dealing with the bank had been treated as a running 
account, all payments made by the principal to the 
bank were to be appropriated to the earliest items m 
the account , and inasmuch as all the moneys due on 
the bond at the end of the first year were theieby 
satisfied, no amount remained due on the bond. 
Semble, — That for the purpose of giving persons 


PRINCIPAL AND SURETY— continued, 

2. LIABILITY OP SURETY — continued. 

Liability on bond— continued. 

who appear on the face of an instrument to have 
executed it as puncipals the equitable rights of sure- 
ties, they may show by evidence, dehors the instru- 
ment, that they executed only as suieties. Semble 3 — 
That a surety is not entitled to notice of default 
made by the puncipal Semble , — That there being 
no express stipulation to the conti ary, the fact that 
the principal was allowed a greater credit than that 
secured would not have discharged the suieties 
Koondan Lall v. Jahans . . 1 Agra, 17 

7. Contract Act , s. 

127 , illustration ( c ) — Surety-bond — Want of con- 
sideration — Where N adianced money to K. on a 
bond hypothecating K 3 s pioperty and mentioning 
M as surety for any balance that might remain due 
after lealisation of K 3 s property, M. being no party 
to K 3 s bond, but having signed a separate surety- 
bond two days subsequent to the advance of the 
money , — Held that the subsequent surety-bond was 
void tor want of consideration under section 127 of 
the Contract Act (IX of 1872) Per Stuart, C J. 
— The legal position of the surety considered and 
determined. Nanax Ram v. Mehin Lal 

[I. L. R., 1 All., 487 

8. Rond for faithful discharge 

of duty of overseer . — Carelessness of principal , 
— By a bond given foi the faithful discharge of the 
office of overseer to a feiry fund committee, the 
surety became bound “to make good any funds en- 
tiusted to the overseer which may be misused.*’ 
Held that, under these words, the surety was liable 
foi a loss of funds arising fiom the mere careless- 
ness or indiscretion of the puncipal, independently 
of any dishonesty, as by his lending the money to 
conti actois. Secretary oe the Perry Pund 
Committee v Ward . Marsh., 89 : 1 Hay, 155 

9. Bond for performance of 

duties of office. — Cleric of Small Cause Court — 
Subordinate Judge , Powers of — The defendant 
and J « W. C. } Cleik of the Small Cause Court at 
Allahabad, enteied into a bond to tbe Judge of tbe 
Small Cause Court, as well as to his successors in 
office, m a certain sum as security for the tiue and 
faithful performance by J W C . of his duties as 
Clerk of the said Court, and for his well and tiuly 
accounting foi all moneys entrusted to his keeping 
as such Cleik of the Court. Held , m a suit against 
the defendant as surety, that he w r as liable for mis- 
appropnation by J W C of moneys ansmg fiom 
sales of moveable pioperty held m execution of de- 
ciees passed by the Judge of the Small Cause Court 
in the exeieise of his pow r ers as Subordinate Judge, 
and that had the small Cause Couit Judge not been 
invested at tbe time of tbe execution of the bond 
•with the powers of a Suboidmate Judge, the defend- 
ant's Lability m respect of such moneys would not 
have been thereby affected Crostmwaite v. Ha- 
milton . . . . LL.R.,1 AIL, 87 

10. Laches of creditor. — What 

amounts to laches,— Discharge of surety, — Plaintiff 
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advanced money to K. to enable him to complete 
a Government contract, and repayment was secured 
by an assignment of the expected pi ofits The official 
to whom the ^arrangement was notified declined to 
recognise it, and this was known to all parties. K. 
made default m payment, and the plaintiff, who had 
taken no further steps m applying to the Government 
for payment of profits according to the arrangement 
between himself and XT., found that K had been 
drawing the profits. In a suit against the surety, 
who claimed to he exempt from liability at least to 
the extent of the profits which the plaintiff might 
by due diligence have received, — Held that the plain- 
tiff had not neglected any imperative duty incumbent 
on him as a ereditoi, and that his conduct did not 
amount to laches so as to discharge the surety from 
any portion of his liability. Dwarkanath Mitter 
q. Denonath Bonnebjee . Bourke, O. C., 1 

# 11. Mutual debts.— Set-off.— Dis- 

charge of surety — B borrowed money of the J) B . 
Corporation, payable by monthly instalments, and G. 
became security for him. B. failed to pay the D. B. 
Corporation, having then a considerable balance to 
his credit in their hands. A year after they sued 
G. as surety for the sum bon owed. Held, in giving 
a decree for the plaintiffs, that a hanker need not set 
off against a debt a cash balance of the debtors m his 
hands, but may pioceed against the suiety. Delhi 
Bank Corporation v. Greenway 

[Bourke, O. C., 227 

12. Agreement to mortgage, 

Assignment of. — Bond of indemnity — Guaran- 
tee — Interest . — Liability of parties discussed and 
form of decree given m a case where, by an agree- 
ment in writing, one of the defendants, in considera- 
tion of money lent to him by B , the other defend- 
ant, agreed to execute a mortgage to B. containing 
the usual covenants (m default the agreement to 
stand as a mortgage), and B assigned the agieement 
to the plaintiff, guaranteeing by bond of even date 
the payment of the principal and interest specified m 
the agreement. Manickya Moyee v . Baroda Pro- 
sad Mookerjee * 

[I. L. Br., 9 Calc., 355; 11 C. L. B., 430 

13 , Suit against surety.— Acquit- 

tal of principal by Criminal Court.— The acquittal 
of the principal in a Criminal Court is no bar to a 
civil action against the sureties. In a suit by the 
mutwalli of the Hooghly Imambarah against the trea- 
surer of that endowment and his suieties, under a 
secuiity bond executed on an optional stamp of R8 
for a sum of Rl7, 280-5 6 alleged to have been mis- 
appiopnated by the treasurer, who had been com- 
mitted to, but acquitted by, the Sessions Court, — 
Held that, although there was gross neglect on the 
part of the mutwalli m the supervision and exami- 
nation of his cash balance, yet as there was no evi- 
dence of fraud or mutual connivance at the delm- i 
quency of the treasurer, the former was entitled to 
recover from the sureties the sum which the stamp | 
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used on the security bond would cover, — viz., Rl,000, 
with costs in propoition and interest Keramut 

Ali v. Abdool Wahab . . 17 W. B., 131 

14. Suit for "breach 

of contract . — Performance by surety. — Wheie the 
suiety had begun to perform the duty which the 
principal had contracted to perform,— Held that this 
cncumstance did not preclude the plaintiffs fiom 
suing the defendant as surety for breach of the con- 
tract. Pierce v. Opendra Shetti Ganapathy 

[7 Mad., 364 

15. — - Contract Act {Act 

IX of 1872), ss 133, 139 — Surety still liable 
though remedy against principal barred — Where a 
plaintiff sued a principal aud a surety for ai rears of 
rent, and it appeared that the principal was dead at 
the time the suit was instituted, and where the 
representative of the principal was not made a party 
till after the right to recover the an ears as against 
him was haired by limitation,-* Held that the surety 
was still liable, the suit as against him having been 
instituted withm the period allowed. Ha^anmal v. 
Xnshnarav, I L. B., 5 Bom, 647, cited and ap- 
proved Krishto Kishori Chowdhrain v Radha 
Romtjn Munshi . . I. Ii. B., 12 Calc., 330 

16. Obligation to sue 

principal. — Held that a creditor is not hound to ex- 
haust his remedies against the principal debtor before 
suing the surety, and that when a decree is obtained 
against a surety it may he enforced m the same 
manner as a decree for any other debt. Lachman 
JOHARIMAL V BAPTJ KhANDTT. NaNDRAM SAR- 
DARMAL V BHAVANI HAIBATI 

[6 Bom., A. C., 241 

17. Contract Act, ss. 

134, 137 — A surety’s liability to pay the debt is not 
removed by reason of the creditor’s omission to sue 
the principal. Sank an a Kalana v Virupakshapa 
Ganeshapa % . . I. X.. B„ 7 Bom., 146 

18. Suit on hundi . — 

Accommodation acceptance — Contract Act, s. 128.— 
Co-extensive liability of surety — In a suit against 
the acceptor of a hundi, the defendant contended 
that, as he had accepted the hundi for the ac- 
comodation only of a third person, he was liable 
only as surety, and the plaintiff therefore could not 
pioceed against him until he had exhausted all his 
remedies against the principal Held that the lia- 
bility of a surety being under the Contract Act co- 
extensive, unless theie is some contrary agieement, 
with that of his principal, it was not necessary for 
the plaintiff to have first exhausted his remedies 
against the principal. Totahoi Shangunni Menon 
v. Kurusingal KaJcu Vand, 4 Mad., 190 ; and 
Lachman Johanmal v Bapu Khandu, 6 Bom , A. C 
241, cited. Panioty v . Dwarka Mohttn Dass 

[4 C. L. E., 145 
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19. Execution of decree against 

surety. — Might to execute decree against property 
forming security for payment of debt where prin- 
cipals have been released — Where a judgment-cre- 
ditor or decree-holdei releases his deceased judg- 
ment-debtors representatives, into whose hands that 
debtor’s assets have come, and exempts the property 
in question from execution, he cannot go against 
property which only became liable by way of security 
for the due payment of the debt by the principal 
debtor Villa yet Ali Khan v. Ameenooddeen 
Ahmed • • • « • 28 W . R«, 19 

3. DISCHARGE OF SURETY. 

20. Death of principal.— Execu- 

tion of decree . — A decree was obtained against a 
suiety only, the principal debtor being dead, and his 
property having been attached as of an intestate, 
and proclamation made. Held that the property 
could not be taken m execution of the decree against 
the surety. Kali Charan v . Sriram 

[2 A. C., 192 ; 11 W. R., 60 

21. : ; Beng. Meg . II of 

1806 , s. 4 — The liability of a surety or his heir 
under section 4, Regulation II of 1806, ceased after 
the death of the principal Dhurm Chand Sree- 
mul v, Hubrish Chunder Doobey . 2 Hay, 115 

22. ■ Indulgence granted to prin- 

cipal. — Absence of injury to surety . — Semble ,— 
An indulgence granted to a principal debtor does 
not absolve a surety who is not injured thereby. 
Delhi Bank Corporation v Green way 

[Bourke, O. C., 227 

23. ReUnquishment of portion 

of claim by creditor.- — Act prejudicial to surety. 
— Where a creditor sued his principal debtor and 
two sureties upon a mortgage-bond, and m his plaint 
formally relinquished his claim against part of the 
mortgaged property, it was held that after such re- 
linquishment the sureties were no longer bound, 
their position being altered for the woise by reason 
of such relinquishment, Naratan Govind Ok v 
Ganesh Atmaram Fadke , 7 Bom., A. C., 118 

24. Right of surety to disclo- 

sure of material facts.— Absence of fraud — 
There is no rule of law entitling a s&rety, without 
question asked, to a disclosure of all material facts 
known to the creditor which it may he material for 
him to know. Without proof of fraudulent misre- 
presentation or concealment on the part of the cre- 
ditor or his agent, a surety is not entitled to he dis- 
charged from his suretyship. Delhi and London 
Bank v Hunter . . , . 3 N. W., 264 

25. Subsequent arrangement.— 

Obtaining fresh acknowledgment from debtor . — 
Money was lent on the security of a third party who 
died before the loan was repaid. The lender then 
took a fresh acknowledgment from the borrower for 
the sum due. Held that the subsequent arrange- 

IV 
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ment, which did not contemplate the continuance of 
the thud paifcy’s security, cancelled his liability. 
Seetaram Sahoo v. DaCosta . 12 W. R., 294 

26. Variance in terms of con- 

tract. — Contract Act , s 133. — A kabuhat whereby 
a lessee agiees, without the consent of the person 
guaranteeing the payment of the rent agreed to be 
paid under a foimer kabuliat, that he will pay rent 
at a higher rate than that agreed to he paid m such 
foimer kabuliat, amounts to a variance of the terms 
of the contract of guarantee, and discharges the 
lessee’s suiety in respect of an ears of rent accruing 
subsequent to such variance. Kkatun Bibi v Ab- 
dullah . . . . I. L. R., 3 AH., 9 

27. Neglect to register bond.— 

Suit for money lent against principal, — In a suit 
against a principal and two sureties, to recover the 
amount advanced on a bond by which certain im- 
moveable property was mortgaged, one of the sure- 
ties appeared, and contended that he was discharged 
from his liability m consequence of the plaintiffs 
neglect to have the bond registered. Held that the 
surety was dischaiged, as he could only he liable by 
virtue of the mortgage-bond, which, being invalid for 
want of registration, could not be used against him. 
The principal, however, might be sued as for money- 
lent, if the loan could be proved by the other evi- 
dence. Shankar Bapu v. Vishnu Harayan 

[4 Bom., A. C., 79 

28. Bills of exchange.— Deposit 

of goods as collateral security for repayment. — Sale 
by creditor of goods deposited as security — A. diew 
five bills m favour of 5. on T fy Co , who accepted 
them and got them discounted by the Bank of Bengal, 
and on then becoming due procured their renewal. 
F Sf Co subsequently drew three bills on the Bank j 
and for securing as well the repayment of the princi- 
pal sum due on these bills and intei est, as of all 
sums which the Bank had alieady advanced or should 
advance on account of the diawers, deposited as 
collateral security various quantities of Chili copper 
of a larger amount m value than the advances then 
made. By a condition m these hills, the Bank was 
authorised, m default of payment withm the time 
stipulated, to dispose of the copper by public or pri- 
vate sale, and to reimburse themselves the principal 
and interest due theieon. Shortly afterwards F. Sp 
Co. failed, and assignees of their estate and effects 
were appointed under the Insolvent Act. On 
presentation to A of the first of the renewed bills, 
he served notice on the Bank not to part with the 
securities deposited with them, allegmg-that the hills 
drawn and renewed by him were accommodation bills, 
for which he had not received any consideration, and 
were renewed on the faith of the securities being 
applicable to their dischaige. The assignees of F 
Co redeemed the copper by paying to the Bank the 
amount of the principal and interest due on the bills 
drawn by F Sp, Co , all the hills drawn by A. were 
dishonoured, and the Bank of Bengal brought an 

7 i 
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action against A. for their amount ^ On a bill filed by 
A*, the Bank was restrained by injunction fiom pro- 
ceeding with the action at law. Meld on appeal by 
the Judicial Committee, discharging the injunction 
and reversing the decree of the Supieme Court, that, 
tinder the circumstances, the redemption of the secu- 
rities was a sale within the meaning of the condition 
contained in the deposit bills, and that such sale was 
not a release to A . as surety for the previous bills, 
tiie condition not being that the copper or the pro- 
ceeds thereof should be applied preferentially or pan 
passu with the other debts, but simply m reimburse- 
ment to the Bank of the principal and interest dne 
on the bills. Bake oe Bengal v. Radhaxissen 
Mitteb . . . .3 Moore’s I. A., 19 

29. — Agreement for payment of 

decree, or in default to execute it.— Failure to 
execute it on default. — Act IX of 187 2 } ss. 134 , 137, 
* 139 , and 141 , — A decree-holder, in execution proceed- 
ings, agreed to accept payment of the decretal amount 
by the judgment-debtors in annual instalments. He 
also accepted from certain other persons a surety- 
bond in the following terms : " In case of default of 
paying the instalments, the whole decretal money, 
with costs and interest at 8 annas per cent., shall be 
executed after one month ; and for the satisfaction of 
the decree-holder we, the executants, stand as sureties 
of the judgment-debtors. " The judgment-debtors 
paid five instalments and then made default The 
decree-holder omitted to apply for execution, and the 
decree became tune-barred. He then sued the sure- 
ties to recover the amount of the decree Held that 
the terms of the bond requiring the creditor to exe- 
cute his decree within one month were peremptory, 
and imported much more than the usual agreement 
under such circumstances; that the decree-holder 
might execute his decree, if he pleased, on a default ; 
that the legal consequence of his omission to exe- 
cute the decree being the discharge of the principal 
debtors, the sureties would, under section 134 of the 
Contract Act, stand discharged likewise; that his 
action was much more senous than "mere forbear- 
ance ** m favour of his debtors, m the sense of sec- 
tion 137 ; that he had done an act inconsistent with 
the equities of the sureties, and omitted to do an act 
which his duty to them (under the agreement) re- 
quiied, whereby their eventual remedy against the 
principal debtors was impaired (section 139); that 
he had deprived the sureties of the benefit of the 
security constituted by the decree ; that they were 
therefore discharged to the extent of the value of 
that security (section 141) ; and that the suit must 
consequently he dismissed. Hazaei v. Chunni Lae 
[I.L.R.,8 All., 259 

30. — - — ~ Giving time to principal. — 

Execution of subsequent agreeement unknown to sure- 
ty — A and his surety B. executed a bond to C . foi the 
faithful discharge of A/s duties as a gomastah In 
September 1866, upon accounts being rendered, A, 
was found indebted to C. m a certain sum of money. 

A thereupon executed an ikrar to C, } which was ac- 
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cepted by C agieemg thereby to pay the amount dpe 
m February following. On default being made, C 
sued A. and B for the amount due. Meld that the 
acceptance of the ikrar, without the knowledge or 
consent of B . giving time for payment, was a dis- 
charge to the surety, Ptnai Sttkdaei Debi v. Dbo- 
bomayi Debi . « . 7 B. Xi. R», Ap., 10 

S. 0. Ptjbee Soondttbeb Dabee v. Chttndeb 
Shexhub Ghossal, • ♦ 15 W . R,, 252 

31. — - Liability of 

surety . — Acceptance of promissory notes . — A . en- 
tered into a bond to C. as suiety for B/s good 
conduct, &c , as C/s servant. C. subsequently, on 
A/s request, retained B. in his service. B. be- 
came a defaulter, and with A/s concurrence gave C. 
promissory notes to satisfy the defalcations. Meld! 
that C. could sue A . on the bond, although he had 
sued and recovered against M. on one of the promis- 
sory notes and had received payment on another. 
Wiseman i>. Gopaite Doss Sen 

[1 Ind. Jur, 9 35T. S., 277 

32. — Sureties of naib , 

— Acceptance of bonds from naib . — The sureties of a 
naib are absolved from liability if the principal takes 
bonds from the naib in acknowledgment of the 
debts, giving him different periods of time for pay- 
ment, without the knowledge and consent of the 
sureties. Pogose v. Anunb Chtjnbeb Gohoo 

[1 W. R., 81 

33. Mr oof of fact of 

person being surety . — In a suit against JO. and K on 
a promissory note, where K. raised the defence that 
he was only a surety for D., and that the plaintiff 
having given tune, JO. was released from liability, 
— Meld that it was necessary to show that the fact 
that K. signed the note only as surety for D. was 
known to the plaintiff at the time when the note was 
made. Meld , also, that a binding contract to give 
time to the principal cannot be inferred from the 
mere receipt by the creditor of interest m advance 
on the note. Punchanun Ghose v. Daly 

[15 B. Ii. R., 331 

34. Acceptance of in- 

terest m excess or advance, — Discharge of surety . — - 
In an action against a surety for principal and inter- 
est payable on a promissory note,— Held, overruling 
the decision of the Court below (Macphebson, J.) t 
that the creditor, by the mere acceptance, without 
the knowledge or consent of the surety, of interest m 
excess of what was due on the note, bound himself 
to give time to tho principal debtor, and thereby dis- 
charged the surety, Kali Pbasanna Roy v. Am 
bica Chaban Bose 

[9 B. L. R., 261 : 18 W, R., 418 

35. — Acceptance of 

interest in advance . — The more taking by tho holder 
of a promissory note of interest m advance from the 
principal debtor, does not opeiate as an agreement 
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not to sue during the time covered by the interest, 
and therefore does not constitute such a giving of time 
to the principal as would lelease the surety. Dwar- 
ranath Mitter v. Daly. Dwarkanath Mittee V. 
Birch . . . . 15 B. L. B., 338, note 

36. - 1 ■ Interest p aid m 

advance . — Discharge of surety. — Accommodation 
acceptor. — Contract Act {IX of 1872), s. 135 — The 
drawer of hundis paid advance interest to the holder 
to obtam time, which he did obtain, for payment 
after due date. Held by the Privy Council that the 
liability of an accommodation acceptor of the hundis 
depended on whether he knew of and consented to 
this arrangement. Held also, on the merits, that he 
knew of, and consented to, advanced interest being 
taken. Gourchandba Rai c. Protapchandra 
Dass . I. L. R., 6 Calc., 241 : 6 C. Ii, R., 591 

Affirming on appeal, Protap Chunder Das v. 
Gour Chunder Roy 

[I. Iu R., 4 Calc., 132: 2C.L R., 455 

37. — — Suit on hundi . — 

Accommodation . — Acceptance. — The defendant, in 
the course of dealings with S. A. of Patna, used to 
draw hundis at Patna on himself at Calcutta, and sell 
them to S. A. at Patna ; S. A. sometimes only pay- 
ing part of the consideration for the hundi. On 13th 
September 1867 the defendant drew a hundi for 
B2,500, payable forty-one days after date, in the 
usual way, and it was stipulated between him and 
S. A . that the value should be paid by S. A m three 
days. On 15th September, the plaintiff m Calcutta 
discounted the hundi m the ordinary course of busi- 
ness, paying for it R2,468, or thereabouts. It then 
purported to be accepted by the defendant m favour 
of S. A. Before the hundi fell due, S. A . failed, 
and the plaintiff took the hundi to the defendant m 
Calcutta, and informing him of S. A/s failuie, 
asked him to pay the hundi. The defendant admit- 
ted he had drawn the hundi, denied he had accepted 
it, and refused to pay, saymg (he alleged) that he 
had received no consideration for it. Before the 
failure of S. A., who had not paid the consideration 
as stipulated, the defendant pressed him for payment 
of the consideration for the hundi, and S. A. wrote 
and delivered to the defendant the following letter, j 
dated September 16th, 1867, from himself to his 
firm m Calcutta. “Further, I sent you a chitti 
(hundi) for R2,500, drawn by Bhugwan Das (the 
defendant) upon Bhugwan Das upon (us), Calcutta j 
value deposited by me on September 13th, 1867, pay- 
able foity-one days after date in Company’s rupees, 

X have taken a hundi of this description, which you 
will pay on its due date. The money has not been 
paid, for which I give this puja m writing, which 
you will know.” After S. A/s failure, and after 
the defendant’s refusal to pay on the due date, the 
plaintiff made the arrangement with S. A., which is 
embodied in the following letter from S. A. to the 
plaintiff, dated November 3rd, 1867 * “ Further, I dis- 
counted with you at Calcutta hundis for R5,OO0, 
which one Pitam Das coming to Calcutta were paid 

IV 
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off in the following manner a hundi for R2,500 
drawn by Bhugwan Das on Bhugwan Das, value de- 
posited by me on tbe 15th day of the light side of 
the mcon m Bhadra, payable forty-one days after 
date in Company’s rupees ; and a hundi for R2,590 
by Gapi Shaw, Debi Shaw, Radha Shaw, Ram Sahayi 
Roy, value deposited by me on 14th day of the light 
side of the moon in Bhadra, payable forty- one days 
after date m Company's rupees. I discounted 
hundis of this description, and out of them I paid 
R2,200 in cash through Syad Mahomed Hossein 
Khan Sahib. The balance, §2,800, is due, the con- 
dition for payment of which is as follows (here fol- 
lows the manner m which payment was to be made) : 

I made an agreement of this sort, and I will pay the 
whole of the amount, inclusive of interest at 8 annas 
and will take the two hundis from Bhai Ram Kissen 
Futteh Chund, with whom they are kept. Should I 
not pay the money according to this condition, then 
you have the authority.” For the defendant it was 
contended that the effect of the letter of 16th Sep- * 
tember was to make the defendant a surety only for 
S. A.; that the plaintiff had notice of this at the 
time of entering into the agreement giving tune to 
S. A ; which therefore operated as a release to the 
defendant. In a suit by the plaintiff to recover the 
amount of the hundi from the defendant, the Court 
found that it was not proved that the hundi had 
been accepted by the defendant, hut held that, whe- 
ther the effect of the agreement contained m the 
letter of September 16th was to make the defendant 
a surety only or not, the defendant was liable. JPer 
Norman, J— Notice of the defendant’s position in 
regard to the hundi was not communicated to the 
plaintiff. Per Macpherson, J -—The agreement 
contained m the letter of 16th September did not 
alter the position of the parties so as to make S. A. 
the principal debtor, and the defendant his surety. 
Harjiban Das v . Bhugwan Das 

[7 B. L, R., 535 ; 16 W. R., O. C„ 16 

PRIORITY. 

See Cases under Mortgage— Marshal- 
ling. 

See Cases under Mortgage— Sale or 
Mortgaged Pbopebty — Purchasers. 

See Cases under Mortgage— Sale or 
Mortgaged Pbopebty — Rights or 
Mortgagees. 

See Cases under Vendor and Pur- 
chaser — Lien. 

See Cases under Vendor and Purchaser 
— Notice. 

See Cases under Vendor and Purchaser 
— Purchase or Mortgaged Property. 

of Official Assignee. 

See Cases under Insolvency — Claims 
or Attaching Creditors and Oeeioial 
Assignee. 


7 i i 
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PRIORITY — continued, 

- — — * of registered over unregistered 

deed. 

See Cases under Registration Act, 
1877, ss. 49 and 50. 

PRISONER. 

See Cases under Pabdon. 

- - Examination of— 

See Evidence— Cbiminal Cases— Exami- 
nation and Statements oe Accused. 

See Cases under Examination or Ac- 
cused Person. 

Bights and privileges of— 

X. * Preparation of petition of 

appeal.— Every facility should be allowed to pri- 
soners to enable them to prepare tbeir petition of 
appeal. Queen v . Nitto Gopal Paulit 

[13W.R.,Cr.,69 

* 2. Presentation of petition of 

appeal. — Right to present petition to Court with - 
out intervention of vakil. — A prisoner m jail under 
a civil warrant is entitled to present a petition of 
appeal to the Court having power to bear appeals 
without the intervention of a vakil In the matter 
op the petition op Keistnappah . 6 Mad., 38 

3 , Employment of pleaders.— 

Vakalatnama , Opportunity for giving. — Prisoners 
should have the fullest opportunity of giving vakalat- 
namas to any persons they please. In the matter 
op the petition op Dadabhai , 1 Bom., 16 

^ 4 . Conversing with and instruct- 

ing pleaders. — Private instructions — Prisoners 
should he allowed to have free converse with their 
vakils out of the hearing of the police officers in 
charge of such prisoners. Reg-, v. Kashinath 
Dinkar .... 8 Bom., Cr., 126 

5 , Bight of freedom from fetters 

on trial, — A Judge should not refuse to try a 
prisoner brought up in chains to stand his trial, but 
the Judge may direct the removal of the fetters, 
unless satisfied by a representation fiom the proper 
officer that they are necessary. Anonymous 

[4 Mad., Ap., 69 

8. Nature of charge, — Accused , 

Might of, to know exact nature of charge made against 
him — Criminal Procedure Code {Act X of 1882), 
s, 221. — An accused is entitled to know with certainty 
and accuracy the exact nature of the charge bi ought 
against him, and unless he has this knowledge he 
must be seriously prejudiced m his defence This is 
true in all cases, but it is more especially true m 
cases where it is sought to implicate him for acts 
not committed by himself, hut by otheis with whom 
he was m company. Behari Mahton v Queen - 
Empress . . .LI*. B., 11 Calc,, 106 

7. Might of accused to 

have charge read and to appear by mooktear — The 
Magistrate, when he has prepared the charge, is 


PRISONER.— Nature of "charge— continued, 

hound to read it to the accused, and to ask him if he 
wishes to have any witnesses summoned to give 
evidence on his behalf at the sessions, The Magis- 
trate cannot refuse to permit an accused person to 
attend at the sessions by mookteai Queen v. 
Hurnath Roy . . .2 W. R,, Cr,, 50 

8. Bight to copies of documents. 

— Might oft on trial. — ’Evidence. — A pnsoner applied 
for copies of certain documents filed m Court for*tlie 
purpose of bis defence. Held, the Magistiate had 
erred in refusing his application. Per Loch, J — A 
prisoner is entitled to have copies of all documents 
for which he asks, and which he thinks necessaiy for 
his defence, and it is for the officer trying the case, 
whether Magistrate or Judge, to determine at the 
hearing whether the documents filed "by the prisoner 
are or are not admissible as evidence In the matter 
OP THE PETITION OF SHIP PRASAD PANDA1 

[6 B. Xi. R„ Ap,, 59 : 14 W. R., Cr., 77 

9. Bight to inspect books in case 

of theft. — Might to make statement . — So fai as it 
may be necessary for the purposes of the trial, when 
books are the subject of a chaige of theft, the accused 
is entitled to inspection of the books. It is not com- 
petent to the Court in a criminal trial to refuse to 
allow the accused to make a statement. In the 
matter op Abdul Guppoor . 10 C. Xi. R,, 54 

10 . Bight of accused to hear sen- 

tence. — Criminal Procedure Code, 1861, 1869, s, 27 7, 
—When the proceedings in A case tried by a Subordi- 
nate Magistrate are submitted, under section 277 of 
the Code of Criminal Procedure, to a District Magis- 
trate to pass sentence upon the accused, the accused 
is entitled to be piesent at the passing of such sentence 
before the District Magistrate Reg. v. Raqha 
Naeanji .... 7 Bom., Cr., 31 

Queen v Gunesh Siroar . 7¥, R., Cr., 38 

PRISONERS’ TESTIMONY ACT, 1869. 

See Civil Procedure Code, 1882, s. 87 
(1859, s. 78) . [4 B. Xi. R., O. C„ 51 

See Small Cause Court, Mopussil— 
Jurisdiction— Prisoner’s Testimony 

Act . 5 B. Ii. R., 215 : 13 W . R., 278 

PRISONS ACT (XXVI OF 1870). 

Power of superintendent of jail . — 

Abetting escape of prisoner . — Peng. Meg , XIV of 
1816 — A superintendent of a jail has no power under 
Act XXVI of 1870 to imprison for one year a night- 
watchman convicted before him on a charge of aid- 
ing and abetting the escape of a pnsoner. Neither 
had he power under Regulation XIV of 1816, 
Queen v Sheoumber Lal . . 4 N. *W„ 4 

s. 45 . — Entering a havalat with in* 

tent to convey food to pnsoner. — Mules made by 
Local Government for the management and discipline 
of prisons — House-trespass , — Offence m relation 
to prison — Penal Code, s . 442. — Previous acquittal^ 
—Per Sfankie, J., and Oldfield, J. (Stuart 
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PRISONS ACT (XXVI OP 1870), s. 45— 

continued. 

C. J., doubting), that a havalat (lock-up) is a prison 
within the meaning of the Prisons Act Per Stuart, 
C. J , that food is not an “ article 55 within the meaning 
of section 45 of that Act Per Stuart, C. J , and 
Oldeield, J , that the conveyance of food into a 
havalat, not being expressly prohibited by the rules 
made by the Local Government under section 54 of 
that Act for the management and discipline of 
prisons, is not “ contrary to the regulations of the 
prisons” within the meaning of section 45 of that 
Act, and is therefore not an offence punishable undei 
that section Held, therefore, • per Stuart, C. J } 
and Oldeield, J , that, wheie a person entered into 
a havalat with intent to convey or attempt to convey 
food to an under- trial pnsoner, such act on his part 
did not amount to house trespass within the meaning 
of section 442 of the Penal Code, and it was not an 
act punishable under section 45 of the Prisons Act. 
Per Spankie, J , contra. Per Stuart, C. J. a that 
the fact that such person had been tried for house 
trespass and acquitted was no bar to his being tried 
subsequently for an offence under section 45 of the 
Prisons Act Empress v. Lalai 

[I. Is. R., 2 AIL, SOI 

PRIVATE DEPENCE, RIGHT OP- 
See Culpable Homicide. 

[12 W. R., Cr., 15 
1. 1*. R., 3 AIL, 253 

1* * Commencement and restric- 

tions on right— Penal Code , ss 97, 99 — The 
right of private defence as described in section 97 of 
the Penal Code is subject to the restrictions men- 
tioned m section 99, — that is, it should he exei cised 
only m the defence of one's own body or that of 
another person against an offence affecting the hu- 
man body. Under section 102 the right commences 
only on a reasonable apprehension of danger to the 
body caused by an attempt or threat to commit an 
offence, and by section 99, clause 4, the right is re- 
stricted to not inflicting more harm than it is neces- 
sary to inflict for the purpose of defence. Queen 
«. Gobardhan Bhutan 

[4 B, Ii. R., Ap., 101 : 13 W. R. Cr., 55 

2. Extent of right.—. Penal Code, 

e, 10S ands. 99 . — The light of private defence under 
section 103 of the Penal Code is restricted by section 
99 of that Code, and does not extend to the inflicting 
of more harm that it is necessary to inflict for the 
purpose of defence. Queen v. Dhununjai Poly 

[14 W. R., Cr., 68 

3 # Pleading right.— Perezs invit- 

ing attach. — The right of private defence cannot be 
pleaded by persons who, believing they will he at- 
tacked, court the attack. Queen v. Nowabdeb 

[W. R„ 1864, Cr., 11 

4. Onus probandi . — 

Alternative plea — It is for those who raise the plea 
of private defence to prove it. The act charged can- 
not he denied, and the plea of private defence raised 
as an alternative. If raised, a full account of the 


PRIVATE DEPENCE, RIGHT OP,— 

Pleading right— continued. 

occuirence must be given m evidence. In THE mat- 
ter qe the petition oe James Sirdar 

[1 C. L. R„ 62 

5 > — Onus probandi — 

- ’Evidence Act, s 105 — Where the accused had been 
convicted of not under section 148 and of grevious 
hurt undei section 325 of the Penal Code, the Sessions 
Judge on appeal held that the complainants had 
! themselves been the aggressors, and that the accused 
had merely exercised the right of private defence ; 
hut inasmuch as they had not set up the plea of 
private defence, he considered it was not competent 
to him to set aside the conviction Held that, 
though the onus was on the accused, the finding of 
the Judge amounted to one that they had discharged 
that onus, and on that finding the accused were en- 
titled to an acquittal. In the matter oe Kali 
Churn Mookerjee . . 11 C. L. R., 232 

6. Exercise of right. — Possession . 

— A party in possession of land is legally entitled to 
defend his possession against another party seeking “ 
to eject him by force. Queen v Tulsi Singh 

[2 B. L. R., A. Cr., 16 : 10 W. R., Cr., 64 _ 
Queen v. Mokee . . 12 W. R., Cr., 15 

7. — ■ — Dispute as to pos - 

session of land . — Where A. is in actual peaceable 
possession of land, B.*s attempt to recover possession 
of it by force is an illegal act which A | has a right 
to resist. If B. uses force in carrying out his attempt, 

A . has a light to oppose force to foice, and to inflict 
upon B such injury as is necessary to compel him 
to desist. Queen v Sachee alias Sachee Boler 

[7 W. R., Cr., 112 

8. Criminal trespass. 

— Penal Code , ss. 99 and 104 — Where the offence 
which occasions the light of private defence of 
property is criminal tresspass, the right of defence 
under section 104 of the Penal Code only extends 
(sub]ec.t to the restrictions of section 99) to the vo- 
luntarily causing to the wrong-doers some harm 
othei than death. Queen v Goburdhun Pari 

[14 W. R., Cr. 5 74 

9. — Culpable homicide. 

—The legal right of private defence of the body 
and property is not exceeded by a person who is 
attacked by another with a speax, and who strikes a 
blow with a latee, which lesults m the death of the 
party attacking, and such right of private defence of 
the body extends, under section 100 of the Penal 
Code, to the taking of life where grievous hurt is 
reasonably apprehended. Queen v Moizudin 

[11 W, R., Cr., 41 

10 — — Penal Code , ss. 

148,804 — Culpable homicide. — The prisoners, who 
in resisting a sudden attack made upon them by 
certain persons for the purpose of cutting their crop, 
and when they had no time to complain to the police, 
inflicted a wound on one of them with a bamboo, from 
the effects of which the man died, wexe convicted 
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PRIVATE DEFENCE, RIGHT OE.-Ex- 

ereise of right — continued. 

by the Sessions Judge under sections 148 and 304 of 
the Penal Code. The High Court acquitted the pri- 
soners, holding that the force used, or the injuries 
inflicted, were not such as to exceed their rights of 
private defence of property Queen v, Gooboo 
Churn Chang 

[6 B. I*. R., Ap.j 9 : 14 W. R,, Cr* 69 

11. - - Penal Code , s. 

100 , cl. 2, and s. 103 , cl. 4, — Under the facts of this 
case, a person was held to have rightly exercised the 
right of private defenee as contemplated in clause 
2, section 100, and clause 4, section 103, Penal Code, 
though in the exercise of such right he killed one of 
his aggressors. Queen v . Ram Labe Singh 

[22 W. R* Cr., 51 

12. - House-breaking 

'—•Limits of right of defence — The right of private 
defence of property against house-breaking does not 
extend to causing the death of the house-breaker 
when he has made his escape from the premises 

* empty-handed, and is at some distance from the place. 
No more harm should he done than is necessary to 
effect his capture. Queen v Bobaki Jobahad 

[1 R. L. R., S. N., 8 : 10 W. R* Cr* 9 

13. — - Attacking man 

found tn hbuse at night. — The accused was attacked 
by a man whom he found by a hole cut in his house 
for the purpose of committing a burglary, and struck 
the man a blow which caused his death. Held that 
the accused simply exercised Ms right of private 
defence, and had committed no crime. Queen v. 
Pelkoo Nushyo . . , 2W.B. Cr* 42 

14. — • — — House-trespass 

with intent to commit adultery — Penal Code , ss. 96, 
104. — Where a person assisted by a friend retaliated 
severely on another who trespassed into his house 
•with the object of having intercourse with Ms wife, 
he was held to have committed no offence ; sections 96 
and 104 of the Penal Code justifying Mm m causing 
any harm short of death to the trespasser, and Ms 
friend was also acquitted as having aided Mm to 
commit no offence. Queen v. Dhaumun Tebi 

[20 W. R* Cr., 36 

15. Resisting police 

officer making search without warrant. — Obstruction 
of public servant — Penal Code, s. 99. —Criminal 
Procedure Code, 1861, s. 135— An officer, subordi- 
nate to an officer in charge of a police station, who was 
deputed by the latter to make an inquiry under sec- j 
tion 1S5 of the Code of Criminal Procedure, attempt- 
ed without a search-warrant to enter a house m 
search of property alleged to have been stolen, and 
was obstructed and resisted. Held (applying section 
99 of the Penal Code) that, even though the police 
officer was not strictly justified in searching the house 
without a wan ant, the person obstructing and resist- 
ing could not set up the illegality of the officer’s 
proceeding as a justification of his obstruction, and 

it was not shown that that officer was acting other- 
wise than m good faith and without malice. Reg. 

V Vyaneatray Shbiniyas . 7 Bom* Cr* 50 


PRIVATE EEEENCE, RIGHT OE.— Ex- 
ercise of rigRt — continued. 

18. — Penal Code, s. 

99. — Resistance to warrant of arrest in execution of 
a decree. — Assault on officer . — A warrant issued for 
the arrest of a debtor under the provisions of section 
251 of the Civil Procedure Code was initialled by 
the Munsarim of the Court, sealed with the seal of 
the Court, and delivered to the proper officer for exe- 
cution. The debtor forcibly resisted the officer, and 
was tried and convicted, under section 353 of the 
Penal Code, of assaulting a public servant m the exe- 
cution of his duty as such. Held, with reference to 
section 99 of the Penal Code, that the act of the 
accused did not cease to be an offence on the ground 
that it was done in the exercise of the right of pri- 
vate defence. Queen-Empress v. Janki Prasad 
[I. L. R., 8 All, 293 

17. a ■ ■ ■ n — Premeditated not. 

* — There can he no right of private defence, either 
on one side or the other, in a case of premeditated 
not. Queen v, Jeobalb . 7 W. R., Cr* 34 

18. - — Penal Code , s. 

104 — Persons acquitted of culpable homicide but 
convicted of noting — In an affray respecting land 
one of the aggressive party was killed. The prisoners* 
who were exercising the right of private defence 
of property, were acquitted by the jury of culpable 
homicide, but convicted of rioting. Held that, not 
being legally guilty of any offence coupled with not- 
ing, and not being rioters or members of an unlawful 
assembly, they could claim the benefit of section 104, 
Penal Code . they were therefore released. Queen 
v. Mitto Singh . • , 3 W. R* Cr., 4l 

19. Trespass. — Penal 

Code, ss. 97, 104 , 105.— Where A. trespassed on the 
lands of B., whose servants seized and confined A. 
till the following day, when B. gave information to 
the police, it was held that the conduct of B. and his 
servants m confining A. could not be supported on 
the ground that they were exercising the right of 
private defence of property, under sections 97, 104, 
and 105 of the Penal Code. Shurupooddin v. Kas- 
sinath . . . . 13 W. R., Cr., 84 

20. Trespass.— De- 

mand for payment of rent — Mere persistence in de- 
mand for rent does not amount to trespass justify- 
ing the exercise of the right of private defence. 
Mahomed Jan v. Khadi Sheikh. Huenath Dh 
v Joygopab De Hubis Chundra Das v Bobai 
Audhioaree. Ahmuddy v. Anund Mohun Mo- 
zoomdab . . . * 18 W. R., Cr., 75 

21. Penal Code. ss. 97 , 

99 — Wrongful distraint of crops . — Where a zemin- 
dar’s servants enter on land with the intention of 
distraining the crops without proper notice, the ryot- 

' owners are justified m considering such actions as 
trespass. Queer e , — Would the ryots m such a case 
he protected by the provisions of the Penal Code, 
sections 97 and j 99, in preventing the distraint and 
confining the men employed to make it ? Queen v. 
Kanhai Shahu . . . 23 W. R., Cr., 40 
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PRIVATE PROSECUTOR. 

. — Criminal Procedure Code (Act XXV 
of 1861), s. 434, — Rig Jit to appear.— Piivate prose- 
cutor not allowed to appear on a reference to the 
High Court under section 434 of the Criminal Pioce- 
dure Code. Queen v . Ramjai Mozumdae 

[6 B. L. R., Ap., 46 

S. C. SUDDUEUDDEEN SlRCAR V RAM JOY Mo« 

joomdab * . .14 W. R., Cr., 51 

PRIVILEGE. 

Bee Libel . L L. R„ 1 Bom., 477 

— from arrest. 

Bee Cases under Arrest— Civil Arrest 
Bee Contempt op Coubt — Epeect op 
Contempt . 4 B. L. R., O. C., 90 

See Rardanashin Women. 

[8 W. R., 282 
1 B. L. R., P. B., 31 
I. L. R., 4 Calc., 583 
I. L. R., 7 Calc., 19 

from attendance in Court. 

See Paedanashin Women. 

[1 B. L. R., S. RT., 5 
2 Hyde, 88 
18 W. R., 230 
24 W. R„ 375 

See Parties— Privileges op Pabties. 

[Marsh., 627 
15 W. R., 129 

— from suit. 

See Cases undeb Jurisdiction op Civil 
COURT—SOVEBEIGN PeINCIS. 

PRIVILEGED COMMUNICATION 

See Abbitbation — Awards — Validity 
op Awards and Ground poe setting 
them aside . I. L. R., 4 Calc., 231 

See Cases under Depamation. 

See Inspection top Documents, 

i [I. L. R., 2 Bom,, 453 
I. L. R., 11 Calc., 655 
I. L. R., 12 Calc., 265 

See Libel . . Bourke, O. C., 18 

[I. L. R., 3 Calc., 13 
I. L. R., 1 Bom., 477 
Cor., 134: Hyde, 274 
1B.L. R., S. N., 12 
6 N. W„ 38 

L — Professional communica- 

tion. — Attorney and client. — Privilege. — Act I of 
1872, s 126. — To be privileged under section 126 
of the Evidence Act (I of 1872), a communication by 
a party to bis attorney must be of a confidential or 
private nature. Where defendants at an interview, 
at which the plaintiff was present, admitted their 
partnership to their attorney, who was then also act- 
ing as attorney for the plaintiff, — Reid that the 
attorney was not precluded by section 126 of the 


PRIVILEGED COMMUNICATION — 

Professional communication — continued. 
Evidence Act (I of 1872) from giving evidence of 
this admission to him 1st, because the defendants 5 
statements, having been made in presence and hear- 
ing of the plaintiff, could not be legarded as confi- 
dential or private ; 2nd, because those statements did 
not appear to have been made to the attorney exclu- 
sively m his character of attorney for the defendants, 
but to have been addressed to him also as attorney 
for the plaintiff. Memon Hajee Haboon Maho- 
med v. Abdul Karim . L L, R., 3 Bom., 9X 

2. - - Act II of 1855, 

s. 24. — Vakil and client . — Section 24, Act II of 
1855, does not warrant a vakil’s exclusion from the 
witness-box, though it may excuse his answering 
ceitam questions relating to communications between 
him and his client. DooLAB Jha v. Runjeet Roy 

[15 W. R., 340 

3. Act II of 1855, s . 

24. — Mooktear and client . — The question whether 
a communication between the accused and a witness 
is privileged, is a question of law for the Judge to_. 
decide. Communications between mooktears and 
their clients are not privileged within section 24 of 
Act II of 1855. Queen v. Ckandeakant Chuck- 
erbutty 

[1 B. L. R., A. Cr., 8 : 10 W. R., Cr., 14 

4. Prosecutor m cri- 

minal case and his attorney and clerk. — Semble , — 
Communications between a prosecutor m a criminal 
case and his attorney, and between the attorney and 
his clerk with respect to the case, are not privileged. 
In the matter op the petition op Belilios 

[12 B. L. R., 249 

5. C. Queen v. Belilios . 20 W. R., Cr., 61 

5. Statements laid before coun- 

sel. — Legal advice — Statements laid by clients be- 
fore counsel for the purpose of obtaining legal advice 
are privileged. Munohershaw Bezonji v. Hew 
Dhueumsey Spinning and Weaving Company 

[I. L. R., 4 Bom., 576 

6. Letters between Govern- 

ment servants. — Discovery — Production of docu- 
ments — Solicitor and client. — Act XIV of 1882, s. 
133 . — Letters written by one of the defendant’s ser- 
vants to another, for the purpose of obtaining inform- 
ation with a view to possible future litigation, are 
not privileged, even though they [might, under the 
circumstances, be required for the use of the defend- 
ant’s solicitor. In older that privilege may be 
claimed, it must be shown on the face of the affidavit 
that the documents werepiepared or mitten merely 
for the use of the solicitor Bipbo Doss Dey v . 
Seobetaby op State poe India in Council „ 

[I.L. R., 11 Calc., 655 

7. Letters between solicitors 

for various plaintiffs. — Attorney and client . — 
Inspection — Production — Waiver of privilege . — > 
The plaintiffs resided in England, and sued the defend- 
ant in Bombay for specific performance of an agree- 
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PRIVILEGED COllUNIC Aff I03N. — 

Letters between solicitors for various 

plaintiffs — continued. 

ment to purchase certain premises. Tins agreement 
had been made on behalf of the plaintiffs by S , their 
agent m Bombay. The defendant pleaded that by 
the teims of the agreement it was piovided that the 
deed of assignment should contain a covenant by the 
three plaintiffs to indemnify the defendant against 
any claims upon the premises that might be made at 
any time by or on behalf of the representatives of 
one N The defendant's solicitor prepared a draft 
assignment which contained this covenant, and sent 
it to the plaintiffs' solicitors (Messrs JP. and W .) 
for approval. On the I9th March 1880, W. called 
upon B., the defendant's solicitor, and informed him 
that If, the third plaintiff, refused to sign any deed 
which contained the above covenant. At this inter- 
view W. read to B. portions of a letter wntten with 
reference to the proposed deed by McG. Co (soli- 
citors for the first two plaintiffs) to V., the solicitor of 
the third plaintiff, and of another letter written by F. 
to his client, the third plaintiff. The defendant called 
upon the plaintiff to produce these letters for mspec- 
• tion. Held that the letters were privileged, and that 
the fact that portions of them had been read to the 
defendant's solicitor was no waiver of tbe privilege 
as regarded the parts which were not read Kay ~v. 
Poorunchand Poonalal . I. L. R., 4: Bom., 631 

8. Letters by client to solicitor.— 

Discovery — Affidavit of documents.— Sufficiency of 
affidavit — Further affidavit. — Inspection of docu- 
ments — Practice — Where m an affidavit of docu- 
ments privilege is claimed for a correspondence on the 
ground that it contains insti notions and confidential 
communications from the client (the plaintiff) to bis 
solicitor, it must appear not merely that the corres- 
pondence generally contains instructions, &c, hut 
that each letter contains .instructions or confidential 
communications to the attorneys with reference to the 
conduct of the suit. Bemxcke v. Graham, 7 Q B 
D , 400, followed, Oriental Bane Corporation 
0 , Beqwn & Co. . I L. R., 12 Calc., 265 

9. Statement m petition to 

'MaglBtra.te^Defamation — Meld that, under the 
circumstances of the case, the allegations contained 
in a petition presented by respondent to the Magis- 
trate acting m his administiative capacity cannot be 
regarded as a privileged communication made in the 
course of judicial proceedings, and it being proved 
that the allegations so made were made with sinister 
motive and malicious intention, and that they were 
irrelevant to the occasion, the appellant was entitled 
to some substantial damages, Chowdhry Goordutt 
Singh v. Gopal Dass . , .1 Agra, 33 

10. Statement to puneliayet.— 

Illegal comiction for defamation — Where a person 
called upon by a punchayet, convened by the com- 
plainant's lelatives, to explain why he had made a 
defamatory i emark concerning the complainant, made 
a statement by w T ay of explanation, — Held that such 
statement being privileged, a conviction for defama- 
tion for making such tatement was illegal In be j 
Gotinpappa Nayae . I, L. R., 7 Mad., 36 


PRIVY COTJ3STOIL. 

Declaration or order of— 

See Execution op Decree— Orders and 
Decrees op Privy Council 

[18 W. R„ 175 

Decree of— 

See Cases under Execution op Decree 
—Orders and Decrees op Privy Coun- 
cil. t 

Execution of decree of— 

See Cases under Execution op Decree — 
Orders and Decrees op Privy Coun- 
cil, 

See Cases under Limitation Act, 1877, 
, art. 180 (1859 s 19). 

See Mesne Propits— Assessment in Ex- 
ecution and Suits por Mesne Propits. 

15 R. L. R., P. C., 605 
16 W . R., 30 
23 W. R„ 449 

PRIVY COUNCIL APPEALS ACT. 

See Cases under Appeal to Privy 
Council. 

PRIVY COUNCIL, PRACTICE OF— 

Col. 

1. Appeals prom Interlocutory Or- 

ders ...... 4630 

2. Enlarging- Time por Appeal. . 4631 

3. Special Leave to Appeal , . 4631 

4. Leave to depend Appeal . . 4636 

6. Cross-appeal 4637 

6. Valuation op Appeal . . . 4638 

7. Stay op Proceedings in India 

pending Appeal . . . 4640 

8 Withdrawal op Appeal . . 4641 

9 Insolvency op Appellant . . 4641 

10. Dismissal op Appeal por want op 

Prosecution .... 4641 

11. Restoration op Appeal . , 4642 

12 Remission op Case to India . . 4645 

13 Practice as to Objections . . 4646 

t 14. Questions op Pact . , . 4649 

15. Concurrent Judgments on Pacts . 4652 

16. Re-hearing 4656 

17. Leave to being presh Suit . . 4658 

18 Enforcing Execution op Order . 4658 
19. Costs 

See Cases under Appeal to Privy Coun- 
cil — Practice and Procedure. 

1. APPEALS PROM INTERLOCUTOR!" 
ORDERS. 

1. ■ — There is no law which requires a 

suit or to appeal from interlocutory orders under pen- 
alty of forfeiting for ever the benefit of the consider- 
ation of the Appellate Court. The Privy Council 
have, in many cases, conected erroneous interlocutory 
orders on the appeal of the whole cause coming before 
them. Moheshur Singh v. Government op India 
[3 W. R., P. C„ 45 ; 7 Moore’s I. A., 283 
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1. APPEALS FROM INTERLOCUTORY 
ORD ER S — conti nued. 

Sheonath alias Btteeay Kaka v. Rasotath 
alias Chotay Kaka 

[1 Ind. Jur., ST. S., 161 : 5 W R., P. a, 21: 

10 Moore’s X. A., 413 

Fobbes v. Ameeeooeissa Begum 

[1 Ind. Jur , XT. S., 117 
5 W. R., P. C , 47 
10 Moore’s I. A., 340 

2 ENLARGING TIME FOR APPEAL. 

2* Jurisdiction of Judicial Committee 

as to application to enlarge time for appeal — 
The Judicial Committee have no juiisdiction to enter- 
tain an application for extension of time to appeal 
until the petition of appeal is lodged Where it 
appeared that an inquiry was pending before the 
Master in the Court below, arising out of the decree 
which was the subject of the appeal, the lesult of 
which might render the prosecution of the appeal 
unnecessary, the Judicial Committee enlarged the 
time prescribed by Rule 5 of the Order m Council of 
13th June 1853 for prosecution thereof, until further 
order. Guhgadhub Seal v. Raddamohey Dossee 
[6 Moore’s I. A., 209 

3. SPECIAL LEAYE TO APPEAL. 

3, Form of -petition.— Amendment 

of a petition too general and vague — It is incum- 
bent upon a party applying for special leave to appeal 
to set out in the petition a full statement of the 
facts and legal giounds, to show that there is a sub- 
stantial case on the merits, and a point of law in- 
volved, proper to he determined by the Appellate 
Court. A petition for special leave to appeal con- 
tained a general statement of the proceedings m India, 
and an averment that they were irregular and con- 
trary to law. Such petition ordered to be dimissed 
or to stand over for amendment as being too general 
and vague. On the amended petition, stating m de- 
tail the facts, and specifically showing legal grounds 
of objection to the decrees and order of the Court 
below refusing leave to appeal, special leave to appeal 
was granted Goeee Monee Dossee v Juggut 
Indbo Nabaih Chowdby . 11 Moore’s I. A., 1 

4. Application for special leave. 

— Omission of material facts. — Costs — A petition 
for special leave to appeal being ex parte , it is a uni- 
versal and most important rule of the Court that 

every fact which is material to the determination of 
the question raised upon the petition should he truly 
and fairly stated, and where theie is an omission of 
matenal tacts, ■whether it arises from improper inten- 
tion on the part of the petitioner, or whether it anSes 
from accident oi negligence, still the effect is the 
same, if the Court has been induced to make an order 
which, if the facts had been fully before it, it would 
not, or might not, have been induced to make Where 

the Court was of opinion that there had been no inten- 
tional misrepresentation, and that there had been 
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3 SPECIAL LEAVE TO APPEAL — continued. 

Application for special leave-continued. 
delay on the other side, it dischaiged an order smug 
special leave to appeal where an important fact had 
been kept from the Court, without costs, remarking 
that it would have thought it right, whether thl 
mistake was intentional or not, to have given costs 
had it not been for the delay. Mohtjn Lall Sookul 
v. Bebee Doss . . 8 Moore’s I. A., 193 

"TTY 7 Incorrect state- 

ment of facts.— Incorrect statement as to valuation. 

In this case the Privy Council originally gave leave 
to appeal, provided satisfactory evidence were sup- 
plied by the appellants to the Registrar of the Sudder 
Court that the real or market value of the land m 
dispute exceeded RIO, 000. This order was subse- 
quently discharged as obtained upon an incorrect 
statement of the facts, it appearing afterwards that 
the appellants had satisfied the Registrar that the 
real or market value of the land exceeded R10,000. _ 
The appeal was lestored, with a general suggestion 
that the terms of the Bengal Stamp Regulation, X of 
1829, upon the subject of value should he carefully 
attended to. Mohuh Loll Sookul v. Debee 
DossDutt . . . 2W. R,P. C.,9 

[8 Moore’s I. A., 492 
g Counter-petition to dismiss 

a PPe&l.— Leave to appeal granted ex parte.— If 
leave to appeal be granted ex parte , the respondent 
may, as a matter of course, present a counter-petition 
to dismiss the appeal Sib^aeain Ghose u. Htjllo- 
dhubDoss . . . 6 Moore’s I. A., 207 

, 4 * * 7 - Appeal m matter not strict- 

ly appealable.— Stat 3 & 4 Will IV, c. 41.— 
Where a matter has been referred by Her Majesty to 
the Judicial Committee which is not stuctly an 
appealable grievance their Lordships may, under the 
reservations contained m 3 and 4 William IY , Cap. 
41, advise Her Majesty to grant the petitioner leave 
to appeal. Mobgah v. Leech 

[2 Moore’s I. A., 428 

8. — Special leave where no ap- 

plication made in India. — Case under appeal- 
able value — The Judicial Committee will not enter- 
tain an application for special leave to appeal to Her 
Majesty in Council fiom a decree of the High Court 
w r here the subject-matter m suit is under the appeal- 
able value prescribed by sections 39 and 40 of the 
Bombay Charter of 1862, unless the petitioner has 
applied to the High Court for such leave and has 
been refused. Gungowa Rome Malttpa v. Ebawa 
Kome Jogapa * . 13 Moore’s I. A., 433 

9* — : * Special leave where appli- 

cation in, India not made within time — 
Order giving interest on amount of decree . — Leave 
to appeal was granted ou payment of costs from an 
order of the Sudder Court at Bombay decreeing in- 
terest upon the amount awarded by the judgment of 
the Court, the appellant having failed to apply to 
the Court m India within six months as required by 
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3. SPECIAL LEAVE TO APPEAL— continued. 

Special leave where application in India 
not made within time— continued, 
the Order m Council of 10th April 1838. Kibeland 
t?. Modee Pestonjee Khoobshedjee 

[3 Moore’s I. A, 3 220 

10. Alteration of 

$ fact ice by Sigh Court . — Appeal from original 
decree and order refusing review . — Pending pro- 
ceedings before the High Court on an application for 
a review of judgment, that Court altered the then 
prevailing practice of permitting an appeal within sis 
months from the date of the judgment allowing or 
refusing a review In such circumstances, the sis 
months prescribed by the Order in Council of the 16th 
April 1838 from the date of the decree having ex- 
pired, special leave to appeal from the original 
decree and the order refusing a review was allowed. 
Hogendro Chhndee Chose v. Mahomed Ettsxjee 
[12 Moore’s I. A., 107 

XL — — — Case under appealable value. 

^--Subject-matter at issue exceeding appealable value . 

- — Special leave to appeal granted notwithstanding 
that no application had been made for such leave to 
'the Court below, upon the allegation that, though the 
amount decreed was much under the appealable value, 
the original demand being necessarily limited by the 
jurisdiction of the Court m which the suit was ori- 
ginally instituted, yet the subject-matter at issue 
exceeded in value the appealable amount. Mete- 
sawmy Jagateea Yettapa Haiker v. Venkata- 
bwara Yettia . . 10 Moore’s I. A., 313 

[llnd. Jur. 9 2*.S. 3 205 

12. Leave granted 

on term. — Provision far payment of compensation 
agreed on . — -Where the Court grants leave to appeal 
under the general jurisdiction of the Queen in 
Council, it will impose such terms upon the parly 
applying as the special circumstances of the case 
require. Appeal admitted from an order confirm- 
ing the report of the Commissioners in a partition 
suit, although the appealable value was under 
RIO, 000, the amount prescribed by the Order in 
Council of the 10th April 1838 The petitioner 
(the plaintiff) had offered to compensate the defend- 
ant if the report of the Commissioners was varied. 
The Judicial Committee, in granting leave to appeal, 
put the petitioner upon terms of lodging m the 
Council office, within four months, a certificate of 
recognisance to the Queen in the sum of £1,500 for 
such compensation and costs as might be awaided. 
In be Sibnaeain Ghose . 5 Moore’s I. A., 322 

13, — — Value of the 

subject-matter disputed.— The value of the subject- 
matter in dispute, though laid in the plaint at a sum 
exceeding the minimum amount, 1110, 000, was reduc- 
ed on calculation by the Zillah Judge to an amount 
under that sum, and the finding on the merits was 
for the plaintiff for such reduced sum In a cross- 
appeal the Sudder Court dismissed the entire claim, 
and, on the ground that the matter in dispute was 
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3. SPECIAL LEAVE TO APPEAL —continued. 
Case tinder appealable value — continued . 

under the appealable value, refused leave to appeal 
to England. On special petition, leave to appeal was 
granted, the appellant claiming to open the question 
of the value of the suhject-mattei in question cal- 
culated by the Zillah Judge. Prannath Roy 
Chowdhby v. Sernomoyee 

[7 Moore’s I. A,, 553 


14, — . — ■ . — — — « Important prin- 

ciple of law involved — Where an important prin- 
ciple of law was involved m the decision, special 
leave to appeal was granted though the amount of 
damages recovered was under the appealable value, 
Rogers v Rajenpro Lett 

[2 W. R„ P. C., 51 : 8 Moore’s I, A., 103 

Kebakoose v. Bbooes 

[8 Moore’s I. A., 339 : A W. R„ P. C„ 61 


15, 


► i Question of pub- 


lic importance.— -Where a question of great public 
importance arose, special leave waB granted though 
the subject-matter m dispute was under R10,000. 
SEMBHOOLALL GlRD HEEL ALL V. COLLECTOR OR 

Stjbat . . * ♦ 8 Moore’s I. A., 1 

[AW. R. 3 P. C. 3 55 


10. Question on which 

the decision of many suits depended. — Special leave 
to appeal given m a case involving a question of 
tenure service, called chakeran, although the subject- 
matter m dispute was below the appealable value; 
there being many other suits depending on the deci- 
sion of the case. Joykissen Mookerjee v. Col- 
lector qe East Bubdwan 

[8 Moore’s I. A., 265 

17, — Leave granted on 

terms as to payment of costs. — Question of jurisdic- 
tion. — The Supreme Court, in overruling the objec- 
tions to the jurisdiction of the Couit, refused leave 
to appeal, the subject-matter of the action being 
trifling and under the amount required by the rules 
of the Privy Council On petition, the Judicial Com- 
mittee granted leave to appeal, but upon terms of 
the East India Company paying the respondent’s 
costs of the appeal, to enable him to appear, to pre- 
vent the question being argued ex parte. Spooner 
v . Juddow * . • A Moore’s I. A. 3 353 


18. Leave in suits consolidated 

by consent. — Valuation.— Special leave to appeal 
granted m a suit which had been consolidated by 
consent of both parties. A defendant to a suit having 
adopted a certain valuation, cannot m the same suit 
object to that valuation. Keisto Indro Saha v. 
Heeomonee Dossee . . Ii. R. 3 1 1, A, 3 8A 

19 . Leave on appeal from a 

decree not final, — Practice on erroneous construc- 
tion of Charter. — On a special application to the 
King in Council, founded on the fact that the pre- 
vious uniform practice of the Supreme Court at 
Madras, though upon an erroneous construction of 
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3. SPECIAL LEAVE TO APPEAL — continued, 

leave on appeal from a decree not final 

— continued 

the Charter, was to admit only appeals upon a final 
decree, lea\e to appeal was granted by the Privy 
Council. Ease India Company d Ally 

[7 Moore’s I. A., 555 

20. Order as to custody of 

Child. — Child with Christian father and Maho- 
medan mother — Special leave to appeal allowed fiom 
an order of the High Comt of Judicature for the 
North-West Provinces of India, by which ordei an 
infant daughter was taken from the custody of her 
mother, a Mahomedan, on the ground that the mi- 
nor’s deceased father had been a professed Christian, 
and her mother, who was, as the Court held, living in 
adultery, was inducing her daughter to adopt the faith 
and habits of a Mahomedan. Liberty given, pend- 
ing the hearing of the appeal, to the petitioner to 
apply to the High Court to have access at suitable 
times to her daughter In the mattes op Skin- 
nee alias Nawshaba Begum 

[13 Moore’s I. A,, 532 

21 . Order as to important ques- 

tion of law. — Special leave to appeal was granted 
to try the question whether, under the Registration 
Act, 1871, a Zillah Judge can review an order of his 
own Court refusing to register a document. Rea- 
sttt Hossein v. Abdqollah , Ii. R., 1 1. A., 72 

22. Appeal from NTon-Regnla- 

tion Provinces. — Stat 3 fy 4 Will IK, c 41. 
—No provision hy Statute or Charter "being made 
for appeal to Her Majesty m Council from judg- 
ments of the Court of the Judicial Commissioner of 
Oudh, created on the annexation of that kingdom m 
the year 1858, the Judicial Committee, to prevent 
the denial of justice, admitted an appeal under 
Statute 3 and 4, William IY , Cap 41. Sauk Ram 
v . Azim Ali Beg 

[I Ind. Jur., O. S., 317 : 8 Moore’s I. A., 270 

23 . Order suspending pleader 

for misconduct. — Act XX of 1865 —The High 
Court, acting regularly within its junsdiction, sus- 
pended a pleader from practice for misconduct. The 
Judicial Committee, not being prepared to say, fiom 
the materials before it, that the High Court’s con- 
clusion on a pure question of fact was wrong, refused 
to grant special leave to appeal It would not have 
followed, even if more doubt had been entertained on 
such a question, that an appeal would have been 
granted against Judges so acting. In the matteb 
or Qtjaeey 

[I I.. R., 2 AIL, 511 : I*. R., 7 I. A., 6 

24. Leave to appeal on terms.— 

Counter-petition to revolce leave — Leave to appeal 
on an ex parte application was, under the special 
circumstances, gi anted on terms of the appellant 
prosecuting the appeal and giving security for £500. 
No step was, however, taken by the appellant to per- 
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3 SPECIAL LEAVE TO APPEAL— cont? nued. 

Leave to appeal on terms— continued* 

feet the security or piosecute the appeal The respond- 
ents, on being served with the order admitting the ap- 
peal, filed a countei -petition to revoke the leave granted 
to appeal The Judicial Committee under the cir- 
cumstances, there having been great delay, made an 
order putting the appellant upon terms of lodging 
his petition of appeal within six weeks, or the appeal 
to stand dismissed, and enlarged the amount of the 
recognisance to £1,000 to covei the expenses occasion- 
ed by pi oceedmgs which, owing to appellant’s delay m 
appealing, had taken place m the Master’s office, re- 
serving the costs of the application to revoke the 
leave to appeal until the hearing. McKellab v. 
Wallace . . .5 Moore’s I. A., 372 

25 . Time for making applica- 

tion. — Application nunc pro tunc . — Special appeal , 
Appeal from order on. — Judgments of lower 
Court on facts — Where a case has been heard by the 
High Court on special appeal, and on appeal to the * 
Privy Council it is desired to include m the appeal 
the decisions of the lower Courts on the facts, an 
application for special leave to do so should be made 
previous to the hearing. The Judicial Committee 
wall not, as a rule, allow a petition of appeal from 
those decisions to he put in at the hearing, nunc pro 
tunc . Golam Ali v Rally Kishen Thakoob 

[12 B. L. R , P. C., 107 : 18 W. R., 280 

26. Application nunc 

pro tunc — Leave to appeal granted without authority . 

— Preliminary objection — An objection that an ap- 
peal has come before the Judicial Committee without 
proper authority ought to be taken at the earliest 
moment, but may he entertained at any stage of the 
appeal, and is not unf requently heard when the ap- 
peal is called on and before the arguments on the 
merits have commenced. An appeal being called on, 
and before the case was gone into on the merits, the 
objection was taken hy the respondent and appeared 
to be well founded. The appellant thereupon applied 
to the Judicial Committee to grant him special leave 
to appeal nunc pro tunc Held that it was compe- 
tent to the Judicial Committee to grant such special 
leave, hut leave was refused under the particular 
cucumstances of the case Gajadhae Pebsad v. 
Widows op Emam Ali Beg 

[15 B. L. R.,P.C.,221 
S. C. L. R., 2 1. A., 205 

4. LEAVE TO DEFEND APPEAL. 

27. * Appeal by one of two de- 

fendants severed m defence.— Alternative lia- 
bility.— Two sets of defendants severed in their de- 
fence (their interests involving an alternative as to 
which was responsible to the plaintiff), and the Court 
below fixed one set of the defendants with liability. 
On an appeal in which the plaintiff was made sole re- 
spondent, the other defendants were held entitled to 
appear, and to lodge a separate case East India 
Company v, Robebtsqn . 7 Moore’s I. A„ 361 
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4. LEAVE TO DEFEND APPEAL — continued. 

28. Allowing respondent to de- 

fend after great delay in appearing. — Leave 
on terms . — Where the respondent did not appear, the 
appeal was after two years set down for heaiing ex 
parte. Before the hearing the respondent appeared, 
and moved under special circumstances to postpone 
the hearing for six months to enable him to lodge his 
case. The Judicial Committee put him upon terms 
of having the appeal heard at the nest sittings, re- 
straining him from doing any thing in the interval to 
the prejudice of the fund in the Couit below, and 
with payment of the costs of the application Wat- 
son v . Sreemunt Dili. Khan 

[5 Moore’s I. A., 447 

29 . Delay of respondents in en- 

tering appearance.— Service of peremptory notice 
on respondent — No appearence having been entered 
by the respondents to an appeal from India, and the 
appellants being ready with their case for healing, 

# their Loidships, on the application of the appellant, 
made an order that the respondents should he served 
with notice that unless they brought in their case 
without delay, the appeal would be heard ex parte ; 
giving the appellant liberty to proceed in the Court 
"below, to render such service effectual, and the Court 
was ordered to certify to the Judicial Committee 
what had been done with respect to the same. Wise 
v. Kishen Coohab Boss . 4 Moore’s I. A., 201 

5. CROSS-APPEAL. 

30 . Admission of cross-appeal 

after tune.-- Admission on conditions —A cross- 
appeal, from a decree of the Sudder Court in India, 
although not interposed within the proper time, ad- 
mitted npon conditions (I) of the principal appeal 
being prosecuted, and (2) that the principal and cross- 
appeals be consolidated and heard on one printed case. 
Omanath Chgwdhey v. Nujeeb Chowdhby 

[8 Moore’s I. A., 498 

31. — Mistake of re- 

spondents as to practice — Cross-appeal allowed from 
part of a decree of the Sudder Couit appealed from to 
England, although the respondents had not applied in 
India for leave to appeal withm the proper time, 
the respondents being mistaken m the practice of the 
Judicial Committee upon a cross-appeal. Such cross- 
appeal directed to be prosecuted and heard upon one 
ppmted case if the principal appeal was proceeded 
with ; hut m the event of the principal appeal being 
dismissed for want of piosecution, liberty was re- 
served to the respondents to prosecute the cross- 
appeal as a separate appeal. Nana Nabain Rao v. 
Hurree Punt Bhao . 6 Moore’s I. A. s 464 

32. Leave given at hearing to 

bring cross-appeal in order to open out whole 
decree. — Appeal from part of decree, — In an appeal 
from pait of a decree, the whole decree is not open to 
the respondents Under the peculiar circumstances 
of this case, however, leave was given to present a 
cross-appeal, and the appellants not objecting, the J 


o. CROSS-APPEAL — continued 
Leave given at hearing to bring cross- 
appeal in order to open out whole de- 
cree — continued . 

appeal was heard from the whole decree. Myna 
BoYEE V OOTTOBAK 

[2 W. R., P. C., 4 : 8 Moore’s I. A., 
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6. VALUATION OF APPEAL. 


S3. 


^ode of valuation.— Appea l 
to Privy Council.— Appealable value —Stamp on 
plaint— Beng. Beg. X of 1829, s. 17 .— In estimating 
the appealable value for au appeal to the Privy Coun- 
cil by order of 10th April 1838, viz , RIO, 000, regaid 
should be had to the whole matter involved m the 
smt, and not to the value of a fractional part of 
the property sought to he recoveied A suit was 
brought to recover a zemmdan m the possession of 
different persons under deeds of sale m execution of 
a decree The value of the property was, by Bengal 
Regulation X of 1829, stated m the plaint to be 
R14,825. The Sudder Court upheld the sales so far 
as related to the claim of some of the defendants The 
other defendants applied for leave to appeal to Eno-. 
land, which the Sudder Court refused, on the ground 
that, as the value of their portion was only R8,215 
it was not within the appealable value ; but this con- 
struction was overruled by the Judicial Committee, 
and leave was granted to appeal. Q ucere ,— Whether 
the stamp on the plaint required by Regulation X 
pf 1829, section 17, being for fiscal pui poses only, 
is conclusive of the value of the property sued for. 
Ameena Khatoon v. Radhabenod Misseb 

[7 Moore’s I. A., 261 
34. 


- - — — Test of value of property.— 

Market value. — Appeal to Privy Council . — By Ben- 
gal Regulation X of 1829, the test of the value of 
the property m suit is the selling or market value. 
Mohun Labe Sookub v. Bebee Doss 

[8 Moore’s I. A., 193 

35. — Case under appealable 

value unless by addition of interest after 
decree. Discretion of Judicial Committee — Leave 
to appeal to the Privy Council is to be given m cases 
where the petition is presented withm the prescribed 
period, and the value of the matter m dispute in the 
appeal amounts to RIO, 000, including interest up to 
the decree. The giant of leave to appeal m cases 
where the specified amount of R10,000 can only be 
reached by the addition of interest subsequent to the 
decree, is in the discretion of the Privy Council. 
Suteeschunder Roy v Gunes Chunder. Surno- 
MOYEE SUTEESCHUNDER ROY. GOOROOBERSAD 
Khoond v. JuoGt-UT Chunder 

[3 W. R., P. C., 14 : 8 Moore’s I. A., 164, 

165, 166 

30. - — Addition of costs of suit to 

principal sum.— Appealable value.— Appeal to 
Privy Council.— Costs of suit cannot be added to the 
principal sum and interest in calculating the appeal 
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6 VALUATION OF APPEAL— continued. 

Addition of costs of suit to principal sum 

— continued. 

able^ value of RIO, 000, the amount restricted by the 
Order in Council of the 10th April 1838 Dooega 
Boss Chowdey v. Ramanattth Chowdey 

[8 Moore’s I. A., 262 

37. Actual value of property in 

suit. — Valuation m plaint — Evidence — Appeal ad- 
mitted fiom the Sudder Court at Calcutta in a case 
wheie the land sued for was laid in the plaint as 
under RIO, 000, upon evidence stating the value of the 
property much to exceed that sum. Go hem: one y 
Bebia v. Abdool Gunny . 8 Moore’s I. A., 268 

38. 1 1 Valuation m 

plaint — Evidence — The amount of the stamp upon 
the plamt is not conclusive of the value of the subject- 
matter of the suit. By the procedure of the Native 
Courts the value of the suit for the purpose of the 
stamp duty is assessed at three times the annual 
rent payable to Government in respect of the pro- 
perty sued for. Reid , on an ex parte petition for 
leave to appeal in a case in which the value was laid 
in the plaint as being under R10,000, that as the 
calculation was estimated with reference to the stamp 
duty only, leave to appeal would be granted condi- 
tionally upon the production of satisfactory evidence 
in India by tbe petitioner, and transmitted with the 
transcript, that the real or market value of the pro- 
perty exceeded RI0,000, otherwise the leave granted 
to be null and of no effect. Mohun Laid Sooeul v 
Bebee Boss . . 7 Moore’s I. A., 428 

39. Consolidation of suits 

under appealable value —Stat 21 Geo. III., c. 
70, s. 21 — Upon the construction of the Statute 21 
Geoige III , Cap. 70, section 21, it was held that two 
suits (each for less than R50,000, but both for more 
than that amount), m which separate judgments were 
given, could not be consolidated for the purpose of 
permitting an appeal to the Pi ivy Council; each 
judgment, when pronounced, having been final and 
conclusive. Mahomed Ubdoollah v Moteechttnd 

[5 W. R., P. C,, 34 : 1 Moore’s I. A., 363 

40. Several suits each under 

value, — Suits as to same question of 
law —Leave to appeal granted on condition — Five 
separate suits weie brought by the same plaintiff 
against the same defendants m which the same ques- 
tion of law was raised. The amount involved m 
eaeh suit was under R10,000, the appealable value, 
although m the aggregate the amounts claimed 
exceeded that sum. Leave to appeal m the suits 
was granted upon the undertaking that the parties 
consented within two months, by a proceeding before 
tbe Sudder Court, to abide by the decision of the 
Privy Council in the first appeal, as governing the 
four other appeals, when the Registrar of the Sud- 
der Court was to transmit only the transcript of the 
first suit otherwise the five transcripts to be remit- 
ted in the ordinary course Gopal Ladd Thakoor 
v. Teddk Chunder Rai . 7 Moore’s I. A., 548 


PRIVY COTTiNCIXi, PRACTICE OF-eotf* 

Unued . 

7. STAY OF PROCEEDINGS IN INDIA 
PENDING APPEAL 

41. . Refusal to stay proceed- 

ings. — Appeal specially admitted by Envy Council . 
— By a decree of the Sudder Court at Calcutta a 
suit was remanded to the Zillah Court to be tried de 
novo. An appeal to England from this deciee was 
refused, hut, upon special application, was admitted 
by the Judicial Committee of the Privy Council; 
whereupon the appellant applied to the High Court 
at Calcutta to stay proceedings pending the appeal 
to England, on the ground that the decision of the 
Appellate Comt would govern the question at issue, 
which application that Court refused The appel- 
lant then presented a petition to Her Majesty m 
Council, and applied ex parte for the same relief, 
hut the Judicial Committee, in the respondent’s ab- 
sence, lefused to make any order, though without 
prejudice to the petitioner’s further application when 
he had served the respondent Perdadh Sein v. 
Bhoodoo Singh . . 10 Moore’s I. A., 78 

42. Application to stay pro- 

ceedings without appealing from order 
refusing to stay them. — Appeal from order of 
remand — Relay in applying — Application to stay 
proceedings in a cause m which an appeal from an 
order m the nature of an interlocutory order is pend- 
ing before Her Majesty in Council, ought satisfac- 
torily to show that a serious injury will be the result 
to the party applying unless the delay asked for be 
granted, and that the party applying has come 
promptly to make the application. Where, therefore, 
an appellant from an order of the High Court of 
Judicature which remitted hack a cause appealed to 
that Court fiom the Zillah Court, for the trial of 
issues framed m accordance with the piovisions of 
Act XIII of 1859, section 139, having failed in ob- 
taining an order from the High Court to stay pro- 
ceedings m the Zillah Court pending the appeal, but 
not having appealed from that decision, piesented a 
petition to Her Majesty in Council praying that all 
proceedings in the remanded suit might be stayed 
till the pending appeal had been heard, the Judicial 
Committee, without determining the question of their 
right to interfere m such circumstances, held that 
the petitioner had not shown any such injury, or used 
such expedition as entitled him to ask for a stay of 
pioceedings. Qucere, — Whether, where an order has 
been made by tbe superior Court below, refusing to stay 
proceedings, and such order is not specially appealed 
fiom, the Judicial Committee have any authority to 
intei fere, though an appeal is pending before them 
from a previous order of the superior Court made in 
the same suit, remitting the cause hack to the in- 
ferior Court before which it is pending. Sidheb 
Nuzur Adi/y Khan v. Gojoddhyaeam Khan 

[10 Moore’s I. A., 322 : 1 Ind. Jur„ Uf . S., 185 

43 . Stay of execution. — Apphca - 

tion to set aside order of Court m India for execution 
pending appeal — An application to rescind an order 
of the Sudder Court at Madras for the execution of a 
decree pending an appeal, and for an order to stay 
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PRIVY COUNCIL, PRACTICE OS'— eon- 

itnuedm 

7. STAY OP PROCEEDINGS IN INDIA 
PENDING APPEAL — continued . 

Stay of execution— continued. 
execution, refused on the ground of the length of 
time that had elapsed from the making of the oidei, 
ana the probability of its having been acted on in 
India. In be Bosoiaeanjee Bah ad us 

[5 Moore’s I. A., 298 


44. 


.. Stay of proceedings on re- 
cognizances. — Abandonment of appeal . — Vaca- 
tion of recognisance pending appeal —Recognisance 
entered into to abide the determination of an appeal 
vacated upon petition of the appellant upon the 
abandonment at the appeal. Reed «, Goubmoney 
Dabee . , . . 6 Moore’s I. A., 490 


PRIVY COBNTCIL, PRACTICE O ^con- 
tinued. 

10. DISMISSAL OP APPEAL POR WANT OP 
PROSECUTION — continued 

Delay . in taking proceedings after ad- 
mission of appeal — continued. 

tificate of the Registrar of the Supreme Court that 
no further proceedings had been taken after the 
order allowing the appeal, dismissed the appeal at 
the instance of the respondents for want of prosecu- 
tion. Rabutty Bosses n. Badhanauth Sein 

8 Moore’s I. A., 346 
48. 


8. WITHDRAWAL OP APPEAL. 


45. 


. " Application for dismissal 
Of appeal by agreement.— Arrangement between 
parties .— A petition to dismiss an appeal from the 
Sudder Court in India, and for an order directing 
that Court to carry into execution the terms of a 
deed of compromise, upon which the withdrawal of 
the appeal was founded, refused. All that the Privy 
Council will do m such circumstances is to make an 
order of dismissal, reserving to the paities leave to 
apply to the Court m India to take further proceed- 
mgs in pursuance of such agreement. Sum Chubn 
Ghosau v, Muhhen Hishoee Indoo 

[5 Moore’s I. A.* 107 


— On special appli- 
cation, permission to appeal was granted m Decem- 
ber I860, on the condition of the appellant deposit- 
ing with the Registrar of the Judicial Committee of 
the Privy Council the sum of £300 for costs. The 
record was transmitted from India and the respond- 
ent brought in his printed case, hut the appellant, 
though served with a peremptory notice, did not 
lodge his case or take any other step m the matter. 
In such circumstances, on application by the respond- 
ent, the appeal was dismissed, and the respondent’s 
costs directed to be paid out of the sum deposited in 
the Council office, the balance to be returned to the 
appellant. Gouemonee Debia v. Abdool Gunnee 
[10 Moore’s I. A., 59 
49. 


& INSOLTENCY OP APPELLANT. 


48. 


^ ^ Effect of insolvency of ap- 

Pf^ntonappe & -L-J? ! . a cedure.-Adjournmentto 

allow, Official Assignee to appear -After an appeal 
from Calcutta had been set down for hearing, intelli- 
gence was received shortly before the day appointed 
for hearing that the appellant had been adjudged an 
msolvent under the Indian Insolvent Act, 11 and 12 
Viet., tap 21 On the appeal being opened, the 
Court postgined the hearing for six months, to en- 
able the Official Assignee in insolvency m Calcutta 
to revive the appeal and prosecute the same, and m 
default the appeal to be dismissed; and dnected the 
respondents to serve the Official Assignee m India 

thp having ^en taken by 

the Official Assignee withm the tune limited for pro- 
secution, then- Lordships refused a further extension 
of tune and dismissed the appeal. Gooboo Chton 
Sein v. Radhanauth Semt . 7 Moore’s I. A., I 

10. DISMISSAL OF APPEAL FOR WANT OF 
PROSECUTION. 

■ fj' ~ ~ Delay in taking proceed- 

ings after admission of appeal,— An appeal 
was aUowed m October 1854 by the Supreme Court 

* ^, Eas i and - After allowance of the 
*«*« « steps were taken by the appellant. 

In March 1856 the Judicial Committee, upon a cer- 


, - Vai lure to deposit 

security .— Six months having elapsed without the 
appellant having lodged the required security, the re- 
spondent applied to dismiss the appeal for non-per- 
formance of that condition. As it appeared that the 
appeUant’ s agent was in daily expectation of funds 
from India, the case was, on the appellant paying the 
costs of the day, ordered to stand over for three 
months, for the appellant to perform the condition : 
m failure thereof the appeal to stand dismissed. 
Hubbosoondeee Dibiah ®. Pean Kishen Singh 
[7 Moore’s I. A., 16 
50. 


T ' -u — Application to the Court m 
xncua by infant on coming of age to with- 
draw^ from the suit . — Guardian and ward — 
An infant appellant, m an appeal pending m the 
rnvy Council, having come of age, and having peti- 
tioned the High Court in India to he allowed to 
withdraw from the suit ,-Keld that it was compe- 
tent to the respondent in England to have the 
appeal dismissed for want of prosecution, although 
the guarihan had given security for the costs aid 
paid the expenses of the appeal, and although the 
(former) infant was not served with notice of the 
motion, the Council being satisfied that he had in the 
High Court petitioned for leave to withdraw. Bis- 
tufbya Patmadayi v Basudeb Dhall Bewabti 
Patnaiz .6 3.1, R., 190 : 15 W. R., P. a, 19 
S. C. Bistoobbia Putmadaye v Nund Dhup 

[13 Moore’s I. A., 602 

11. RESTORATION OP APPEAL. 


— A P? eal dismissed, through 
a ° c ^t;>-Acts XVI of im, 
XXIX of mi, and XV of 1853, s. 6,.- Costs.— Act 
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tinned, 

11. RESTORATION OF APPEAL — continued. 

Appeal dismissed through « unavoidable 
accident ” — continued. 

TV! of 1845, amending Act XXIX of 1841,enacts that 
it is competent to the Sudder Court in the case of the 
dismissal of an appeal for want of prosecution, upon 
the application of the appellant within three months 
after the appeal has been dismissed, to re-admit the 
appeal, if the appellant satisfies the Court that the 
dismissal was “ occasioned by the default of his vakil 
or by unavoidable accident/* An appeal was made 
to the Sudder Court at Calcutta, but m consequence 
of the absence from illness of the appellants mooktear 
the written reasons of appeal were not lodged within 
six weeks, the time prescubed by Act XV of 1853, 
section 6, and the appeal was dismissed* TJpon ap- 
plication for re-admission of the appeal, the evidence 
showed that there had been no wilful delay, and that 
the appellant was m ignorance of the fact of the 
reasons of appeal not having been filed, j Weld, re- 
versing the decree of the Sudder Court, that such 
circumstances constituted a case of c< unavoidable 
accident** within the meaning of Act XVI of 1845, 
and the appeal was ordered to be re-admitted on the 
file of pending causes. In reversing the decree of the 
Sadder Court, the order of that Court that the costs 
of the application to re -admit the appeal should be 
paid by the appellants, was confirmed ; but as the ap- 
pellants were successful in obtaining a reversal of the 
decree of the Court below, the costs of the appeal in 
England against such decree were ordered to be 
paid by the respondents. Anundmoyee Dossee v. 
Poobno Chundeb Roy . 9 Moore’s I. A , 26 

53 , Appeal dismissed by reason 

of guardian absconding and abandoning 
case. — Power to rectify mistakes in orders — By the 
Common Law the Judicial Committee possesses the 
same power as the Courts of Record and Statute have, 
of rectifying mistakes which have crept in by mis- 
prision or otherwise in embodying its judgments. 
Where, therefore, an order had been made ex parte 
upon the appearance of the respondents alone for the 
dismissal of an appeal, and affirmance of the judg- 
ment of the Court below which purported to "be 
upon the hearing of the cause, the Judicial Commit- 
tee held that such order must be taken simply as a 
dismissal; and it appearing that the appellants were 
infants under the protection of the Court of Wards m 
India, and that the agent appointed by the Court to 
act as their guardian ad litem in the matter of the 
appeal had absconded and abandoned the cause, their 
Lordships rescinded the order of dismissal, and re- 
stored the appeal on the terms of the appellant's paying 
the costs and giving access to the transcript of the 
proceedings in the Court below, in their hands, and 
undertaking to lodge the case within five months j 
Rajundeb Nabain Rae v. Bijai Govind Singh 

[2 Moore’s X. A,, 181 

54. Appeal dismissed for want of 

prosecution . — Ignorance of necessary proceedings. 
—Where an appeal had been dismissed for want of 
prosecution, no step having been taken in it for ten 


PRIVY COUNCIL, PRACTICE O F-m* 

tinned . 

' 11. RESTORATION OF APPEAL —continued. 

Appeal dismissed for want of prosecu- 
tion — continued . 

years, the appeal was, on petition to the King in 
Council, restored, the appellant paying the costs of 
dismissal and restoration , it appearing that the appel- 
lant was ignorant of the proceedings necessaiy to be 
taken in England, and that be bad, though after the 
lapse of some years, instructed a commercial house 
in Calcutta to prosecute the appeal, but whose agent 
in England becoming insolvent, no proceedings were 
taken to bring the case to a hearing. Deedab Hos- 
sein v. Zuhooboonnissa , 2 Moore’s I. A., 441 

55, Delay in receipt 

by agent of appellant of the transcript — -Leave 
given to restore an appeal dismissed for want of 
prosecution, the appellant’s agent, though instructed 
to prevent the dismissal of the appeal, not having 
received the transcript until after the expiration of 
a year and a day from the time of the allowance of 
the appeal, and the respondent having m consequence 
thereof obtained an order of dismissal. Bissno- 
SOONDEBY DaBEB V. BUBBODACATTNT ROY 

[2 Moore’s I. A., 127 

53. Ignorance of ex- 

istence of new rules. — Appeal restored after being dis- 
missed for want of effectual prosecution within the 
time limited by the 5th rule of the Order in Council 
of 13th June 1853, the new rules having been only 
recently adopted by tbe Sudder Court at Calcutta, 
and the appellant, m ignoiance of their existence, 
being engaged in taking steps to prosecute the appeal 
withm the time and according to the practice previ- 
ously existing Gudadhub Pubshad Tewabee v. 
Soondebeoomabee . 6 Moore’s I. A., 201 

Seto Luchmeechund v. Seto Zorawub Mull. 

[6 Moore’s I. A., 204 

57. — — Abandonment of 

appeal. — Statute 8 and 9 Viet., cap. 30, s. 2. — In cir- 
cumstances showing conflicting and opposite decisions 
by tbe Sudder Court upon the same question at issue 
between the same parties, an appeal treated under 
Statute 8 and 9 Victoria, Cap. 30, section 2, as aban- 
doned for non-prosecution, was restored upon terms of 
paying costs and undertaking to lodge cases forthwith 
and to lodge security or a bond m England to the 
amount of £500. Where an appeal has been treated 
as abandoned under 8 and 9 Victoria, Cap. 30, section 
2, their Lordships have no power to grant leave to 
institute a new appeal ; only a discretion to allow the 
original appeal to be restored. Hubbqsogkebeb 
Debiah v. Pban Kishen Singh 

[6 Moore’s I. A., 491 

58. — — Consolidation of 

dismissed appeal with another pending —-Leave given 
to restore an appeal dismissed for want of prosecution, 
the Court below having consolidated it with another 
appeal in the same cause which was still pending. 
Subroop Chundbb Siboab Chowdry v. Ramrut- 
Tcwsf Muluck , , 1 Moore’s I. A* 858 
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11. RESTORATION OP APPEAL— continued. 

Appeal dismissed for want of prosecu- 
tion — continued. 

“ — Application for 

restoration of case. — Security for costs of appeal — 
Application for restoration of appeal acceded to m 
consideration of the interests of infants being involved 
in the case, and of the state of that part of India 
when the matter arose m and after 1S57, on the con- 
dition of deposit of further security, and of the 
prosecution of the appeal withm a certain tune. The 
security m India was held to have gone by the dis- 
missal of the appeal foi default of prosecution. Bib- 
JOBUTTEE V PERTAB SlNGH 

[3 W. R., P. C. 30 : 8 Moore’s I. A., 108 

60. Security on restoration of 

^PP e &L — Deposit of costs — Where Government 
securities for the due prosecution of the appeal and 
costs were deposited in the registry of the Sudder 
Court, the Judicial Committee m restoring the appeal 
* dispensed with the usual recognisance m England. 
Seto Luohmeechunb v. Seto Zorawub Mule 

[0 Moore’s I., A. 204 

12. REMISSION OP CASE TO INDIA. 

'61. Refusal to consider docu- 

mentary evidence not sent with record.— The 
Privy Council will not act as a Court of Original 
Jurisdiction therefore, where the Judge of the 
Court helow improperly suppressed documents which 
were not discovered until after the transmission of 
appeal to Her Majesty m Council, their Lordships re- 
fused to give an opinion on the merits and remitted 
the case to India for reconsideration. Juveerbhaee 
v. Vubujbhaee . , 3 Moore’s I. A., 324 

62. Remand to take fresh evi- 

dence. — Refusal of Court below to consider evi- 
dence — Where the lower Courts, on the ground that 
the defendant's title under a sanad was absolute, de- 
clined to consider evidence which the plaintiff relied 
on as showing that the defendant really held for him 
as a trustee, the case was remanded by the Judicial 
Committee in order that such evidence might be re- 
ceived and considered. Shere Bahaeur Sing v. 
Thakubain Dariag Kuar 

[I. K R.j 3 Calc., 645 

63, Reversal in former analo- 

gous case. — Case decided bp Sigh Court as in- 
volving question already decided — The High Court 
dismissed an appeal from the Zillah Court on the 
ground that it involved the same question as had been 
decided by them m another suit brought by the 
plaintiff m respect of the validity of a zur-i-peshgi 
deed. The decision m the prior suit was on appeal 
reversed by the Judicial Committee Ip. such circum- 
stances, on the appeal from the later decision coming 
on for hearing ex parte , them Lordships, with the con- 
sent of the appellant, remitted the case to the High 
Court, with a declaration that the deed was valid , and 
with directions that if the respondent did not appear 


PRIVY COUNCIL, PRACTICE OF— eon- 

tinned. 

12. REMISSION OE CASE TO INDIA— con- 
tmued 


Reversal in former analogous case— con* 

iinued 

within a reasonable time, to be fixed by tbe High 
Court, to dismiss the appeal from the Zillah Court, 
and in the event of the respondent appearing, then 
to hear the case on the merits. Raleepershab 

Tewaree v. Lalla Binba Lall 

no T A.. 343 


64. Form of decree of High. 

Court. — General decree affirming Court below 
without details where lower Court merely reverses 
first Court — A suit for possession and redemption 
m which a third party intervened on the claim that 
the plaintiff had conveyed to him half of the property 
in dispute, was dismissed. On appeal by the plain- 
tiff m which the intervenor did not appear, the lower 
Appellate Couit merely reversed the decree of the 
first Court, and the High Conrt affirmed the decree 
of the lower Appellate Court. The Privy Council, 
while affirming the decree of the High Court, ob- 
served that the question as to the form of the decree 
ought to have been raised before the High Court, if 
it was thought that the decree was not sufficient to 
found execution upon, B©fc*#tat the details of the 
decree might have been stated? and they lemanded 
the case to the High Conrt to amend their^ decree in . 
conformity with their judgment by declaiing affirm- 
atively what the plaintiff was entitled to recover. 
Lala Sham Soonbur Lal v Sooeaj Lal 

[26 W. R., P. C., 48 


13. PRACTICE AS TO OBJECTIONS. 

65. Formal objections. — The 

practice of the Pi ivy Council has been never to 
favour objections merely of form. Mokupdims op 
Mouza Kunkunwadx v. Enamdar Brahmins op 
Mouza Soorpal 

[7 W. R., P. C., 8 : 3 Moore’s I. A., 383 

86. Pleadings . — 

Matters of form t Refusal to insist upon.— ‘In review- 
ing proceedings of the Courts m India, where the 
Hindu and Mahomedan laws are the rule, and where 
the forms of pleadings are wholly different from 
those in use in Courts where the law of England 
pievails, the Privy Council will look to the essential 
justice of the case, not considering whether matters 
of form have been strictly attended to. Ghribhabee 
Singh v Koolahul Singh 

[0 W. R., P. 0., 1; 2 Moore’s I. A., 344 

67 , Technical objections.— Fresh 

grounds , — Question of disputed consent to arbitra- 
tion . — In the examination of such questions as 
whether, as alleged, the consent of one of the parties^ 
to an arbitration was obtained by threats, the Privy 
Council will look to the broad principles of justice 
and equity, and discourage mere technical objections, 
and the invention of new grounds of dispute which 
were not even mentioned at the commencemen^of 
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Technical objections — continued . 

the suit Ptjbyatha Vuedhay Nattchiab v. Jay- 
AYEEA RAMAKOMARA EtTYAPA NaiCEEE 

[4 W. B , P. C., 31 

S. C Zemindar op Rauenad v Zemindab op 

Yeltiapoobam „ . 7 Moore’s I. A., 441 

88. Objections on matters of 

practice. — Immaterial irregularities — The Privy 
Council "Will not interfere m a case m which objec- 
tions aie taken to matters of practice, unless they see 
very clearly that justice has not been done Abdool 
Aei v . Mozuepee Hossein Chowdry 

[16 W. E., P. C., 22 

69. Pleadings, Buie of.— P; e sump- 

tion as to averments not traversed — The strict rule 
that averments not travel sed must be taken to be ad- 
mitted, will not be applied by the Privy Council to 
the Indian Courts Anundomoyee Chowdheain 
v . Sheeb Chundeb Roy 

[2 W. R., P. C., 19 ; 9 Moore’s I. A., 287 

Marsh., 455 

70. Ground for varying decree. 

— Duty of Appellate Court — Suits heard together, 
Evidence m — *It is objectionable to disturb or vary 
a decree properly made by the lower Court for the 
mere purpose of guaiding against the possible error 
of some other tubunal m some futuie snit Two 
suits were heard together On objection made m 
appeal that the evidence taken m one suit (to which 
the objectoi was not a party) bad been irregularly 
read m the other, — Held that, having regard to all 
the circumstances, the suits having been tried to- 
gether, and the evidence objected to havmg been 
commented on by the objectoi, or on his behalf, it 
sufficiently appeared that the evidence had been sub- 
stantially taken m both suits A Court of Appeal 
has to determine whether the decision of the lower 
Court when pronounced was a coirect decision of the 
issues then pending before it between the then 
parties to the suit. a\ttndomoyee Chowdheain v. 
Sheeb Chundeb Roy 

[Marsh., 455 ; 2 W. R., P. C., 19 : 

9 Moore’s I. A., 287 

71. * Objection as to suit being 

merely declaratory. — Special leave to appeal — 
Technical nature of grounds of appeal — A defend- 
ant obtained special leave to appeal to Her Majesty 
m Council, on the ground that the case involved 
questions of law of great importance to the Jam 
sect, of which he was a member On the appeal 
coming on for hearing he contended that the suit 
should have been dismissed Hy the Courts below as a 
claim for a declaration of light m respect of which 
no consequential relief was sought or could be given 
Reid that, considering the special grounds on which 
the defendants had obtained leave to appeal, the 
sopiewbat technical character of the defence he now 
put forward, and the general circumstances of 'the 

IV 


PRIVY COUNCIL, PRACTICE OF — con - 
tinued. 

13. PRACTICE AS TO OBJECTIONS— con- 
tinued 

Objection as to suit being merely decla- 
ratory — continued 

case, he ought not to be allowed to insist on this 
objection. Sheo Singh Rai v Daeho 

[I. L. R., 1 All., 688 : 2 C I*. R 9 193 
I* R., 5 I. A., 87 

72. Objection not taken before 

High Court. — Grounds of appeal — The Judicial 
Committee refused to entertain an objection taken 
m the grounds of appeal, which had not been taken 
on appeal to the High Court Fobbes v Meee 
Mahomed Hossein 

[12 B. I*. R., P. C., 210: 20 W. R., 44 

73. Objection as to 

validity of deeds — A plaintiff sued to set aside cer- 
tain documents which he alleged to have been forged 
by the defendant. At the trial of the case m the 
Court of first instance the only issue directed to these 
documents was — " Are the three written agieements 
said to have been given hy the plaintiff to the defend- 
ant genuine and valid deeds ? It was not contend- 
ed by the plaintiff in that Court that the agreements 
had been obtained from Mm While he was a minor 
by undue influence, nor was that objection taken m the 
grounds of appeal against the judgment of the Court. 
Reid that it was too late to take the objection for 
the first time in the Court of Appeal Ameeeoonissa 
Khatoqn v . Adadoonissa Khatoon 

[15 B. L, H, 67 : 23 W. R., 208 
L. R., 2 I. A., 87 

74 Objection to right 

of action — The Privy Council will not entertain a 
purely technical objection to a party’s right of action 
which has not been made in the Court below. Bank 
op Bengal ©. Macleod . 5 Moore’s I. A., 1 

75 Eight to sue. 

Semble , — The right of a party to institute a suit as 
heir of an original grantee, not having been disputed m 
the Courts below, cannot be questioned before the 
Judicial Committee. Mills v Modee Pestonjee 
Khoorshedjee . . 2 Moore’s I. A., 37 

76. Objection of li- 

mitation — JBeng legs II of 1805, II of 1819, III of 
1828 . — An objection raised for the first time at the 
hearing of the appeal before the Privy Council, that 
the Government’s right to sue was barred by Regula- 
tion II of 1805 from lapse of time, sustained, the pro- 
ceedings in India before the Revenue Collector and 
special Commissioner under Regulations II of 1819 
and III of 1828 not being m the nature of a regular 
suit Dheeraj Raja Mahatab Chund Baha- 
doob c. Government op Bengal 

[4 Moore’s X A., 466 

77. * — Objection to or- 

der of Court m India substituting respondent for 
appellant on death of sole appellant — Pending the 
appeal to England the sole appellant died, and the 
Sudder Court made an order substituting one of the 

7 K 


< 
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Objection not taken before High Court 
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respondents in his stead as appellant. Semite, — It is 
not competent to the other respondents to object to 
such order at the hearing of the appeal, the proper 
course being to move the Sudder Court to discharge 
such order, Kasi Persad Narain v. Kawalbasi 
Koobb , . . . 5 Moore’s I. A., 146 

78. — Objections to re * 

port of Commissioner under Civil Procedure Code, 
1359, s . 181 — Where a report, or supplemental report, 
had been made by Commissioners to whom accounts 
had been referred for investigation under Act VIII 
of 1859, section 181, the Privy Council refused to en- 
tertain any objections thereto which had neither been 
brought to the notice of the first Court nor made m 
any of the grounds of appeal m the Courts m India. 
Seth Gfjmull v. Chahee Kowae 

DU R. 2 I. A. 9 34 

79. Question of law referred to 

Full Bench. — Objection by respondent without 
cross-appeal to answer of Full Bench — Wheie a 
Division Bench of a High Court refers a question of 
law for the consideration of the Pull Bench, and the 
answer of the Full Bench is not framed as a decree or 
as an interlocutory ordei, and an appeal is brought 
to Her Majesty in Council, it is open to the respond- 
ent without a eross-appeal to object to the conect- 
ness of the answer given by the Full Bench on the 
question of law referred Phoolbas Koonwab v 
Labia Jogkeshfr Sahoy . I. L. R., 1 Calc., 226 

[U R., 3 I. A. 9 7 : 25 W. R„ 285 

14. QUESTIONS OF FACT. 

$0. Unanimous judgment on 

facts.— Onus of proof — The rule of the Appellate 
Courtis that it will not, on a question of fact, reverse 
an unanimous judgment of the Courts in India 
unless the very clearest proof is shown that such 
decision is erroneous. Tabeeny Chfrn Bonnerjee 
u. Maitland * . 11 Moore’s I. A., 317 

81. Credibility of witnesses.— 

JEffect of evidence — It is not the habit of the Privy 
Council, unless in very extraordinary cases, to advise 
the reversal of a decision of the Courts of India 
rneiely on the effect of evidence, or the credit due to 
witnesses Nabagfnty Lfchmedayamah v, Ven- 
gama Naiboo 

[1 W. R. 9 P. C. 9 30 : 9 Moore’s I. A., 66 

Jarfitool Bftool v Hqsseinee Begi-fm 

[10 W. R., P. C, 9 10 : 10 Moore’s I. A., 196 

82. Issues of fact . — 

Mismanage m reception or appreciation of evidence 
—It is not the practice of the Privy Council to dis- 
tmb the finding of the Court below upon meie issues 
of fact, unless it is clearly satisfied that there has 
been some miscarriage either m the reception or m 
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14 QUESTIONS OF FACT — continued. 

Credibility of witnesses— con tinned. 

the appreciation of evidence In cases that turn 
upon the credibility of the testimony given, it is 
disposed to defer to the judgment of those who, 
with the advantage of local experience, have had the 
means of seeing the witnesses under examination and 
of inspecting the original documents Richardson 
v. Government . . .1 W. R., P. C.j 47 

Cheyt Bam v. Chowdhry Nowbft Bam 
[5 W. R., P. C., 3 : 7 Moore’s I, A., 207 

Kripamoyee Debia v. Romanath Chowdhey 

[2 W. R., P. C., 1 

S. C. Kripomoyee Debia v. Grish Chfnder 

Laeoeee . . 8 Moore’s I. A., 467 

Ghoolam Moqrtoozah Khan v . Government 
[9 Moore’s I. A. s 456 

Dwarka Doss v. Sita Bam 

[5 C. L R., P. C. 9 430 

83 . Consideration of 

viva voce evidence . — Considering the advantages 
which the Judges m India generally possess of form- 
ing a correct opinion of the probability of a transac- 
tion and m some cases of the credit due to the wit- 
nesses, the fact that the Courts below have decided 
against the validity of an instrument affords a strong 
presumption of the correctness of their decisions, 
but does not and ought not to relieve the Privy 
Council, as the Court of last resort, from the duty 
of examining the whole evidence, and forming foi 
itself an opinion upon the whole case With refei- 
ence to the lamentable disiegard of truth pi availing 
amongst the natives of India, the Privy Council held 
that it would be very dangerous for the Court al- 
together to discredit witnessess deposing viva voce 
by reason of the necessity impossd on the Court to 
sift the evidence of such witnesses with great 
minuteness and care Modhoosoodfn Sanbiab v . 
Soboop Chtjnbeb Sircar Chowbhry 

[7 W. R., P. C. 9 73 ; 4 Moore’s I, A., 431 

84. — — — documentary 

evidence — decision on fads — Their Lordships re- 
fused to reverse a decision of the High Couit upon a 
question of fact m which that Court had before it 
the documents and the evidence of the witnesses, and 
had an opportunity of judging of the demeanour of 
the witnesses. Jfg-ojeebfn Bail Dhfbal Deb d. 
Kartiok Chunber Bonbopabhya 

[25 W. R.j P. C. 9 1 

85. — — Frroneous con- 

clusions from evidence — Semble,— The Privy Coun- 
cil will not disturb a judgment of a Court m India 
upon a question of the ci edibility of witnesses, 
unless it is manifestly cleai from the probabilities 
attached to certain circumstances in the case that 
the Couit below was wiong m the conclusion diawn 
fiom such evidence Mfsabee Mahomeb Cazfm 
Sherazee v. Ally Mahomeb Kean 

[6 Moore’s I. 27 
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14 QUESTIONS OF FACT — continued, 

86. Disputed facts.— Presump- 

tion of correctness in cases of disputed fact. — It is 
the piactiee of the Judicial Committee m a case of 
disputed fact, when the Courts m India appear to 
have diligently investigated the evidence, and no 
palpable mistake is apparent in the appreciation by 
the Court below of such evidence, to affix m the 
decree appealed from with costs Chunder Monee 
Debia Chowdhoorayan v Men Mohinee Debia 

[8 Moore’s I. A., 477 

87. Judgment on facts .—Appeals 

from Non- Regulation Provinces — In cases from 
N on-Regulation Piovmces, wheiem the piocedure is 
somewhat loose, and wheiethe merits depend much 
on local custon and local inquiry, it is even more 
necessary than it is on appeals from the Civil Courts 
in the Begulation Provinces to act on the principle 
of not disturbing the judgment under apppal, unless 
it is substantially wrong Hyder Hossein v. 
Mahomed Hossein 

[14 Moore’s I. A. s 401; 17 W. R. s 185 

88. Improper admission of evi- 

dence. — Sufficiency of evidence — Where evidence, 
such as hearsay, is improperly admitted, the question 
for the Judicial Committee is whether, rejecting that 
evidence, enough remains to support the finding. 
Disapproval was expressed by their Lordships of the 
reception by the lower Court of evidence which ought 
not to have been admitted Mo huh Sing- v. Ghubiba 

[6 B. L. R., 495 ; 15 W. R., P. C., 8 

89. Erroneous conclusion from 

evidence. — Hearsay evidence. — Wheie the High 
Court founded their judgment upon evidence which 
did not justify the conclusion, the Judicial Com- 
mittee reviewed the whole evidence, in older to ascer- 
tain whether the decree could be supported. Ajo- 
dhya Pbasad Sing v Umbao Sing 

£6 B. Xi. R., 509 : 15 W. R., P. C., 1 
13 Moore’s I. A., 519 

90. Evidence wrongly admit- 

ted. — Sufficiency of evidence . — Where the Courts be- 
low had admitted evidence not properly admissible, 
the Judicial Committee examined the whole evidence, 
and being satisfied that there was, independent of 
that inadmissible evidence, sufficient to justify the 
decision of those Courts, dismissed the appeal. Lada 
Bansidhar v Government or Bengal 

[9 B.L. R„ 264 : 16 W. R., P. C., 11 
S. C. 14 Moore’s I. A„ 86 

9L Direct evidence as op- 

posed to suspicion.— Adoption —The Sudder 
Ameen having held an adoption proved, the Principal 
Sudder Ameen on appeal reversed that decision on 
the facts The case came before the High Court on 
special appeal, and the decision then given was ap- 
pealed to England, and special leave was given by 
Her Majesty to appeal against tbe decision of the 
Principal Sudder Ameen, The decision of the High 
Court on the law was admitted to be good, but the 

IV 
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14. QUESTIONS OF FACT — continued. 

Direct evidence as opposed to suspicion 

— continued . 

Judicial Committee reversed the finding of the Prin- 
cipal Sudder Ameen on the facts Kali Chandea 
Chowdhry v Shib Chandea Bhadubi 

[6 B. L. R., 501 ; 15 W. R., P. C., 12 

92. — Failure to produce evidence 

at Hearing. — Omission of Judge to call for re - 
cord. — At the healing of a suit a party, though he 
had sufficient warning of what was neceseary, did 
not take the proper steps to cause the production 
of the documentary and only admissible evidence of 
a material fact which had to he proved by him, and 
the decision was against him. The lecord of Another 
proceeding would, it was said, have supplied this evi- 
dence , and an application had been previously made 
on which the order of the Judge was that “the 
matter -would be decided when the case was tried, and 
the recoid would be sent for, if necessary” No 
further application to the Court was made, and no 
attempt to supply this evidence Held that if there 
had been, as there might have been, an oversight by 
the party in not calling the attention of the Judge to 
the above order, and m not tendering the evidence, 
there had been no omission on the Judge’s part 
affording ground for appeal, and the Judicial Com- 
mittee refused to interfere Chandichuen Shash- 
mal v. Dubga Churn Mibdua 

[I. JL. R., 9 Calc., 260 : 12 C. I». R., 81 

93. Questions of boundary. — 

Miscarriage in conduct of decision — The Privy 
Council will never interfere with the finding of an 
Indian Court on a question of boundary, unless they 
are cleaily satisfied that theie has been some plain 
miscarriage in the conduct or decision of the case 
upon which they can put then hands and make the 
giounds for an order reversing or vaiymg the deciee. 
Ham Gopal Hoy v Gordon, Stuart, & Co 

[14 Moore’s I. A., 453 : 17 W. R., 285 

94. Reversal on evi- 

dence — In a question relating to boundaries of land, 
the Judicial Committee on a review of the evidence 
reversed the concurrent decrees of the Court of first 
instance and the Sudder Court, hut without costs. 
Ram Chundee Dutt v. Chunder Coomae Mun- 
dul . . . .13 Moore’s I. A., 181 

15. CONCURRENT JUDGMENTS ON FACTS. 

95. Presumption as to correct- 

ness of facts. — Where the lower Courts have pro- 
ceeded upon the evidence and have come to the same 
conclusion, it is an established rule of practice that 
the Judicial Committee of the Privy Council will not 
on appeal enter into the question whether the de- 
cisions of the Courts below are or are not correct on 
matters of fact. Jaimungal KoERr v. Mokhun 
Kori ..... 10 C. I* R., 611 

90, The Privy Coun- 

cil, m cases depending upon facts which have received 

7 k 2 
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15. CONCURRENT JUDGMENTS ON FACTS 

— continued j 

Presumption as to correctness of facts 

— continued, 

the concurring judgments of two Courts in India, 
will not set aside the last judgment, unless it can see 
very clearly that that judgment was wrong. Petam- 
BEE MAK IKJEE 0. MOTEECHTTYD MANIEJEE 

[5 W. B. s P. C., 53 : 1 Moore’s I. A., 420 

Ehobshed jee Maniejee v. Mehewakjee Khooe- 

SHEDJEE 

[5 W. R., P. 0« 57 : 1 Moore’s I* A., 431 

Vencata Riiadey Row v. Enoos-oonty Soobiah 

[5 W. E., P. C., 78 

CHEEXAYAltAX V, METTIAEAMAE 

[15 W. R., P. C., 1 

Rambudeesowda v. Dessai Saheb 

[17 W. B., P. 0., 8 

Joy Nabain Gibi e. Sheeb Proshad Gibi 

[19 W. B„ P. C., 275 

Poeesh Sab ain Roy a. Watson & Co 

[23 W. R., P. C., 451 

97. This case did not 

come strictly within the above rule, but the Privy 
Council observed that, whereas m this case the ques- 
tion of fact had been tried upon evidence fairly war- 
ranting the conclusion to which the High Court had 
come, and there had been no adverse findings of facts, 
their Lordships would require a strong case to be made 
out before they would recommend Her Majesty to 
reverse such a decision Humeeda alias Khajoo v 
Amatoob^Mehdee Begem . 17 W. R., P. C., 100 

98. The Lords of the 

Privy Council do not, as a rale, disturb the concur- 
rent decision of both the Couits below upon a question 
of fact, unless it very clearly appears there has been 
some miscarriage of justice, some mistrial, or that 
the conclusion is very plainly enoneous. Gosain 
Toia Ram -v. Rtjeiniballab 

[3 B. L. R., P. C., 34 
S. C. 12 W. R*, P. C., 32 : 13 Moore’s I. A., 77 
Lada Sham Soostdeb Lab ® Soobaj Lal 

[26 -W. R., P. C., 48 
Deyaji Gayaji v, Godabhai Godbhai 
[2 B. L. R„ P. C., 85 ; 11 W. R., P. C., 35 

99. Where the Court 

of appeal in India concuis in the finding of the Court 
of fiist instance on a question of fact, the Privy 
Council will not disturb that finding, unless satisfied, 
beyond all reasonable question, that there was some 
miscarriage an respect of the principle on which the 
decision rested, of a presumption to which too much 
weight was given, or of something as to which the 
Judicial Committee could see there was a principle 
involved which ought to be set right for the guidance 
of the Court m other cases. Gaeikdsttnduabi 
Debi v, Jagadamba Debi 

[6 B. L. R., 168 J 15 W. R„ P. C., 5 
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15. CONCURRENT JUDGMENTS ON FACTS 
— continued. 

Presumption as to correctness of facts 

—continued. 

100 . ■ Weight of em» 

dence } Question as to — Where both the lower Courts 
had agreed as to the facts, the Pi ivy Council refused 
to examine the evidence, the controversy being mere- 
ly as to the weight to be attributed to it. Lalji 
Sahu v . Colbectob op Tiehoop 

[6 B. L. R., 648: 15 W. R., P. C., 23 

101 . - — « Omission of 

reasons for affirmance of judgment on facts — Where 
the High Court affirmed the judgment of the Court 
below on the facts, without giving reasons for such 
affirmance, the Judicial Committee reviewed the 
facts and reversed the decree, Gttthbie v. Abed 
Mazappab 

[7 B. Ii. R., 630 : 15 W. R„ P. C., 50 
14 Moore’s I. A., 53 

192. Question of 

boundary — Where there are concurrent decisions on 
a question of fact, the Judicial Committee will not 
(especially on a question of fact as to boundaries) re- 
verse the decision, unless theie was no evidence, or 
there has been m the conduct of the trial, or m the 
mode in which evidence was adduced, or in the course 
of deciding the case, a clear departure from the ordi- 
nary pimciples which regulate judicial proceedings. 
Ganeswab Siyg v. Deega Dutt 

[7 B.L. R., 651 

S. C. Genesheb Sihgh v. Dooega Dutt 

[15 W. R., P. C., 37 

103. — "Balance of ies~ 

iimony — Where the decision of the first Court upon 
a question of fact has been affirmed on appeal, their 
Lordships will not reverse such finding on a mere 
balance of testimony there must be so strong a pre- 
ponderance of testimony that they can confidently 
pronounce it to he wrong. Sabat Sendabi Debi 
v. Pabesnaeaiw Roy 

[8 B. L. R., 113 : 16 W. R., P. C., 9 

104. Question as to compromise. 

— Failure to show fraud or collusion — The Judicial 
Committee, reversing the finding of the Courts below, 
refused to set aside a compromise (confirmed by a 
decree of Court) by the formei guardian of the plain- 
tiff of a claim against his estate for debt after sixteen 
years, the plaintiff having failed to prove that the 
suit was fictitious, and the compromise fraudulent 
and collusive. Lekbaj Roy v Mahtabchend 

[10 B. L. R., 35 : 17 W. R., 117 : 

14 Moore’s I, A., 393 

105 . Question as to amount of 

dower.— Befusalto ascertain amount, — The Courts 
below, without ascertaining the amount of th e widow’s 
dower, decreed possession of the estates to the heirs. 
Such decree was reversed on appeal, and the amount 
of dower was ascertained. Baohtth v . Hamid HoS- 
sew . . 10 B. L. R., 45 : 17 W. R., 113 : 

[14 Moore’s I, A., 377 
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tinued. 

15. CONCURRENT JUDGMENTS ON FACTS 
— continued 

106. Question of dissolution 

of marriage. — A decree of a High. Court, confirming 
the decree of a District Judge for dissolution of mar- 
riage, reversed so far as it affected the co-respondent 
and condemned him m costs. The circumstances of 
the case took it out of the general rule not to leverse 
the concurrent findings of two Courts on a question 
of fact. Hay v Gordon* 

[10 B. L. R., 301 : 18 W. R., 480 : 
L. R., I. A., Sup. Vol., 106 

107. Mixed question of law and 

fact. — The rule of the Judicial Committee of the 
Privy Council not to peimit the concurrent 3 udgments 
of two Courts on a question of fact to he disputed may 
be relaxed m a case wheie the question of fact is 
closely mixed up with questions of law. Valoo 
ChEITY V SOORAYAH CHETTY 

[I. L. R., 1 Mad., 252 : L. R., 4 I. A., 109 

108 Question as to property 

belonging to endowment.— Admissibility of evi- 
dence — Sthanam lands. — A raja having made a per- 
petual lease of sthanam lands appertaining to the raj, 
one of his successors sought to set it aside on the 
ground that the property was devaswam, or the 
endowment of temples. That it was devaswam was 
denied; and after questions of the admissibility of 
evidence, the construction of documents, and the effect 
to be given to judgments had ansen, the fact was 
found in the affirmative by two Conits concuriently 
Upon an examination of the evidence by the Judicial 
Committee it was, however, found that the plaintiff 
had not pioved his case. Venkateswara Iyan v 
Shekhaei Varma 

[I. L. R., 3 Mad., 384 : L R., 8 I. A., 143 

109. Question as to disputed 

acioption. — Reversal of concurrent Courts on fact 
— In a suit which involved a disputed question of 
fact as to an alleged adoption and the due execution 
of a will, the Courts m India, disregarding other evi- 
dence, relied solely upon the evidence of a witness 
examined at the instance of the fiist Court itself. 
The effect of the evidence of this witness w r as to 
show that, at the time of the adoption and execution 
of the will, the alleged testator was m a dying state, 
and although at times roused to consciousness was, 
from his enfeebled mind, incapable of understanding 
the acts he was represented to have perfoimed, the 
Courts below, however, on the evidence of this witness 
as to his testamentary capacity, coirohorated, as they 
thought, by a letter of the widow of the alleged tes- 
tator recognising the adoption, and by her acqui- 
escing m the performance of certain funeral rights of 
her deceased husband by the supposed adopted son, 
pronounced both the adoption and the will to be 
valid Upon appeal, held that, although as a general 
rule m a question of fact the Judical Committee 
were unwilling to disturb the judgment of the Court 
below, yet that, as it was the duty of the Appellate 
Court to weigh the evidence and probabilities, and 
form an independent judgment, and taking into 
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15. CONCURRENT JUDGMENTS ON FACTS 
— continued . 

Questions as to disputed adoption— con- 

tinued . 

consideiation the evidence regarding the state and 
capacity of the alleged adopter and testator, they weie 
of opinion that the evidence relied upon was so un- 
satisfactory that neithei of the decides, of the Couits 
below could he suppoited, and re\ersedthe same, with 
costs. TAYAMHAUL V. SASHACHALLA NaIEER 

[10 Moore’s I. A., 429 

HO. Question as to author- 

ity of agent. — document signed by agent — Ob- 
jection not raised below — Wheie the sole question 
raised in both Couits m India was wdiether or 
not certain documents puipoiting to be an allow- 
ance of plaintiff's accounts by the defendant's agent 
weie signed by the agent, as to which fact both 
Courts below were concurrent, the Pi ivy Council de- 
clined to relax their rule as to concurient judg- 
ments on facts, and to allow the defendant to raise 
before them the question as to the authority of the 
agent to bmd his principal. Baboo Lall v Ltjttoo 
Ram . . . . 18 W. R., P. C., 233 

11L Concurrent judgments as 

to failure to prove title.— Wheie m a suit for 
confirmation of possession the Indian Couits agree 
in holding that the plaintiff has not made out his 
title, the Judicial Committee will not, even though 
the High Court may not have attended to the depo- 
sition of material witnesses, disturb the decision "of 
the Court below. Torab Ally v Mahomed Tuekee 
[19 W. R, P. C.,1 

112. Question as to evidence of 

custom. — Question of fact. — It having been alleged 
that an estate, by custom, descended to a smgle heir 
in the male line, the High Court, concurung with the 
Court of first instance, found that this custom had 
not been proved to prevail in the family. On an 
appeal contesting this finding, it was argued, among 
other objections, that the High Court had nut ei\en 
sufficient effect to an entry m the wajib-ul-urz of a 
zemmdan village, the principal one coinpused m the 
family estate now m dispute , the last owner of that 
estate, who held all the shares m the village, having 
caused an entry to he made to the effect that his 
eldest son should he his sole heir, the others of the 
family being maintained. The .appeal w T as not taken 
out of the rule as to the concunent findings of two 
Couits, pumaiy and appellate, on a question of fact. 
Muhammad Ismail Khan v Fidayat-ttn-jussa 

[I. L. R., 8 All, 516 

16. RE-HEARING. 

113 , Grounds for re-hearmg.— 

An order passed by the Judicial Committee of the 
Pnvy Council after hearing an appeal is final ; and 
an application for a re-hearmg will not be granted 
except upon the ground that the applicant has by 
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16 RE-HEARING — continued. 

Grounds for re-hearing— continued 

some accident., without "blame or default on his own 
part, not been heard, and the order has mad\ ertently 
been made as if he had been heard. Petition oe 
Trilokinath in the matter or the apeear or 
Pertab Narain Singh v Shbhao Kooer 

[X X,. R., 4 Calc., 184 ; L, R., 5 I. A., 171 

* H4. Irregularity in 

trial — An irregularity m a trial is no giound of 
complaint to the party at whose instance it ^as 
caused. The suspicion that a party who has failed 
to prove his case may prove more successful on a 
second and fuller investigation is no sufficient ground 
for directing a new trial. Nitrasur Singh v Nund 
Ladl Singh 

[1 W. R. s P. C., 51 : 8 Moore’s I. A., 199 

115. — — - Laches of yeti- 

tioner,~- There were four respondents m an appeal 
to the Privy Conned. At the hearing, the appeal 
was allowed ex parte against all the respondents. 
One respondent afterwards petitioned for a rehear- 
ing, on the ground that neither he nor his agents 
had notice that the appeal had been entered or 
fixed for hearing until after it had been decided. 
On inquiry, it appeared that the petitioner had 
inaccurately descubed the suit to his agents as 
an appeal against himself only, without mention- 
ing the names of the other respondents; and the 
agents, on bemg told at the Pnvy Council office 
that no appeal so entitled was pending, had taken no 
further steps. Held that there had been omission 
and neglect on the petitioner’s part and on the part 
of his agents such as to prevent the JudiciaBCom- 
mittee from recommending a re-hearing of the case. 
Swarnamayi v. Shashi Mttxhi Barmani 

[2 B. I*. R., P. C., 10 : 11 W. R., P. C., 5 
12 Moore’s I. A., 244 

% 

110, Party accident- 

ally prevented from being heard — In a petition for 
re-hearing of two appeals which had been fully heard 
upon their merits, and in winch judgment had 
been given and repoited to Her Majesty, and con- 
firmed by regular oiders m Council, — Reid that, 
assuming a relevant case of new matter had been 
made out, the decision was final, and the petition 
must be refused. There may he exceptional circum- 
stances which will warrant this Boaid, even after 
an order of Her Majesty m Council has been made, 
in allowing a re-heaimg at the instance of one of the 
parties ; hut this is an indulgence with a view main- 
ly to doing justice when by some accident, without 
blame, the party has not been heaid, and an order 
has been made inadvertently as if |the party had been 
heard Bajunder JSfaram Baev. JBijai GovindSmg , 
2 Moore? s I A, 181, referred to Venkata 
Naeasimha Appa Row v Court op Wards. Yen- 
kata Ramabakshmi Garb v Gopada Appa Row 
E x PARTE GoPALA APPA ROW 

[I*. R., 13 I. A., 155 : I. I*. R„ 10 Mad., 73 
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17. LEAVE TO BRING FRESH SUIT. 

317. Suit brought under misap- 

prehension of law. — The paities having acted 
under a misapprehension of the law, leave was given 
to bring a new suit within three years. Gooroo 
Swamy Persia Woodia Tayer v. Anga Mootoo 
Natchair 

[6¥. R.j P. C., 50 ; 3 Moore’s I. A , 278 

18. ENFORCING EXECUTION OF ORDER. 

118 . Application to enforce ex- 

ecution of order. — Order for possession — Issue 
of peremptory order of enforcement — Where the 
Court m India having decided a suit for land m 
favour of A ., put him into possession of the estate 
without taking security as required by Madras Regu- 
lation VIII of 1818, section 4, and on appeal by B. the 
decision was reversed and A. ordered to be put m pos- 
session, and m the meantime the Madias Boaid of 
Revenue had got into possession as purchasers of a 
portion of the estate at a sale foi arrears of its 
revenue; and the Court in India refused to cairy 
into execution the order of the Pnvy Council, the 
Judicial Committee, on the application of B , issued a 
peremptory order to the Madras Couit to cany it 
into execution and put B into possession. In re 
Vassareddy Ltttchmeputty Naidoo 

[5 Moore’s I. A., 300 

19. COSTS. 

119. Discretion as to costs. — 

Appeal. — Bom Beg. II of 1800, s. 7 — When a discre- 
tion is vested in a Court as to costs, the Pnvy Coun- 
cil will not allow any appeal against the exercise 
of that discretion, because no appeal lies against a 
mere decree as to costs. But when a Court has no 
discretion to exercise m the matter (as when a suit 
was instituted by parties who had no right to insti- 
tute it, as the person m whose name and on whose 
behalf they instituted it was dead at the time), costs 
must follow the decree according to section 7, Regu- 
lation II of 1800 of the Bombay Code Keemee 
Baee v Lhohmun Das Narain Das 

[5 W. R., P. C. s 59 ; 1 Moore’s I. A., 470 

120. Improper admission of evi- 

dence. — Penalty on parties to appeal — The Pnvy 
Council, whilst lamenting the gieat latitude with 
which documentary evidence was leceived m India, 
held that it would he contrary to justice m any 
particular case to visit upon an individual penal con- 
sequences by way of costs, because the administra- 
tion of justice was not moie stnctly conducted with 
reference to the admission of evidence. Bunwarree 
Ladd v Hetnarain Singh 

[4¥.B, P. C., 128 . 7 Moore’s I. A., 148 

12X Respondent’s right to up- 

hold judgment. — B ever sal of decision . — Appeal 
by defendant against whom, the suit was decreed m 
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PRIVY" COtIHCXL, PRACTICE OP— eon- 

tinned . 

19. COSTS — continued 

Respondent’s right to uphold judgment 

— contained 

tfie Court of fiisfc instance, winch decree was con- | 
filmed on appeal by the Suddei Adawlut The , 
Pi ivy Couucil field that tfie plaintiff liad not made j 
out fiis case below, and reversed tfie judgment, but 
awarded to tfie defendant costs m tfie fiist Couit 
only, and not m eitfier of tfie Appellate Courts, on 
tfie giound tfiat tfie plaintiff, as lespondent, was 
defending tfie judgment Madho Bow Chinto 
Punt Golay v Bhookttn Das Boolaki Das 

[5 W. R., P. C., 33: 1 Moore’s I. A., 351 

122 Respondents in same 

interest — Wheie lespondents were m tfie same 
mteiest but seieied in tfieir defences, only one set 
of costs was allowed, and tfiat to tfie respondent who 
first enteied appearance. Woohataba Debia v 
Unnopooena Debia . 11 B. Xi R., P. C , 158 

[18 W. R„ 163 

123. Delay in suing.— Disallow. 

ance of costs — Case in which tfie Pi ivy Council 
affiimed tfie decision of tfie Suddei Court; but as 
there had been delay m suing, and as tfie case was 
attended with a considerable degiee of suspieion, 
refused to the lespondent before it all costs, and 
decieed fuither tfiat tfie cost of tfie appeal to tfie 
Sudder Court should be disallowed. Ulbek Singh 
Beny Peesad . . .5 W. R., P. C., 77 

124 Delay in appealing by 

which costs were incurred.— Set-off of costs — 
"Where, m a suit to have accounts leopened, tfie 
Court at Calcutta found tfiat tfie accounts ought to 
fie opened, and ref ei red tfie suit to tfie Master, and 
tfie defendant did not appeal at once fiom this 
mteiloeutoiy oidei, but pioceeded m tfie Masters 
office in lespect of tfie matteis included m tfie 
accounts, hut fiefoie tfie geneial leport was made 
by tfie Master fie appealed to England fiom such 
interlocutory decree, — tfie Judicial Committee, m 
reveismg the decree, ordered finn to pay tfie costs 
of tfie proceedings mtfie Masters office, and remitted 
tfie cause to tfie Conit below, with directions tfiat 
tfie costs payable to tfie defendant on tfie dismissal 
of tfie bill, and tfie costs payable by him consequent 
on fiis proceedings in tfie Master’s office, should fie 
set off one against tfie other, and tfie balance paid 
to tfie party entitled to tfie same McKeilae v 
Wallace , . .5 Moore’s I. A , 372 

125. Slight modification of 

decree. — Alteration m rate of interest — Where, 
m lieu of interest at five per cent on a loan made to 
aguaidianof a minor m a transaction which was 
set aside, tfie Privy Council made an order for six 
per cent mteiest,— Held not to fie such a modifica- 
tion of tfie decree of tfie Couit below as was sufficient 
to depuve tfie lespondent of tfie costs of appeal 
Lalla Btjnseedhub v Binleseeee Dutt Singh 
[10 Moore’s I. A., 454 


PRIVY COURT OIL, PRACTICE OP— con- 
tinued 

19. COSTS — continued 

126. Appeal dismissed on 

grounds different from the reasons given by 
lower Court — Dismissal mthovt costs — When? 
an appeal was dismissed on wholly differeut grounds 
than those wdncfi tfie lower Couit liad gi\en foi its 
decision, it was dismissed without costs Fischee v. 

K AM ALA RaICKEB 

[3 w. R., P. C., 33 ; 8 Moore’s I. A., 170 

127. Misstatement in petition. 

— Wfieie special leave to appeal to tfie Privy 
Council is granted upon a petition m wdncfi material 
misstatements aie made, objection should fie taken 
by tfie lespondent by a prelimmaiy motion toiescmd 
the lea\e to appeal, or at any late before tfie heanng 
of tfie appeal, when called on, has been entered on. 
Wfieie it was not clear that tfie material misstate- 
ments in tfie petition bad been made with an inten- 
tion to deceive, and tfie objection to the appeal w r as 
only taken at a late stage of the bearing, tfie Judicial 
Committee declined to dismiss tfie appeal, but re- 
fused tfie appellant tfie costs of tfie appeal Bah 
Sabuk Bose v. Kaminee Koomabee Dossee 

tl4B.Ii R., 394 

S C Bah Sabuk Bose v Monmohini Dossee 

[Xi. R., 2 I. A., 71 : 23 W. R., 113 

X28 — Petition for spe- 

cial leave to appeal —An order m Council granting 
leave to appeal is liable at any time to fie rescinded 
■with, costs, on its appeal mg tfiat tfie petition upon 
which tfie older has been granted contains any mis- 
statement, oi any concealment of facts wdncfi ought 
to have been disclosed Even if there has been no 
intention to mislead, a material misstatement having 
been made, tfie oidei is still liable to be rescinded ; 
and, to maintain it, to clear tfie case of bad faith 
is not sufficient Mohan Ball SuLul v Bebee Dass , 
S Moore’s I A , 19$, referred to and followed Of 
tlnee giounds on wdncfi special leave to appeal bad 
been obtained, two bad been conectly stated, but 
with tfie tfind was connected an eiror mtfie petition, 
to which objection was taken at tfie bearing On 
its appearing that there bad been no intention to 
mislead, tfie appeal was heard and allowed; but, m 
legard to tfie above, without costs Pam Sabuh 
Bose v Monmohini Dossee , L JS, ,2 I A , 71, refei- 
red to. Mussooeie Bank v Raynob 

[I. Ii. R., 4 All., 500 : I*. R., 9 I. A., 70 

129. Appeal brought contrary 

to agreement not to appeal.— A fixed sum no- 
mine expensarvm was given to each respondent m 
lieu of costs, wheie an appeal was pi ef erred contrary 
to an agreement not to appeal, and tfie proceedings 
bad been stayed. Amib Ali v, Inltjejit Koeb 

J [9 B.L.B, 460 

14 Moore’s I. A., 203 

130 . Suit for damages valued 

unnecessarily high, — Decree for smaller amount . 
— There being no grounds foi a claim foi damages 
amounting to tfie appealable sum of BIO, 000, and 
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19. COSTS — continued. 

Suit for damages valued unnecessarily 
high . — continued 


the amount actually recovered falling far short of 
that sum, the Court directed the costs below to be 
apportioned according to the ordinary course in those 
Courts, and gave neither party costs of the appeal. 
Medhen Mohen Doss v. Gokel Doss 

[10 Moore’s I. A., 563 : 5 W. R* P. C* 91 

13L ~ Charges by respondent of 

fraud, forgery, and penury.— Reversal of de- 
cree —Charges of fraud, forgery, and perjury having 
been made by the respondents against the appellant, 
the party who propounded the will, costs of the Courts 
m India and upon appeal to England were, upon the 
reversal of the decree of the Sudder Court, ordered 
to be paid by the respondents. Nana Nabain Rag 
V . Hebee PentH Bhao . 9 Moore’s I. A., 96 


132. Taxation of costs.— Costs 

of appeal from India — Unnecessary expenses — In 
taxing the costs of an appeal from India, the Privy 
Council will disallow all such costs and expenses as 
may have been unnecessarily occasioned by the in- 
clusion, in the transcript sent from India, of matters 
which have been improperly introduced therein. 
TABAKANT BaNNEEJEE V, PEDDMONEY DOSSEE 

[5 W. R* P. C* 63 : 10 Moore’s I. A., 476 

133 . — — Irrelevant 

matter, — Directions as to taxation of costs . Where 

irrelevant matter had been introduced into the re- 
cord, the Registrar was directed to tax the costs as 
if the record had not contained what he might consi- 
der to have been inserted unnecessarily. Pittapeb 
Raja v, Bechi Sitayya 

[I. L. R., 8 Mad., 219 

S. C. Raja or Pittapeb v Row Bechi Sit- 
tayaGabxf . . . Xi. R., 12 I. A., 16 

Bishbnmen Singh v. Land Mobtgage Bank op 
India 

* P* k* n Calc., 244 : L. R., 12 I. A., 7 
PROBATE. 


Col. 

1. Poweb op High Coebt to gbant, 

and Fobm op— . 4gg2 

2. Jurisdiction op Distbict Coebts . 4663 

3. Op what Documents geanted . 4664 

4. To WHOSE GEANTED . . 46 f ?4 

6 Peoop op Will . 4665 

6 Administbation Bonds . , ,* 4666 

7 Amendment of Eeeoe in Fbobate * 4666 

8. Opposition to, and Revocation op, 

Gbant 4666 

9. Effect op Peobate , . # 

See Cebtipicate op Administbation — 
Right to See ob Execute Decbee 
withoet Cebtipicate 

[I. Ij. R.,f4 Gale,, 645 
See Civil Peocedebe Code, 1877, s. 50. 

[I. Ii. R* 6 Bom* 73 


PR OBATB — continued. 

See Cases endeb Coebt Fees Act, sch. 

I, CD. 11. 

See Lettees op Administbation. 

[11 W. R., 413 

cr ttt 1 Hyde, 67 

See Wild— Fobm op Wild. 

[2 B. L. R., A. O., 79 : 10 W, R., 417 
2 Ind. Jur., IS". S., 6 
See Widd— Attestation 3 M. W., 32 

I. L. R., 1 Calc., 150 
13 B. I R., 392 


Application for — 

See Domicile . I. L. R., 4 Calc* 106 
See Will — Fobm op Will 

[I. Ii. R* 4 Calc* 721 

Grant of, subsequently to decree 

against estate. 

See Repeesentative op Deceased Peb- 
son . . I. L. R* 4 Calc* 342 

— Second grant of— 

See Coebt Fees Act, sch I, cl. 11. 

[I. B. R* 3 Calc* 733 

1. POWER OF HIGH COURT TO GRANT, 
AND FORM OF— 

— Power of High Court.— Tes- 
tator having no assets within jurisdiction — British 
JEuropean-born subject — The High Court granted 
probate of a will of a British European-horn subject 
who had no assets within the local limit of the 
ordinary civil jurisdiction of ‘the Court. In the 
goods op Reed . . 1 Ind. Jur* M. S* 20 

2* Testator dying out 

of jurisdiction with effects within it. — Act XXVII 
of 1860 — Where a Hindu testator died out of the 
jurisdiction of the Court, hut left effects within it, 
it was competent to the Court to grant probate, 
there having been no certificate applied for m the 
I Zillah Court under Act XXVII of 1860. In the 
goods op Tabachand Coondoo Chowdhby 

[I Ind. Jur* S* 10 : Bourke, Test* 3 

8. — Act XIII of 1875 — 

Rule 4 of Buies of High Court , 22nd June 1875. 

Act XIII of 1875 does not empower the High Court 
to grant probate limited to property in any province 
or presidency, m cases where an unlimited grant 
had been made extending only to property m another 
province or presidency hefpie the passing of the Act. 
Per Macphebson, J —Rule 4 of the Rules of 22nd 
June 1875, as to grants of probate, only applies to 
grants of the class mentioned m Rule I , — t e only 
to cases m which the application for probate is made 
after 1st April 1875, and not to cases in which the 
application was made before that date In the 
goods op Shamaoheen Melliok. In the mattee 
op the petition op Rajbanee Dossee 

[I. If. R,, 1 Calc* 52 : 24 W. R* 206 
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PROBATE — continued . 

1, POWER OF HIGH COURT TO GRANT, 

AND FORM OF — continued . 

Power of High Court — continued* 

4. Form of probate. 

— Limited probate — Succession Act , X o/ 1565, ss. 
179, 226 — Probate limited to part of the estate can- 
not be granted m cases where, under section 179 of 
the Succession Act (X of 1865), the whole estate is 
vested in the executor. Ik be Thaeeb Madhavji 

[I. Ii. R., 6 Bom., 460 

5. Form of probate » 

—Probate in cases not goterned by the Succession 
Act — Probate to take effect throughout India — Li- 
mited probate — Probate duty — Cutchi Memon Ma - 
homedan — Succession Act , X of I 860 , s . 331. — 
Hindu Wills Act , s 2 — Act XXVII of 1860 , s. 18 

In cases not governed by the Indian Succession 

Act (X of 1865), probates and letters of administra- 
tion granted by the High Court of Bombay m in- 
spect of Hindus, Mahomedans, and other persons not 
usually designated as Biitish subjects, take effect 
only and can only be granted for the purpose of re- 
coveimg debts and securing debtors paying the same, 
except so far as is otherwise provided m Act XXVII 
of 1860 ; and probate duty is only payable on the 
amount of such debts. Cutchi Memons are not 
Hindus within the meaning of section 2 of the Hindu 
Wills Act (XXI of 1870), and, therefore, probate to 
take effect throughout India cannot he granted m 
the case of a will of a Cutchi Memon testator. Cut- 
chi Memons are Mahomedans to whom Mahomedan 
law is to be applied, except when an ancient and in- 
vanable special custom to the contrary is established 
Ik be Ismail . * I L, E , 6 Bom., 452 

See Ahmedbhoy Htteibhoy v. Vttlleebhoy 
Cassumbhoy . . I. Xi. R,, 6 Bom., 703 

2. JURISDICTION OF DISTRICT COURTS. 

6 . Pacts giving jurisdiction.— 

Succession Act, s 244— Property m possession of 
testator at his death — District Judge , Powei of — In 
an application for probate of a will, it is sufficient for 
the purpose of giving jurisdiction under section 244 
of Act X of 1865, that the property alleged by the 
petition to have been situate within the jurisdiction of 
the Judge should have been m the possession of the 
testator at the time of his death. Rttk Bahadur 
Siijgh v . Raj Rup Kooeb . 4C, L. R., 498 

7 . ■Will made before Hindu 

Wills Act.— Hindu Wills Act {XXI of 1870), s. 2 
— District Judge , Power 0 /— The only poweis con- 
ferred on mofussil Courts being m respect of wills made 
on or after the 1st day of September 1870, piobate of 
a will made by a Hindu prior to that date cannot be 
granted by a mofussil District Court Luchmak 
Bhaeti v. Dttkhabak Bhabti . 6 C. 1*. R., 138 

8. Will of Mahomedan. — District 

Judge , Power of — A District Court has no jurisdic- 
tion to admit the will of a Mahomedan to probate, 
Fatimuhissa Beg-ttm v. Hamza Ax-i 

[6 C. I*. R., 391 


PROBATE! — continued . 

2. JURISDICTION OF DISTRICT COURTS 
— continued . 

9 . Will of Hindu woman of 

immoveable property m mofussil— District 
Judge, Power of — Execution m fombay — Property 
m mofussil — Hindu Wills Act, XXL of 1870, s 2 . — 
Probate Act, V of 1881 , ss 2 and 83 —Code of 
Civil Procedure {Ad XIV of 1882), s 177 . — Held 
that the District Judge of Thana had jurisdiction to 
grant probate of a will executed on 28th October 
1881 by a Hindu woman in the town of Bombay 
devising immoveable property situated m Thana. 
Where the ca\ eator refuses to answer a question, 
section 177 of the Code of Civil Procedure (XIV of 
1882), the piovisions of which are extended to pro- 
ceedings before the District Judge by section 83 of 
Act V of 1881, will not justify the Judge m dispensing 
with the proof of the will set up, and passing a decree 
in favour of the petitioner. The Court of Appeal will 
reverse such a decree if passed. Ravji Ranohob 
Naik v. Vishkb Rakchob Naik 

[I, I*. R., 9 Bom., 241 

3. OF WHAT DOCUMENTS GRANTED. 

10. Document partly testamen- 

tary. — Gift, Deed of. — If one part of a document 
is testamentary in its character, it may be presumed 
that the remainder, if the language is capable of that 
construction, is also intended to be testamentary. 
Under such cii cumstances, where there is nothing in- 
consistent with the supposition that the arrangements 
made theiein are to take effect from the death of the 
person executing it, the document ought to he admit- 
ted to probate as a will. Ik the mattes or Komola 
Kakt Biswas . . . .4C.L.E., 401 

4. TO WHOM GRANTED. 

11. Nephew. — Brother — Hindu 

will — In this case the High Court dneeted probate 
of a will executed by a Hindu m favour of a nephew 
(the son of an elder bi other) to be granted to the 
nephew, instead of to a brothei ; the property being 
of small value, and consisting of several small hold- 
ings, and the widow of the deceased being a girl of 
very immature age, whereas the nephew had been 
brought up by him and was the object of his special 
affection Chukdeb Shikub Mullick v. Sham 
Chakb Mullick . . . 18 W. R., 395 

12 . Executor by implication,— 

Direction m will to get in and distribute estate — 
Whete A., under the terms of a will, although not 
expressly appointed an executor, was directed to 
receive and pay the testator's debts and to get in and 
distubute his personal estate, — Reid that A must be 
taken to have been appointed under tne Will an exe- 
cutor by implication and thereto 1 e was entitled to pro- 
bate. Ik the matter os Mo^ncE Mookeejee 

[I. L. R., 5 Calc., 756 :6 C.L. R., 228 

13. — — — Succession Act, 

s. 182 — Hindu Wills Act {XXI of 1870) — Probate 
granted of the will of a Hindu to his widow and 
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PROBATE — continued . 

4. TO WHOM GRANTED — continued* 
Executor by implication— continued 
heiress, who was universal legatee under the will, as 
executor by necessary implication, there bemo- no 
executor mentioned m the will In the goods op 
Radhixa Mohan Sett . 7 B. jL. 563 

X4, — Appointment of 

manager of all property and guardian of 
children The testator by his will appointed E > 
ins wire, guardian of his infant children, “m order 
that of all his property she should carry on the 
management (until his youngest son should attain 
twenty-two years of age), and m the testator’s name 
the management of his firm « He appointed his bio- 
thei s, R and M , his vakils to settle any quarrel that 
might arise, and directed them not to give unjust ad- 
vice ■ but should the takils give unjust advice, 3 was 
not to act upon it. Upon certain contingencies 3 
and the vakils were to separate and make over to the 
sons their shares Seld that 3 was by implication 
appointed sole executrix, and that she alone, to the 
exclusion of the testator’s brothers, was entitled to 
probate. Haxabai v. Bamanji Kasaevanji 

[7 Bom., A. C„ 64 


5. PBOOP OP WILL. 


15. 

Will.- 


— — — — ■ Evidence of execution of 

Hindu Wills Act, 1870— Procedure —It is 


- rr j.o/ u — procedure — It is 

incumbent on persons piopoundmg a will for the pur- 
pose of obtaining probate 01 letters of administration 
under the Hindu Wills Act, to produce all the evi- 
dence which the circumstances of the case indicate as 
proper and necessary to prove the execution of the 
£ilh Tara Chand Chucxerbutty v Deb Nath 
Roy * ■ - . 10 C. Ii. R., 550 


16. 


- Sufficiency of proof of wilL- 

071 (if 9M.ll TToTrtvwv. J ^ 


■n ' . , (JL prooi OI W1IL — 

ea;ecui%0n °f wM — Having regard to the 
fact that a grant of probate is not irrevocable, and to 
the importance of a deceased testator’s estate bemo- 
represented as speedily as possible, pnmd facie proof 
of the execution of his will is sufficient to warrant the 
grant of a probate when the application for such pro- 
bate is unopposed In the matter of the petition 
opNobodoorg* . . . 7C.L.R.,387 

17. — Proof of inofficious will.— 

Knowledge of testator as to natuie of his acts m 

Vtiakrnft itn.1,7 J * 


7? ™ rfuuuf v vj ms aczs m 

- J will — Wheie a will is inofficious m character 
it is incumbent on the parties propounding it to prove 
it not only affirmatively but completely, and bv cir- 

rtf-f If C w^T? g , not 0Dl y tbit tbe stator signed 
the will, but that he knew what he was doing, that he 

was mating a will, and that he did all that he did 
with his eyes open Saeoba Soonduree Dossia v 
Muddun Mohun Shaha „ . 24 W. R 4 , 162 * 


P ROB continued* 

5. PROOF OF WILL — co nhnued. 
Internal evidence in will— continued. 
the application merely upon internal evidence con- 
tamed m the wiU Shustee Chuen Patuck v 
Auxhil Chunder Sen c . 23 W t R. s 103 

19. 


, , , Evidence of acknowledge 

J '? 8 *' 8 '*' 037, — Ground for granting probate. 

-J-he tact that a contested will bears an endoisement 
stating that it was acknowledged by tbe testator be- 
toie the Registrar, does not warrant a Judge m grant- 
ing probate without any other evidence m suppoi t of 
the will even, though the caveator does not pi educe 
any evidence to impeach the will. Obhoy Churun 
Mustatt v . Uma Chubtjn Must ait 

[1C. I*. R., 362 

And see cases under Probate-Opposition to, 
and Revocation op. Grant. 

6 ADMINISTRATION BONDS. 

20 Practice as to taking bond. 

S 256 - £ond ***# P^bate is 
panted —A bond is not to be taken fiom a person to 

18 granted under the Succession Act. 
Anonymous . .. . 3 Mad., Ap., 30 

2L 


5 i-i 

of the Court to grant probate without taking a bond 
from executors named m the will, — Beld that it was 
unnecessary to depait fiom the practice, nofcwith- 

B the B° ld3 ° f 3ectlons 3 256 of Act X of 

I860. Bus- Bahadub Singh v Baj Bup Koeb 

[4 C. L. B., 498 

Contra , In i’he mattes of the petition op 
Jtogodishabi Debi 

[I. Ii. K., 7 Calc., 84 : 8 C. L. It., 397 

7. AMENDMENT OP EEEOB IK PBOBATE. 

— Amendment allowed.— Will. 

-Succession Act (X of I 860 ), s. 232 -Amendment 
Wanra* m P rol:)a te allowed In the goods op 
white . . . I. X,. B., 4 Cale., 582 


18. 


— - — — Internal evidence in will.— 

Grant of probate unopposed -Ground for refusal 
of probate.— Where an application foi probate was 
unopposed, although a notice m the nature of a 
citation had been issued to the testator’s widow, the 
Judge was held not to have been justified in rejecting 


8 OPPOSITIOK TO, AKD EEVOCATIOK OP 
GBAKT 

23. 


„ j , V ®PP°sition to grant. — Sue- 
cession Act, s. 261 -Civil Proved*,? Code, 1859 

%f 2 ~ F ? 00f here a will is contested 

the pioceedings should take, as nearly as may be the 
foim of a regular suit, as if biought by the pai ty pro- 
pounding the will,- and where a Judge granted a 

ence t(f Act'^XITT ^ irci seuous defeo ‘» with refer- 
l t XXI11 of 1861 » section 38, and Act VIII 

rfrnWrf rt Ctl ° n i 172, that h ® took down onl y memo- 
randa of the evidence, and not theii testimony 111 the 

Court^ S V 4 nont U « ry US ® m P roc eedmgs before the 

Mohun Shah? S °° NDtrEEE Dossii «■ Musdot 

mohun Shaha. . . . 24 W. E., 162 
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PR OB ATE! — co nti nued . 

8. OPPOSITION TO, AND REVOCATION OF, 
GRANT — continued 

Opposition to grant — continued. 

24. — Prolate Act , 

1881, s. 50 — Hindu widow. — Interest — j Revocation 
of probate — Locus standi — Wheie a wil 1 lias been 
proved summarily, proof in solemn form per testes 
will not, as a rule, be required on tbe application of a 
person who bad bad notice, or bad been awaie of tbe 
pievious pioeeedmgs befoie„the giant of probate issued, 
and bad then abstained Irom coming forward Tbe 
widow of a Hindu testator who has died leaving sons 
has sufficient interest to call upon tbe executoi to 
prove tbe will in solemn form per testes Bbinda 
Chowdhbain v. Radhica Chowdheain 

[I Ii R., 11 Calc., 492 

25. Succession Act , 

s 261. — Procedure . — Contested cases of application 
for probate of will — In cases wbeie a will is contest- 
ed, tbe Couit is bound to consider, not only whether 
tbe alleged will was executed by tbe testatoi, but 
whether tbe will is valid or invalid, and whether pi o- 
bate of tbe will ought to be granted Every consi- 
deiation which ought to induce the Court to refuse 
probate of the will must be taken mto account. 
Saroda Soonluree Possia v. Muddun Mohun Shaha, 
24 W R, 162, cited Annoda Sundabi Dabi v. 
Jugut Moni Dabi . . . 6C.L. R., 176 

26. Procedure — Ques- 

tion as to power of disposition — Succession Act , 
s 254 — Upon a bond fide application for probate of a 
will, it is not tbe piovmce of the Couit to which the 
application is made to go into questions with lefer- 
ence to the powei of the testator to make a disposi- 
tion of the property of which the will purports to dis- 
pose P sharp Lall Sandy al v. Jug go Mohun Qos - 
sam, I. L R, 4 Calc ,1 2 C L. R , 422 , followed 
Komul Lochua Putt v Lhlrutton Mundle , I L R , 
4 Calc., 360 4 C L R , 175, commented on. Nanhu 
Kobe v Somibun Thakub . 8 C. Ii. R., 287 

27. ■■ Question of title — 

Rights of persons claiming under will — Upon a bond 
fide application foi probate of a will, it is not the 
province of the Court to which tbe application is 
made to go mto questions of title with leference to 
tbe property of which tbe will purpoits to dispose 
The grant of probate does not prejudice the rights of 
any person who claims any such property Behaby 
Lall Sandyal v Juuuo Mohun Gossain 

[I. L. R., 4 Calc., 1 : 2 C. L. R., 422 

See Teen Coweee Dossee v . Hubeehub Moo- 
kebjee . . . . 8 W. R., 308 

2Q . Application to 

revoke probate.-*- Jurisdiction of Civil Court — Right 
of suit to revoke probate — A grant of probate of a 
will is not xn the nature of a summary proceeding to 
be contested by a regular suit in the Civil Court 
Tbe grant must he contested by a suit m the Court 
out of which such grant issued, and it must be con- 
tested befoie the Couit sitting as a Court of Probate, 
and not m the exercise of its ordinary civil jurisdiction. 


PROBATE — continued . 

8. OPPOSITION TO, AND REVOCATION OF, 
GRANT — continued. 

Opposition to grant —continued. 

Persons who seek to contest a will must prove an 
mteiest to entitle them to a locus standi m Court, 
but the want of interest is an objection which should 
be taken at the earliest stage of the pioeeedmgs. 
There is nothing m tbe Indian Succession Act to 
deprive a District Court, as a Court of Probate, of 
jurisdiction to hear and determine an application to 
revoke grant of probate of a will on the ground of the 
execution of such will having been obtained by force 
and coercion Semble , — That a legatee under a will 
has <f an interest” sufficient to maintain a suit for tbe 
i evocation of probate. Mayho v. Will iam s 

[2 IN. W 268 

29. — Succession Act, 

s 261 — Procedure — As to procedure in ^opposing 
grants of probate, see section 261 of the Succession 
Act, and Kalee Taba Dossia v Nobin Chukdee 
Nub 21 W. R., 84 

30 Right to oppose 

grant of probate — A person who is not the next of 
km, and who has no interest m the estate of a testa- 
tor, has no right to oppose tbe grant of tbe probate 
or dispute the validity of the will, in the mattes 
of Mee Tsee . * . . 15 W, R., 351 

31. Application for 

revocation of probate . — Jurisdiction — Interest of 
applicant m the estate — Reversioner . — Special cita- 
tion — Succession Act (X of 1865), ss 235, 244, 250 . 
— The test of jurisdiction made use of in applications 
for grant of probate may be also applied to cases m 
which a revocation of probate is demanded, — viz 
whethei or no the deceased, at the time of his death, 
had his fixed place of abode, or had some property, 
moveable or immoveable, situate within the jurisdic- 
tion of tbe paiticular District Judge to whom the ap- 
plication is made. A presumptive reversioner to pro- 
perty with which a will deals has a sufficient interest in 
the propei ty to entitle him to maintain a suit m in- 
spect of such property , and on the authority of Nobeen 
Clmndra Sil v Bhobo Soondun Dabee, I. L. R , 6 
Calc., 460, he is entitled to maintain a case for the re- 
vocation of piobate. In every case m which piobate 
of a Hindu's will is applied for, a special citation 
should he seived upon those persons whose intei ests 
are dneetly affected by the will In the matteb of 

THE PETITION OF HUEEO BALL SHAHA. RAMONA 
SOONDUBY DaSSEE V. HUBBO LALL SHAHA 

[LL.E,8 Calc., 570 : 10 C. L. R., 409 

32. Creditors of al- 

leged heir. — Hindu testator. — Succession Act, s. 250 
— Caveat — A Hindu testator died, leaving B., alleged 
to he his adopted son, and C, who would he his heir 
in default of adoption. On application made by B. 
for probate of the will after the usual notices, the 
creditors of C came m and opposed tbe grant of pro- 
bate Held, under the Succession Act, as made 
applicable by the Hindu Wills Act, that the creditors 
were not parties having any interest m the estate of 
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PROBATE — continued . 

8. OPPOSITION TO, AND REVOCATION OF* 
GRANT — continued 

Opposition to grant— continued, 
the deceased, and therefore weie not entitled to 
oppose the grant of probate. In the matter or 
THE PETITION OP DeSPTTTTY SlNGH. BAIJNATH 

Sahai v. Desputty Singh 

LI. Xu R., 2 Calc., 208 : 25 W. R., 489 

33 Proceedings to 

revoke probate —"Purchaser or assignee of next of 
Jan. — Succession Act, ss 188, 242 — The grant of 
probate is the decree of a Court winch no other Court 
can set aside, except for fraud or want of jurisdiction. 
Wheie it has been alleged that probate has been 
wiongly granted, the proper couise to be pursued is 
to apply to the Court which granted the probate to 
revoke the same Procedure upon such application 
discussed Semite , — A person interested by assign- 
ment in the estate of the deceased may, where a will 
has been set up and proved at variance to his interests, 
apply for the revocation of probate of the will so set 
up. Komollochen Dutt v. Nilrittttjn Mundle 
[L I*. R., 4 Calc., 380 : 4 C. L. R., 175 

i 

34, Caveat — Interest 

of attaching creditor —Next of km — Mortgagee .— 
Succession Act (X of 1865), s 284 , ilhts (5), s. 
242 — 20 and 21 Viet , c. 77, s. 61 — A., a judgment- 
creditor, attached certain property as belonging to £ , 
bis debtor. £ was the next of km of C , deceased 
The widow of C applied for probate of an alleged 
will of her husband On caveat entered by A , — 
Held that he had such an interest as entitled him to 
oppose the grant. X> held a mortgage from £., exe- 
cuted subsequently to CVs death, of other property, 
which the widow also alleged formed part of her 
husband’s estate. On caveat entered by £ ,—Meld , 
also, that he had such an interest as entitled him to 
oppose the grant. Per Field, J —Under section 
242 of the Succession Act, any person who can show 
that he is entitled to maintain a suit m respect of 
property over which probate would have effect, pos- 
sesses a sufficient interest to entitle him, to enter a 
caveat and oppose the grant. In the matter oe 
the petition op Bhobosoondtjei Dabee No- 
been Chunder Sid v. Bhobosoondtjei Dabee 

[I.Ii. R., 6 Calc,, 460 

35. — Application for 

order revoking probate — Succession Act {X of I860), 
s. 243. — Locus standi of attaching creditor of next 
of kin to apply for revocation . — A will, on the evi- 
dence, was held duly proved. An application for 
revocation of probate was made by a judgment-cre- 
ditor who had attached his debtor’s right, title, and 
interest m family estate, whereof a one-fourth share 
would, but for this will, which made other disposi- 
tions, have been inherited by such debtor Whether 
such an attaching creditor can oppose the grant of 
probate, or apply to have it revoked, is a matter of 
grave doubt , at least, m a case which is not founded 
on the ground that the probate has been obtained in 
fraud of creditors Baignath Sahai v Desputty 
Singh, I. L. £., 2 Calc 208, referred to ; and Komol- 


PROBATE— continued* 

8. OPPOSITION TO, AND REVOCATION OF, 
GRANT — continued . 

Opposition to grant— continued, 
lochun Dutt v Nilruttun Mundle, I L. £ ,4 Calc., 
860, distinguished. Nilmoni Singh Deo v Uma- 
nath Mooeeejee. Nilmoni Singh v Bhoyha- 
EINI DeBI 

[I. L. R., 10 Calc., 19 : 13 C. Ii. R., 314 
Iu R., 10 I. A., 80 

Affirming the decision of the High Court, which 
held that a judgment- creditor, who has attached 
property of his debtor, which purports to have been 
inherited by such debtor from his deceased father, 
may, where the wull of such deceased is set up and 
proved at variance to his interests, apply for a revoca- 
tion of the order granting probate of the will so set 
up. In the matter of the petition of Nil- 
money Sing. Umanath Mookhopadhya v. Nil- 
money Sing . . I. L. R., 6 Calc., 429 

30. Caveat — Mori- 

gagee. — Attaching creditor — Fraud. — A mortgaged 
certain property to B , who obtained a decree on his 
mortgage on the 20th of August 1881 In execution 
of this decree £ , on the 5th of September 1881, at- 
tached the mortgaged propeity and obtained an 
order for sale On the 14th of Septembei 1881 the 
wife of the mortgagor applied for piobate of the will 
of one T Z) , the mother of the mortgagor, who had 
died on the 16th of May 1881. The testatrix, by 
her will,, left all her property to the mortgagor’s 
wife. The mortgaged property was included m the 
property dealt with by the will. £ , the mortgagee, 
entered a caveat against the grant of probate, alleg- 
ing that the will was a forgery, got up by the mort- 
gagor for the purpose of saving the mortgaged pro- 
perty from being sold m execution of a deciee against 
himself. Meld that £. was entitled to enter a caveat. 
SUBBOMONGALA DASSI V. ShASHIBHOOSHTJN BlSWAS 

[I. L. R., 10 Calc., 413 

37 . Revocation of grant.— Sue- 

cession Act (X of 1865), s 234 — Practice — £evieu> 
m testamentary matters , — Section 234 of the Suc- 
cession Act (X of 1865) applies to Hindus, and an 
application to revoke probate of the will of a Hindu 
may be made undei that section. When once probate 
in solemn form has been granted, no one who has been 
cited or has taken part m the proceedings, or who 
was cognisant of them, can afterwards seek to have 
it cancelled. Queers,— Whether a review may not be 
granted The practice in India in testamentary mat- 
ters previously to Act V of 1881 was the same as that 
of the Ecclesiastical Court m England, except so far 
as that practice might he inconsistent with the Civil 
Procedure Code. In the matter of Pitamber 
Gird has . . . I. L. R., 5 Bora., 638 

38. Removal of mo- 

hunt claiming under a mil — Succession Act, s . 234, 

— By his will the mohunt of an akra, or religious 
endowment, appointed A to be the mahk of the pro- 
perties comprised m the endowment, and to receive 
the dues and pay the debts, and to do everything 
necessary connected therewith ; and provided that 
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PROBATE — continued , 

8. OPPOSITION TO, AND REVOCATION OF, 
GRAN T — continued , 

Revocation of grant— continued* 

if any act was done prejudicial to any of those pur- 
poses, or to any pioperty set apart therefor, or con- 
trary to the Hindu practice and religion or usages^ 
the pioperty should vest in such disciple of his who 
should be competent and virtuous. A obtained pro* 
bate of the will, and entered upon the properties 
mentioned therein. Held that the Court had not 
power, under section 234 of the Succession Act, to 
revoke the probate upon the ground that A had, since 
he took chaige of the office, taken to an immoral 
course of conduct, and in consequence had been ex- 
cluded from the community of mohunts. The proper 
course to take for depriving such a person of his office 
would be to bring a suit under the Religious Endow- 
ment Act, or any other suit, for a declaration that he 
had disqualified himself, and if m that suit a decree 
was obtained and duly certified to the Court which 
granted probate, that Court would, no doubt, direct 
the i evocation of the probate In the matteb of 
THE PETITION OE MOHUN Da SS. MoHUN DASS V, 

Lxjtchmun Dass 

[I. L. R., 6 Calc., IX : 6 C. L. R„ 265 

39. Procedure. — Suc- 

cession Act (X of I860), $ , 284 — Onus probandi — 
Upon a petition under section 234 of the Succession 
Act, praying that the probate of a will alleged to 
have been made by the petitioner’s husband should be 
revoked upon the grounds that no citation w r as duly 
published, that the petitioner was a minor, living 
under the care of the person to whom probate had 
been granted, and had no opportunity of undei stand- 
ing his mala fides and improper acts, and that the 
will was a forgery, — the District Judge held that the 
burden of proof m respect of the whole case was on 
the petitioner, and dismissed her petition Held that 
the District Judge ought to have given the petitioner 
an opportunity of proving that she had no know- 
ledge of the previous proceedings If satified that 
she had no such knowledge, then he should have 
ordered a new trial as to the factum of the will, when 
the pei son propoundmg it would have to prove it 
in the ordinary way. In the mattee oe the peti- 
tion oe Dintabini Debi. Dintaeini Debi V. 
Doibo Chhndeb Rot 

[I. R., 8 Calc., 880 : 11 C. L. R., 190 

9. EFFECT OF PROBATE. 

40. Executor, Position of '.—Will 

of Hindu. — Evidence of title — Grant of probate of 
the will of a Hindu confers no title upon the exe- 
cutor, but be derives bis title from tbe will itself. 
Probate is evidence of bis title only so far as a 
decree of tbe Court granting it would be, — namely, 
between the parties and those privy to tbe suit m 
which tbe decree is made. Shabo Bibi v Bai.de o 
Das 1 B. Ii, R., O. C., 24 

41. — — - Liability of 

person acting as executor of forged will, — Govern- 
ment promissory notes belonging to the estate of a 


PROBATE — continued, 

9. EFFECT OF PROBATE — continued. 

Executor, Position of— continued, 

deceased Hindu were endorsed over, without consi- 
deration, by A (who bad taken out probate of a 
forged will, and ^as acting nuder tbe same as exe- 
cutor) to B. } who received the same bond fide, but with- 
out due rnquiiy, and on obtaining a renewal of the 
same, endorsed the renewed paper back to A for the 
purpose of enabling him to raise money thereon, be- 
lieving that A. had a right to do so Held that A, 
was liable to account to the repiesentatrves of the 
deceased for the value of the said promissory notes 
as assets of the deceased come into Ins hands The 
property m the moveable estate of a Hindu does not 
pass to his executor as such. Jaykali Debi v. 
Shibnath Chattebjeb . . 2 B. L. R., O. C., 1 

42. Evidence of -will.— Will — 

Evidence.— Hindu Wills Act {XXI of 1870). — Suc- 
cession Act (X of 1865), ss 180, 242 — The effect of 
the Hindu Wills Act, which makes (among others) 
section 180 and 242 of the Succession Act appbcahle to 
Hindus, is to make the piobate of the will evidence 
of the will against all persons interested under tbe 
will. Beajanath Det Sibkab v Anandamayi 
Dasi 8 B. Xi. R., 208 

43 . Probate as giving person 

right to sue under will.— Succession Act, s. 187 . 
— Suit for land claimed under will . — Where the 
first Court decreed a suit for possession of land 
claimed under a will, the lower Appellate Court was 
held to have done right m reversing the decision on 
the ground that tbe plaintiff bad not taken out pro- 
bate under Act X of 1865, section 187 The £e pro- 
bate” intended by section 187 is a copy of the will, 
certified and sealed by a Court of competent jurisdic- 
tion, and it may be taken out by a legatee. Men 
MoHTJN GhOSSAL V. PUBESHNATH ROY 

[22 W. R., 174 

45 . Probate as giving right 

to sue under wiU— Probate Act, V of 1881, 
ss. 92, 154 — Probate when necessary m cases of 
Hindu and Mahomedan will — Executor — Act 
XXVII of 1860 — Eight of one out of three execu- 
tors to carry on a suit — Succession Act, Xof 1865, 
s. 187 — Hindu Wills Act {XXI of 1870) — Pre- 
viously to the passing of the Probate Act (V of 1881), 
executors appointed by such wills as fell within the 
Hindu Wills Act (XXI of 1870) acquued the same 
estate and interest m the property of their deceased 
testator, with the same lestrictions m representing 
the estate in a Court of Justice, as obtained under 
English law. All tbe sections of tbe Succession Act 
(X of 1865) relating to grants of probate and letters 
of administration which were formeily incorporated 
in tbe Hindu Wills Act (XXI of 1870) are now (with 
the exception of section 187) removed from that Act 
by section 154 of Act V of 1881, but are, with the 
exception of section 187, re-enacted verbatim m Act 
V of 1881. Section 187, however, still remains incor- 
porated by reference witb the Hindu Wills Act (see 
section 154 of Act Y of 1881). The result is that 
probate is necessary in case of such Hindu wills as 
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PROBATE— continued. 

9. EFFECT OF PROBATE — continued. 

Probate as giving right to sue under 
will — continued . 

fall within the Hindu Wills Act But the omission 
from Act V of 1881 (which applies to all Mahomed- 
ans and Hindus) of any section corresponding to 
section 187 of the Indian Succession Act, and the 
retention of that section m the Hindu Wills Act, 
shows that it was the intention of the Legislature 
that, except in cases falling under the Hindu Wills 
Act, an executor of any Hindu or Mahomedan will 
may establish his right m a Court of Justice without 
taking out probate. In cases, however, falling withm 
the piovisions of Act XXVII of 1860, debtors have 
still the right (under section 2 of that Act) of insist- 
ing upon a plaintiff executor taking out probate. 
Where A , one of three executors of a Mahomedan 
will, none of whom had taken out probate, desired to 
carry on a suit originally instituted by their testator 
to recover a share of au estate, all the other parties 
to the suit being desirous that the suit should be dis- 
missed, — Held that A , under section 92 of the Pio- 
bate Act (Y of 1881), being only one of three exe- 
cutors, could not carry on the suit without fust 
taking out probate of the testator’s will Meld, 
further, that A , being an executor, had a right to 
carry on the suit and get m the assets of his testator 
in order to meet possible claims on the estate. The 
other parties to the suit who were beneficially in- 
terested m the estate, and who desired that the suit 
should terminate, had the remedy in theii hands by 
putting the executor m funds to discharge the debts 
Moosa V . Essa . . I. Ii. R„ 8 Bom., 241 

46. Necessity of probate.— 

Probate and Administration Act , 1881 — Maho- 
medan will . — An executor of the will of a deceased 
Mahomedan, since the 1st April 1881, the date of 
the coming into force of the Probate and Administra- 
tion Act, Y of 1881, cannot claim to represent the 
estate of his testator until he has taken out piobate 
Fatma v Essa . . I. L. R., 7 Bom., 266 

4 7. Effect of probate of Parsi 

will before Succession Act.— Probate m 1866 
— Act XXVII of I860 — Construction of will . — 
j Executrix also trustee — Suit against executrix — 
Representation of the estate — Civil Procedure Code , 
s. 487 . — The will of a Parsi testator m Bombay 
affecting lands m the mofussil, made before the 1st 
January 1866, when the Indian Succession Act, X of 
1865, came into force, and proved subsequently, — viz , 
on the 25th day of January 1866, — hut before Act 
XXIY of 1867 came into operation, is governed by 
Act XXYII of 1860. j Reid that such piobate has 
the same effect as probate m respect of the propeity 
of British subjects, but for the purpose only of col- 
lecting debts It did not confer a title on the exe- 
cutrix to represent the testator’s estate, except for 
the above-mentioned limited purpose, or to exercise 
the usual powers of an executrix where the testator’s 
intention, to he gatheied from the whole of the will, 
was to vest his property with the entire management 
of, and control over, it m a senes of persons in suc- 
cession as trustees, the first of whom was the execu- J 


PE OB ATE— continued 

9 EFFECT OF PROBATE — continued 

Effect of probate of Parsi will before 
Succession Act — continued 
tiix. Meld also that, having regard to section 437 
of the Code of Civil Procedure, the persons acting as 
such trustees m succession under the said will ade- 
quately represented all persons beneficially interested 
m the estate m all suits 1 elating to it. Abdesib 
Je hanger Fbamji v Hibabai 

[LL R., 8 Bom., 474 

PROBATE ACT (V OP 1881). 

See Probate— Effect oe Pbobate 

[I. L. R., 7 Bom., 266 

s. 2 . 

See Pbobate— Jurisdiction of Distkict 
Court . . I.LR.,0 Bom., 241 

a. 4. 

See Lettebs of Administration 

[I L. R., 10 Calc., 554 

ss. 18 to 23, 37, 44, 45, 46, 83, 

& 86. — Rebutter property. Administration in 
respect of — Idol — “ Beneficiary — Trustee with 
power of appointment — Administration , Grant of 
letters of, to idol's property where probate has been 
previously granted of will dedicating the property. 
— A testatrix by her wall dedicated certain immove- 
able property to the sheba of an idol, and appointed 
an executrix, whom she also constituted' shebait, and 
to whom she gave power to appoint the next shebait 
The executrix died without having made any such 
appointment, and thereupon an application was made 
by the sister’s son of the testatiix for letters of ad- 
ministration, with a copy of the will annexed, to be 
granted to him with respect to the debutter property. 
Held that section 45 of the Probate and Admmistia- 
tion Act authorised such a grant to be made, inas- 
much as no shebait having been appointed, there still 
remained some portion of the estate of the testatrix 
to be administered Meld also that the idol, being 
the cestui gue trust, was a “beneficiary” withm the 
meaning of that term as used m section 37 of the 
Act, and that as it could not nndeitake the manage- 
ment of the estate, under that section administration 
might be granted to some peison on its behalf. 
Meld , further, that the applicant, the sister’s son of 
the testatrix, being the heir m the absence of other 
nearer heirs, as such was entitled to lefcteis of admi- 
nistration, as the original grant m respect of the 
debutter property might have been made to him. 
Ranjit Sing v Jagannath Peosad Gupta. 
Gungadhub Das 8 Eai v Jagannath Peosad 
Gupta . . , I. Ii. R., 12 Calc., 37? 

s. 50. 

See Probate— Opposition to, and Revo- 
cation of. Grant. 

[I. L. R., 11 Calc., 492 

s. 83. 

See Pbobate — Jurisdiction of District 
Coubts , L Ii. R,, 9 Bom., 241 
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PROBATE ACT f V OF 1881), s. ©2. 

See Probate — Effect of Probate 

[I. L. R., 8 Bom,, 241 

s. 154. 

See Pbobate — Effect of Pbobate. 

[I. L. R., 8 Bom., 241 

PBOBATE DUTY. 

See Cases undeb Court Fees Act, sch 
I, cl II. 

PROCEDURE (CIVIL). 

See Cases under various sections of 
the Civil Procedure Code 

See tinder the heading in respect of which 
the particular procedure is required 

(CRIMINAL)* 

See Cases under various sections of 
the Criminal Procedure Code, 18S2 

See cases under the heading in respect of 
which the paiticular procedure is 
required. 

sc PROCEEDINGS,” MEANING OF — 

See Civil Pbocedtjbe Code, 1882, s 3 
(1877, s. 3) . I. L. R., 8 Calc., 662 

[I. L. R., 8 Bom., 287 
See Genebal Claeses Consolidation 
Act, s. 6 . 1. L. R., 3 Calc., 662, 727 
[I. L. R. s 8 Bom,, 340 
9 C. L. R., 281 
I. L. R., 13 Calc., 86 

PROCEEDS OF SALE. 

See Appeal — Execution of Decree— 
Pabties to Suits 

[B. L. R., Sup. Vol., 13, 927 

See Sale fob Abbeaes of Rent —Surplus 
Pboceeds of Sale 13 W. R., 58 
[I. L. R., 5 Calc., 494 
I. L. R., 7 Calc , 173 

See Sale fob Abbeaes of Revenue— Sale- 
pboceeds . 16 W. R , 222 

[I. L. R., 6" AIL, 112 

See Cases undeb Sale in Execution of 
Decbee — Distbibution of Sale-peo- 
ceeds. 

Right of Government to— 

See Paupeb Suit— Suits. 

[I. L. R., 1 AIL, 596 

PROCLAMATION. 

Absconding Offendeb. 

[10 B. L.R., Ap.,14 
6 W. R„ Cr , 73, 79 

3 W. R., Cr., 34 
2 N. W., 41 : Agra, F. B., Ed. 1874, 236 

4 Msd„ Ap., 48 
'I. L. R., 7 Mad., 436 

I L. R., 9 Calc., 861 


PROCLAMATION OF SALE. 

See Cases undeb Sale in Execution of 
Decbee — Setting- aside Sale — Ibre- 
gulabity— General Cases 

PRODUCTION OF DOCUMENTS. 

See Plaint— Rejection of Plaint. 

[2 Bom., 391 ; 2nd Ed., 369 

1. Production of documents 

with plaint. — Ground for non-production — Plain- 
tiffs must, on the presentation of then plaints, pro- 
duce m Court the ongiuals of the document relied 
on by them m support of their claim When a 
plaintiff can satisfy the Court at the hearing that 
some document on which he desires to rely was not 
presented with the plaint, because he was ignorant 
of its existence at the time, the .Court will probably 
allow it to be received as evidence "Campbell v . 
Keith 1 Hyde, 287 

S. C Ritchie, Stewart, & Co , v Gladstone* 
Wyllie, & Co. .1 Ind. Jur , O. S., 125 

See Mohabeer Doss v . Lalla Doss 

[1 W. R„ 12 

2. Civil 'Procedure 

Code , 1859 , s 39 — Under section 39 of the Civil Pro- 
cedure Code, 1859, the plaintiff was bound to produce, 
at the time the plaint is died, all the documents on 
which he relied Pbemsooeh Chunder v Rajkisto 
Mitteb 1 Hyde, 145 

S. C Anonymous . 1 Lid. Jur., O. S., 14 

3. Wheie a plaintiff 

sues upon title-deeds as evidence of his claim, he is 
hound to die them with his plaint, or else have them 
ready to pioduce at the time of the drst hearing; 
otheiwise he is hound to show good cause for not 
having done so Lekhraj Roy a. Mutty Madhub 
Sen ... . 14W.R.,95 

4. Civil Procedure 

Code, 1859 , 5 39 — Document given to witness to 
refresh his memory — A document given to a witness 
as a script to lefiesh his memory is not “ received m 
evidence within the meaning of section 39 of Act 
VIII of 1859, and need not theiefore have been pro- 
duced when the plaint was died. Ramji Madauji 
v. Rangayya Chetti . . .1 Mad., 168 

5. — Civil Procedure 

Code, 1S59, s 39 — The plaintiff sued to recover cer- 
tain jewels, and one of hei witnesses being examined 
by her counsel with refeience to a list of the jewels 
which was m his possession, the defendants counsel 
objected to the document being leferred to at all, as 
it had not been died with the plaint in compliance with 
section 39 of Act VIII of 1859 Held that section 
39 of Act VIII of l$59 referred only to promissory 
notes, bills of exchange, and such documents as are 
in then natuie the very essence of the case Ka- 
HENEE DOSSEE V HuBBOMONEY DOSSEE 

[Bourke, O. C., 91 : Cor., 151 

Manooram Shaw v. Huerypersaud Roy 

[Bourke, O. C., 102 
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PRODUCTION OP DOCUMENTS.— Pro- 
duction of documents with. plaint— conti- 
nued. 

6. ... .. Discretion to 

receive documents after filing of plaint.— Act VIII 
of 1859 gave a discretionary power to receive 
documents after the filing o± the plamfc. Lopez v. 
Bbiberg . . . W. R., 1864, Act X, 67 

7. - ■■■■■■■■ — Reception of docu- 

ments after filing of plaint — Ground of appeal — 
Reception of documents under section 39, Act VIII 
of 1859, by the Court of first instance, cannot he a 
ground of appeal. The sanction of the Court receiv- 
ing the documents clears the defect of their not 
having been tendered with the plaint. Gosain Tota 

RAM V. RUXINLBALLAB 

[8 B. L. R., P. C., 34 : 12 W. R., P. C., 32 
13 Moore’s I. A., 77 

Atta Oollah Mundle v. Suoeooddeen Turup- 

dar .... W. R., 1864, 271 

3, Civil Procedure 

Code, 1882, ss 59, 63 — Appeal.-" Rejection of docu- 
ments admitted by lower Court . — Certain documents 
having been allowed by the District Munsif to be 
filed by the plaintiff during the trial of a suit, the 
District Judge, on appeal, held that he was hound to 
strike them off the hie on the ground that they were 
not filed with the plaint nor entered m any list 
annexed to the plaint, and because the Munsif had 
not recorded any reason for admitting them. Meld 
that, as the documents had been admitted m evidence 
by the lower Court, the Appellate Court was bound 
to consider them. Hinaxshi v. Velu 

[I. Ii. R., 8 Mad, 373 

9. ■ - — Civil Procedure 

Code , 1882, ss. 59, 63.— Meld that the refusal to 
admit m evidence a registered certificate of sale under 
section 63 of the Code of Civil of Civil Procedure, 
1882, on the ground that it had not been produced 
with the plaint as required by section 59 of the Code, 

, was improper, there having been no doubt of its 
existence at the date of suit. Deyidas Jagjivan v. 
Fibjada Begam . , IL.E.,8 Bom., 377 

10. ' - Second certificate 

of sale obtained after first rejected as unregistered . 
Qucere , — Whether, where the original certificate of 
sale had been rejected by the Court as being unregis- 
tered, and the plaintiff had obtained a second one, the 
Court of first instance ought to have received the 
second one m evidence if issued and tendered m evi- 
dence subsequently to the filing of the suit but pre- 
viously to the original hearing. Lalbhai Laehmi- 
das v. Kamuludin Husen Kean . 12 Bom., 247 

11. Omission to put 

copy on record . — In a suit brought on a promissory 
note, where the note was pioduced when the plaint 
was presented and was marked by the officer of the 
Court, hut the Judge at the hearing refused to 
receive it when tendered m evidence, because he found 
that there was no copy of the note among the papers, 
and the plaintiff's counsel was unable to explain the 
omission, and there being no application made to 
withdraw, the suit was dismissed, — Meld that the 


PRODUCTION OP DOCUMENTS, — Pro- 
duction of documents with plaint— conti- 
nued. 

Judge ought to have received a note in evidence 
which was “ produced in Court by the plaintiff when 
the plaint was presented” (section 39 of the Civil 
Procedure Code, 1859) , that the plaintiff’s counsel 
was not bound, under the circumstances, to apply to 
withdraw the suit, and the Judge was not justified m 
dismissing the suit, which was accordingly remanded 
under section 351 of the Code, with a direction that 
it should be restored to its original place on the 
register, and be tried by one of the Judges of the 
Court. Thompson v. Jehangir Hormasjt 

3 Bom., O. C., 66 

12, ■ ■ — ■ - - — Dismissal of claim 

for non-compliance with Civil Procedure Code.— 
The Judge’s decision disallowing a claim because 
the provisions of section 39 of Act VIII of 1859 had 
not been complied with, was held to he incorrect 
undei the circumstances. Ex paste Rayachand 
Amichand .... 2 Bom., 369 

PROFITS, SUIT FOR— 

See Cases under Jurisdiction op 
Revenue Court— N.-W. P, Rent and 
Revenue Cases. 

See Cases under Mesne Propits. 

See N.-W. P. Rent Act, s 7. 

[I. L.R,1A11., 659 

See N.-W. P. Rent Act, s. 94. 

[I. L. R., 1 AIL, 512 

See N.-W. P. Rent Act, s 208. 

[I. L. R., 2 AIL, 239 
I, L. R., 8 AIL, 61 

PROHIBITORY ORDER. 

See Sale in Execution op Decree — 
Setting aside Sale— Irregularity — 
General Cases. 

[3 B. L. R., A. C., 320 

PROHIBITORY ORDER, SERVICE 
OF— 

See Service op Process 

[10 B. L. R., Ap., 12 

“PROJAH” MEANING OF— 

See Lease — Construction 

[22 W. R., 398 

« PROMISE TO FAY” 

See Limitation Act, 1877, s, 19 (1871, S. 
20 )— Acxnowlegement op Debts. 

[I. Ii. R„ 1 Bom., 590 
I. Ii. R., 2 Bom, 230 
9 W. R., 140 
9 B. Ii. R., Ap., 43 
6 Mad., 51 
5 B. Xi. R., 633 
I. Ii. R., 6 Bom., 683 
I. R„ 8 Bom., 905 
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1. Form op — .... 

2 CONSIDERATION 

3. Assignment of, and Suits on — 


Col. 

. 4680 
. 4681 
. 4682 


See Considebation 


[1 Ind. Jur, IT, S, 409 

See Contract— Alteration of Con- 

TEACTS — ALTERATION BY THE COUET. 

[I. Xi. R„ 4 Calc., 137 
See Contract — Alteration of Con- 
tracts— 'Alteration by Party. 

[I. Ii. R, 6 Rom., 371 
See Evidence-Civil Cases— Second- 
ary Evidence — Unstamped or Un- 
registered Documents 


I. 


[I. L. R, 3 Calc., 314 
I. L. R., 7 Calc., 256 
L. R., 3 All., 581, 717 
I. Ii. R., 4 AIL, 135 
I. L. R., 7 Mad., 112 


See Government Promissory .Note 

[13 B. L. R, 359 
15 W. R, 267 
I. L. R., 5 Calc., 654 
See Hindu Law — Contract— Promis- 
sory Note . 3 B. L. R., O. C., 130 


See Interest — Stipulation amounting 
to Penalties or otherwise 

[10 Bom. 

6 Bom, A.J 2£„ 7, 8 
7 C, 19 

I. Ii 2 Calc, 202 
R., 4 Calc., 137 
^ I. Ii. R , 9 Calc, 689 
^ I. L. R, 3 All., 260 
See under Jurisdiction— Causes 
cy $ Jurisdiction — Cause of Action — 
^ Negotiable Instruments. 

See Negotiable Instruments, Summary 
Procedure on — 


[3 B. L, R, O. C, 130, 146 
9 B. L. R, 441 

See Stamp Act, XXXVI of 1860. 

[1 Ind. Jur , O. S, 124 
1 Mad, 152 

See Stamp Act, X of 1862, s. 22 

[2 B. L. R„ O. C , 165 
5 B. L. R , 103 
1 Ind. Jur, IN. S„ 107 

See Stamp Act, X of 1862, soh A, cl 1 
[6 Bom, A. C, 107 
See Stamp Act, X of 1862, sch A, cl 10. 

[3 Bom , O. C, 9 
2 Ind. Jur, IN. S, 203 
See Stamp Act, 1869, s. 3. 

[I. Is R, 3 AIL, 260, 581 
21 W. R, 1 

. See Stamp Act, 1869, s. 24. 

[24W.R.,1 


PROMISSORY NOTE — continued . 

See Stamp Act, 1869, s. 28. 

[7 Bom., O. C, 180 
21 W. R, 446 
13 B L. R, Ap, 33 
I. B. R, 4 Mad, 296 
7 NT. W, 124 
7 Mad., 361 

See Stamp Act, 1869, s 39 

[I. L. R„ 3 AIL, 115 

See Stamp Act, 1879, s. 3. 

[I. Ii. R, 8 Bom, 297 
I. L. R, 8 Mad., 87 

See Stamp Act, 1879, s 34. 

[I. Is. R, 8 Calc, 645 
I. Ii. R, 3 Mad., 251 

Payable by instalments. 

See Cases under Limitation Act, 1877, 
ART. 75. 

See Negotiable Instruments,, Summary 
Procedure on — 

[JJ’jl,. R ,1 Calc, 130 
— Payable" on demand. 

Consideration . 7 Bom, O. C, 9 

_ See Interest — Cases under Act XXXII 

of 1839 . . 1 B. Ii. R, O. C, 41 

See Cases under Limitation Act, 1877, 
art. 73 (1871, art 72) 

[I. Ii. R, 1 Calc, 328 
I. Ii. R, 1 Mad, 301 

— Registered under s. 52, Act XX 

of 1866. 

See Merger . 1B.L. R, O, C, 35 
Suit on — 

See Assignment of Chose in Action. 

[1 Mad, 150 
. 4 Mad, 176 

I. L. R, 1 AH, 732 

See Husband and Wife. 

[8 B. L. R„ 372 

1. FORM OF— 

J" ’ Acknowledgment— Tie plain- 

tiff sued on two documents, signed by the defendant, 
m one of which a sum of R203 was stated to be 
“due to you, and payable on the 16th July;” and 
m the other a sum of R515 was mentioned “for 
which I give you this writing, the whole amount of 
which will be paid up in full on the 3rd of August.” 
Held to he not mere acknowledgments but promis- 
sory notes. Manice Chund v Jomoona Doss 

[I. Is. R, 8 Calc, 645 

2. * Uncertain agreement.— Held 

that the following instrument was so vague and in- 
definite m its terms that it could not be regarded as 
a promissory note. “I, J M. C, do hereby pro* 
mise to pay at Allahabad to the Manager of Hie 

7l 


IV 
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PROMISSORY NOTE-conhmied. 

X. FORM OP — continued 
Uncertain agreement— continued. 

Agra Sa\iugs Bank, Limited, tlie sum of BIO on or 
before the 15th day of Oetobei 1876, and a similar 
sum monthly eveiy succeeding month, for fall %alue 
™L C ?,^ €ratl<m received dated the 9th September 
1876, Castes v. Agea Sayings Bank 

[I. L. B., 5 AIL, 562 


3 . 


‘ Contract or obligation, — A 

promissory note was held to be a “ contract or obli- 
gation J under section 16 of the Begistiation Act of 
1854, for the purposes of limitation Pyaei Chand 
Mittes u. Fbazeb . . 6 B. L. R., Ap„ 40 

S, C. Oepicial Assignee v Fsazee 

[14 W. R„ O. 51 
Bee Leslie v. Punchanun Mittee 

[6B.Ii. R., 668 
S. C. 15 W. B., O. C , 1 

— — Necessity of delivery of note. 

' * T nf »oie — The making of a promissory 
note is altogether tU of the maker, and delivery 
to the piomissee is requisui to lender it complete 
Wlntes v. Bound . . . 1 Mad^ 202 

2. CONSIDERATION-. 


6. * - — Note given m payment of 

loss on wagermg contract .— Act XXI of 1848 
--■Bom Act HI of 1865 —A promissory note winch 
has for its consideration a debt due on a wagering 
contract is not binding m the hands of the original 
payee. Tbikaai Dajmodhab v Lala Amikchani) 

[8 Bom., A. C., 131 


6 . 


i * 7“7 — ^"ote given partly for «ba- 

lance of bets and lotteries Lottery Act ( V 

t^wl _ ?- e ^ enddUfc agleed TOti ^plaintiff 

to taka the plaintiffs mare “ Bndesmaid " on '« racmo- 

terms, -aU winnings to be divided equally betweeS 
them, and the plaintiff to have the option of clairn- 
mg a one-fom th shaie of any lottery m which she 
might he bought by or on account ofthe defendant; 

t0 o k t ep and tlam “ Bndesmaid ” for 
RhO a month. Subsequently, the plaintiff agreed to 
beep and tiain, for a like sum for each horse, five 
horses belonging to the defendant The defendant 
having been posted as a defaulter, the plaintiff, at the 
defendant’s request, advanced certam sums to the 
Secretary of the Calcutta Races to enable t£ de! 
ho } ses , to ron - As secunty for the repay- 

wwl f if advan J ces > ^d of a sum of R4, 456-6 
which had become due to the plaintiff and w Wh 

included an teem of Bl 148 for balance of bete and 
lottenes, and a smallei sum in respect of certain 
tickets m the “ Secundia Raffle,” 'the defendant 
gave to the plaintiff a lettex of hypothecation of his 
hye horses, wheieby it was agreed that in case of 

bbertft nda utu d f tdu!t ’ tbe piamtiff should be at 
hberty tosellthe horses The defendant made de- 

fault and the plaintiff advertised the horses for sale 
On the same day the defendant wrote and gave to” 


PROMISSORY NOTE — continued. 

2. CONSIDERATION — continued 

Note given partly for “balance of bets 
and lotteries continued, 

the plaintiff a letter, stating that, in consideration 
of fhe plaintiff’s withdrawing the advertisement, and 
withholding the sale for a certain period, he would 
give the plaintiff a promissory note for the balance 
of his claim A note for B7,000 was accoidmglv 
given by the defendant to the plaintiff. In the ac- 
count delivered by the plaintiff to the defendant, he 
had by mistake over-ci edited the defendant with 
R744 m an item headed “cash received from the 
Secretary of the Calcutta Races, balance of racing 
account," and under which was included the follow- 
ing item . ce I, 0 U , deducted from lottery account, 
R480 " On leceivmg information of the error, the 
defendant gave the plaintiff another promissory note 
for R744 In an action on the notes brought under 
Act V of 1866, the plaintiff obtained a decree, which 
was set aside on the defendant's application, and 
leave was given to him to appear and defend Wnt- 
ten statements were then filed on the plaintiff's ap- 
plication Reid by Macphebson, J. } that the two pio- 
us issory notes were given as a security for the whole 
of the plaintiff's claim , that the items for “balance 
of bets and lottenes ” and for the “ Secundra Raffle " 
being rendered illegal by the Lottery Act (V of 1844), 
part of the consideration for the notes was illegal* 
and no action was maintainable upon them His 
Lordship, therefore, dismissed the plaintiff's suit 
° appeal, held by Couch, C J, that the promis- 
soiy s ote for R7,000 was not vitiated by the Bl,l49 
being p*.A of the consideration for it although that 
portion of tnc **tter sum which was won by lottenes 
was obtained by « illegal transaction, it was not 
illegal for the defeniu A to receive the money, and 
having done so, to pay th, ulamtiff his share or to 
promise to do so But the moi v paid in respect of 
the Secundra Baffle, being mom : ^id m execu- 
tion ol an illegal puipose, was an illegA consideia- 
tion which disentitled the plaintiff to xecov on the 
note jSe^,fuithei, that the note for R74* 
given upon good consideration All the facts of the 
case being stated in the plaintiff's written statement, 
the Court might allow the plamt to he amended, and 
frame an issue as to what amount was due to the 
plaintiff m respect of the consideration for the note 
for R7,000 Reid by Maekby, that both notes 
were good, inasmuch as the promise contained m 
them did not spring from, nor was it the creatuie of, 
the original illegal agieement, hut was a separate 
agreement. Joseph v Solano 

[9 B. L. B., 441 : 18 W. B., 424 

3. ASSIGNMENT OE, AND SUITS ON— 

7. 


Endorsement to a third 

person for purpose of allowing bim to sue. 

Assignment of negotiable instrument — There is 
nothing illegal m the true holder of a promissory 
note endorsing it to another person, with the express 
object of allowing him to sue upon it. Ramlal 
MOOKEEJEE V HAEAN ChanDBA P it at?. 

[3 B. Ii. R., O. C., 130 : 12 W. B., O. C., 9 
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PROMISSORY NOTE — continued 

3. ASSIGNMENT OF, AND SUITS ON -cob- 
ti lined 

8. Suit by endorsee against 

maker. — JEndo) sement of overdue note — In a suit 
by endorsee against the maker of a promissory note 
payable on demand, tbe defence was that there were 
dealings m skins between the defendant and the payee, 
and an agreement was made by which the payee was 
to pay the defendant it 4, 500 ^as an advance upon 
goods to be supplied by the defendant to the payee , 
that the money was paid, and the piomissory note 
sued on was made and delivered as an acknowledg- 
ment of the receipt of the money and as a security 
foi what should be due to the makei in respect of the 
dealings The defendant stated that the state of the 
accounts between him and the maker show ed a balance 
m favour of the defendant, and notice to the plaintiff 
of these facts was alleged The note was endorsed to 
the plaintiff two years and eleven months after date 
Meld that, although the evidence failed to make out 
notice to tlje plaintiff, the note when endorsed was an 
oveidue note, and that the plaintiff took it subject to 
the then state of the accounts between the payee and 
the defendant Commundun Mohideen Saib v. 
Oree Meerah Saib . . 7 Mad., 271 

9 § indorsement of note overdue. 

— Note on demand, — He- endorsement, — Before a pro- 
missory note on demand can he treated as overdue 
in the hands of an endorsee, there must he some evi- 
dence of demand The re-endorsement of a discharged 
promissoiy note cannot revive the liability of the 
makei. Commundun Mohideen Saibx Oree Meerah 
Saib, 7 Mad , 27 o , followed The fact that the en- 
dorsee of a promissory note becomes one of tbe 
members of a firm which has undertaken to discharge 
the liability created by the maker of the note does not 
discharge the obligation on the note so as to invali- 
date xe- endorsement for value Van Ingen v Dhun- 
na Ball Lallah . I. L R., 5 Mad., 108 

10. — Receipt endorsed on note. — 

Presumption of payment — Though a receipt on the 
hack of a hill of exchange oi promissory note gnma 
facie imports that the bill or note has been paid, yet 
the receipt is capable of being explained , and if it 
appears that the hill or note has not been paid, and 
that another bill or note was substituted for it, the 
Court will not be justified m concluding that the 
party who gave up the note m that w r ay meant that the 
debt secured by the note was to be considered to have 
been paid. Stewart v. Delhi and London Bank 

[17 W. R., 201 

PROMISSORY HOTES. 

• Issue of— 

See Company — Powers, Duties, and 
Liabilities op Directors. 

[1 B. L. R., O. C., 14 

Summary procedure on— 

See Cases under Negotiable Instru- 
ments, Summary Procedure on — 


PROMISSORY STOO TEB-cmtitmei, 

See Practice— Civil Cases — Leave to 
Sue or Depend 

[I.H R.,3 Calc., 539 

PROPERTY. 

See Cases under Attachment — Subjects 
op Attachment. 

Divesting of— 

See Hindu Law — Adoption — Effect or 
Adoption . I L. R„ 2 Calc., 295 
4 C. Ii. R., 538 
I. L*. R„ 7 Calc., 178 
I. L. R., 12 Calc., 18, 246 
8 Mad., 108 
I. Ii, R., 7 Born,, 229 
7 W. R„ 392 
3 Agra, 349 

6 W. R., P. C., 43 : 3 Moore’s I. A., 229 
8 W. R., P. C., 15 ; 10 Moore’s I. A„ 279 

See Cases under Hindu Law — Inherit* 
ance — Divesting op. Exclusion 
prom, and Forfeiture op Inheritance. 

See Cases under Hindu Law — Widow — 
Disqualification — Hnchastity. 

See Will— Construction 

[I. L. R,, 4 Calc., 420 

decreed to plaintiff. Order for 

production of— 

See Execution of Decree — Mode op 
Execution— Generally, &c 

[3 JV. W., 319 

m the soil. 

See Fishery, Right of — 

[24 W, R., 200 
W. R., 1864, 63 
I. Ij. R. s 9 Cale., 183 
I. B. R., 10 Calc., 50 
1 W. R„ 79 
Marsh., 334: 2 Hay, 468 

See Ownership, Presumption op — 

[I. Ij. R., 9 Mad., 175, 285 
See Sanad . I. L. R., 1 Bom., 523 

not in esse, Pledge of— 

See Stamp Act, 1869, s. 3. 

[I. L, R., 2 Calc., 58 

on which duty has been paid 

in England. 

See Court Fees Act, sch. 1, cl. 11. 

[I. £. R, 4 Calc., 725 

on which there is a mortgage or 

incumbrance. 

See Court Fees Act, sch X, cl 11 

[8 B L.R.,Ap„43 
6H.*W,214 
I. L. R., l Bom., 118 

' 7l8 
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PROPERTY — continued . 

Subject to a trust. 

See Court Fsps Act, sch I, art 11. 

[6 B. L. B , Ap , 138 
11 B. L. R., Ap., 89 
[14 B. L. R., 184 
7 B. L. R., 57 

PROPRIETARY RIGHT. 

/See Boundary . . 9¥. B., 426 

- — Proprietary right . — Mofmsil Courts 

— Legal and equitable rights to property — In 
mofussil Courts in tins country there is no distinc- 
tion between legal right and equitable light to pro- 
perty There is but one kind of piopnetaiy right, 
not divisible into parts or aspects SSeedbe Razees 
Axi Khan v Ojoodhya Ram Khan. Mxtnsoor Ali 
Khan ». Ojoodhya Ram Khan . 8 W. R., 399 

PROSECUTION. 

Commencement of— 

See Cases under Complaint —Institu- 
tion op Complaint and Necessary 
Preliminaries. 

Revival of— 

See Complaint— Revival op Complaint. 

[I. L. R. s 1 Bom., 64 
7 Mad., Ap., 16 
I. Ii. R., 5 Bom , 405 
See Revision— Criminal Cases— Dis- 
charge op Accused 

[I. I*. R„ 2 Bom., 534 
I. L. R., 6 AIL, 40 
19 W. R,Cr., 56 
I. L. R., 1 Calc., 282 
I. E. R., 2 Calc., 405 
I. E. R., 4 Calc, 16 
1 C. L. R. s 83 

PROSPECTUS. 

See Company— Articles op Association 
and Liability op Shareholders 

[I. L R., 1 Bom., 320 

PROSTITUTE. 

See Mahomedan Law— Guardian. 

[I. L. R., 1 AIL, 598 

Suit for rent of lodgings let to— 

See Landlord and Tenant — Tenancy 

POR IMMORAL PURPOSE 

[9 B. I*. R. ? Ap., 37 

1. Registration of prostitutes. 

— Act XIY of 1S68, ss 11 and 21 — Junsdiction 
of Magistrates to entertain pleas of iro egulanty m 
the registry — Possession of registry ticket — Undei 
Act XIV of 1868 the police are not empowered to 
put a woman on the register of “common prosti- 
tutes 55 against her will The penalty prescribed by 
section 11, Act XIV of 1868, for disobedience of any 
of its rules, is for a “ woman 55 who voluntanly 


PROSTITUTE.— Registration of prosti- 
tutes — continued . 

registers herself as a “ common prostitute. 55 A Ma- 
gistrate has authority to hear any objection urged 
by a woman charged with disobedience of the xules 
under Act XIV of 1868, against the legality of her 
registry, or that she is not a common prostitute 
The possession of a registry ticket is not sufficient 
evidence of being a common prostitute. In the 
case op Lakhimani Rae 

[3 B. Ii. R., A. Cr., 70 

S. C. Queen v. Sukhimonee Raur 

[12 W. R., Cr., 55 

2. Act XIV of 1868 , ts. 

11, 21 — Pules 13 and 27 passed under the Act — 
Magistrate , Competency of. — Jurisdiction — Any 
woman desnous of ceasing to carxy on the business 
of a common piostitute is, under the provisions 
of the Contagious Diseases Act, 1868, absolute- 
ly entitled to have her name removed from the 
register , and any rule, oi portion of a rule, purport- 
ing to have been framed under the provisions of that 
Act which places any obstacle m the way of her 
domg so is ultra vires, and therefoie void Where a 
woman is prosecuted before a Magistiate under 
section 11 of Act XIV of 1868, she is not precluded 
from pleading that she has ceased to be a common 
prostitute, and that she has taken steps, under sec- 
tion 21 and the rules framed thereunder, foi the 
removal of hei name from the register, and the 
Magistrate is competent to entertain such a defence. 
Empbess v Kistar Rau& 

[I. L. R., 6 Calc., 163 : 7 C. L. R., 197 

PROSTITUTION. 

Disposal of minor for purposes 

of— 

See Penal Code, s 372 

[6 Bom., Cr , 60 
5 Mad., 415 
6 B. L. R., Ap , 34 
I. L. R., 2 All , 694 

Obtaining possession of minor 

for purposes of — 

See Penal Code, s 372 

[6 B. Is. R., Ap., 34 
5 Mad., 473 

Selling or hiring out minor for 

purposes of— 

See Penal Code, s 372. 

[I Is. R., 1 Mad , 164 
I. L. R., 2 All., 694 

PROTECTOR OP LABOURERS. 

See Bengal Act VI oe 1865 

[3 B. L. R., A. Cr., 39 

PROVISION IN ACT POR BENEFIT 
OP GOVERNMENT. 

See Bombay Act II oe 1863 

[I. L. R., 2 Bom., 529 
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PROVOCATION. 

See Cases under Culpable Homicide. 

PUBLIC DEMANDS RECOVERY ACT 
(BENGAL ACT VII OP 1880). 

s. 8 (b) and s. 10 — Suit to set aside 

certificate — Mode of service of notice — Although 
no special piovision is made in Bengal Act VII of 
18Sl) as to the mannei of seivice of the notice pie- 
scubed m section 10, it is not to be piesumedthat the 
Legislatuie intended that service of a less effectual 
ehaiacter should be sufficient than it has expressly 
prouded foi similar processes undei the Crvil Pio- 
ceduie Code. Befoie, therefoie, a seivice under Ben- 
gal Act VII of 1880 can be effected by posting it on 
the lesidenee of the paity on whom it is wished to 
sefve it, it must be shown that some attempt has 
been made to effect peisonal seivice, and that such 
personal seivice for reasons stated could not be 
made In such a case, when the fact of service of 
notice is denied, the onus is on the party alleging 
seivice to prove it. Rakhal Chaldea Rai 
Chowdhuri v. Secretary op State poe India 
ik Council . . I. L. R., 12 Calc., 603 

ss. 10, 23 — Attachment under cer- 

tificate pi ocedure . — The certificate and notice refer- 
red to m section 10, Bengal Act VII of 1880, are 
executive acts, and an attachment, which is the re- 
sult of those acts, is not a judicial, hut an executive 
proceeding The meaning of section 23 of that Act, 
which lays down that a Collector “ m the dischaige 
of his functions shall he deemed to he a person act- 
ing judicially w ithin the meaning of Act XVIII of 
1850/’ is, that for the puipose of protecting him 
from personal liability his action is to be regai ded as 
judicial Ram Harain Koeb v Mahabir Pershad 
Singh . . . .I.LR. } 13 Calc., 208 

PUBLIC DOCUMENTS. 

See Cases under Evidence Act, s 74 

PUBLIC PERRY, PLYING BOAT POR 
HIRE NEAR— 

See Criminal Trespass. 

[I. L. R., I All., 527 

See Penal Code, s 18S. 

[I. L. R , 1 All., 527 

PUBLIC HIGHWAYS, POWERS OP 
MUNICIPAL COMMISSIONERS 
OVER— 

See Bengal Municipal Act, III op 1864 
[I. L. R , 2 Calc., 425 
See Public Road . L L. R., 7 All , 362 

PUBLIC NUISANCE. 

See Nuisance— Public Nuisance under 
Penal Code. 

PUBLIC OPPICER. 

See Collector . I. L. R., 3 All., 20 
See Official Trustee 

Cl- 1*. R* 7 Calc., 499 


! PUBLIC POLICY, AGREEMENTS CON- 
TRARY TO— 

See Champerty 

[I. L R., 2 Calc., 233 
18 B L R , 530 
6 Bom , A. C., 63 
8 Bom„ O. C. s 1 
7 Mad, 128 
23 W. R., 165 

See Cases under Contract Act, s 23 — 
Illegal Contracts — Against Public 
Policy. 

PUBLIC POLICY, CUSTOM CONTRARY 

TO— 

See Hindu Law — Custom— Immoral Cus- 
toms . I. L. R., I Mad, 168, 356 

PUBLIC PROSECUTOR. 

See Criminal Proceedings 

[8 Bom., Cr., 126 

Government pleader — Withdrawal 

from prosecution , — Criminal Procedure Code 3 lS82, s 
49d — Held by the Full Bench that a person appointed 
by the Magistrate of the district, under section 492 of 
the Cimnnal Proceduie Code, to be Public Prosecutor 
for the purpose of a particular case tried in the Court 
of Session, has not the power of a Public Prosecutor 
with regard to withdiawal from prosecution under 
section 494 Queen-Empress v Madho 

[I. L. R., 8 AIL, 291 

PUBLIC ROAD. 

See Jurisdiction of Civil Court— Ma- 
gistrate’s Orders, Interference 
with— , . 7 W. R., 11, 48, 95 

, [8 W. R., 239 

3 B. L. R., A. C , 305 
3 B. L. R , Ap„ 43 

See Cases under Jurisdiction of Civil 
Court — Public ways. Obstruction 
of — 

See Ownership, Presumption of — 

I. L. R., 7 AH, 362 

See Cases under Right of Suit — Ob- 
struction of Public Highway. 

1. User of road by public.— Evi- 

dence that road is puhltc — In older to establish that 
a road is a public road, it is sufficient if acts of user 
by the public are shown to have been, acquiesced m by 
the owner of the land over which the road passes, and 
that tho^e acts are of such a character as to warrant 
the inference that the owner intended to make over 
to the public the light to use the land as a public 
highway. Anderson v. Juggodumba Dabi 

[6 C. L. It., 282 

2. Suit to remove trees planted 

on public road — Space on sides of road — A 
public road includes a fair margin on either side of 
the load, which may be‘ used for various purposes m 
connection with the road itself. Where trees have 
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PUBLIC ROAD.— Suit to remove trees 
planted on public road— continued 
been planted on the margin of a public road, a suit 
mil not lie by the proprietor of the land thiough 
which the load passes to have them removed. Har- 
BENDEO COOMAR CHQWDERY V. T ARAM ONI ChOW- 

dhraxn . . . . . 7 C. I). R., 272 

3. Diversion of road.— Right of 

owners of land adjoining old road — Grant by 
municipality of land forming old road — Jf.-W. P. 
and Oudh Municipalities Act , XV of 1873), s 88 , — 
Power of municipality over public highway . — There 
is a presumption that a highway, or waste land ad- 
joining thereto, belongs to the owners of the soil of 
the adjoining land Section 38 of Act XV of 1873 
(N -W P and Oudh Municipalities Act) w T as not in- 
tended to deprive persons of any private right of pro- 
perty they have m the land used as a public highway, 
or to confer such rights on the municipality, nor has 
the section any such effect. In a case where such 
land ceased to be used as a public highway, and was 
granted by the municipality to thu*d persons, who 
proceeded to build thereon, — Meld that the owners had 
a good cause of action against such peisons for the 
demolition of the buildings and restoration of the 
property to its original condition. Nihal Chand v. 
Azmai An Kean . . I. L. R., 7 All., 362 

PUBLIC HEALTH, OFFENCE AFFECT- 
ING— 

Penal Code, s. 269 . — Travelling m 

a train while suffering from cholera — K., knowing 
that he was suffering from cholera, entered a tram as 
a passeugei without mformangtheiailway company's 
servants of his condition M., knowing of X 3 s condi- 
tion, bought K/s ticket and travelled with him. 
Meld that X. was propeily convicted under section 
269 of the Penal Code of negligently doing an act 
which was, and which he had reason to believe was, 
likely to spread infection of a disease dangeious to 
life, and M of abetment of K’s offence Queen-Em- 
press v Keisunappa . I. L. R., 7 Mad., 276 

PUBLIC SAFETY, OFFENCE AFFECT- 
ING— 

See Charge— Form op Charge— Special 
Cases. . . .1 Bom., 137 

PUBLIC SERVANT. 

See Assault on Public Servant 

[13 W R., Cr., 49 
I. L. R., 9 Bom., 558 

See Escape prom Custody 

[I. L. R., 6 All, 129 

See False Evidence— Fabricating False 
Evidence . L L. R,, 8 All, 653 

[3 Agra, Cr., 1 

7 Bom , Cr., 64 
I. L. R., 5 All., 553 

7 N. W., 134 

8 W. R. Cr., 27 
19 W. R., Cr., 40 

t L. R., 6 All, 42 


PUBLIC SERVANT— continued. 

See Cases undeb Penal Code, s. 182 

See Penal Code, s, 221. 

[I. L. R., 3 All, 60 

See Sanction to Peosecution — Where 
Sanction is necessaey. 

[I. L. R., 3 Cale f , 758: 2 C. L. R., 520 

Acts done by— 

See Munsip . . 1 Bom., 144 

See Penal Code, s. 217. 

[I. L. R., 3 Cale., 412 

Contempt of authority of— 

See Complainant 

[I. L. R„ 2 Bom., 653 

See Cases under Contempt op Court — 
Penal Code, s. 174 

See Cales under Contempt op Court — 
Penal Code, s. 228. 

Disobedience of direction of law 

by- 

See Criminal Peoceduee Code, 1882, 
s. 45 (1872, s 90). 

[L L. R., 1 Mad., 266 

See Penal Code, s. 217. 

[L L. R., 1 Mad., 266 

Disobedience of order of— 

See Cases under Penal Code, s. 188. 

Disobedience of, with intent to 

save person from punishment. 

See Penal Code, s 217. 

[I. L. R., 3 Calc., 412 

Obstruction of, m execution of 

his duty. 

See Escape prom Custody 

[2 Bom., 134 : 2nd Ed., 128 

1. Municipal Commissioner. — 

Act XXVI of 1850.— Bom Beg II of 1827, s 43 — 
A municipal commissioner appointed under Act 
XXYI of 1850 was a public servant within the mean- 
ing of Regulation XI of 1827, section 43 , and conse- 
quently a Mnnsif had no juusdiction to try a suit 
brought agamst him for acts done m his public 
capacity Greaves v Bhagvan Tulsi 

[4 Bom., A. C., 93 

Reg v, Pueshotam Yalji . 5 Bom., Cr., 33 

2. Person performing public 

duties. — Penal Code, s. 21. — Any person, whether 
receiving pay or not, who chooses to take upon him- 
self duties and i esponsihilities belonging to the posi- 
tion of a public servant, and performs those duties 
and accepts those responsibilities, and is recognised 
as filling the position of a public servant, must be 
regarded as one, and it does not lie m his mouth to 
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PUBLIC SERVANT. — Person performing 

public duties — continued. 

say subsequently that, notwithstanding his perform- 
anee of public duties and the lecognition by otheis 
of such performance, he is not a “public servant” 
within the definition contained m section 21 of the 
Penal Code Queen-Empress v Paemeshae Dat 
[I. L.R, S ALL, 201 

3. — Engineer receiving muni- 

cipal pay, — Penal Code, s 21 — An engmeei who 
receives and pays to otheis municipal moneys is a 
public servant within the meaning of section 21, 
clause 10, of the Penal Code, although he may not 
have the pow T er of sanctioning the e\Dendituie of 
such moneys Peg- v Kantambam Utiamram 

[6 Bom., Cr., 64 

4. Izaph.atdar.-~ Penal Code,s 21. 

— Lessee of milage undei taking to keep forest ac- 
counts — Officer — The woid “officer” m section 21, 
clause 9 o± the Penal Code, means a person employed 
to exercise to some extent a delegated function of 
Government he must he either himself armed wuth 
some authority or representative character, or his 
dutres must he immediately auxiliary to those of 
some one who is so armed Hence an izaphatdar 
— i e a lessee of a village w r ho has undertaken to 
keep an account of its foiest revenues and pay a 
ceitam piopoition to the Government, keeping the 
remainder foz himself — is not an officer, and, theie- 
foie, not a public servant withm the meaning of sec- 
tion 21. Peg. v . Ramajirav Jivbajirav 

[12 Bom., 1 

5. Labourer employed by Gov- 

ernment. — Penal Code , s 21 — A caitei employed 
by Government is not a public seivant within the 
meaning of section 21 of the Penal Code Queen 
v. Naohimuttu I. L. R , 7 Mad , 18 

6. Mohurrir appointed under 

Beng. Act IX of 1862 — Money received for 
registering deeds — Money leceived by a mohurrir 
appointed under the Registration Act, Bengal Act IX 
of 1862, by way of fees for legistenng deeds, is money 
entiusfced to him as a public servant Queen v 
Dwareanath Ghose . . 20 W. R , Cr. s 49 

7. Court of Wards peon.— Pe- 

nal Code , s 21 — A peon employed by the manager 
of an estate under the charge of the Court of Wards 
is not a public servant wuthm the meaning of sec- 
tion 21 of the Penal Code Queen v Aeayi 

[I. L. R., 7 Mad ,17 

8. Person appointed by Gov- 

ernment Solicitor to act as Prosecutor m the 
Police Courts.— Penal Code , s 21 — A person ap- 
pointed by the Government Solicitor with the ap- 
proval of Government and under an arrangement by 
the Governor General m Council to act as Prose- 
cutor m the Calcutta Police Courts, is a public 
servant wnthm the meaning of section 21 of the 
Penal Code Empress v. Butto Kristo Doss 

[I. L. R., 3 Calc., 497 


; PUBLIC SERVANT — continued 

} 9. Civil Surgeon . — Penal Code , ss 

' 116 and 161 — Abetment of illegal gratification — 
Where the accused was charged under section 116, 
Penal Code, with having abetted the commission of 
an offence punishable under section 161 of that Code, 
j the pei son abetted ha\ mg been a Civil Suigeon of a 
sudder station, it was held that the enhanced impri- 
sonment piescubed by the latter pait of section 116 
could not be aw aided, as the Civil Surgeon was not 
a public seivant within the woids of the section 
“whose duty it is to prevent the commission of such 
offence” Queen v Kamnath Siema Biswas 
; [21 W. R. s Cr., 9 

10 . Peon of Collector’s Court. — 

Penal Code , s 21, cl 9 , and 6 161 — Illegal gi at lo- 
cation — Peon i emunei ated by fees — A peon of the 
Collector’s Couit, who received no fixed pay from 
the Government, but was remuneiated by fees when- 
ever employed to serve any process, and was placed 
on the register of supernumerary peons, had been 
ordered by the Magistiate to do duty on a particular 
day at the office of the special Sub-Registrar, where he 
was detected receiving an eight-anna piece from a 
person, and was prosecuted for receiving an illegal 
gratification as a public servant Held that the 
peon was a public servant under the definition in the 
9th clause of section 21 of the Penal Code, and the 
the trial of the charge against him must be proceeded 
with. Queen v. Ram Krishna Das 

[7 B. L. R., 446 

S C. Queen v Ramkisto Bass 

[16 W. R , Cr , 27 

11 . Officer employed in Crimi- 

nal Court. — Obtaining valuable thing without 
consideration — Illegal giatijication — Penal Code , 
s. 165 — K , a poh.ee officei, employed in a Criminal 
Couit to read the diaues of cases investigated by the 
police and to bung up m older each case foi tnal 
with the accused and witnesses, after a case of theft 
had been decided by the Court in which the persons 
accused were convicted, and a sum of money, the 
proceeds of the theft, had been made over by the 

I order of the Court to the prosecutor m the case, 
asked for and received fiom the prosecutoi a 
portion of such money, not as a motive or reward 
for any of the objects described m section 161 of the 
Penal Code, hut as “ dastun ” Held that K was not, 
under these circumstances, punishable under section 
161 of the Penal Code, but undei section 165 of that 
Code Empress or India v . Kampta Prasad 
[I. L. R., 1. AIL, 530 

12 Poddar of Bank of BengaL 

— Illegal gratification — Penal Code, ss. 21 and s. 
161 — The managei of a Couit of Wards estate paid 
into a bank, cany mg on the tieasury business of the 
Government, a sum of money on behalf of Govern- 
ment P , a poddai m the bank, demanded and took 
a rew r ard for his tiouble m receiving the money 
On P being piosecuted and chai ged undei section 
161 of the Penal Code, — Held that, although 
the money might have been paid on account of 
Government, it was on behalf of the hank, and not 
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PUBLIC SERVANT.— Poddar of Bank of 
Bengal— continued. 

on 1)011011 of the Government; that the money was 
received by the accused , and that the poddar was a 
servant of the hank only, and not a public servant 
within the meaning of clause 9, section 21 of the Penal 
Code. Ik the mattes op the petition op Modun 
Mohun . . . 1. 1*. R., 4 Calc,, 376 

13, Convict warders — Penal 

Code, s, 228, — Buffering an escape from custody — 
Convict wardeis are “public seivants” within the 
meaning of section 223 of the Penal Code Queen 
v. Kallacha nd Moitbee . 7 W. R., Cr., 99 

PUBLIC SPRING. 

See Penal Cose, s. 277. 

[L L. R., 2 Calc., 383 

PUBLIC THOROUGHFARE, SUIT FOR 
OBSTRUCTION OF — 

See Cases undee Jusisdiction of Civil 
Couet — Public ways, Obsteuction 
op — 

See Cases undee Right op Suit— Ob- 
steuction op Public Highway, 

PUBLIC WORSHIP. 

See Habeas Municipal Act, 1878, s. 119. 

[I. L. R., 6 Mad., 287 
See Cases undee Right op Suit — Pub- 
lic Worship, Suits eegabding eight 
op — 

PUBLICATION OF BANNS OF MAR- 
RIAGE. 

See Bigamy . I. L. R., 1 AIL, 316 
PUBLISHER. 

See Lotteby . I. L. R., 10 Bom., 97 

PUNDITS, OPINIONS OF— 

1 . Weight to "be attached to. — 

Observations, of the Privy Council as to the weight to 
be attached to the opinions of pundits Collectob 
op Maduba v Mutu Ramalinga Sathupathy 

[1 B. L. R., P. C„ 1 : 12 Moore’s I. A., 397 : 

10W. R., P. C., 17 

2. ■ Pundits disagree- 
ing with current authorities — The opinions of pun- 
dits must not be taken on their authority to be a cor- 
rect exposition of the law when such opinions aie 
discordant from works of cuirent and established 
authonty Collectob op Masulipatam v, Cavaly 
Vencala Naeainapah 

[2 W. R., P. C., 61 : 1 Moore’s I. A., 529 

3. Reference to pundits.— State- 

ment of case — Every reference m a suit to law of- 
fieeis likely to bind a right should embiace all im- 
portant facts proved or admitted m the cause which 
may affect the conclusion, and it is the duty of the I 
Com t itself so to frame the questions as to elicit an 


PUNDITS, OPINIONS OF.— Reference to 

pundits — continued, 

opinion upon the veiy facts on which the legal title 
depends Myna Boyee v Oottoeam 

[2 W. R., P. C., 4 : 8 Moore’s I. A., 400 

PUNISHMENT, ENHANCEMENT OF — 

See Revision — Criminal Cases— Sen- 
tences . B. L. R., Sup Vol , 443 
[I. L. R., e All , 622 
I. L. R„ 11 Calc., 530 
20 W. R , Cr., 15, 22 
See Cases undee Sentence — Power op 
High Court as to Sentences— En- 
hancement. 

PUNISHMENT, FORM OF— 

See Oppence committed on the High 
Seas . . 1 B. L. R., O. Cr., 1 

[8 Bom., Cr„ 63 

See Cases under Sentence. 

PURCHASE. 

See Cases undee Vendor and Purchases. 

by member of joint Hindu family. 

See Cases under Benami Transaction. 

* See Cases undee Hindu Law — Joint 
Family— Presumption and Onus of 
Peoop as to Joint Family. 

See Cases under Hindu Law — Joint Fa- 
mtly— Nature op, and Interest in, 
Property. 

by mortgagee. 

See Estoppel— Estoppel by Judgment, 
[I. L. R„ 4 Calc., 692 
See Cases under Mortgage— Sale op 
Mortgaged Property— Rights op 
Mortgagees. 

See cases under Mortgage — Sale op 
Mortgaged Property — Purchasers. 
See Parties to Conveyance. 

[12B.L.R.,Ap.,7 
See Cases under Sale in Execution op 
decree— Mortgaged Property, 

See Cases under Vendor and Pur- 
chaser-Purchase op Mortgaged 
Property. 

Of decree by one of several joint 

debtors. 

See Cases under Contribution, Suit 
por— Payment op Joint Debt by one 
Debtor. 

PURCHASE-MONEY. 

See Vendor and Purchaser— Comple- 
tion op Transfer . 7 W. R., 317 
[I. L. R., 5 Bom., 554 
I* L. R., 3 AIL, 77 
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PURCHASE-MONEY — continued. 

See Cases un-deb Vendor and Pub- 
CHASES — PURCHASE-MONEY, &C. 


— Failure to pay — 

See Yendob and Pubchasee— Comple- 
tion op Tbanspeb. 

[I. Xi. K., 2 Bom., 547 
See Cases undeb Yendob and Pub- 
CBASEB — CONSIDERATION. 

Refund of— 

See Act XL op 1858, s. 18 

[15 B. L. R., 350 
See Decbee — Poem op Decree — General 
Cases . . 1B,L. R. ? A. C., 50 

See Guardian— Powebs and Duties op 
Guardians , . 7 B. L. K. s 90 

[7 1ST. W., 201 
See Hindu Law— Alienation— Aliena- 
tion by Father, 

[I. I». R., 11 Calc., 396 
B. Ii. R., Sup. Vol„ 1018 
11 B. L. R., Ap., 28 
4 B. L, R., A. C,, 15 
See Cases undeb Yendob and Pur- 
chaser — PUROHASB-MGNEY, &C. 

— Source of— 

See Cases under Benami Transaction- 
Source op Purchase-money 

See Cases under Hindu Law— Joint 
Family— Presumption and Onus op 
Peoop as to Joint Family. 


— Suit to recover— 

See Cases under Sale in Execution op 
Decbee— Setting aside Sale— Eights 
op Purchasers — Recovery op Pur- 
chase-money 


See Yendob and Purchaser— Purchase - 

MONEY AND OTHER PAYMENTS BY PUR- 


CHASERS . 


PURCHASER. 


3 B. Ii. R., A. C., 353 
[3 B. Ii. R. 5 Ap., 49 
5 B. Ii. R., 46 
8 B. Ij. R. s Ap., 55 
15 B. L. R., 208 

2 Agra, 264 
4 Bom., O. C., 125 

3 W„ 336 
3 W. R., 28 

5 H. 194 


See Mortgage — Sale op Mortgaged 
Property — Purchasers. 

See Parties— Parties to Suits— Be na- 
med ars. 


See Cases under Parties— Parties to 
Suits— Purchasers. 


See Oases under Yendob and Puechasee. 


PURCHASER — continued, 

at revenue sale. 

See Enhancement oe Rent— Exemption 
fbom Enhancement by ttnitobm pay- 
ment op Rent, &c — Peoop op cnieobm 
payment . B. X, K., Sup. Vox, 623 
£1. L. R., 4 Cale., 793 
See Ghatwali Tenube 

[13 B, Ii. R., 124 
See Cases undeb Sale pob Abreaes op 
Revenue. 

See Sana j> . . 5 B. L. R., 52 i 

See Vend ob and Phechasee— Pebchase- 
MONEY AND OTHEE PAYMENTS BY PUR- 
CHASERS . . 15 B. L, R., 208 

at sale in execution of decree. 

See Attachment— Alienation during 
Attachment . . 9 B, Ii. 180 

See Cases under Lis Pendens. 

See Minor— Liability on Contracts. 

[3 B. L. R., A. C., 426 
See Parties— Parties to Suits— Mort- 
gages, Suits concerning — 

[3 B. Ii. R., O. C., 7 

See Cases undeb Sale pob arrears op 
Bent. 

Cases undeb Sale in Execution op* 
Decree — Purchasers, Bights op— 

See Cases under Sale in Execution op 
Decree— Purchasers, Title op— 

See Cases under Sale in Execution op 
Decree— Setting aside Sale— Bights 
op Purchasers. 

See Small Cause Court, SJopussil — Ju- 
risdiction — Moveable Property. 

[8 B. I,. R. 3 508, 512, note 

See Yendor and Purchaser— Purchase- 

money AND OTHER PaYMENNTS BY PUR- 
CHASERS . . 2B.L.B,A. C., 86 

4 BonB fide — 

See Cases under Limitation Act, 1877, 
art. 134 (1859, s 5). 

See Cases under Onus Pbobandi— Hindu 
Law — Alienation. 

See Gases under Vendor and Pur- 
chaser — R OTICE, 

Charge on share of estate in 

hands of— 

See Co-sharers— General Bights in 
Joint Property . 14 B. I^R., 155 

Effect of introduction of, into 

joint family. 

See Cases under Execution op Decree 
—Mode op Execution— Joint Proper- 
ty. 
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PUB CHASER— continued. 

£<?<? Hindu Law— Joint Family— Powers 
oe Alienation by Members— Other 
Members . . I, L. B , 1 All , 429 

See Cases under Hindu Law— Joint 
Family— Sale oe Joint Family Pro- 
perty and Rights oe Purchasers 

Execution against previously- 

seized property m hands of— 

See Execution oe Decree— Decrees un- 
der Rent Law, 

[I. Li. R., 3 Calc., 712 

from guardian. 

See Cases under Act XL or 1858, s 18. 

See Cases under Guardian - Duties and 
Powers op Guardians 

See Cases under Hindu Law— Guardian 
— Duties and Powers op Guardians 

See Mahomedan Law — Guardian 

[3 B. L. R., A. C., 423 

from heir of Mahomedan. 

See Cases under Mahomedan Law- 
Debts. 

See Sale in Execution op Decree— De- 
crees against Representatives. 

* [L L. R., 2 Calc , 395 
I. L. R., 4 Calc., 142 

• — from members of Hindu family. 

See Cases under Hindu Law— Joint Fa- 
mily-Power op Alienation op Mem- 
bers. 

See Cases under Hindu Law — Joint Fa- 
mily Sale op Joint Property in 
Execution, and Rights op Pur- 
chasers 

See Vendor and Purchaser — Notice 

[14 B. L. B , 337 

— from minor. 

See Limitation Act, 1877, s 7 (1871, s 7) 

[15 B. L. B., 357 

from next of km. 

See Probate— Opposition to and Revo- 
cation op Grant 

[I. L. B., 4 Calc., 360 

having personal knowledge of 

the property purchased. 

See Specipic Performance — Specific 
Perpormance allowed 

[9 B. L. B., 128 

Liability of— 

See Sale por Arrears op Rent— I£ppect { 
op setting- Sale aside. 

[I. L. B., 4 Calc., 807 


PURCHASER — conformed. 

See Cases under Sale por Arrears op 
Rent — Rights and Liabilities op 
Purchasers. 

See Cases under Sale por Arrears op 
Revenue — Purchasers, Rights and 
Liabilities op — 

See Sale in Execution op Decree- 
Purchaser, Title op— Certipicates op 
Sale . . I. L. B., 2 Calc., 141 

of endowed property. 

See Cases under Hindu Law — Endow- 
ment-Alienation op Endowed Pro. 
perty 

of equity of redemption. 

See Equity op Redemption 

[5 B. L. B., 380, 450, 460, note 
10 B. L. R., 60, note 

See Cases under Mortgage— Sale op 
Mortgaged Property 

See Cases under Vendor and Purchaser 
— Purchase op Mortgaged Property. 

See Limitation Act, 1877, art. 10 

[I. L. R., 1 All., 311 

of joint family property. 

See Decree— Form op Decree— Posses- 
sion . . I. L. B . 1 Bom., 95 

[I. L, R,, 5 Bom., 493, 499, 505, note 

See Cases under Hindu Law— Aliena, 
tion 

See Cases under Hindu Law — Joint 
Family — Sale op Joint Family Pro- 
perty in Execution, and Right op 
Purchasers 

See Cases under Hindu Law— Mainte- 
nance — Right to Maintenance: — - 
Widow . . I. L. R., 2 Bom., 494 

See Cases under Sale in Execution op 
Decree — Joint Property 

of right, title, and interest of 

widow. 

See Cases under Hindu Law — Widow- 
Decrees against Widow as repre- 
senting the Estate or Personally 

of rights of holders of frac- 
tional share of estate. 

See Sale por Arrears op Rent— Incum- 
brances . , 5B.L. R., Ap., 37 

[9 B. I*. R., 220 

of share of lakhiraj estate. 

See Partition — Jurisdiction op Civil 
Court in Suits respecting Partition, 

[4 B. I*. R., Ap., 55 
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PURCHASER— -continued* 

of share of Mahomedan estate. 

See Sale in Execution of Decree— De- 
crees agai>st Representatives 

[Marsh., 509 
I. B. R. s 2 Calc , 395 
I. li. R , 4 Calc., 142 
11 C U. R., 268 

— Order as to defaulting — 

See Appeal — Sale in Execution op De- 
cree , I, I.. R., 1 All , 181 

[3 W R , 3 
6 W. R., Mis , 126 
7 W. R , 110 

out of possession, Assignment 

by— 

See Transfer op Property while 
Transferer is out op Possession 

[I. Li. R„ 1 Bom., 500 

Rights of— 

See Assignment op Chose in Action 

[I.L R., 2 Bom., 248 

See Enhancement op Rent— Right to 
Enhance . I. Is . R., 4 Calc , 612 
fW. R., 1864, Act X, 111 
7 W : R., 237 

See Cases undeb Hindu Law— Aliena- 
tion — Alienation by Father. 

See Cases undeb Hindu Law— Joint 
Family— Sale op Joint Pbopebty 
in Execution, and Rights op Pur- 

CHASEBS 

See Cases undeb Hindu Law— Widow- 
Decrees against Widow as represent- 
ing the Estate or Personally 

See Husband and Wipe 

[I. Xi R., 1 AIL, 772 

See Insolvency — Sales pob Arrears op 
Rent . . I. Xi. R., 1 Mad., 59 

See Lis Pendens 

I. Li. R. 9 4 Calc, 789 
7 Mad., 104 
11 Bom,, 139 

8 B. L. E., 122 : 14 Moore’s I. A., 181 
8B.L R., 474 
I. Li. R., 8 Calc., 79 

See Cases under Mortgage — Sale op 
Mortgaged Property 

See Right op Appeal 

[I. Xj. R., 2 Bom., 248 

See Cases under Sale pob Arrears op 
Rent 

See Cases under Sale por Arrears op 
Revenue 

See Cases under Sale in Execution op 
Decree — Purchasers, Rights op — 

See Cases under Sale in Execution op 
Decree — Setting aside Sale — Rights 
op Purchasers. 


PURCHASER — continued 
Suit for share of estate by— 

See Decree — Form op Decree— Posses- 
sion . . 1B.L R., A. C, 65 

Title of— 

See Cases under Sale in Execution op 
Decree— Purchasers, Title op — 

under execution against assets 

of testator 

See Parties — Parties to Suits— Mort- 
gages, Suits concerning— 

[3 B. L. R., O. C., 7 

with notice. Title of— 

See Act XL or 1S5S, s 18 

[I.L. R,2Cale„ 283 

See Cases under Vendor and Purchaser 
—Notice 

QUARRIES, SUIT POR RENT OF 
STONE— 

See Rent, fcuiT por — 

[3 B. I*. R., A. C., 61 

QUESTION OP PACT. 

See Charge to Jury— Summing up in 
Special Cases 21 W. B., Cr., 40 

See Privy Council, Practice op— Con- 
current Judgments on Facts. 

See Privy Council, Practice op— Ques- 
tion op Fact 

See C.iSBs under Revision— Criminal 
Cases— Questions op Fact 

See Cases under Special Appeal — 
Grounds op Appeal— Question op 
Fact. 

QUESTION OP LAW. 

See Appeal to Privy Council— Cases 
in which Appeal lies— Substantial 
Question op Law 

[I. B.R, 2 Calc, 228 
I. Ii. R., 1 Calc., 431 

See Appeal to Privy Council— Cases 
in which Appeal lies — Valuation op 
Apeeal . I. E. R., 11 Calc., 740 

referred to Pull Bench. 

See Privy Council, Practice of— Prac- 
tice as to Objections 

[I. Xi. R., 1 Calc., 226 

and fact. 

See Charge to Jury— Summing up in 
Special Cases . 8 W . R., Cr., 60 

See Privy Council, Practice op— Con- 
current Judgments on Facts 

[I. Ii. R., 1 Mad., 252 
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QUESTIONS' OF TITLE. 

See Jurisdiction or Revenue Court — 
Bombay Regulations and Acts. 

- [I. L. R., 1 Bom., 624 

See Jurisdiction or Revenue Court — 
M -W. P. Rent and Revenue Cases 

[W. R., 1864, Act X, 116 
1 W. R., 36 
2 Agra, Rev , 9 
3 1ST. W., 141 

r I. L. R., 9 Calc., 925 

See Probate — Opposition to and Re* 
vocation op Grant. 

[I. L. R., 4 Calc., 1 

See Cases under Bengal Rent Act, 1869, 
s. 102. 

See Cases under Small Cause Court, 
Moeussil — Jurisdiction — Title, 
Questions op— 

See Cases under Special Appeal — 
Small Cause Court Suits— Questions 
op Title. 

QUESTION PUT BY JUDGE TO JURY 
AFTER VERDICT. 

See Verdict op Jury— General Cases 

[8 B. L. R., 557 
20 W. R., Cr., 50 
I C L. R., 275 
I. L. R., 9 Calc., 53 
I. L. R., 10 Calc., 140 
21 W. R., Cr., 1 

QUESTION REFERRED TO FULL 
BENCH. 

See Cases under Reperence to Pull 
Bench, 


R 

RAILWAY ACT (XVIII OF 1854). 

See Magistrate, Jurisdiction op — Spe- 
cial acts — Railway Act. 

[4 Mad., Ap., 9 
6 Mad., Ap., 41 
7 Mad., Ap., 8 
3 Bom., Cr., 10 

* s. 10. 

See Railway Act, 1879, s 11. 

[4 Bom., O. C., 129 
See Cases under Railway Company 

s. 11. 

See Cases under Railway Comeany 

s. 17. 

See Magistrate, Jurisdiction op— Spe- 
cial Acts— -Railway act 

[3 Bom., Cr„ 54 j 


RAILWAY ACT (XVIII OF 1854), s. 26. 

See Magistrate, Jurisdiction op— Spe- 
cial Acrs— Railway Act, 

[3 Bom., Cr., 10 
4 Mad., Ap., 9 

6 Mad., Ap., 41 

7 Mad , Ap , 8 

S3. 26 & 29. — Duty of guards 

Injury to coolies getting on tram when m motion — 
WReie some coolies were employed m assisting a 
ballast tram mto motion at a railway station, and 
one of them, after pushing the tram, m getting up 
on the tiam, or m attempting to do so, fell and was 
so injured that he afterwards lost his life, — Held that 
the evidence did not show that it was the duty of 
the guard to see that no one got up on the tiam 
when in motion* Queen v. Plood 

[8 W. R., Cr., 43 

s. 27. 

See Jurisdiction op Criminal Court— 
Oppenoes committed during Journey. 

[1 Mad., 193 

s. 35. 

See Magistrate, Jurisdiction op — Spe- 
cial Acts— Railway Act 

[3 Bom., Cr., 54 

(XXV OF 1871), s. 2. — Act 

XVIII of 1854 , s. 17, — Refusal to produce ticket . 
— Fraudulent intention. — Trespass — Passenger by 
rail. — The plaintiff entered a carriage on the 
defendants* railway at Surat with the purpose 
of proceeding to Bombay. By an oversight, and 
without any fraudulent intent, he omitted to procure 
a ticket at Surat On arriving at Mows an he ap- 
plied to the station master for a ticket to Bombay, 
but was refused ; he was, however, allowed by the 
defendants* servants to proceed m the same tram to 
Buls&r, where he again applied for a ticket, and was 
agam refused, hut was dneeted by the defendants* 
servants to get into the tram and not leave it agam. 
At Dhandu he agam got out and applied for a tioket 
to the station master. During a discussion between 
the plaintiff *s master and the station mastei, the 
plaintiff, at the direction of his master, re-entered 
the tram Ultimately the station master refused to 
give the plaintiff a ticket, and oidered him to get out 
of the tiam, and, on his not complying with this 
order, sent a sepoy, who foicibly removed the plain- 
tiff from the carriage. In an action by the plaintiff 
to recover damages for the forcible and illegal re- 
moval of the plaintiff from the carnage, and for the 
illegal detention of the plaintiff at the station at 
Dhandu, and for the illegal refusal of the defendants 
to allow the plaintiff to pioceed m the tiam to Born- 
bay, — Held, 1st, that the lattei portion of section 2 
of Act XXV of 1871, amending section 1 of Act 
XVIII of 1854, which piovides for payments to be 
made by persons failing to pioduce their tickets when 
demanded by the seivants of the company, applies 
only to the case of a pei son who has received a ticket 
and will not oi cannot produce it, and not to a person 
tiavellmg without having obtained a ticket with no 



{ 4703 ) 


DIGEST OF CASES 


{ 4704 ) 


BAILWAY ACT (XXV OP 1871), s. 2— 

continued* 

intention to defraud; 2nd, tliat the absence of a 
fraudulent intention did not make the entry into the 
carnage less unlawful, and consequently that the 
plaintiff started from Suiat as a tiespasser; 3rd, 
that the conduct of the railway officials at the 
stations intermediate between Surat and Dhandu, if it 
amounted at all to leave and hcense to the plaintiff 
to proceed without a ticket, could only operate as 
such until the tram stopped at the next station ; 4th, 
that there was no legal obligation on the station 
master to issue a ticket to the plaintiff to enable him 
to proceed from Dhandu. Pratab Daji v Bombay, 
Baroda, and Central India Railway Company 
[I. L. R., 1 Bom., 25 

s. 21 . — Allowing cattle to stray 

on the line — Fences to line — On the 10th April 
1874 prisoner’s cow stiayed on a i ail way line pro- 
vided with a fence On the 13th June following, the 
Government published rules under section 21 of 
the Railway Act Amendment Act, 1871, determining 
what kind of fences should be deemed to be suitable 
for the exclusion of cattle. On the date of the offence 
there w T ere no such rules. No evidence was offered of 
the state of the fence, and the prisoner was convicted 
solely on his admission that he was the owner of the 
cow Held that the state of the fences required 
specific proof, in the absence of which the conviction 
could not be sustained. Anonymous 

[8 Mad., Ap., 1 

S. 29. — Endangering life by negli- 
gence. — Precaution taken by others to avoid danger 
—The prisoner, a servant ot a railway company, was 
convicted, under section 29 of Act XXV of 1871, 
of endangering the lives of the persons m a certain 
tram by negligence. There was no evidence that the 
safety of any persons in any tram had been endangei- 
ed by his neglect of duty On the contrary, by reason 
of precautions taken by other persons, any possible 
dangei which might ha\e resulted from his neglect 
was avoided Held that he could not be convicted 
and punished under section 29 of Act XXV of 1871. 
Qtjeen v. Manphool . . 5 IN. W„ 240 

(IV OP 1879), s. 10. 

See Carriers. 

[I. Lu R., 10 Calc., 166, 210 

X. s. 11 & schu II (1).— Silks.— 

Insurance — Loss of goods by railway company — 
The term “ silks m a manufactured state and whether 
wrought up or uot wrought up with other materials ” 
used m the second schedule of the Railway Act, 
1879, does not apply to all classes of goods m 
which silk may be introduced A cloth composed of 
silk and cotton thread, one eighth being silk and 
seven eighths cotton, the proportionate value of silk 
and cotton being one to four and a half, does not 
come within the meaning of the said term. Sami- 
NADHA MuDALI V. SOUTH INDIAN RAILWAY COM- 
PANY . . . . I. L, R., 6 Mad., 420 

2. XL — Railway Act, 1854, s. 10 — 

Silk.— Question of fact, — Whether or not cotton 


RAILWAY ACT (IV OF 1879), s. U-~co»* 

tinned 

fabrics bordered with silk, or having a portion of silk 
otheiwise used m their manufacture, are “ silks in a 
manufactured or unmanufactured state, wrought up 
or not wrought up with other materials, 5 ’ within the 
meaning of Act XVIII of 1854, section 10, is a ques- 
tion of* fact to be decided on the evidence, not a 
question of law to be reserved for the opinion of the 
High Court, under Act IX of 1850, section 55, and 
Act XXVI of 1864, section 7. Semble , — The proper 
test for a Judge to apply in such cases is to* deter- 
mine whether or not the value of the silk wrought 
up with other materials is more than half the value 
of the fabric If it be not, the fabric cannot be con- 
sidered to be silk withm tbe meaning of the Act. 
Lakhmidas Hirachand v. G I P. Railway 
Company . . . 4 Bom., O. C., 129 

ss. 17, 31. — Passenger not producing 

season ticket when called upon. — Travelling without 
a ticket — Order for recovery of fare — A passenger 
who has obtained a monthly ticket is liable to be 
called upon to pioduce it at any time on tbe journey 
which it covers, and if he does not so produce it, he 
is liable under sections 17 and 3 1 of the Railway Act 
to pay the fare for the journey between the stations 
for which his ticket was issued. The order under 
section 3 1 in case of his refusal to pay it, should he 
one merely for recovery of the amount due as the 
fare, and not an order to pay such or any other 
sum as if it were a fine. A passenger who has such 
a ticket which is still in force and m his possession, 
cannot be said to he tiavellmg without a ticket with- 
in the meaning of section 31, merely because he does 
not happen to have the ticket with him, and therefore 
cannot produce it when called upon to do so. In 

THE MATTER OP THE PETITION OP BUSHIN. In 
THE MATTER OP THE PETITION OP THOMAS. HART 

v. Bushin. Hart v Thomas 

[I. L. R., 12 Calc., 192 

S. 26. — Disobedience of rule — Ac- 
cident. — Liability — Liability to conviction under 
section 26 of the Railway Act, 1879, arises not 
from the consequences directly ref ei able to the 
breach of the rule, but because of tbe danger which 
the breach of the rule entails. Snell ©. Queen 

[I. L. R., 6 Mad., 201 

RAILWAY COMPANY*. 

See Contract — Privity op Contract. 

ri7 W. R., 240 
18 W. R., 145 

See Municipal Tas . 9 Bom., 217 

See Negligence . 9 W. R., 73 

[I. L. R„ 1 AIL, 60 

See Principal and Agent— Liability 
op Principal . I. L. R., 5 Bom., 371 

See Cases under Railway Acts. 

1. Liability for nuisance caused 

by works — Statutory powers.— JB eng. Peg I of 
1824.— Act XLI1 of 1850. — Land taken for public 
purposes . — Suit for injunction to restrain nuisance 
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BAILWAY COMPAINY. — Liability for 

nuisance caused by works —continued* 

-—The plaintiffs, the owners and occupiers of a house 
and premises m Howiah, sued for an injunction to 
lestram a nuisance caused by certain woiksliops, 
foiges, and furnaces elected by the defendants, and 
for damages foi the injury done theieby The de- 
fendants were a xailway company mcoiporated 
under an Act of Parliament for the purpose of mak- 
ing and maintaining railways m India, and by an 
agieement (entered into under their Act of Incoipor- 
ation) between them and the East India Company, 
they were authorised and directed to make and main- 
tain such railway stations, offices, machinery, and 
other works (connected with making, maintaining, 
and working the railways) as the East India Com- 
pany might deem necessary or expedient The work- 
shops complained of were elected m 1867 under the 
sanction ot the Bengal Government on land pur- 
chased by the Government m 1854 for the purposes 
of the railway under Regulation I of 1824 and Act 
ALII of 1850, and which had been made ovei to the 
defendants Held , a nuisance having been pioved to 
exist,— that is to say, such annoyance as materially 
interteied with the oidmary comfort of human exist- 
ence m the house, and caused sensible m 3 uiy to the 
pioperty, of the plaintiffs, —the defendants could not 
plead laches or acquiescence on the plaintiffs* part, 
as, upon the plaintiffs complaining m May 1870, the 
defendants had admitted that theie was a nuisance, 
and had up to June 1871 made various effoits to 
abate it N 01 could the defendants escape liability 
on the ground that the nuisance had been caused by 
them in the reasonable exeicise of powers conferred 
upon them by the Legislature A 11 injunction was 
granted lestraimng the defendants, and liberty to 
apply was reserved m the decree. On a motion by 
the defendants, supported by an affidavit showing the 
alteiations which they proposed to make with the 
view of abating the nuisance, and alleging that a pe- 
riod of three months was requned to carry out these 
alterations, and that a refusal to grant this time 
would necessitate the closing of the company’s work- 
shops, and would occasion great inconvenience, the 
Court granted the time asked for, on the conditions 
that the defendants paid the costs of the application, 
and did all they possibly could 111 the meanwhile to 
pievent annoyance to the plaintiffs Raj- Mohtjn 
Bose v. East Indian Railway Company 

[10 B. L. B., 241 

2. Pire caused by spark from 

engine. — Action for damages — Negligence — Sta- 
tutory poioeis . — The East Indian Railway Company 
was incorporated under 12 and 13 Victona, Cap 
XCIII, f< for the purpose of making and eonstiuctmg, 
woikmg and maintaining” the East Indian Railway, 
including all necessaiy, accessary, 01 convenient ex- 
tensions, branches, &c, as might he agieed upon 
between the Railway Company and the East India 
Company, and by agreement between the Railway 
Company and the East India Company, dated 17th 
August 1849, the Railway Company was “authorised 
and directed to make and maintain such stations, 
offices, machinery, and othei woiks and conveniences 
connected with the making, maintaining, and woik- 


BAILWAY COMP A1STY.— Fire caused by 

spark from engine— continued 

mg the 1 ail way/* and “ to provide a good and suffi- 
cient working stock of engines, carnages, and other 
plant and machine! y for working the said railway ” 
The plaintiff was the owner of a piece of land adjoin- 
ing the railway line at Kharmatta, a station on the 
Chord Line of the Company’s railway, on which land 
was erected a bungalow, with stables and out-houses 
adjoining In an action brought by the plaintiff 
against the Railway Company to recover compensation 
for damages occasioned by a file caused by a spark 
fiorn one of the engines of the Company, the plaint 
alleged want of due care on the part of the defend- 
ants m the management of the line by allowing dry 
grass of too gieat a length to remain on the laiiway 
banks, and m driving then engines along the line 
without due precautions being taken to prevent the 
expulsion of spaiks Held that the defendant Com- 
pany was authorised to run locomotive engines on the 
lines of railway constructed by the Company under 
the statutory pow T ers given to it, and, therefoie, the 
Company was not liable for damage caused m work- 
ing the line undei such statutoiy powers, without 
pioof of negligence Held , also, on the evidence, that 
neithei in the constiuction of then engines, nor m 
the condition of the 1 ail way hanks, was any negli- 
gence shown on the part of the Company Haleord 
v. East Indian Railway Company 

[14 B. L. B , 1 

See also Madras Railway Company v Zemindar 
oe Carvetinagaram 

[14 B. L. B., 209 * 22 W. B., 279 
L. B., 1 1. A., 364 

3 , Liability of company.— Loss 

of articles not declared or insured — Liability be* 
tween ai rival and delivery — A raihvay company is 
not liable for non-delivery of articles specified m sec- 
tion 10, Act XV III of 1854, the value of which has 
neither been declared nor insured The protection 
confeired by that section extends till such time as 
the consignee takes delivery, and does not terminate 
on the arrival of the articles at their destination. 
Illoor KRisTNrAH v Great Indian Peninsular 
Railway Company Illoor Kristniah v Madras 
Railway Company . . I. L. B., 2 Mad., 310 

4. — — > Hallway Act , 1854, 

s 10* — Declaration of nature of goods — Silver — 
Loss by criminal act of company’s servants — Sec- 
tion 10 of the Railway Act, which piovides that no 
railway company shall m any case he answerable for 
loss or mjmy m respect of gold, silver, and other 
excepted articles deliveied foi carriage, unless the 
conditions of that section are fulfilled, apphes where 
the loss has been caused by the cummal acts of the 
company’s servants Semble , — If, after declaration 
made by the sender of an excepted article entitling 
the railway company to receive an increased chaige, 
the goods are earned at the ordinary rates, the sendee 
would be entitled to recover m case of loss. The 
conditions of section 10 are not fulfilled by the sender 
merely giving an account of the quantity and de- 
scription of the goods delivered for carnage when 
required to do so by the booking clerk. To establish 
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BAILWAY COMPANY. — Liability of 

company-continued. 

the liability of the railway company m the case of 
excepted articles, the declaiation required bv section 

10 must be made m such a manner as to intimate 

that the sendei invites the company to undei take the 
special risk and is willing to pay the special rates 
Yeneatachala v. South Indian Pailway Com- 
pany . . . . I. L. R., 5 Mad., 208 

5 . Negligence. — Lia- 

bility for injuiy — Act XVIII of 1854, $ 11 — A 
railway company is liable for mjuiy sustained by 
goods committed to their care, if they have been guilty 
of gross negligence Assam Tea Company v. East 
Indian Railway Company . Bourke, O. C , 39 

6 Damage done not 

covered by usTc note — Onus probandi — A company, 
though piotected from certain risks by a risk note, 
is not absolved from all liability oi able to impose on 
the consignoi the burden of proving that the loss or 
non-delivery of the goods was caused by some default 
not covered by the risk note for which the company 
is liable. Suntokh Rai v. East Indian Railway 
Company .... 2 Agra, 200 

7. — Liability of com - 

pany — Canters of goods — Act XVIII of 1854, s 

11 —Negligence. — The East Indian Railway Com- 
pany cannot, under section 11 of Act XVIII of 1854, 
limit then responsibility as carriers in respect of 
ordinary goods so as not to be liable for loss or mjuiy 
caused by gross negligence oi misconduct, though 
possibly they may, with the consent of Government, 
limit their liability by contract or notice for lo«s 
arising otheiwise than by gross neglect East In- 
dian Railway Company v Jordan 

[4 B. L. R., O. C., 97 : 14 W. R., O. C., II 

8 . Carriers — Insuffi- 

ciency of evidence — The consignees of two bundles 
of cow-hides which bad been earned by a railway 
company having refused to take delneiy on the 
ground of shoitness m the number of pieces, the 
railway company pleaded that they were not in- 
debted, as they had contracted to carry such and such 
a number of bundles, and had done so The bills of 
lading showed so many bundles said to contain such 
a number of pieces The company also contested the 
plaintiff’s enumeration of pieces Held that the 
railway company was not liable, there being no evi- 
dence that the bundles had been broken or the hides 
counted by pieces. Schlaepfer, Putz, & Co., v. 
Eastern Bengal Railway Company 

[21 W. R., 380 

9„ Carriers — Evi- 

dence — Burden of proof of negligence — Misde- 
scription of goods — Act III of 1865 ( Cairters 
Act), s 9 —Act XVIII of 1854 , 11 —The plain- 
tiff caused to be delivered to the defendants, for car- 
nage from Bombay to Oojein, certain goods, among 
which were twelve bags of sugar-candy. His agent, 
when signing the consignment note at the railway 
station, enoneously, but without fraudulent intent, 
stated the contents of the twelve bags to be alum, for 
which a lower freight was charged by the defendants. 


RAILWAY COMPANY. — Liability of 

company — continued 

The i ail way cleik received the goods and gave a re- 
ceipt note, on ■which the following condition was 
printed “The company give notice that they aie 
not lesponsible foi loss or damage arising fiom fire, 
the act of God, oi civil commotion ” In the course 
of the journey a fire broke out m the tram, and a 
large poition of the plaintiff’s goods, including ten 
bags of the sugai - candy, was destroyed. In an action 
for damages for non-deh\eiy , — Held ( 1 ), undei the 
provisions of section 9 of the Cainers Act (III of 
1865), the bin den of proving negligence on the part 
of the defendants did not rest upon the plaintiff, not- 
withstanding the condition m the receipt note, ( 2 ), 
the misdescription, by the plaintiff’s agent, of the 
tw’eh e bags of sugar-candy as alum did not exonerate 
the defendants from all liability to the plaintiff m 
lespect of these bags The plaintiff, however, was 
only entitled to recover, m respect of the ten lost 
bags, the value of alum only, and not sugai -candy * 
while the defendants, on the other hand, could not, in 
lespect of the said ten bags, charge freight as for 
sugai -candy Ishvardas Gulaschand v G. I P. 
Railway Company . I. L R., 3 Bom., 120 

10. Act XVIII of 

1854, ss 11 and 43 — Carriers . — The defendants hav- 
ing made arrangements with the Madras Raihvay 
Company for the through carriage of goods, received 
fiom the plaintiff’s agent at Poona thirty hags of 
30 wan to be conveyed thence to Bellary and delivered 
to the plaintiff’s agent there The “ goods consign- 
ment note,” which was signed by the plaintiff’s agent 
at Poona, contained the following condition, of which 
he had due notice “The Company receive goods 
for conveyance to stations on othei railways with 
which they have made anangements to book through, 
subject to the rules and tegulahons and 0 ates and 
fares of the 1 espective companies over whose lines the 
goods may pas v ” On reaching Raichore the bags of 
30 wan were tiansfened fiom the defendants’ waggon, 
m wdnch they had left Poona, into a waggon of 
the Madias Railway Company. One bag was subse- 
quently lost ; but the remaining twenty-nme arrived, 
and were unloaded m good condition at Bellary on the 
I9th September 1877 No steps weie taken, either 
by the defendants 01 by the Madias Railway Com- 
pany, to give information of the arrival of the bags to 
the consignee, and be never received them The 
plaitiff sued to recover their value. The defendants 
pleaded, ( 1 ) that, under a mle of the Madras Railway 
m force at the time of the making of the contract 
between the plaintiff and the defendants, delivery was 
complete the instant the bags were unloaded at 
Bellaiy; and (2) that the plaintiff’s agent at Bellary 
did not apply for the goods, but allowed them to 
lemain m the station- yard until they became rotten 
by ram and were destroyed by order of the Collector 
some time m November The Madras Railway 
Company bad issued a public notice of the above rule 
m the following terms “ The Madras Railway Com- 
pany hexeby give public notice that they -will not be 
responsible for loss of, or damage to, gram after it 
has been unloaded from the Company’s waggohs.” 
The defendants sought to incorporate this notice 
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into their contract with, the plaintiff by virtue of the 
condition printed in their “ goods consignment note.” 
Held that the said public notice afforded no pro- 
tection to the defendants, on the ground that it was 
invalid as a regulation for non-compliance with the 
provisions of section 43 of Act XVIII of 1854, 
inasmuch as it had not been sanctioned by the Local 
Government, and had not been posted up at all the 
stations of the Madras line of railway ; and that it 
could not otherwise be binding against the plaintiff, 
as neither the plaintiff nor his agent were shown to 
have had any knowledge of it at the time of entering 
into the contract with the defendants Qua re , — 
Whether, if the plaintiff or his agent had snch know- 
ledge at the time of making the consignment, the 
notice would have constituted such a stipulation as to 
contravene section 11 of Act XVIII of 1854, or 
whether it might be read together -with that sec- 
tion, and treated as effectual, except so far as its 
operation would he limited in its scope by that sec- 
tion Meld, also, that the arrival of the gram at the 
station of destination (Bellary) having been proved, the 
burden of showing that the goods were ready for de- 
livery to the plaintiff for a. reasonable time after 
such arrival lay on the defendants, although no proof 
had been given of any application for delivery by 
the plaintiff within a reasonable time. It is the 
duty of a railway company to keep goods, which have 
reached the station of their destination, ready there 
for delivery until the consignee m the exercise of due 
diligence can call for and remove them, and it is the 
duty of the consignee to call for and remove them 
within a reasonable time Semble , — The object of 
section 11 of Act XVIII of 1854 is to preclude 
railway companies from being able by any stipula- 
tion to escape from liability for loss or injury to 
goods caused by the gross negligence or misconduct 
of their agents or servants. Sueutram Bhaya v. 
G. L P. Railway Company 

[L L. R* 3 Bom., 96 


It Carriers , Liabx - 

R - -Contract Act (IX of 1872), ss 151, 152 — 
Mil of 1854— Act III of 1865. -The 
Mm m on law rule, under which common car- 
held liable as insurers of goods against all 
^pt the act of God or the King’s enemies, is 
m. force in India In cases not met by the 
•ovisions of the Act relating to railways and 
the liability of carriers for loss or damage to 
;rusted to them is piescribed by sections 151 
of the Contract Act (IX of 1872). The 
fplaintiff's goods were being carried m a train of 
f the defendants from Kandgaon to Egatpuri. Dur- 
ing the journey the tram was plundered by r obbers, 
and the plaintiff’s goods were stolen. Meld, the de- 
fendants were entitled to the benefit of section 152 of 


the Contract Act, and should be permitted to give 
evidence that the robbers of the plaintiff’s goods 
were not the servants or agents of the defendants, 
and that the defendants (by their servants and 
agents) took as much care of their goods as a man 
ot ordinary prudence would, under similar circum- 
stances, take of his own goods of the same bulk, 


RAILWAY COMPANY. — Liability of 

company— continued. 

quality, and value as the goods in question. Ku- 
vebji Tulsidas v. G. L P. Railway Company 

[L L» R* 3 Bom., 109 

12. — Interchange of 

traffic between two railway companies. — Agency — 
When two railway companies interchange traffic, 
goods, and passengers with through tickets, rates, and 
invoices, payment being made at either end and pro- 
fits shared by mileage, the receiving company, by 
granting a receipt-note for goods to be carried over 
and delivered at a station of the delivering company’s 
line, does not thereby contract with the consignor 
of the goods as agent of the delivering company. 
Kalee Xahu Rum Maigbaj v. Madbas Railway 
Company . . * L L. R* 3 Mad* 240 

RAILWAY RECEIPT. 

j See Contract— Breach of Contract. 

[8 B. L. R* 581 

RAJ, SUCCESSION TO — 

See Hindu Law — Alienation — Re- 

STBAINT ON ALIENATION. 

*[L L, R* 8 Calc* 199 

See Hindu- Law — Custom— InhebitaA. 

[3B.L.R., P.diW 
9B. Xi. R., 310, urn s 
6 W, R* P. C* 1 : 2 Moore’s I. A., 

2 W. R., mk 
W. R* F. b„ I; 
I. L. R* 1 Clae* 1 m 

See Cases undeb Hindu Law— Inherit- 
ance— Impabtible Propeety. 

RAPE. 

See Sentence— Genebal Cases. 

[6 W. R., Cr* 59 

See Sentence — Transpobtation. 

[1 B. L. R., A. Cr., 5 

L Consent. — Consent through fear 

of injury — Sexual intercourse by a man with a 
woman without her free consent — % e , a consent ob- 
tained without putting her m fear of injury — 
amounts to rape; and the Judge should leave the 
question to the jury, and not direct them to find 
that the woman’s consent after a considerable struggle 
renders the charge of rape nugatory. Queen v. 
Aebab Kazee . . . 1 W. R., Cr* 21 

2. Attempt to commit rape. 

— Indecent assault — Penal Code, ss 854, 375 , and 
511.— An indecent assault upon a woman does not 
amount to an attempt to commit rape, unless the 
Court is satisfied that there was a determination in 
the accused to gratify his passions at all events, and 
m spite of all resistance Meg. v. Lloyd , 7 C, | 
P, 318, followed. Empress v. Shankar 

[L L. R* 5 Bom* 403 
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RASHNESS. 

See Culpable Homicide 

[I. L R., 4 Calc , 764., 815 
7 Mad, 119 

I. L. R , 3 All, 597, 776 
I. X,. R., 6 All., 248 

RATIFICATION. 

See Company— Powers, Duties and Lia- 
bilities op Directors. 

[I. L. R., 3 Cale , 280 
See Guarantee . I. L. R,, 5 Calc , 421 

See Oases under Guardian-Ratifica- 
tion. 

See Hindu Law— Alienation— Aliena- 
tion by Father . . 2 Rom., 301 

See Master and Servant. 

[2 B. Ii. R., O. C., 140 

See Cases under Principal and Agent 
— Ratification. 

1 . Doctrine of ratification. — 

Criminal case . — The doctrine of subsequent ratifi- 
cation does not apply in a criminal case Reg v. 
Rama bin Gopal . . . ,1 Bom., 107 

2. Delay in repudiating con- 

tract. — Consent — Where a party to a contract seeks 
release from its obligations, on the ground that, for 
some reason or another, he is entitled to repudiate it, 
he must assert this right as soon aftei becoming aware 
of it as be reasonably can. Long inaction unaccount- 
ed for must be beld m equity to be a ratification of 
the contract. Ishan Ckunder Mojoomdar v Sree- 
kant Hath . . . ,9¥.R. } 110 

3. Delay m repudiating act of 

agent. — Agent acting contrary to authority of 
principal — Wheie the piopnetors of an estate, on 
being informed by their agent of a pioposition to ob- 
tain a lease of the property, refused then consent, 
and the agent notwithstanding ga\e the applicant 
an amuldustuck to enter upon the property as lessee, 
and gave no notice at the time to the proprietors, 
but subsequently informed them of it,— Held that 
the proprietors were not under obligation to take 
early steps to disavow the act of their agent, and 
their not doing so did not amount to ratification of 
his act. Muhbool Buksh v Suheedun 

[14 W. R., 378 

READINESS AND WILLINGNESS. 

See Contract — Conditions Precedent. 

[3 Mad., 125, 209 

See Contract— Contracts por Govern- 
ment Securities or Shares 

[I. L. R., 9 Calc., 791 
3 Bom., O. C., 79 
1 Ind Jur.. N. S„ 17 
2 Bom., 260, 267, 272 : 2nd Ed, 246, 253, 258 

See Contract Act, s 51. 

[I. L. R„ 4 Cale., 252 


| REASONABLE AND PROBABLE 
j CAUSE. 

See Arrest— Civil Arrest. 

| [L L. R., 4 Cale., 583 

See Champerty . I. L. R., 2 Calc., 233 
[13 B L. R , 530 
See Defamation . . 2 Agra, 87 

See Malice . . . 2 N. W„ 353 

[4. N. W., 42 
See Cases under Malicious Prosecu- 
tion 

RECEIPT. 

See Promissory Note— Assignment of 
and Suits on— . 17 W. R., 201 
See Registration Act, 1877, s. 17. 

[I. L. R., 2 Bom., 489 

See Stamp Act, 1869, sch. II, cl 7. 

[I. L. R., 4 Calc., 829 
See Stamp Act, 1869, sch. II, cl. 11 

[23 W. R., 403 
See Stamp Act, 1879, s. 61 

[I L. R., 8 Mad , H 

See Stamp Act, 1879, sch I, art. 52 

[I. L. R., 6 AIL, 253 
L L. R., 11 Calc., 271 

of consideration. Acknowledg- 
ment of— 

See Registration Act, 1877, s. 17- 

[I L R., 1 Bom., 190 

of mortgage-debt. Memorandum 

of- 

See Registration Act, 1877, s. 17. 

[I. L. R., 1 Bom., 197 

for sums paid on bond Hypothe- 
cating immoveable property. 

See Registration Act, 1877, s. 17. 

[I. L. R., 1 AH., 402 

for rent. 

See Cases under Evidence — Civil 
Cases — Rent Receipts. 

Refusal to give— 

See Stamp Act, 1879, s 64 

[I. L. R., 9 Bom, 27 

receiver. 

See Administration. 

[I. L. B., 10 Calc., 713 

See Appellate Court— Objection taken 
FOR FIRST TIME ON APPEAL — SPECIAL 

Cases— Parties . . 12 W, R., 117 

Order as to— 

See Appeal— Receivers. 

n. L. R., 5 Bom., 45 
I. L. R., 7 Calc., 719 
L L. R«, 6 Mad., 355 
1 Mad, 129 
6 C. L. R., 467 

7m 


iv 



< 4713 ) 


DIGEST OF CASES 


( 4714 ) 


RECEIVER — continued, 

— Order on, to sell. 

See Attachment— Subjects or Attach- 
ment — Property and Interest in 
Property or various hinds 

[I. L. B„ 1 Calc., 403 

Power to appoint — 

See Small Cause Court, Moettsseq— 
Jurisdiction-- Receiver. 

[I. Xi. B., 2 Bom., 558 


X, Appointment . — Anointment 

out of jurisdiction of High Court — Sower of 
High Court.— Queer e, — Whether the High Court 
at Calcutta can appoint a receiver of property situ- 
ate at Bombay. Ismail Hadjee Hubeeb v. Maho- 
med Hadjee Joosub. Rohima Bye v. Mahomed 
Hadjee Joosub 

[13 B. B. B., 91 : 21 W. B«, 303 


2. — — — — — ■ — * Tending suit. — It 

is not a matter of course, but when the circum- 
stances are such that a special case is made out, the 
Court will appoint a receiver, pending litigation to 
set aside probate. Joyeally Dabee v. Shib Nath 
Chatterjee .... Bourke, Test., 5 


3. — — Tower of Prin- 

cipal Sudder Ameen. — Semble,—A Principal Sud- 
der Ameen cannot, like tbe Court of Chancery, ap- 
point a receiver in [a case where the defendant has 
kept the plaintiff for a considerable time out of as- 
sets to which he is jointly entitled with the defend- 
ant. JOYNAEAIN GEEREE V. SHIBPERSHAD GeeREE 

[6 W. B., Mis., 1 

4. — — - Grounds for ap- 

pointment. — Civil Procedure Code , 1882 , s. 503 . — 
Waste by Hindu widow . — The powers conferred by 
section 503 of the Civil Procedure Code are not to be 
exercised as a matter of course, and it is not a reason 
for allowing an application for the appointment of a 
receiver that it can do no harm to appoint one. The 
discretion given by that section is one that should be 
used with the greatest care and caution. Because a 
plaintiff an his plaint makes violent and wholesale 
charges of waste and malversation against a defend- 
ant m possession of property as executor under a will 
or as the tenant for life, and upon this basis applies 
for a receiver to be appointed, it is not a necessary 
consequence that such appointment should be made. 
Held m this case, where the sons of a Hindu widow, 
m possession of her husband's estate under a will, 
sued their mother, as reversioners under the will, for 
possession of the estate, on the ground of mismanage- 
ment and waste, and on the same grounds applied 
for the appointment of a receiver under section 503 
of the Civil Procedure Code, that a receiver had been 
appointed on insufficient grounds. Prosonomoye 
Devi v . Beni Madhab Rai , I. L, B„ 5 AIL, 556 

5. . — — - — — — — * — Power ofSubordu 

na te Judge. — Civil Procedure Code , 1877, ss 503 , 505 

+ — A Subordinate Judge, if be has good grounds, may 
decline to appoint a leeeiver even after he has 
received the necessaiy authority from the Distuct 


BBCEIVER. — Appointment continued. 
Judge under section 505 to do so. Gossain DraMIB 
Ptbi e. Tekait Hbtsabain . 6 C. L. 4t>/ 


* - — Receiver m suit 

for arrears of rent and ejectment.— Peng, 

* nnn Oi? RO firm! PfC 


F77T of"l8697ss. 23, 52.— Civil Procedure Code 
{Act XlVof’mZ), ss 503, 505 ;~ 
regard to the provisions of sections 
Bengal Act VIII of 1869, section 503 of tteCml 
Procedure Code would not apply to a suit brought 
under Bengal Act VIII of 1869 merely for arrears 
of rent, there is no provision m that Act which 
excludes the operation of section 503 when asm* ' 3 
brought for recovery of the tenure itself. When, 
therefore, a suit was bought under Bengal Act 
VIII of 1869 for arrears of rent and for ejectment 
of the defendant, — -Held that a receiver of the rents 
and profits of the tenure might properly he appointed 
under the provisions of section 503 of the Oiv 
Procedure Code. Kabiic Mm « Pahdx «. Pabma- 


tj - Civil Procedure 

Code , 1882, s. 503 — Appointment of receiver after 
decree — In a suit brought m 1880 by the widow of 
a deceased paitner to wind up a partnership, the sur- 
viving partner was prohibited by tbe Court, at the 
instance of tbe plaintiff, from collecting debts due to 
tbe firm ; but leave was given to apply for tbe reco- 
very of debts which might become barred by limita- 
tion. After decree, on the application of the plain- 
tiff, a receiver was appointed under section 503 of the 
Code of Civil Procedure to collect outstanding debts 
for the purpose of executing the decree The re- 
ceiver having sued in 1883 to recover a debt which 
was due to the firm in 1879, the suit was dismissed, 
on the ground, among others, that the appointment of 
a receiver after decree was ultra vires . Held that 
the appointment of the receiver was valid. Shunmu- 

rr -.r T T. T? Q 


8. Beceiver of High Court.— 

Position of — Bight to sue and defend suits— The 
Receiver of the High Court does not represent the 
estate for which he is receiver, but is merely an officer 
of the Court, and as such cannot sue and be sued, 
except with the permission of the Court. Miller 
v. Ram Ranjan Chakeavarti 

[LL.B„ 10 Calc., 1014 


9 # — Position and f me* 

Hons of --Parties —Suit for specific preformance,— 
The receiver in a suit is nothing more than the hand 
of the Court for the purpose of holding the propeity 
of the litigants whenever it is necessary that it 
should be kept in the grasp of the Court m order to 
preserve the subject-matter of tbe suit pendente lite ; 
and the possession of the receiver is simply the 
possession of the Court. He has no personal rights 
m the property, nor can he take any steps with 
regard to it without the sanction of the Court. If 
it is necessary for him to take action of any sort, 
he should he put in motion by the Court on the 
application of the parties to the suit ; and whatever 
he rightly does with regard to the property, he does 
simply as the agent of the owners of the pioperty. 
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REC33IVER. — Receiver of High Court— 

continued , 

Where the receiver in a suit had* by order of Court, 
sold certain property m the suit, and had executed the 
contract of sale m his own name, a plaint pi aymg for 
specific peiformance against the purchaser foi lef us- 
ing to complete the contract was admitted with the 
receiver as co-plaintiff, he having obtained leave to 
sue. Wilkinson v. Gang ad has Sirkar 

[6 B. B. R„ 486 

10. — 'Right of suit as 

receiver and right to possession of property — Rule 
of Supreme Court . — In a suit by K against B. and 
others, the Supreme Court ordeied that the estate of 
R (deceased) should be applied to the payment of his 
debts, legacies, &c , and appointed a receiver of the 
rents and profits of his leal property It also ordered 
the defendants and persons claim mg through them 
to give up to the receiver such of the real property 
as might be m their possession. Subsequently, m 
the same suit, the High Court declared that K. was 
entitled to a moiety of the estate of R. after pay- 
ment of costs and legacies, and directed the estate to 
he sold and the proceeds brought into Court After- 
wards the Receiver brought a suit m his own name 
against R and one alleging that, though the pro- 
perty had been decreed to K. and himself jointly, yet 
K had, by collusion, obtained sole possession of it, 
and that, in execution of a money-decree against her, 
it had been sold to S. Held that, as Receiver of the 
High Court, plaintiff had no title as of right against 
S. to the immediate possession of the pioperty, and 
no right to sue m another Court in his own person to 
receive possession thereof. The rule on the Ongmal 
side of the Court, taken from the practice of the 
English Court of Chancery, is not to compel a party 
to a suit to give up to the leeeiver possession of 
property unless an older of Court to that effect has 
previously been made upon him , the pioper couise 
being by proceedings m Court to fix an occupation 
rent, and to order the party in possession to pay the 
same. Ram Lochun Sircar v Hogg 

[10 W. R., 430 

U, Power of receiver.— Power 

to question title of third party — 'A receiver appointed 
by order of the Supreme Court can only sue for pos- 
session, and has no right to question the tLtle of a 
third party m a suit with respect to the property 
put under his management. Dinonath Sreemonee 
v. Hogg . . . . .2 Hay, 395 

12. - — — — Civil Proceedure 

{lode, 1882 , s . 503 . — Right to sue — A zemmdari was 
attached m execution of certain decrees against the 
zemindar, and the plaintiff was appointed leeeiver 
with full powers, under section 503 of the Code of Civil 
Procedure, to manage the zemmdari Befoie the 
appointment of the leeeiver, the zemindar had expend- 
ed certain sums at the defendants lequest to repair 
a tank for the nrigation of lands held by them m 
common with him This suit was brought to recover 
the sum so expended It was objected that the 
receiver could not maintain the suit on the ground 
that the sum sued for was neither the subject of a 
suit against the zemindar nor propeity attached in 

IV 


RECEIVER. — Power of receiver — conti- 

nued 

execution of a decree against him Held that the 
itceivei could maintain the suit Stindaram v San- 
eaea . . . . I. L. R., 9 Mad., 334 

13. — — Powers of re- 

ceiver pending final decree — A receiver appointed by 
the Couit m a civil suit with the object of pieservmg 
property and keeping it within the reach of the Court 
until a final deciee can be made, can hut exercise 
at the utmost such powers and lights over the pio- 
perty as the paities to the suit turn out to he pos- 
sessed of when their rights are finally determined. 
In the matter or the petition op Teil & Co. 
Teil & Co. v Abdool Hxe . . 19 W. R., 37 

14. Ciml Procedure 

Code , 1882 , s 503 — In 1S79 a zemindar granted a 
lease of part of the zemmdari for twenty years, 
leservmg a rent of El 8,000 per annum In 1881, 
the zeninidari having been attached by a creditor, 
the zemindar granted a new lease m perpetuity 
m lieu of the former lease, reserving a rent of 
R12,000 a year A receiver of the zemmdari having 
subsequently been appointed with full powers under 
the provisions of section 503 of the Code of Civil 
Pioeedure, sued the lessee to recover rent at the 
rate leserved in the first lease from 1881 Held 
that the receiver was entitled to recover the rent 
claimed. The provisions of section 503 of the Code 
of Civil Procedure weie intended to declare that 
the leceivei, m lespect of all property which was or 
could be attached, had the povjeisot the owner as 
they existed at the time the property w as brought 
under the oideis of the Court by attachment, pio- 
vided that they have not ceased by operation of law 
Gopalasami v. Sankara . I L. R., 8 Mad., 418 

15. Parties to conveyance.— Sale 

by receiver undei order of Court.— Where certain 
propeity, the subject mattei of a suit, m which the 
Couit Receiver had been appointed receiver, was sold 
m pursuance of an oidei of Couit made by consent of 
paities, — Held that an application by the Court Re- 
ceiver for an order that the purchaser do complete 
the purchase according to the conditions of sale 
must he refused as not being made m proper form 
A sale of property under an order of Court by a 
pei sou appointed receiver m a suit is not a sale by 
the Couit The fact that such peison is the Court 
Receivei does not place him in a different position 
When the receiver sells under such an order, it is 
necessaiy that he, being in possession of the property, 
should he a paity to the conveyance Chandra 
Nath Biswas v. Biswanath Biswas 

[6 B. Xi. R„ 492, note 

10, — — Mode of questioning acts. 

of receiver . — Seizure of property by Collector as 
receiver.— Wheie piopeity is seized and letamed by a 
Collector in his capacity of leeeiver, his acts cannot 
he disputed by way of motion to dischaige or get rid 
of the attachment. Bissessuree Debia v Sook- 
ramDoss .... 15 W. R., 347 

7 M 2 
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RECEIVER — continued. 

17. Firm in hands of receiver. 

Claims on. — Civil Pi ocedure Code , 1877, s 503 . — 
Management of business by receiver — Claim by 
servant for p nor arrears of wages on assets of firm . 
— A servant of a firm, the business of which is being 
managed by a receiver appointed under section 503 of 
tbe Code of Civil Procedure, 1877, has no preferen- 
tial claim over the attaching creditor on the assets of 
the firm for wages due before the appointment of the 
receiver. Short v . Piceebing- 

[I. L. R., 6 Mad., 138 

RECITALS IN DOCUMENTS. 

See CONTRACT— CONSTRUCTION OB Con- 
tracts . . I. !i. R., 2 Mad., 239 

See Evidence — Crnii Cases— Recitals 
in Documents. 

See Onus Pbobandi— Documents eedat- 
ing to Loans, Execution op and Con- 
sideration pob, &c. . 8 W. R., 215 

19 W. R., 149 
4 B. L R., E. B., 54 
10 W. R., 407 
[1 B. L. R., A. C., 92 

RECOGNISANCE TO APPEAR. 

1. Case made over to police for 

investigation. — Criminal Procedure Code , 18b 1, 
s 151 . — Particulars of recognisance — In a case 
which is made over for investigation to the police, 
the prosecutor and his witnesses should he required 
to enter into recognisances to attend and give evi- 
dence. A recognisance binding over an accused person 
to appear to answer a chaige should specify the par- 
ticular day on which he should be m attendance in 
Court. Queen v. Pooran Joiaha 

[11W.R., Cr., 47 

2. Power to take recognisances. 

— Witness. — Power of Magistrate — A Subordinate 
Magistrate has no power under the pi o vis ions of the 
Criminal Procedure Code to take recognisances fiom 
a complainant and witnesses to appear on a certain 
day before, a Magistiate of co-ordinate jurisdiction, 
and recognisances thus taken cannot be forfeited. 
Anonymous ... 4 Mad., Ap., 17 

See Yeneatappah v Papammah 

[5 Mad., 132 

See also Anonymous , . 4 Mad, Ap„ 6 

3. * ' Security for good 

behamour — Criminal Procedure Code, 1872 , s 204. 
— Adjourned hearing — Where it becomes necessary 
to adjourn the heaung of a summons case, the at- 
tendance of the accused person at the adjourned 
hearing can he secured under the provisions of sec- 
tion 204 of Act X of 1872 Therefore, where a 
person appeared in answer to a summons requiring 
him to find security for good behaviour for one year, 
and the Magistiate adjourned the hearing of the 
case m order that the accused person might produce 
evidence as to character, the Magistrate was empower- 
ed to take a personal recognisance from the accused 


RECOGNISANCE TO APPEAR.— Power 

to take recognisances— continued. 

person for his appearance at the adjourned hearing. 
Queen u Chocha Rai . . 6 N. W., 366 

4. power of -police 

officers — Criminal Procedure Code , 1872 , ss 396 , 
397 — Pail taken by police officer. — The powers con- 
tained m sections 396 and 397 of the Code of Crimi- 
nal Procedure extend not only to recognisances taken 
by a Magistrate for tbe appeal ance of an accused 
person by a surety undei section 125, but also to such 
recognisances when taken by a pobce officer In the 
MATTER 03? THE PETITION OP KbISTO PbOSAD 

Mundde . . . ,22 W. R., Cr., 74 

5 . Security bond to appear be- 

fore police.— Code of Criminal Procedure {Act X 
of 18S2 ), s 514 — As there is no provision m the Cri- 
minal Procedure Code authonsmg a police officer to 
take a surety bond for the pioduction of any person 
before tbe police, such a bond is ab initio void, and a 
Magistrate has no power to alter it and impose fresh 
obligations thereundei In the matter op Chandba 
Sekhab Rai . . . I. L. R., 11 Calc., 77 

6 . Recognisance bond. — Where 

appearance of accused has been dispensed with — 
Agent — Meld that where the personal attendance of 
an accused is dispensed with, a recognisance bond, if 
such is deemed necessary, should be taken from him, 
and not from his agent, binding him (the accused) to 
appear either m person or by an agent ; and that a 
Magistrate has no legal authority to secure the attend- 
ance of an agent by such a bond Reg v Lallu- 
bhai Jassubhai . . .5 Bom., Cr., 64 

7 . Bail bond to appear “ when 

called on” — Right of sureties to notice — Where 
the condition of bail bonds, given by tbe defendants 
and by tbe surety of a security bond, was that tbe 
defendants should appear when called upon, — Held 
that the defendants and their surety were entitled to 
reasonable notice of the time at which the former 
would be required to attend. Anonymous 

[4 Mad., Ap., 45 

8 . Discharge of surety.— Per- 

mission of Court to accused to leave — Where a 
surety conditioned that he would he responsible for 
the continued presence of an accused person at one 
Court (Noi\adah), it was held that the surety was 
released from liability under his recognisance by the 
permission which the Court at Nowadah gave the 
accused, without the surety 5 s consent, of leaving 
that place of business, and also by tbe subsequent 
transfer of the case to another Court Queen v. 
Mewa Laid . . . . 13 W. R., Cr., 53 

9 . — Prosecutor, Failure of, to ap- 

pear. — Rower of Magistrate to order recognisance 
h be forfeited — A Subordinate Magistrate has no 
power to order a recognisance executed by a prose- 
cutor befoie a police-station officer, binding himself 
to appear before tbe Subordinate Magistrate, to be 
forfeited on the failure of the prosecutor to appear. 
Anonymous . , . ,4 Mad., Ap., 18 
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RECOGNISANCE TO APPEAR — conti- 
nued . 

10. Failure to appear.— Forfeit- 

ure of recognisances —The estreating of recognis- 
ances is a proceeding resorted to where peisons who 
have undertaken to give evidence m a cummal m- 
quny have failed without just excuse to attend, and 
have thus created an obstruction to public justice * 
hut where a Magistrate thinks it proper to estieat 
their recognisances, he ought to allow them an oppor- 
tunity of justifying their default. Queen v Dassoo 
Manjee . . . . 11 W. R„ Or., 39 

IX. — — Criminal Proce- 

dure Code , 1861 , s 219. — Forfeit™ e of recognisance. 
— Where a defendant charged with an offence bound 
himself to appear before a Subordinate Magistrate on 
the 10th June, and the defendant did appear on that 
day hut made default on the 11th of June, on which 
the case was called, — Held that there was no forfeit- 
ure of the recognisance In such cases section 219 
of the Code of Criminal Procedure requires that the 
Magistrate shall form a reasonable opinion that theie 
has been wilful default before issuing process to en- 
force the penalty. Anonymous 

[4 Mad., Ap., 44 

12. — — Forfeiture of re- 

cognisances. — Notice —Defendants were charged with 
theft, and on their appearance before the Subordinate 
Magistrate on 1st May were bound over by lecogni- 
sance to appear from that date until the close ot the 
trial On the 2nd May, when the case was called on, 
defendants were not piesent, but they appeared on the 
3rd The Subordinate Magistrate heard what they 
had to say, and directed the penalties on the foifeited 
recognisances to be levied from the defendants Held 
that there was no ground for the interference of the 
H T gh Court as a Court of Revision , that there was 
nothing illegal m requiring defendants to evecute such 
a bond, and that no notice was necessary before pro- 
ceeding to enfoice the penalty Anonymous 

[6 Mad., Ap., 39 

13. Failure of surety to pro- 

duce accused. — Forfeiture of recognisance — At- 
tachment of property of surety for accused person 
— Notice — A surety who w^as bail for an accused 
person having failed to produce him on the day ap- 
pointed, the Deputy Magistrate ordered that the bail- 
bond be forfeited, and a wranant be issued for the 
attachment and sale of the moveable pioperty, first, 
of the accused, and, secondly, of the surety No le- 
cogmsance had been signed by the accused, and no 
notice had been given to the surety to show cause. 
On a reference by the Magistiate, the Deputy Magis- 
trate's order was set aside as being illegal Queen 
v Durga Das Bhuttacharjee 

[7 B. L. R., Ap., 37 
S C. Khoodee Koiburtnee v Durgadass 
Bhuttacharjee . . 15 W. R., Cr., 82 

14. Enforcement of security 

bond. — Notice to surety to pay amount of bond — 
Forfeiture of recognisances. — Service of notice — A 
notice must be served on a surety, calling upon him 
to pay the amount of his security bond, or to show 


RECOGKTS ANCE 7*0 APPEAR. — En- 
forcement of security bond — continued. 

cause why he should not pay the same, before an 
oi dei can be made to levy the sum from him. 
Queen v Jeebun Sheieh . 9 W. R„ Cr., 4 

15. — — — — Cml eases — 

Civil Pi ocedure Code } 18S2 f s 349 . — A security bond 
given under the provisions of Section 349 of the Code 
of Civil Piocedare, 1S82, for the production of a 
judgment-debtor wdien called upon, cannot be en- 
forced summarily. Moidin v Chandu 

[XL. R., 7 Mad., 273 

RECOGEISARTCE TO EEEP PEACE. 

Col. 

1. Persons out or Jurisdiction. . 4720 

2. Magistrate with Powers of Appel- 

late Court .... 4721 

3. When Recognisance may be taken 4721 

4 Credible Information . . . 4725 

5. Summons 4726 

6 Opportunity to show cause . . 4727 

7. Summoning Witnesses . 4728 

8. Likelihood op Breach op Peace and 

Evidence ... . 4729 

9. Second Application por Security . 4735 

10. Effect of Order postponing Pro- 
ceedings por Civil Suit . . 4735 

11 Order limited by Requisition . 4736 

12 Amount of Security . . 4736 

13. Effect op signing wrong Bond . 4737 

14. Cancelling Order . . . 4737 

15. Discharge of Recognisances . 4737 
16 Forfeiture of Recognisances . 4738 

See Appeal in Criminal Cases— Crimi- 
nal Procedure Codes 

[I.L R., 2 Mad, 109 
3 Bom , Cr., 1 

See Onus Probandi— Rfcognisance to 
keep Peace . 4 B. L. R., F. B., 46 

See Revision— Criminal Cases— Miscel- 
laneous Cases 

[I. L. R., 2 Calc , 110 
I. L. R., 3 All., 545 

Forfeiture of— 

See Contempt of Court— Penal Code, 

s. 174 . . 1 33. L. R., A. Cr., 1 


1 PERSONS OUT OF JURISDICTION. 

X, Power of Magistrate as to 

persons not resident m his district. — Power 
of the Magistrate of a district to call on a person 
residing m another district to furnish security — 
Criminal Procedure Code , s 107.— Held by the Full 
Bench that the terms of section 107, Criminal Pro- 
cedure Code, do not empower a Magistrate to issue 
process to a person not residing within the limits of 
his district In the matter of the petition of 
Jai Prakash Lal . . I* L. B., 6 All-, 20 
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recognisance TO KEEP PEACE— 

continued, 

1 . PERSONS OUT OP JURISDICTION— con- 
tinued. 

Power of Magistrate as to persons not 
resident in his district— continued. 

2 — Criminal Proce- 

dure Code (Act Xof 1882), s. 107, -Power of Dis- 
trict Magistrate to call on person residing in 
another district for security. —A Magistrate has no 
jurisdiction to take proceedings under section 107 ot 
the Criminal Piocedure Code against a person not 
personally within his 3 m isdiction. In the matter of 
the petition of fax Prohash Lai , I L. R , 6 All > 
26 s and In the matter of the petition of Rajendra 
Qnunder Roy Chomdhry , I L R , 11 Calc., 737, fol- 
lowed. Even assuming there was jurisdiction, it was 
not a case where the Magistrate should have called 
upon the petitioner to appear personally, he residing 
at a distance, theie being no special circumstance 
making his personal attendance necessary,^ and the 
Magistrate having power under section 116 to allow 
him to appear by a pleader. In the mattes op the 
petition op Dinonath Mullick. Dinonatjec Mul- 
T.ICK v . Gibija Pbosonno Mookebjee 

[I. Ii. R., 12 Calc., 133 


a 


• Poioer of a Dis- 


trict Magistrate to call on a person residing m 
another district to furnish security — Criminal Pro- 
cedure Code (Act X of 1882), s. 107 —Procedure — 
The provisions of section 107 of Act X of 1882 do 
not empower a Magistrate to issue process on persons 
not residing within the limits of his district The 
proper course for a Magistrate to pursue, where he 
believes that certain persons who are resident beyond 
the limits of bis district aie likely to commit a 
breach of the peace within his district, is to^ cause 
information of the fact to be given to the Magistrate 
within whose district such persons reside, and to pro- 
duce evidence in support of such view, in order that 
proceedings may he taken against them by a Court 
which has jurisdiction. In the matteb op the 
petition op Rajendeo Chundeb Roy Chowdhry 
[I. Xi. R., 11 Calc., 737 

2. MAGISTRATE WITH POWERS OF 

APPELLATE COURT. 

4 . Magistrate of district, Power 

o £ — Criminal Procedure Code, 1872, s 489 . — Secu- 
rity for beeping the peace— The Magistrate of a 
district, when exercising the powers of an Appellate 
Court, is competent to make an order under section 
489 of the Criminal Procedure Code requiring the 
appellant to furnish security for keeping the peace. 
Empbess op India v, Kamta Peas ad 

[I. Ij, R., 4 All., 212 

3 . WHEN RECOGNISANCE MAT BE 

TAKEN. 


5 . — Prevention of wrongful act. 

—Act XXV of 1861, s . 282.— Act X of 1872, s, 
4 $ l t Power of Magistrate . — Preach of the peace . — 


RECOGNISANCE to keep peace- 

continued 

3. WHEN RECOGNISANCE MAT BE TAKEN 
— continued. 

Prevention of wrongful act— continued. 
Wrongful act . — Under section 282 of Act XXV 
of 1861, a Magistrate could prevent a person from 
doing a wiongful act, but not one which the person 
might lawfully do It was not mtended that a person 
should be prevented by a Magistrate from exercising 
his rights of property because another person would 
be likely to commit a breach of the peace if he did 
so In tee matteb op the petition op Kashi- 
chundeb Doss. Kashi Chundeb Doss v. Hub* 
kishobe Doss „ 

[10 B. Xu R., 441 ; 19 W. R., Cr., 47 


6 . 


__ Prevention of crime — Pend- 

ing' charge of specific offence.— Criminal Procedure 
Code, 1872, eh. XXXVIII, ss 489-503 -The ob- 
ject of Chapter XXXVIII, Code of Crimihal' Proce- 
dure, 1872, was the prevention, not the pmnshihent, 
of crime When a charge of a specific offence is un- 
der trial, proceedings under Chapter XXXVIII should 
not be instituted. In the matter of the petition of 
Jug gut Chunder Chuckerbuity, I L R , 2 Calc , 110, 
followed. In the matteB op Umbica Pboshad 

[1 C.L R., 268 

\ 

7 . Offence against public tran- 

quillity. — Order to convicted person to find security. 
— Recognisance to convicted person * — Criminal Pro- 
cedure Code, 1861, s 280— Offences affecting the 
human body —An order directing a person convicted 
of an offence to find security to keep the peace 
should be simultaneous with the conviction, and 
should not provide for an engagement to be executed 
at a future period. Section 280 of tbe Code of Cri- 
minal Procedure, 1861, did not refer to offences 
affecting the human body, hut to cases of not, simple 
assault, or other breach of the peace, being an offence 
agramst pubhc tranquillity. Queen v Kunhiya 

[4 IN. W„ 154 

q Order for recognisances on 

expiration of sentence for criminal tres- 
pass. — The order of the Magistrate directing the 
prisoner, on the expiration of his sentence for the 
offence of cnminal trespass, to execute personal re- 
cognisances to keep the peace, was upheld as legal 
and necessary. Queen v. GeNdoo Khan 

[7W.B, Cr.,14 

9 . Order for recognisance on 

dismissal of charge of criminal trespass.— 
Criminal Procedure Code (Act XXV of 1861), $. 
283 . — A charge of criminal trespass and mischief 
was dismissed : thereupon the Magistrate recorded an 
order in the presence of both parties, calling on them 
to show cause, on a day fixed, why they should not 
enter into recognisances to keep the peace Meld, it 
was not necessary also to issue a summons to them 
under section 283 of the Criminal Procedure Code. 
Queen v. Chowdhby . 2 B. Xi. R., Ap., 28 


10. Order for recognisance on 

conviction of criminal trespass.— Criminal 
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RECOGNISANCE TO KEEP PEACE— 

continued . 

3. WHEN RECOGNISANCE MAY BE TAKEN 

— continued . 

Order for recognisance on conviction of 
c rimin al trespass— continued. 

Procedure Code, 1872 , s 489 —Sentence,— On a con- 
viction of criminal trespass under section 447, Penal 
Code, the Joint Magistrate added to the sentence of 
imprisonment an older that the prisoners should give 
recognisances to keep the peace The Sessions J udge 
recommended that the order as to recognisances 
should he quashed, as criminal trespass was not one 
of the offences detailed m section 489 for which such 
recognisances could he taken The High Court de- 
clined to act on this recommendation, holding that 
there was nothing illegal in the Joint Magistrate's 
order, the conduct of the accused clearly pointing to 
an intention to commit a breach of the peace. Queen 
v. Jhapoo . . * ,20 W. R., Cr., 37 

IT , Order for recognisances on 

renewal of conviction of house-trespass. — 
Order in absence of accused . — Criminal Proce- 
dure Code , 1861 , 5. 280 — A conviction of house- 
trespass by a Subordinate Magistrate was reversed 
on appeal by the Magistrate of the district, who, more- 
over, directed the Subordinate Magistrate to take a 
recognisance bond in the sum of R50 from the ac- 
cused that he would not for one year enter the house 
and would not commit a breach of the peace. Held 
by the High Court that the order directing the recog- 
nisance bond to he taken should he set aside as having 
been improperly made by the Magistrate m the ab- 
sence of the accused and upon the assertion of his 
adversary Semite , — The order was also illegal as not 
authorised by section 280 or any other section of the 
Criminal Procedure Code. Reg- v Bhasxab K. 
Khaekab Bom., Cr* 1 

12. Order for recognisance in 

Case of rioting. — Criminal Procedure Code , 1874, 
s. 489, — Personal recognisance , — No order requnmg 
personal recognisance to keep the peace can be passed 
under Act X of 1872, section 489, unless the accused 
has been convicted of rioting or any other offence 
Sahebdi v. Kuban . . 21 W. R* Cr., 37 

13. Order for recognisance to 

witness in case of rioting. — Admission of being 
present at or near scene of not — A witness for the 
defence in a case of rioting having admitted being 
present at or near the scene of the not and denied 
that the accused took any part m it, the Magistrate, 
after finding the accused guilty and without further 
proceedings, called upon both the accused and his 
witness to enter into bonds to keep the peace for 
one year. Held that this procedure was illegal so 
far as the witness was concerned. Queen v . Kadab 
Khan . . . , X. Ii. R* 5 Mad., 380 

14. Order for recognisance xn 

ease of criminal intimidation. — Criminal Pro- 
cedure Code , 1872, s, 489, — Penal Code , ss, 503, 506 — 
The words m section 489 of the Criminal Procedure 


RECOGNISANCE TO gfeEP PEACE- 

continued 

3. WHEN RECOGNISANCE MAY BE TAKEN 

— continued . 

Order for recognisance in case of crimi- 
nal intimidation— continued 

Code, “taking other unlawful measures with the evi- 
dent intention of committing a breach of the peace,” 
do not include the offence of intimidation by threaten 
mg to bring false charges Where, therefore, a person 
was convicted under sections 503 and 50G of the 
Penal Code of such offence, — Held that the Magistrate 
by whom such peison w r as con\ieted could not, under 
section 489 of the Ciimmal Procedure Code, require 
him to give a personal recogmsance for keeping the 
peace. Empbess op India v. Raghubab 

[I. X*. R* 2 AIL, 351 

15. Order for recognisance on 

conviction of offence of voluntarily causing 
Hurt. — Poioer of Magistrate — Criminal Procedure 
Code, 1872 , 5 489 — It is in the powder of a Magistrate, 
on conviction of a person of voluntarily causing hurt, 
to take security from him undei section 489 of Act 
X of 1872. An order under that section requiring 
security should not direct that the person convicted 
should execute the engagement to keep the peace at 
the end of the term of imprisonment to which he 
may have been sentenced. The person convicted is 
at liberty to execute the engagement at once or at 
any time during the term. Queen v. Bachu 

[7 3ST. W., 328 

10 , Order for recognisance to 

refrain from collecting cesses.— Criminal Pro- 
cedure Code , 1861, s 282, — A Magistrate cannot pass 
an order under section 282 calling on a person to 
enter into recognisances not to collect certain cesses, 
though under section 2S2 the Magistrate may bind 
him down to keep the peace, if there is sufficient evi- 
dence to show that a breach of the peace is imminent 
through his act. In the mattee or Luchmeeput 
Singh . .... 14 W . R., Cr* 3 

17 , Order for second recogni- 

sance before expiration of first. — Criminal 
Procedure Code ( Act XX V of 1861 ), s. 290 — Exe- 
cution of second recogmsance — IJndei section 290 of 
the Criminal Procedure Code, an order to execute a 
second recogmsance during the time the first recog- 
nisance is in force is illegal. Queen v. Kumodini- 
KANT BANEBJEE ChOWDHBX 

[9 B. L. R* Ap* 30: 18 W. R., Cr., 44 

13 , Criminal Pro- 

cedure Code ( Act XXV of 1861), s, 298 — Illegal 
order, — A was bound ovei to keep the peace for a 
year. Before the expiry of the period he was involved 
in fresh disputes with other persons The Deputy 
Magistrate, instead of referring the case to the Couit 
of Session under section 298 of the Code of Criminal 
Procedure, directed A to enter into another recogni- 
sance for a fuither period of one year. Held, the 
order was illegal. Queen v Kaixnath Biswas 

[6 B. Jj t R* Ap* 116 : 15 W. R* Cr., 18 



( 4725 ) 


DIGEST OF CASES. 


( 472G ) 


RECOGNISANCE TO KEEP PEACE— 

continued 


4 CREDIBLE INFORMATION. 


39 , _ IN&ture of inform a ti on Re- 

quired. — Criminal Procedure Code , 1882 , s 107 — 
Held by the Divisional Bench that “ information 
of the kind mentioned m section 107 of the Criminal 
Procedure Code, 1882, must be^ clear and definite, 
dnectiy affecting the person against whom process is 
issued, and should disclose tangible facts and detai s 
so that it may afford notice to such person of what lie 
is come prepared to meet In the matter or the 
petition op Jai Praxash Lal a 

TL Xi. R., 6 AIL, 26 


gO. Report of police officer.— 

The report of a police officer is “ credible infor- 
mation within section 282 of the Code of Cnmi- 
nal Procedure, 1861. Is tub matteb op Beisda- 
botS^aha . . . 10W.E.,Cr.,41 

Bekabi Paiak v . Mahomed HyatKeah 

£4 B. I*. R»? If. -£>«» 

12 W. R., Cr., 60 


21 , 


Criminal Pro- 


cedure Code, 1872 , «. 491, 530 -A. police repoit is, 
under Act X of 1872, section 530 (explanation), suffi- 
cient information on which a Magistrate may take 
action in a case of apprehended breach of the peace 
under section 491 of that Act. Qheen v Ram 
Chunter Roy • • 21 W. R„ Cr., 28 


22 . , — Statement of complainant 

on oatlL — Criminal Procedure Code , 1861 , s 282.— 
There is nothmg m the Criminal Procedure Code 
which makes it imperative on a Magistrate to con- 
front the accuser and the accused m a case under 
section 282 of the Criminal Procedure Code,- and if a 
Magistrate considers a statement on oath of a com- 
plainant to be “ credible information ” under that 
section, there is no reason why he should not call on 
the accused to give security, the sufficiency of such 
« credible information” bemg ordinarily left to the 
Magistrate to determine. In the matter or the 
petition OP Tarinee Kant Lahooby Chowthry 

[8W. R„Cr„79 


23 . - Statement of complainant 

— Expectation of attach by defendant —Criminal 
Procedure Code , 1861 , s. 282 - A statement by a com- 
plainant (believed by the Magistrate) that he expected 
the defendant at any time to make an attempt on his 
person or pioperty,is credible information, within the 
' meaning of section 282 of the Code of Criminal Pro- 
cedure, of an intended breach of the peace. Queen 
v Kristendro Roy . . 7 *W". R,, Cr., 80 


24 - Petition not on oath. — Crimi- 

nal Procedure Code , 1861, s. 282. — A petition un- 
supported by any complaint or deposition on solemn 
affirmation cannot be considered “ credible informa- 
tion” within the meaning of section 282 of the Code 
of Criminal Procedure on which to warrant a Magis- 
trate to demand security to keep the peace. Cha- 
maro Mato t?. Kashi Chunter Lax la 

£8 W. R*j Cr #> 85 


RECOGNISANCE to keep peace— 

continued. 

4 CREDIBLE INFORMATION — continued. 

25. Statement by private per- 

! son not on oath.— Report by Subordinate Magis- 
trate-Criminal Procedure Code, 1861, ss. 281, 

| 288 —A statement by a private person, not upon 
| oa th or solemn affix mation, is not credible information 
1 upon which alone a Magistrate should issue a sum- 
I mons under section 2S2 of the Code of Criminal 
Procedure Semble ,— A report by a Subordinate 

Magistrate of facts withm his knowledge would be 
credible infoi mation upon which such summons might 
issue, but would not be sufficient ground for a final 
adjudication under section 288. Beg. v Jivanji 
Limjt . . , . • 6 Bom., Cr , 1 

20. Report of Magistrate. — Cri- 

minal Procedure Code , 1861 , s 282 .— The report of 
a Subordinate Magistrate is such “ credible informa- 
tion ” within the meaning of section 282 of the Code 
of Criminal Procedure as to authorise a Magistrate 
to summon an individual named m the report, and 
require him to enter into a recognisance to keep the 
peace, although the report does not suggest that 
a recognisance should be required, but suggests other 
means for the prevention of disputes and the pre- 
servation of older Ex parte Nellixel Edatthil 
Itti Pungy Achen . . 2 Mad., 240 

Reg. v . Irapa bin Basapa . 8 Bom., Or., 162 

27 . Conversations out of Court. 

— Evidence — Criminal Procedure Code, 1882, s 107 . 
— Conversations out of Court with persons, however 
respectable, are not proper or legal material on which 
Magistrates should adopt proceedings under section 
107, Act X of 1882 Empress v Babua 

[I. Jj. R„ 6 AIL, 132 

28. — Information unsupported 

by witnesses. — Necessity for witnesses — It is not 
necessary to call witnesses in support of an informa- 
tion laid before a Magistrate previous to requiring 
security for keeping the peace In the matter op 
Mullicx Fuxeeeun . . 11 W. R., Cr., 8 

5. SUMMONS. 

29 . Contents of summons.— 

Criminal Procedure Code, 1872, ss. 491, 492 > — In 
a case m which parties are summoned to show cause 
why they should not be hound down to keep the 
peace, the proceedings should be conducted with due 
regard to the provisions of sections 491 and 492 of 
the Criminal Procedure Code, and the summons 
should distinctly specify the amount and nature of 
the security required and the time for which the secu- 
rity is to run. Queen v. Gunga Singh 

[20 W. R., Cr., 36 

30. Dispute hlcely to 

occasion breach, of the peace . — It should appear on 
the face of a Magistrate’s order that he had received 
credible information that the persons ordered to enter 
into their recognisances were likely to commit a. 
breach of the peace, or to do any act that might pro- 



( 4727 ) 


DIGEST OP CASES. 


< 4728 ) 


BECOGNTSAXTCE TO KEEP PEACE— 

continued 

5 SUMMONS — continued 
Contents of summons— continued 
bably occasion a bieach of the peace In be Bibe- 
shubee Pebshad . . .6 "W. R., Cr„ 93 

31. Criminal Proce- 

dure Code , 1861 , s , 283 —Separate summons to 
several persons — It is essential to the validity of a 
summons issued under section 283 that it should con- 
tain the substance of the information by which the 
Magistiate is moved to act. A separate summons 
should be issued to each person lequired to furnish 
security, and a sepaiate bond taken from each, which 
should be m the form required by the Code, and in 
the order the Magistrate should state the period foi 
which the person against whom the order is made is 
to he imprisoned if he fail to comply with it Queen 
v. Powell • . • • .3 N. "VST., 96 

32. — — Criminal Proce- 

dure Code , 1861, s 282 . — A summons under section 
282 of the Criminal Procedure Code, 1861, should set 
forth the substance of the information. It should 
also call upon the parties summoned to show cause. 
Queen v. Nijabut Hossein 

[ 1 N\ W., Ed. 1873, 304 

33 . — Criminal Proce- 

dure Code , 1861, s 283 . — The summons to a person 
to show cause why he should not he required to 
furnish recognisances to keep the peace should, under 
section 283, Code of Criminal Procedure, set out the 
substance of the information against him When the 
pai ty summoned shows cause, the Magistrate in taking 
evidence should look not merely to the question of 
possession, but also whether he is satisfied that there 
was a probability of a breach of the peace. Koonj- 
behaby Chqwdhby t> Eknath Gukain 

[15 W. R., Cr.,43 

34 . — Criminal Proce- 

dure Code ( Act X of 1872) s. 492— The words of 
section 492 of the Code of Criminal Procedure are 
directoiy and not imperative, and an omission to 
insert m a summons under that section the amount 

<of the recognisance and security required will not in- 
validate any subsequent proceedings binding over the 
parties to keep the peace. Abasu Begum v Umda 
Khanum . . . I. E. R., 8 Calc., 724 

35 . Form of summons,— Summons 

to appear —Criminal Procedure Code , 1872, s 491 . 
— A s um mon s setting out that the person to whom it 
is directed is charged with an offence under section 
491 of the Criminal Procedure Code, and requiring 
his personal appearance in Court, is not such a sum- 
mons as is required by that section. In the matteb 
or Chaeoo Chundeb Mullick 

[10 C. I*. R., 430 

6 . OPPORTUNITY TO SHOW CAUSE. 

33 . — Omission to issue summons 

to show cause.— Order directing recognisance to 
be taken,— An order directing certain persons to 


RECOGNISANCE TO KEEP PEACE — 

continued 

6 OPPORTUNITY TO SHOW CAUSE— co«- 
turned 

Omission to issue summons to show 
cause— continued. 

enter into recognisances of R500 each, conditioned 
to keep the peace for the period of one year, without 
first summoning them to show cause why they should 
not be required so to do, is irregular, and will be 
quashed. Queen v. Moonee Dogbey 

[2 N. 189 

Kali Pebshad Sibdab is. Putteh Chund Dass 

[9¥.R 1} Cr.,16 

37 . Order giving insufficient 

time to show cause. — Irregular order — Criminal 
Procedure Code , 1872 , s, 491. — Where parties re- 
quired on the 1st July to show cause on the 9th 
under section 491, Criminal Procedure Code, why they 
should not furnish security for breach of the peace, 
were served on the 5th and 7th idem, it was held that 
they had not had sufficient time allowed them for the 
purpose, and the oi der requiring security was accord- 
ingly set aside. Queen v. Cheyt Singh 

£22 W. R., Cr., 70 

33 . Omission to give opportu- 

nity to show Cause. — Criminal Procedure Code , 
1872, s. 492. — On a complaint being lodged of crimi- 
nal trespass and assault, the Magistrate recorded that, 
after interrogating the witnesses, he fonnd that a 
breach of the peace was likely to ensue, and proceeded 
to examine the complainant and two of his -witnesses 
and the accused, and thereupon ordered that the 
parties should furnish recognisances to keep the 
peace, — Held that the parties had not had opportu- 
nity afforded them under section 492, Criminal Pro- 
cedure Code, to show cause why they should not be 
bound. Queen v. Shueub Mahomed 

[22 W. R„ Cr., 68 

39. — — Notice to accused 

giving insufficient time — The notice to the accused 
should give him sufficient time to come m and pro- 
duce his evidence. Queen u. Isbeepebshad Singh 

[20 W. R. Cr., 18 

Run Bahadoob Singh v . Tilessuree Koqeb 

[22W.R. Cr* 79 

7. SUMMONING WITNESSES. 

40 . Obligation of Magistrate as 

to summoning witnesses. — Criminal Procedure 
Code , 1872, s 491 . — A Magistrate is bound to assist 
both parties in a case under section 491, Criminal 
Procedure Code, 1872, in bringing m their witnesses 
by issuing summonses to attend Queen v. Cheyt 
Singh . . . . 22 W. R., Cr., 70 

41. — Right to adjournment to 

produce witnesses. — Criminal Procedure Code , 
1872 , ss 491 , 496, 497. — Under the sections (491 
and 497) of the Criminal Procedure Code relating to 
security for breach of the peace, the party charged is 
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RECOGNISANCE TO KEEP PEACE- 

continued. 

7 . SUMMONING WITNESSES— continued 
Bight to adjournment to produce wit- 
nesses — continued. 

not entitled, when sufficient time has already been 
snven Mm to show cause and to produce his witnesses, 
to an adjournment m order to produce his witnesses. 

In such a case, he must either biing his witnesses 
with him or apply for summons in such time as to 
enable him to bring them into Court ou the day 
fixed. Chulan Tewari ©. SirE ®^ D ^ H ^ Cr ? 9 

8 . LIKELIHOOD OF BREACH OF PEACE 

AND EVIDENCE. 

4 <a ... Evidence of specific act or 

conduct likely to cause breach, of the peace. 
— Criminal Procedure Cone, 1892, s. 491 —A party 
cannot be called upon, under Act X of 1872, section 
491, to enter into recognisances to keep the peace, 
unless the evidence points to some specific conduct 
or act on his part from which a reasonable or imme- 
diate inference can he drawn that he is likely to com- 
mit a breach of the peace. Huree Mohun Mullice 
t>. Kalin ath Roy . . 25 W. R , Cr., 15 

43 Mere possibility of breach 

of peace . — Criminal Procedure Code , 1872, s. 491 . 

To justify an order under section 491, Act X of 

1872, calling on a person to give security to keep the 
■peace, there must he a reasonable probability of a 
breach of the peace being committed, and not merely 
abate possibility of a breach of the peace. Queen 

Abdool Htjq . . . 20W.B.,Cr.,57 

Q TO bk r. Htm Kttmabi Dubu ^ ^ ^ 1Q 

44 Omission to prevent riot- 

ing— Criminal Procedure Code , 1861 , s 282.— 
Farties who are not stated by a Magistrate to be 
likely to commit a breach of the peace, or to do any 
act that may probably occasion a breach of the 
peace, cannot be called upon to enter into recogni- 
sances to keep the peace with -a view that they should 
interfere to prevent riot, simply because they did not 
interfere when they might have done so between the 
persons actually quarrelling so as to prevent a riot, 
their laches m this respect not bringing them within 
the purview of section 2 S 2 of the Code of Criminal 
Procedure. Queen u. Omerto Lall 

[19 W. R., Or., 32 


45 , Acts of agents of zemindar. 

—Non-resident zemindar. Liability of A non-resi- 
dent zemindar cannot be hound over to keep the peace 
because his local agents are committing acts likely to 
cause a breach of the peace. In tee matter or 
Charoo Chunbee Mullice . 10 C. Xj. R., 430 


40 . Probable resistance by ryots. 

—Distraint for arrears of rent. 1 — Criminal Proce- 
dure Code, 1872, s . 497.— The petitioner, a tehsildar, 
applied to the police for assistance to protect him 
while distraining the crops of certain ryots for arrears 


RECOGNISANCE TO KEEP PEACE- 

continued . 

8 LIKELIHOOD OF BREACH OF PEACE 
AND EVIDENCE— continued. 

Probable resistance by ryots —continued. 
of rent On this being reported to the Magistrate, he 
required the petitioner to furnish security to keep 
the peace, on the ground that any riot which might 
result from the resistance of the ryots to the attach- 
ment of then crops would be attributable to his act. 
This order was set aside by the High Court as illegal, 
because the Magistiate had not found that the peti- 
tioner himself was likely to commit a breach ot the 
peace. In the matter op Sheo Seen Lall 
* [3 C. I». R., 280 


47 - Want of evidence of likeli- 

hood of breach of peace.— A Magistrate cannot 
bind over a person to keep the peace where there is 
no evidence to show that such person was likely to 
commit a breach of the peace, or to do any act that 
might piobably occasion a breach the peace 
Queen v . Kidar Nath . ,71^. W., 233 

In the matter or the petition op Brojenbrq 
Koomar Rai Chowdhry alias Dighoo Baboo 
n 7 w T? P.t* . 8F* 


43 , Want of adjudication as to 

security for preservation of peace. — Recogni- 
sance made on admission of accused — A Magistrate 
has no power to make an order that an accused per- 
son should enter into a bond to keep the peace until 
after an adjudication that it is necessary tor the pre- 
servation of peace to take a bond from him, and 
until he is satisfied on that point, unless there is an 
admission by the party against whom the order is to 
he made. Queen v. Lall Beharee Singh 

[11 W. R., Cr., 50 

49 , — Evidence of necessity for 

taking security.— Necessity of adjudication 
by Magistrate-— Onus probnandi —In proceedings 
against persons to show cause why they should not 
enter into bonds to keep the peace, it is incumbent on 
the Magistrate to adjudicate judicially on evidence 
given before him as to the necessity for taking such 
security ; and m such cases the onus of pi oof lies 
upon the paity on whose complaint the summons 
was issued. Queen u. Nieunjun Singh 

[2 N". W,, 431 

50 , „ — — — — — — Inquiry by Ma- 

gistrate,— -Criminal Procedure Code , 1861, &. 282. 
After calling upon a person, under section 282 of the 
Code of Criminal Procedure, to show cause why he 
should not enter into recognisances to keep the peace, 
a Magistrate should not order the defendant to enter 
into such recognisances without taking evidence, or 
making inquiry whether the defendant had commit- 
ted any act which might probably occasion a breach 
of the peace. Queen v Deo Nunbun Singh 

* [12 W. R., Cr., 16 

Queen v . Harvey . . 20 W. R., Cr., 68 

51 , — Evidence of likelihood at 

breach, of -peace.— Necessity of adjudication by 
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AND EVIDENCE— continued* 

Evidence of likelihood of breach of peace 
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Magistrate. — After summoning a person to show 
cause why he should not enter into a bond to keep 
the peace, the Magistrate cannot bmd over that per- 
son until he adjudicates on evidence before him that 
such person is likely to commit a breach of the peace. 
Goshain Luchmun Pebshad Pooeee v. Pohoop 
Nabain Poo ree . * . 24 W. R., Cr., 30 

Queen v Niaz Ali . . . 5H, W.,80 

Queen v Isbeepebshad Singh 

[20 W. R., Cr., 18 

Run Bahadoob Singh v, Tilessubee Kooee 

[22 W. B., Cr., 78 

52. — Evidence not 

taken in presence of accused . — Criminal Procedure 
Code , 1872 , ss. 491 , 494. — Necessity for adjudica- 
tion by Magistrate. — A Magistrate cannot bmd over 
a person to keep the peace unless he has adjudicated 
on evidence taken m the presence of that person that 
a breach of the peaee is probable. If such person 
fails to attend on a summons duly served, a warrant 
should issue (section 494 ) ; the order for security 
cannot be passed ex parte. In the matter oe 
QkhIl Chundeb Biswas * . 1C.L, R., 48 

53 . — Criminal Proce- 

dure Code, 1872 , s. 491. — Necessity for adjudication 
by Magistrate — Notice.— To constitute a proper 
foundation for an order under section 491 of tbe 
Criminal Procedme Code, 1872, it is necessary that 
tbe Magistrate should adjudicate upon legal evidence 
before him that the person against whom the order 
is made is likely to commit a breach of the peace, and 
the Magistrate should give notice to the party who 
is to he affected by the order, of the particular con- 
duct on his part which is complained of Where 
such notice was given and the ground of complaint 
to which such notice had reference was found by the 
Magistrate to be unfounded, it was held that the 
Magistrate could not proceed to adjudicate that an 
entirely different ground existed upon which it was 
likely that the party charged would commit a breach 
of the peace Ram Kissobe Achaejee Chowdhby 
t>. Abip Khan . . . 21 W. R., Cr., 6 

54 . Necessity of judi- 

cial investigation and adjudication — In order to 
warrant an adjudication under section 288, Civil 
Procedure Code, 1861, there should he a judicial in- 
vestigation, and the order should be passed upon legal 
evidence duly taken and recorded. Reg- v. Jiyanji 
Limji 6 Bom., Cr., 1 

55 . Order for recog- 

nisance made without evidence duly taken. — Order of 
District Magistrate, requiring certain persons to en- 
ter into recognisances and find security to keep the 
peace, reversed, as such order appeared to have been 
made without any legal evidence having been taken 
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AND EVIDENCE — continued. 

Evidence of likelihood of breach of peace 

—continued. 

and recorded, as required by section 307 of tbe Cri- 
minal Procedure Code, 1861. Reg. v Dalpatram 
Pemabhai . . . . 5 Bom., Cr., 106 

56. — — ■ » Presence of ac- 

cused. — Criminal Procedure Code {Act XXV of 
1861), s. 282 — Procedure.— Before making an order 
absolute directing a person to enter into a bond to 
keep tbe peaee, the Magistrate must take the evidence 
on which he bases the order in the presence of the 
accused or his agent. (Gloyee, J., dissenting.) 
Maghan Misea v Chamman Teli 

[2 B. L. R. s A. Cr., 7: 10 W. R., Gr., 46 

Queen r>. Nabsing Nabayan 

[2 B. Ii. B.., A. Cr., 7, note: 10 W. K, Cr, 1 

57. — Presence of aa- 

cused. — Necessity of adjudicating on evidence. — A 
Magistrate is not competent to require persons to 
give security to keep the peace until he has adjudi- 
cated, on evidence taken m their presence, that they 
ha\e by their conduct rendered this necessary. JRun 
Sahadoor Singh v Ttlessui ee Kooer, 22 W. R, Cr , 
79, cited and followed. In the matter of TJmda 
Khanum . , . . . 3 0. Ii. R.,72 

58. ■ — — Dispute likely 

to cause breach of peace — Report of police officer . — 
The existence of a dispute likely to cause a breach of 
the peace must be first proved by legal evidence be- 
foie the Magistrate can proceed to call upou the par- 
ties to enter mto recognisances to keep the peace 
The lepoit of a police officer is not such legal evi- 
dence. Abhaya Chowdby v Bbae 

[6 B. L. R., Ap„ 148 : 15 W. R., Cr., 42 

59. J Report of police 

officer — Procedure — Reid (Gloves, J, dissentients ), 
the report of a police officer, though it justifies the 
issuing of a summons, is not sufficient ground on 
which to bmd a man over m a recognisance to keep 
the peace. The Magistrate must adjudicate on the 
question whether theie is reasonable ground for be- 
lieving that tbe defendant is likely to commit a breach 
of the peace, after taking evidence m the presence of 
the person charged, and giving him an opportunity 
to cross-examine the witnesses Behabi Patar v . 
Mahomed Hyat Khan. Dunne v. Hem ChAndra 
Chowdhby. Government v Behabi Lall Braja- 
basi . 4 B L. R., 3F B., 46 : 12 W. R., Cr., 60 

In the matter ob Pobesh Naeain Roy 

[16 W. R., Cr„ 46 

60. — - — 1 Report of police 

inspector . — A report of an inspector of police and 
the evidence given by the same inspector are not suffi- 
cient to justify an order binding a person to keep the 
peace. In the matter of Rajendbo Ki&hobb 
Roy Chowdhby . . . 10 W. Cr.*55 
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Evidence of likelihood of breach of peace 
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61, ■ - Criminal Proce- 

dure Code , 1861, s 282.— Inquiry before talcing re- 
cognisances — Cross-examination of witnesses , — The 
kind of mquny required to be held, by a Magistrate 
in cases under section 282, Code of Criminal Proce- 
dure, is a full judicial mquny, e\ idence being taken 
in the presence of the paities chargd, and opportunity 
given for the cross-examination of witnesses Ngor 
Mahomed t? Nil Rutun Bagchee 

[18 W. R,Cr.,2 

62. « Criminal Proce- 

dure Code, 1861, s 282 — Inquiry before talcing re 
cognisances — Cross-examination of witnesses — A 
Magistrate is not competent, under section 282 of 
the Criminal Procedure Code, to order persons to 
enter into bonds to keep the peace merely upon the 
statement of the complainant on which the summons 
was granted, and without taking further evidence, 
or giving the parties an opportunity of cross-examin- 
ing the complainant. Queen v. Nusseer-ood-deen 

[2 ]N. W., 461 

Queen tt Mahomed Aezul . 7 W. R., Cr., 59 

68. Report of Subor- 

dinate Magistrate v — Criminal Procedure Code, 1869, 
ss. 280, 2S7 , 288.— The report of a Subordinate 
Magistrate, although it is credible information on 
which a Magistrate of the district would be justified, 
under section 280 of the Code of Cummal Procedure, 
in issuing a summons, is not evidence on which he 
can properly arrive at a conclusion that the accused 
is likely to cause a breach of the peace Sections 287 
and 288 of the Code require that evidence in such a 
case shall be recorded, and if none is forthcoming 
security to keep the peace should not be demanded 
Reg, v. Irapa bin Basapa . 8 Bom., Cr., 162 

64. Criminal Proce- 

dure Code , 1872 , s. 490.— Want of eviaence — In the 
absence of any evidence rendering a breach of the 
peace probable, a Magistrate is not justified m calling 
upon parties to show cause why they should not enter 
into recognisances, and on their failure, to make an 
order under Act X of 1872, section 490. Queen 
v. Gossain Munraj Poorer, Queen v Gossain 
Luchmee Narain Poorer . 24 W. R., Cr., 23 

65. * — Evidence taken as 

to some only of accused — Illegal order. — Where a 
Magistrate bound down twenty-six persons to keep the 
peace under section 491 of the Criminal Procedure 
Code, 1872, after recording evidence as to eleven of 
them only, the order was set aside as to the persons 
not affected by the evidence. In the matter oe 
Kassim Biswas . . . 10 C. L. R., 335 

68. — Criminal Proce- 

dure Code, 1882, ss. 107, 112 , llo. — Security to keep 
the peace — Substance of information — Joint inquiry . 
—A Magistrate ordered sixty- nine persons to show 


RECOCmSAINCE TO KEEP PEACE— 

continued . 

8 LIKELIHOOD OF BREACH OF PEACE 
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Evidence of likelihood of breach of peace 

— continued 

cause why they should not give security to keep the 
peace, it having been reported to him by the police 
and the tehsildar of thepergunnah m which such per- 
sons resided that they were likely to commit a breach 
of the peace at a religions procession which was about 
to take place, and the holding of which was opposed 
to their religious tenets. After an inquiry, as 
against all the accused jointly, the Magistrate, on the 
ev idence of the tehsildar and a sub-inspector of police, 
oidered that ten of the accused, who were said to he 
the ** ringleaders,” should enter into bonds with 
sureties and the rest should enter into their own 
recognisances to keep the peace for one year Held 
that the Magisti ate J s order, purporting to he prepared 
nndei section 112 of the Criminal Procedure Code, 
did not adequately or properly disclose the substance 
of the report or information upon which he issued his 
summons . the parties were entitled to something 
more than a mere assertion by the Magistrate that he 
had been informed that a breach of the peace was 
likely to occur, in order to enable them, if they were 
m a position to do so, to bring evidence to re out the 
truth of such information ; that the very loose state- 
ments of the tehsildar and the sub-inspector, as to the 
large majority of the persons summoned, were quite 
insufficient to justify the wholesale order foi security 
passed by the Magistrate ; that as the religious pre- 
cession would have been over in a fortnight, it was a 
most excessive exercise of power to require all the 
parties to give security for one year; and that the 
Magistrate should have dealt with the cases of the 
ten alleged “ ringleaders ” first, and should have re- 
quired the tehsildar and sub-mspector to give much 
fuller statements seriatim , and particularly as to each 
individual man, and as to the remaining fifty-nine, 
there should have been some clear and distinct proof, 
affecting each of them, and warrantmg the inference 
that such pei son was likely to commit a breach of the 
peace or to do a wrongful act likely to occasion a 
breach of the peace. Queen- Empress v . Nathu 

[L It. R., 6 AH., 214 

87. * — ■ — Interference of 

Sigh Court — Criminal Procedure Code , 1861, ss. 
282, 288 — Where there is evidence which would 
justify the finding of a Magistrate that an act likely 
to cause a breach of the peace had been committed, the 
High Court will not mterfeie with the proceedings of 
the Magistrate. Anonymous . 4 Mad., Ap., 38 

68. Evidence taken 

irregularly. — The High Court declined to interfere 
with an order passed by a Magistrate m a case in 
which he ordered security to be taken for the preser- 
vation of the peace, where it appealed that the evi- 
dence was sufficient to warrant the order, although 
such evidence was taken in the vernacular and in dis- 
regard of the provisions of section 267 of the Code of 
Criminal Procedure, 1861. Queen v Puriag Singh 
[13 ¥, R., Cr., 20 
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9. SECOND APPLICATION FOR SECURITY. 

69. Order for recognisances not 

passed at decision of case. — Necessity of subse- 
quent proceedings for valid order — Criminal Proce- 
dure Code , 1861, ss . 280, 281 — An order calling for 
recognisances under section 280, or for security under 
section 281, Code of Criminal Procedure, must be 
passed at tlie time of deciding the original case. If 
no such oider is then made, subsequent proceedings 
must be taken under section 282, and the parties 
summoned to show cause In the matter of the 
PETITION OF GOBIND SOQBOODHEB 

[15 W. R., Cr., 58 

70. — — — • Subsequent order . 

— Criminal Procedure Code, 1861 , s,28l — Evidence 
of likelihood of breach of the peace — Separate sum- 
mons —Although it is competent to a Magistrate, 
upon conviction and sentence for assault, to order the 
accused to enter into an engagement to keep the peace, 
yet having omitted to do so he can afterwards only 
institute proceedings under section 281 of the Crimi- 
nal Procedure Code, upon receiving some further 
credible information (other than that which he de- 
rived from the previous trial) that the parties are 
likely to commit a breach of the peace. Queen v 
Powell 3I.W„ 90 

71. Use c f evidence formerly- 

taken in other proceedings.— Criminal Proce- 
dure Code , 1872 , s 491. — Evidence Act, s 33 — Sec- 
tion 33 of the Evidence Act, 1872, does not justify a 
Magistrate, m proceedings under section 491 of the 
Criminal Procedure Code, in using evidence taken m 
a previous criminal tual m supersession of evidence 
given m the piesence of the accused. Queen it 
Prosonno Chunder Gossami 22 W. R., Cr., 36 

See Dilloo Singh v . Ootim Singh 

[22 W. R., Cr., 9 

Run Bahadoor Singh v. Tilesstjeee Kooer 

[22 W. R., Cr., 79 

72. ■ Order for further security.— 

Criminal Procedure Code, 1861 , s. 290.— Procedure. 
—Where a matter m respect of which further secu- 
nty to keep the peace is required is the same as that 
before the Magistrate on the first occasion, the case 
can only be dealt with under section 290 of the Code 
of Criminal Procedure. Be Silya v. Jehangeer 

[7 W. R., Cr., 23 

Rally Churn Singh v. Bunker Singh 

[7 W. R., Cr., 26 


10. EFFECT OF ORDER POSTPONING 
PROCEEDINGS FOR CIVIL SUIT. 

73. • Discharge of accused. — Cri- 

minal Procedure Code, 1872, s . 491 —An order post- 
poning proceedings mstituted under section 491 of 
the Code of Criminal Procedure (Act X of 1872) 
until the person called upon to show cause shall have 
.established m a Civil Court the title claimed by him 
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Discharge of accused— continued 
to the pioperty disputed, with reference to which 
there is a likelihood of a breach of the peace, amounts 
to a discharge. Empress v . Dhuniram 

[5 C. L. R., 360 


11. ORDER LIMITED BY REQUISITION. 

74. — — - Order going beyond terms 

Of requisition. — Criminal Procedure Code , 1872, 
ss 491, 492 — Order for other and further security 
than originally required — Where information of a 
piobable breach of the peace is first laid m general 
terms and is subsequently supported by evidence, 
which is given in the presence of the persons who are 
particularly implicated by it, the case for a demand 
for recognisances may properly rest on the whole 
evidence taken m the case , but when a Magistrate 
calls upon persons to show cause why they should not 
be bound down in tbeir own recognisances to keep 
the peace, he cannot go beyond the requisition, and 
on the adjudication of the matter older them to 
furnish other securities besides. In the matter of 
THE PETITION OF ABDOOL BARI 

[25 W. R., Cr* 50 


12. AMOUNT OF SECURITY. 

75. Considerations in fixing 

amount of security. — Criminal Procedure Code, 
1861, s 284 — A Magistrate should have due regard 
to the circumstances of the case and the means of 
the paities when fixing the amount in which the 
sureties should he bound in a case uniei section 284 
of the Code of Criminal Procedure, 1861 In the 
MATTER OF THE PETITION OF NlLMADHUB GHOSAL. 
IH THE MATTER OF THE PETITION OF JULOONATH 

Roy W. R., Cr„ 1 

76. - Mode of calculating amount. 

—Criminal Procedure Code, 1872, s 493— Means of 
parties called on.— The High Court reduced the 
amount of recognisances required m this case, as it was 
very much in excess of, and out of proportion to, the 
means of the party accused,— section 493 of the Cri- 
minal Procedure Code requiring that the Magistrate 
should look to the means of the party ordered to 
find sureties. Futteh Bahadoor v G&bon L at,t, 
Mahomed v . Gibbon . . 22 W. R^ Cr., 74 

77. Statement of amount in 

summons. —Power of Magistrate to alter amount 
and form from what is stated %n summons. — A party 
was called upon summons to show cause why he 
should not he required to enter into his own recogni- 
sance to keep the peace for six months, the amount 
specified being R200. On his appearing before the 
Magistrate be was required to enter into bis own re- 
cognisance to the amount of R4,000, and to find two 
sureties for S 1,000 each, for a period of one year. 
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12. AMOUNT OP SECURITY — continued. 

Statement of amount in summons-cos- 

tinued . 

Meld, the order was an illegal one. Queen u» Isree 

Pershad Singh 

[9 B. 31 R„ Ap, 44: 18 W. R., Cr. s 81 

jSee In the matter op the petition op Abdool 

Bari , 25 W. R„ Cr* 50 

78. „ — * Power to increase amount. 

— Criminal Procedure Code , 1851 } s 290 — Notwith- 
standing that a person has been bound down by bond 
to keep the peace £oi a stated period, a Magistrate 
has power, under section 290 of the Code of Crimi- 
nal Procedure, to increase the amount of the security 
required before the expiry of that period. In the 
matter op the petition op Ggoboodass Rot 

[18 W. R„ Cr., 57 

IS. EFFECT OF SIGNING WRONG BOND. 

79 . Bond signed by mistake 

for security for good behaviour.— Invalid 
bond. — Where a person who had been required to 
give a bond to keep the peace in the form E to 
schedule II of the Code of Criminal Piocedure, instead 
of giving such bond, signed a security bond m the 
form G under section 509 of that Code for good 
behaviour, it was held that the latter did not consti- 
tute a binding obligation. Bindessubee Pershad v 
Gujadhus Pershad . . 23 W. R., Cr., 1 

14 CANCELLING ORDER. 

90* Bower of Magistrate to 

cancel order. — Criminal Procedure Code , 1861,ss. 
282 , 291. — A Magistrate may, under section 291 of 
the Code of Criminal Procedure, cancel an order 
passed by him under section 282 of that Code, sum- 
moning a person to show cause why he should not 
enter into a bond to keep the peace. Anundee Kooer 
v. Soonest Kooer. Government v. Anundee 
Kooer , . • .10 W. R., Cr., 40 

81 . Bower of Sessions Judge to 

cancel Magistrate’s order for recognisances. 
— Power of Appellate Court — In a case m which an 
accused was charged with voluntarily causing griev- 
ous hurt, the Magistrate convicted him of that offence, 
and also ordered him to furnish recognisances to keep 
the peace Held that as the Magistrate had jurisdic- 
tion under Chapter XVIII of the Code of Criminal 
Procedure to pass the latter order regarding recog- 
nisances, the Sessions Judge could not, on appeal, 
while upholding the conviction for grievous hurt, 
cancel the order as to take recognisances, the evi- 
dence on the record being sufficient for that purpose. 
Queen v. Imamoodeen Bhina . 13 "W. B., Cr., 73 

15. DISCHARGE OF RECOGNISANCES. 

82. Order as to disposition of 

property in dispute.— Illegal order,— Where a 
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contmued. 

15. DISCHARGE OF RECOGNISANCES 

—continued. 

Order as to disposition of property in 
dispute — continued . 

Magistrate who apprehended a breach of the peace 
eventually discharged the recognisances which he 
had compelled the parties to give, it was held that 
he exceeded his jurisdiction when he also gave dnec- 
tions as to the disposition of the property in dispute 
between the parties. Chowdry Sheo Nundun 
Proshad v. Chowdry Nil Kanth Proshad 

[13 W. R., Cr* 44 

16. FORFEITURE OF RECOGNISANCES. 

83. Proof of forfeiture. — Crtm - 

nal Procedure Code, 1872 , 502 — Evidence on 
oath . — A Magistrate has no jurisdiction to call on a 
person who has entered mto a recognisance bond, 
under section 493 of the Code of Criminal Procedure, 
to pay the penalty or show cause why he should not 
do so, without previous pnma facie proof, by which 
is meant evidence on oath, that it has been forfeited. 
In re Habiram Birbhan . . 11 Bom., 170 

84. — — • Sufficiency of m- 

deuce to prom forfeiture — Before a recognisance 
can be forfeited, it must be proved that the person 
accused has either personally broken the peace or 
abetted some other person or persons in breaking it. 
The mere fact that the accused is a servant of one of 
two rival parties for whose benefit the breach took 
place is not sufficient. Queen v. Kaldy Bhyrub 
Sandyal . . . . 11 W. R., Cr., 52 

85. Necessity to re- 

cord evidence of forfeiture — Before a Magistrate 
can declare that recognisances to keep the peace have 
been forfeited, he must record legal evidence m the 
presence of the accused, proving that he was about 
to do something which would cause a breach of the 
peace. In re Kalikant Roy Chowdry 

[3 B. X>. R., Ap., 155 : 12 W. R., Cr., 54 

86. «= ■ Necessity for 

evidence of forfeiture . — Criminal Procedure Code, 
1872 , s 502. — An order estieatmg a recognisance or 
a bail bond must he made upon evidence duly recorded 
m the case, and not upon evidence taken m other 
cases Where a Magistrate makes an order forfeit- 
ing a recognisance under section 502 of the Cnminal 
Procedure Code, the terms of the section must he 
strictly followed. It is not competent to direct that 
in default of payment the person whose recognisance 
is forfeited should he imprisoned, without first issu- 
ing a warrant for the attachment and sale of his 
immoveable property. In the matter oe Mohesh 
Chunder Roy . . . 10 C. L. R., 571 

87. Evidence of per- 

son bound over. — Power of Magistrate to reduce 
penalty — Per Ainslie, J. — In a case in which pro- 
ceedings are taken for forfeiture of recognisances, the 
pei son against whom they are held is competent to give 
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16. FORFEITURE OF RECOGNISANCES 
— continued . 

Proof of forfeiture — continued . 

evidence on oath on his own behalf Queers,— When 
recognisances aie forfeited, is a Magistrate bound to 
forfeit the whole amount of the bond, and is the 
power of reducing the sum to a penalty corresponding 
to the breach of the peace confined only to the Gov- 
ernment? In the matte# of the petition op 
Jehan Buksh . . * 15 W. R., Cr., 87 

88. - Opportunity to 

accused for cross-examination of witness. — Proceed- 
ings on forfeiture of recognisance . — Criminal Pro- 
cedure Code ( Act X of 1872), s . 502 — A Magistrate 
is not justified m forfeiting a recognisance under sec- 
tion 502 of Act X of 1872, unless the party charged 
with a breach of the peace has had an opportunity of 
cross-examining the witnesses upon whose evidence 
the rule to show cause why the recognisance should 
not be forfeited has been issued. Empress v . Nobin 
Chunder Butt 

£X I*. R., 4 Calc., 865 4 C. I*. R., 243 

89. — — Delay in taking steps to 

forfeit recognisance. — Invalid proceedings — 
When a Magistrate has before him the fact that a 
person convicted by him of an offence attended with 
violence was under recognisance to keep the peace, 
and does not nevertheless proceed to forfeit such re- 
cognisance, it must be held that he thought it un- 
necessary to do so. Proceedings taken after the lapse 
of a considerable period are bad and contrary to the 
intention oi the law. In re Ram Chunder Lauda 

[1 C. L. R., 134 

90. Liability to forfeiture.— 

Commission of offence. — Theft . — Where a person has 
been bound down by recognisance not to commit a 
breach of the peace, the amount of the recognisance 
cannot be recovered from him if he is guilty of an 
offence, such as theft, which does not amount to a 
breach of the peace, or which is not likely to occasion 
a breach of the peace In the matter op the peti- 
tion op Haran Chunder Roy 

[18 W. R.j Cr., 63 

91. — Subsequent offence. 

-—A person was bound down under recognisances to 
keep the peace towards all Her Majesty's subjects 
for a period of one year Some time afterwards he 
wiongfully confined and extoiteda sum of money from 
two ryots who were supposed to have committed theft 
on his lands, be being for such offence fined and bis 
recognisances forfeited. Meld that the matter ought 
to have ended with the fine ; for the ryots not having 
offered any resistance, no breach of the peace took 
place, and the amount of the recognisance could not be 
taken. In the matter op the petition op Zea- 
ruddin Howabdar . . 19 W. R., Cr., 48 

92. Criminal Proce- 

dure Code ( Act XXV of 1861), s. 293 — Jurisdic- 
tion, — A. executed m district T. a recognisance to 


RECOGNISANCE TO KEEP PEACE— 

continued. 

16. FORFEITURE OF RECOGNISANCES 

— continued 

Liability to forfeiture— continued. 

keep the peace towards B . A was afterwards convict- 
ed m district S. of having assaulted B. m that dis- 
trict. Meld, A had forfeited bis recognisance, and 
the Magistrate in district T. coaid proceed against 
him under section 293 of the Criminal Procedure 
Code. Queen v. Sham Sunder Chowdby 

[2 B. L. R., A. Cr„ 11 

93. — — — Assault . — On the 

application of A., a recognisance was taken from B. 
that he would keep the peace for six months under a 
penalty of R.500 Before the expiry of the period B. 
assaulted C. Meld that there was a forfeiture of the 
recogmsance. Jahu Bax v. Government 

[6 B. L. R„ Ap., 66 : 15 W. R., Cr., 14 

94. — - Criminal Proce- 

dure Coae, 1872, s 502 . — Where certain, persons were 
bound over to keep the peace and were subsequently 
convicted of voluntarily causing grievous hurt, and at 
the time of eonviction the Magistrate made an order 
estreating their recognisances, as part of his judg- 
ment in the case, without in any way fulfilling the 
provisions of section 502 of Act X of 1872, and the 
convictions were quashed by the Court of Session, 
the High Court cancelled the order of forfeiture. 
Queen v. Ghisa * . * 7 IN. W, 9 375 

95. Criminal Pro- 

cedure Code , 1872, s 502 — Forfeiture of recogni- 
sances. — Fresh recognisances . — On the 20th of April 
1S77 A w as bound down to keep the peace for one year. 
On the 14th of January 1878 he was convicted of an 
offence, and sentenced therefor to fine and imprison- 
ment, but no order was made for the recovery of the 
penalty, though the Magistrate knew that the recogni- 
sance had been forfeited. On the 2nd of April 1878 
the Magistrate, at the instance of a third party, called 
upon A. to show cause why the penalty of the recog- 
nisance should not be paid, and a warrant for it 3 
recovery was issued on the 6th of June 1878. Meld 
that the warrant must be quashed, on the ground 
that the Magistrate having inflicted a sentence of 
fine and imprisonment with the knowledge that the 
recognisance was forfeited, he was not competent to 
mfiict a further penalty on a reconsideration of the 
circumstances. In the" matter or Parbutti Churn 
Bose ..... 3C. L. R.,408 

96. Forfeiture of portion of re- 

cognisances, — Criminal Procedure Code, 1861, s. 
293 — Under the provisions of section 293 a Magis- 
trate cannot direct the forfeiture of a portion of the 
penalty. Where the amount of the recognisances 
were wholly out of proportion to the nature of the 
dispute and to the means of the parties, the High 
Couit held they could not interfere, but the Govern- 
ment might be moved m the matter. In the 

MATTER OF THE PETITION OF NlUMADHUB GhOSAL. 

In the matter of the petition of J udoonath 
Roy 19 W. R., Cr„ 1 
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recognisance to keep peace— 

continued. 

16. FORFEITURE OF RECOGNISANCES 
— continued. 

97. Seduction of penalty.— 

Power of Magistrate to enforce only portion of 
penalty. — A Magistrate lias no power to mitigate 
the penalty entered m a recognisance bond, which 
must be enforced to its fall amount, unless Govern- 
ment forego a portion of the penalty. Anonymous 

[1 Bom., 138 


RECOBDEB OF MQTnMEIlS~continued. 

See Cases under Recorders Act, 1863. 

See Superintendence op High Court— 
Chakebb Act. s. 16-Cito Cases ^ 

2. jurisdiction of Recorders. • 

Execution of decree made hy Town /»««*«** 
munoner -The Court of the Recorder of Moulmem 
has no iurisdiction to execute a decree made hy the 
late Court of the Town Assistant C^missione^ 


— Power of Court to 

redude amount of penalty — The High Court has no 
power to reduce the amount of recognisances \shich 
have been forfeited, hut in a case of hardship the 
matter should be referred to Government. Empbess 

v . Bubal Huqq _ ^ 

[I. E. B., 3 Calc., 757 : 2 C. R. R., 408 

In the matter op the petition op Nilmadhub 

Eor .... 19 V?. B., Cr., 1 

In the matter op Baki Hazi . 8C.L. R., 72 

99 . Mode of enforcing penalty. 

Surety — Imprisonment on forfeituie of recog - 

nisanee to keep the peace — Section 294 of the Code 
of Criminal Procedure, 1861, did not authorise the 
imprisonment of sureties. Anonymous 

* f4 Mad., Ap., 69 


RECORD. 

See Practice— Criminal Cases— Record 
in Sessions Cases . 14 *W. R., Cr., 46 
[15 w. R., Cr., 16 
7 W. R., Cr„ 112 
8 W. R., Cr., 30, 57 


Signature to— 


See Practice— Criminal Cases — Signa- 
ture op Magistrate. 

[X X, B., 6 Mad., 396 

of Proceeding in Small Cause 

Court. 

See Evidence — Civil Cases — Miscella- 
neous Documents — Small Cause 
Court, Proceedings in — 

[6 B. L. K., 729 ; 730, note 
7 B. L. R., Ap., 61 


■ of rights. Entries in- 


-Rent 


See Jurisdiction op Civil Court- 
and Revenue Suits, N -W. P 

[I. X. R., 1 AH., 613 

office. Report from— 

See Evidence— Criminal Cases— Pre- 
vious Convictions. 

, [6 B. X. B., Ap., 15 

RECORDER OF MOTTXMEIN'. 

See Administration - 10 Wv B., 86 
See Parties— Adding Parties to Suits 
—Generally . - 10 W. B., 86 


2 ' X — Trespass to per- 

sonalty m foreign State. -'Judicial cognisance .— 
Question of title.— Trespass to personalty v m a to- 
reign State (the title to such personalty depending 
upon the right to land m such foreign State) is cognis- 
able by the Recorder's Court, so as to rebut a pnnid 0 
facie title to such personalty acquired withm the 
Court's jurisdiction. The Recorder's Court cannot 
take judicial cognisance of the fact that the country 
in which the rights of the party attempting to 
rebut such prxma facie title accrued is lawless and 
unsettled, and possesses no tribunal capable of pro- 
nouncing a decision on the rights of the parties 
which the Recorder's Court could consider as the 
decision of a Court of competent jurisdiction. Al- 
though the foreign State might be civilised, and have 
Courts competent to try the title, the Recorder s i 
Court would have a right m a suit against a party 
subject to bis jurisdiction to try incidentally the 
question of title to the land for the purpose of 
determining the right to the p erso nalty Saya Loo 
v Nga Paw Loo • * 6 W. R., Civ Ref., 4 


RECORDER OF BAETHXXB. 

See Cases under Recorders Act, 1863. 
See Superintendence op High Court — 
Charter Act, s. 15— Civil Cases. 

ns w R SKI 


— Cause of action — 

Defendant out of the jurisdiction.— The Court of the 
Recorder of Rangoon had no jurisdiction m a suit 
brought against a defendant dwelling m buiat, though 
the cause of action arose m Rangoon Anonymous 
Case 18 W. B., 397 


EECOKDERS ACT (XXI OF 1863). 

L - Jurisdiction of Recorder — Recorder 

of Moulmem — District of Amherst — Under Act 
XXI of 1863, the Recorder of Monhnem had no power 
to order execution to issue on- a judgment of the 
late Court of the First Class Assistant Commissioner 
of the district of Amherst. In the matter op 
Ryaw Petee . . . 6 B. L. R., Ap., 15 

2, — * Minors Act, JX of 1861 — Juris- 

diction of Recorder —Recorders appointed under Act 
XXX of 1863 possess all the jurisdiction relative to 
minors refened to m section 1, Act XX of 1861, 
or intended to be given by that Act In re Hutton 
[3 W. R., Bee. Bef., 5 

3 t Jurisdiction of Recorder. — Juris- 

diction of Judge in cases of Bank in which he is 
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RECORDERS ACT (XXI 03? 1863)-eo»- 

timed, 

a shareholder — A Recorder under Act XXI of 1863, 
being the holder of Bank of Bengal shares, has power 
to dispose of a suit to which the Bank is a party/m a 
case of necessity, as when the Commissioner also has 
shares in the Bank. Bank of Bengal v, Golam 
Azim 12W.E,, 185 

S. 11 . — Jurisdiction of Recorder . — 

Suit on judgment of Court of Queen’s Bench — In a 
suit to make a judgment passed m the Court of 
Queen’s Bench m Loudon a judgment of the Record- 
er’s Court m Rangoon, and to enforce the said judg- 
ment m due foim of law within the jurisdiction of 
the Court last mentioned, it was held, with reference 
to section 11, Act XXI of 1863, that the Recorder 
had no jurisdiction to entertain the suit, it not being 
a suit for land, and the defendant not dwelling, 
carrying on business, or personally working for gam 
within the local limits of the Court’s jurisdiction, and 
the cause of action not having arisen within those 
limits. Sieveking, Droop, & Co., v Focke 

[9 W. R., 215 

— — - 1 S. 17 . — Withdrawal of license to 

practise as a pleader . — The Recorder of Moulmein, 
under section 17 of Act XXI of 1863, had no power 
to withdraw a license granted by him to plead in the 
Court of Moulmein, “ except for any sufficient rea- 
son.” In the matter of Thomson 

[ft B, X*. R., 180 . 14 W. R., 257 

* ss. 22, 25 . — Reference to High 

Court — Execution of decree — The Recorders could 
not, under Act XXI of 1863, refer for the opinion of 
the High Court questions arising m execution of a 
decree The question must be one in the trial of a 
suit Dacosta v. Currie . 4 B. I*. R., A. C„ 50 

S C. Ashbttrner v Currie . 13 W. R., 27 

In the matter of Sutherland . 9 W. R., 478 

1« — 8. 27. — Appeal to High Court — j 

Valuation of suit — Wheie the plaintiff sued to estab- ] 
lish his right to a quantity of timber, the value of 
which he stated m his plamt to be Rl,590, but on 
appeal to the High Court valued his appeal at R3,100, 
and made no claim for damages, — Held that no 
appeal lay to the High Court under section 27, Act 
XXI of 1863 Mutu v Veerapah Chetty 

[8 B. L. R., Ap., 91 : 17 W. R., 243 

2. — — s. 27 and s. 39. — Appeal — Valua- 

tion of suit —The Recorder of Moulmein, in trying 
an administration suit, valued at Rl3,000, found as 
to R6,000 m value of the property claimed that it 
did not exist. The value of the amount decreed by 
him amounted to R7,000, Held that, under Act 
XXI of 1863, sections 27 and 39, the appeal lay m 
the first instance to the High Court, and not to the 
Pnvy Council. Hawabi v. Ibrahim Sali Bhay 
' Bapti 5 B. L. R., 305 

S. C Howah Bee t?. Ibrahim Sales Bhoy 
Duplee . 13 W, R., 393 


RECORDS, LOSS OF— 

Appeal case to High Court — Proce- 
dure. — Where the records of a case in appeal were 
not forthcoming, the High Court ordei ed the return 
of whatever papers had been sent up, together with 
such papeis as the parties had respectively filed, 
with a direction to the lower Court to summon both 
parties, and to take such further evidence as either 
of them might think fit to adduce m support of his 
case, and to return such evidence with its own opinion 
for final disposal by the High Couit Bunwarey 
Lall v . Furlong . . . .8 W. R., 38 

in Mutiny by burning. 

See Possession — Evidence of Title. 

[4 B. B. R., Ap., 21 

REDEMPTION. 

See Cases under Mortgage— Redemp- 
tion. 

— Conditional decree for — 

See Decree— Form of Decree — Mort- 
gage . L L. R„ 1 AIL, 344, 524 

Decree for— 

See Set-off — Set-off allowed. 

[L Ii. R., 4 Calc., 742 

Right of— 

See Cases under Equity of Redemption. 

See Cases under Mortgage— Redemp- 
tion— Right of Redemption. 

Suit for — 

See Decree — Form of Decree— Mort- 
gage . . I. L. R., 7 Bom., 11 

See Jurisdiction— Suits for Land- 
General Cases . I. L. R., 1 All., 431 
See Limitation Act, 1877, s. 2 

[I. L. R., 9 Bom., 475 

See Cases under Limitation Act, 1877, 
ART 148 (1871, art. 148). 

See Cases under Mortgage — Redemp- 
tion 

of usufructuary mortgage. 

See Decree — Form of Decree — Mort- 
gage . I. L. R., 1 AIL, 344, 524 

See Cases under Mortgage— Redemp- 
tion. 

See Munsif I. L. R., 1 All., 020 

REFERENCE FROM SDDDER COURT 
AT AGRA. 

— - - ■ - Establishment of High Court . — Let~ 

ters Patent , H -W P, 1866 , s. 27 . — The Sudder 
Court, being equally divided, referred a case for the 
opinion of the High Court of Calcutta The High 
Court at Agra having been established in the mean- 
while, — Held that the Chief Justice of that Court 

7 N 
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REFERENCE FROM SUDDER COURT 

AT AGRA— continued, 
had power to hear and determine the case. Udey 
Eunwar v . Ladu 

[6 B. L. R. 9 283: 15 W. R. } 
F. C. s 16: 13 Moore’s I. A*, 585 

REFERENCE TO FUEL BENCH. 

L — Rower of one Judge to refer. 

-—■When the senior Judge of a Division Bench of the 
High Court composed of two Judges passes an order 
which he intends as a final judgment in a case, the 
junior Judge cannot of his own authority refer the 
case to a Full Bench. In the matter or the 
tetition or Ceunder Kant Bhuttacharjee 

[B.L. R., Sup. VoL. Ap, 3 43 

S C. Chunder Kant Bhuttacharjee v Binda- 
bun Chunder Mookerjee . 7 W. R., 277 

% Refusal to answer question 

when found not to arise in the ease. —The 
majority of the Judges of a Full Bench refused to 
answer the question referred, on the ground that it 
did not arise in the case. Indba Chandra Dugar 
v. Brindabun Bihaea 

[7 E. L. R., F. B., 251: 15 W. R., F. B., 21 

3. Question referred not answered on 

the ground that it did not arise in the case. Gibish 
Chandra Lahury ©. Faxir Chand 

[B. L. R., Sup. Vol., 503 

Gopal Chunder Roy v. Gooboo Doss Roy 

[B. L. R,, Sup. Vol., 764, note 

See also Ram Kanth Chowdhry v . Bhuban 
Mohan Biswas, per Peacock, C J 1 

[B. L. R., Sup. Vol., 25 : W. R., F. B., 183 

See Kibtee Narain Chowdhry v. Protap 
Chunder Burooah . W. R^ F. B., 129 

4. : Reh? and Macpherson, J. J., 

were of opinion that the fiisb question referred did not 
arise in the case, and therefore should not have been 
answered. Prosonno Coomar Pat Chowdhry v. 
Koylash Chunder Pal Chowdhby 

[B. L. R„ Sup. VoL, 759 
2 Ind. Jur., 3ST, S., 327 : 8 W. R., 428 

5. Difference of opinion be- 

tween individual Judges. — Practice —A ques- 
tion arising fiom a conflict of opinion between 
individual Judges is not, properly speaking, the sub- 
ject of reference to a Full Bench. Raj Koomar 
Singh v, Sahebzada Roy . L I* R. s 3 Calc., 20 

6. Practice. — . "Regular appeal — 

Special appeal — On a reference to a Fall Bench 
from a special appeal, the Full Bench will decide the 
special appeal, but on a reference from a regular 
appeal the Full Bench will only decide the point 
referred, and send the case back to be dealt with by 
the Bench which made the refeience Suedar Reza 
t>. Amzad A LI 

[I. L. R., 7 Calc , 703 : 10 C. L. R., 121 

* 

* l * Matter not decided in order 

of reference.— lion Ad, XV of 1877, sch. 


REFERENCE TO FULL BENCH.— Mat- 
ter not decided in order of reference — 

continued, 

11, at i 64 — Statement of account unsigned — Cause 
of action . — The plaintiffs claimed on a statement 
of account m writing dated the 18th October 1877 ; 
this statement of account was not signed by the 
defendant. The date of the institution of the suit 
! was the 30th September 1880. A Division Bench of 
the High Court held on the appeal on the case com- 
ing up before them on the 18th October 1877, that 
the suit was not based upon any express contract 
I made between the parties ; that the transaction which 
1 took place on that date did not constitute an im- 
plied contract ; and that, therefore, these contentions 
were not open to the plaintiffs j but the Court referred 
the question whether the plaintiffs’ claim, so far as it 
was based on the statement of account on the 18th 
October 1877, fell wnthin article 64 of schedule II 
of Act XV of 1877 Held by Mitter, Peinsep, 
and McDonell, J, J.— That the question referred 
w r as a matter of limitation arising in the case which 
had not been decided m the. order of reference, 
and without such a decision the case could not be dis- 
posed of ; and as to that point, that the statement of 
account, not being signed by the defendant, did not 
fall nothin the terms of article 64 of schedule II of 
Act XV of 1877 Held by Garth, C J , and Tot- 
tenham, J. — That the Division Bench having held 
that the transaction afforded no basis for a suit,, 
had disposed of the case, and the question referred 
was therefore immaterial. Dukrb; Sahu v. Maho- 
med Bikhtt 

[I. L. R., 10 Calc., 284 : 13 C. L. R., 445 

8. Matter not decided in or made 

the subject of reference.— Matter for decision by 
Full Bench,— Per Tyrrell, J, that m a reference 
to the Full Bench the only mattei s which can legally 
be attended to are the cases referred, and it is not 
competent for the Full Bench to review or pronounce 
judicial opinions upon the Court’s judgment m cases 
which have been finally decided and not made the 
subject of reference. Jagram Das v. Naram Lai, 

I It JR, 7 All, 867; and Afzal-un-ni$sa Begatnv. 
Al Ah, I L R , 8 All , 85, followed and explained. 
Jadu Rai v, Kanizak Husain 

[I. L. R., 8 All., 578 

REFERENCE TO HIGH COURT-CIVIL 
CASES. 

See Recorders Act, 1863, ss 22, 25 

[4B.L. R., A.C, 50 
13 W. R , 27 
9 W. R., 478 

See Review— Power to Review. 

[I. L. R., 10 Bom., 08 

See Right to Begin . 13 B. L. R., 142 

See Cases under Small Cause Court, 
Moeussil— Pbactice and Procedure — 
Reference to High Court. 

See Cases under Small Cause Court, * 
Presidency Towns— Practice and 
Procedure— Reperenc^ to High 
Court. 
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REFERENCE TO HIGH COURT-CIVIL 

CASES — continued . 

1 . Question for reference . — Act 

XXIII of 1861, s . 28 — Question arising on applica- 
tion for review — Section 28, Act XXIII of 1861, 
merely authonsed the reference of such questions as 
might arise in the trial of the suit, and not of questions 
arising on an application for a review of judgment, 
which cannot m any sense be considered as the trial 
of a suit* Bonomally Deo v . Ram Sodoy Chuce- 
EEBUTTY .... 17 W. R., 95 

2 Question arising 

on application for review — A reference cannot he 
made upon an application for a leview of judgment 
Talim Mundal v . Watson & Co. . 17 W R., 94 

3. * Order made on ap- 

plication for probate . — Court of concurrent jmisdic- 
tion . — Succession Act (X of 1865), ss 182,264 — Code 
of Civil Procedure {Act X of 1877), s 617 .— The 
order made by a District Judge on an application for 
probate not being a final oidei, cannot be referred 
for the opinion of the High Court under section 617 
of the Code of Civil Procedure But the Court will, 
under certain ciroum stances, entertain such an ap- 
plication, as a Couit of concurrent jurisdiction, under 
section 264 of the Succession Act. In the mat- 
ter or Monohur Mookerjeb 

[I. L. R. 9 5 Calc , 756 : 7 C. L. R. s 228 

4. — Criminal Pro- 

cedure Code , 187 7, s. 617 . — Case in which there is no 
appeal — It is only when a matter cannot come 
before the High Court as a Court of Appeal that a 
reference can be made under section 617 of the Civil 
Procedure Code (Act X of 1877). Krishna Nath 
Sircar v. Ram Kumar De . 7 C L. E., 144 

5. Civil Procedure 

Code, 1882, s 617. — Final decree or order . — A Mun- 
sif, being of opinion that he had no jurisdiction to en- 
teitain a particular suit, made an older returning the 
plamt for presentation to the proper Court An 
appeal was preferred under section 588 of the Civil 
Procedure Code, to the District Judge, who, enter- 
taining doubts upon the question of jurisdiction, 
referred the matter to the High Court, under section 
617. Held that, inasmuch as the order of the 
Munsif was not a final decree m the suit, and any order 
of the Judge m appeal disposing of the plea of 
jurisdiction would not amount to a f< final ” decree 
withm the meaning of section 617 of the Civil Pro- 
cedure Code, the High Court had not jurisdiction to 
entertain the reference. Ramphul v Durga 

[L L R., 7 AH, 815 

REFERENCE TO HIGH COURT-CRI- 
MINAL CASES. 

See Counsel . . 9B.L, R. s 417 

[I. I». R., 1 Bom., 64 
See Pleader — Appointment and Ap- 
pearance . 6B.L.R^ Ap , 46 

[17 W. R., Cr., 37 
See Right to Begin . 9 B L. R., 417 
[20 W. R., Cr„ S3 
I. L. R., 8 Bom, 200 


REFERENCE TO HIGH COURT— CRI- 

MINAL CASES — continued . 

B’or confirmation of sentence of 

death. 

See Criminal Procedure Code, 1882, s. 
374 (1872, s 2S7, para I). 

[5 N.W., 130 

See Criminal Procedure Code, 1882, 
6 376 (1872, s* 288). 

[I. L. R., 1 Bom., 639 
19 W. R., Cr., 57 

Right of — 

See Oeeence committed beeore Penal 
Code . . LL.B ,1 AH, 599 

1 , - Discretion of Magistrate. — 

Criminal Procedure Code , 1872, s. 296 — A Magis- 
trate should, under section 296, Criminal Procedure 
Code, exercise a discretion as to whether he will 
refer a case to the High Court, and is not bound 
to refer every case in which he may detect an error. 
$ W.Pt, Cr , Let . 5, explained Nibarun Chun* 
dee Dass v Bkuggobutty Churn Chatterjee 

[20 W. R., Cr., 40 

2. Power to refer. — Power of 

Joint Magistrate . — Criminal Procedure Code , 1861, 
s. 434 — A Joint Magistrate of a district had no 
pow er to make a reference to the High Court under 
section 434 of the Code of Criminal Procedure Such 
references can be made only by the Sessions Judge 
or by the Magistrate of a district. Queen v. 
Chooramoni Sant . . . 14 W. R., Cr., 25 

3 Power of Magis- 

trate — Case heard by Sessions Judge — One of two 
prisoners, who were tried jointly before a Bench of 
Magistrates on the complaint of the District Magis- 
trate, appealed to the Sessions Judge and was ac- 
quitted The Distuct Magistrate thereupon, under 
sections 296 and 297 of the Criminal Procedure 
Code, 1872, transmitted the proceedings m the case to 
the High Court, and asked that they might be quashed 
on the ground that there had been a failure of 
justice. Meld that the Magistrate was not com- 
petent to refer the proceedings of a superior Court 
to the High Court. In the matter or Dayid 

[6 C. L. R., 245 

4* Power of Magis- 

trate . — Order of Appellate Court — Criminal Proce- 
dure Code {Act X of 1872), ss 295, 296, and 297 — 
A District Magistrate, being of opinion that the 
Sessions Judge had, on appeal, improperly set aside 
a conviction made by a Cantonment Magistrate, 
referred the matter to the High Court under section 
297 of the Code of Criminal Procedure. Meld that 
the Magistrate had no power to make such a lefer- 
ence. In the matter or the petition or Ram 
Ball. Empress v. Ram Ball 

[L L. R„ 8 Calc., 875 

5. Mode of reference . — Criminal 

Procedure Code, 1861 , s, 434 — Reasons for refer- 
ence by Judge . — A Sessions Judge, in referring a 

7 H 2 
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REFERENCE TO HIGH COURT-CRI- 
MINAL CASES.— Mode of Reference- 
continued , 

ease under section 434 of the Code of Criminal 
Procedure, should state reasons of his own for the 
refeienee, and not merely send up the reasons which 
may have been left by his predecessor. Batool 
Nashyo v, Bhugloo Chgwkbedae 

[10 *W. R , Cr., 50 

6. Question as to validity of 

Commitment. — Criminal Procedure Code, 1872, 
s, 296 . — Power of Sessions Court to set aside com - 
mitment . — The Court of Session has no power to 
set aside a commitment made under its direction If 
it doubts the legality of the commitment, it should 
make a reference to the High Court. In the MAT- 
TEE OP THE PETITION OP HASSAN RAZA KHAN 

[7 N. W., 211 

7. Order contrary to law.— Ses- 

sions Judge, — Criminal Procedure Code, 1872 , 5. 
296 , — Where a Sessions Judge considers that a judg- 
ment or order is contrary to law, or that the punish- 
ment is too severe, he should report the proceedings 
to the High Court in the manner prescribed by the 
circular order of 15th July 1863, which id applicable 
to references under section 296 of the Code of Crimi- 
nal Procedure, 1872. Eajkisto Paul v Nitty a- 
nund Paul, . . , 20 W. Cr., 50 


reference to sigh court— cri- 
minal CASES.— Power of High Court 
on reference — continued. 

The Court can only mterfeie under section 434, Code 
of Criminal Proceduie, when there is some illegality 
m the proceedings of a lower Court* Queen v Joy 
Kishen Lall . . . 12 W. R., Cr., 


12 . 


Criminal Proce- 


dure Code, s 307,— Trial by jury,— Verdict of acquit- 
tal — Sigh Courfs power of interference with the ver- 
dict of a jury,— In a case referred under section 307 
of the Criminal Procedure Code (Act X of 1882), the 
High Court will not, as a rule, interfere -with the 
verdict of a jury, except when it is shown to he 
clearly and manifestly wrong Queen- Empbess^u 


7VT 1 -VT1- i TW-c-*t 
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23 , — Question as to 

credibility of witnesses — Criminal Procedure Code , 
1861, s 434 — Section 434 gave the High Court no 
power to interfere m a case where the difference of 
opinion between the Magistrate and the Judge was 
as to the credibility of witnesses. The Magistrate^ 
order may he an improper one, hut if passed on legally 
sufficient evidence it cannot be called illegal. Oodla 
v . Baekat . . » , 18W.B., Cr., 7 

In the matteb op Ramdhun Mundle 

[18 W. R., Cr., 39 


0 , Question of jurisdiction 

pending trial. — Reference under s, 296 of Act X 
of 1872 by Court of Session — A Court of Session, 
after it had asked the assessors their opinion in a case 
which was being tried by it, suspended the trial of 
the case and made a reference to the High Court 
under section 296 of Act X of 1872, on a question 
of jurisdiction which had arisen in the tnal of the 
ease. Held that it was not intended that that sec- 
tion should be so used, and the Court of Session must 
dispose of such question itself. Empbess op India 
v Bhup Singh . . . 1. 1*. R., 2 All., 77X 

9 . Question of sufficiency of 

evidence. — Criminal Procedure Code , 1861, s, 434 
— Section 434 of the Code of Criminal Procedure, 1861, 
contemplated reference to the High Court m cases 
where the sentence or order is contrary to law. A 
case where a Magistrate had convicted of an offence 
on the evidence of one witness whom he considered 
credible was held not a proper subject of reference to 
the High Court. Queen t>. Bindu 

[8 W, R., Cr., 60 

10 , Power of High. Court on 

reference. — Criminal Procedure Code , 1882, s 434 
— The power exercised by a Court sitting as a Court 
to decide questions of law reser\ed in criminal cases 
under section 434 of the Criminal Procedure Code 
(X of 1882) is the power of review, and the Court is 
a Court of Reference and Revision, Queen- Em- 
PBEBS V, APPA SUBHANA MeNDBE 

[I. L. R.j 8 *Bom., 200 

IX. Illegality m pro- 
ceedings, — Criminal Procedure Code, 1861 , s, 434 


24. , — Criminal Proce- 

dure Code, 1872, s 296 — Acquittal by Magistrate , — 
When a Magistrate, having called on the prisoners for 
their defence, takes the evidence of a witness and 
finally acquits them of tbe charge, the High Court 
had no power to interfere upon a reference made to 
it under section 296, Act X of 1872 Okhoy Teli 
t?. Modhoo Sheikh . . 19 W. R., Cr., 55 

25. — — — Criminal Proce- 

dure Code, 1872 , s 296 — Order of Magistrate reject- 
ing application for restitution of forfeited property, 
— The High Court declined, on a refeienee under 
section 296, Code of Criminal Procedure, to interfere 
wnth the order of a Magistrate rejecting an applica- 
tion for the restitution of propeity which had been 
sold some years ago under the provisions of sections 
183 and 184 of tbe Code The proper mode of raising 
the question as to the propriety of the order would 
be by a regular suit against the Government. In 
THE MATTEB OP THE PETITION OP GhUMUNDEE 

Singh . „ * . 23 W*. R., Cr., 30 

10. Talcing up on, 

refeienee case where sentence of imprisonment had 
expired — Wheie the imprisonment awarded on a 
summaiy conviction before a Magistiate had alieady 
expired, the High Couit declmed to go into the case 
on a reference from the Sessions Judge* because it 
would be no advantage to the prisoner to do so, and 
because, if the Magistrate's proceedings were quashed, 
the prisoner would he put to the risk of being tried 
again for the offence with which he had been charged. 
Kopil Dgiai v , Kanhai Jenna 

[24W.R., Cr* 71 
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REFERENCE TO HIGH COURT— CRI- 
MINAL CASES — continued . 

17. Right of counsel* to be 

heard* — Criminal Procedure Code, 1872 ,$ 296 — 
Counsel cannot claim as of right to he heard on a 
refeience to the High Court under section 296 of the 
Criminal Procedure Code. Reg-, v Dev am a 

[ I. L. R., 1 Bom., 64 
See Angelo v. Cabgill . 9 B. L. R., 417 

REFUND OF STAMP DUTY. 

See Stamp-Duty, Refund op — 

REFUSAL TO GIVE RECEIPT FOR 
SIMMONS. 

■ See Penal Code, s. 173. 

[I. L. R., 3 Calc., 621 
5 Bom, Cr., 34 
I* I*. R„ 5 Mad., 199, 200, note 

REFUSAL TO PERFORM SERVICES. 

See Sebvicb Tenube. 

[I. L* R., 4 Calc., 67 

REFUSAL TO REGISTER. 

See Cases undkb Registeation Act, 

1877, s 35 (1871, s. 35). 

See Cases undeb Registration Act, 1877? 
S. 73 (1866, S 84; 1871, s. 73). 

REGIMENTAL DEBTS ACT. 

26 & 27 Viet., c. 57, ss. 5, 7, 8, 

10, 12, 22, & 35. — * Committee of adjustment — 
Moyal Wan ant, c. 17 — “ Surplus ” — “ Person ” — 
JBonafides — The president of a committee of adjust- 
ment, appointed under the provisions of 26 and 27 
Victoria, Cap 57 (Regimental Debts Act, 1863), wrote 
to the Agra Bank at Bombay a letter enclosing the or- 
der by which the committee had been appointed, stat- 
ing that he had given over to the widow of a deceased 
officer the whole of the estate of her husband by direc- 
tion of the Military Secretary to Government, and 
requesting the bank to conform to hei instructions 
concerning the amount of deposit receipts then in 
charge of the hank m the name of the deceased officer. 
The widow had taken out no letters of administration 
to the estate of her husband, nor had she a preferential 
claim or any preferential charge against it, hut she 
paid all the preferential chaiges. On receipt of the 
lettei from the president of the committee of adjust- 
ment, the hank paid over all the moneys of the deceased 
officer in their hands to his widow In a suit brought 
against the hank by the first plaintiff (the grand- 
daughter of the deceased officer), who had taken out 
letters of administration to his estate on 6th June 
1873, and her husband, the second plaintiff, to re- 
cover two thuds of the moneys so paid by the bank 
to the widow, with interest, — Held that, on the pay- 
ment, by the widow, of the preferential charges, the 
whole of the property i emaimng in the hands of the 
committee was “ surplus,' ” within the meaning of 
section 5 of the Regimental Debts Act of 1863, and 
that, assuming the Agra Bank at Bombay to be 


REGIMENTAL DEBTS ACT, 26 & 27 

Viet., c. 57, ss. 5, 7, 8, 10, 12, 22, & 35 

* — continued 

“ within the command,” within the meaning of sec- 
tion 7, the moneys of the deceased officer m the hands 
of the hank, as being part of such “ surplus,” should 
have been dealt with by the committee m accordance 
with the provisions of section 10 of the Regimental 
Debts Act, 1863, and clause 17 of the Royal Warrant, 
and should have been 1 emitted to the Military Sec- 
retary to Government Held, also, that the Military 
Secretary to Government had no authority to pay or 
order the payment of such “ surplus ” to any person 
except m accoi dance with the piovisions of section 
12 of the Regimental Debts Act of 1863. Held , also, 
that section 8 of the Regimental Debts Act of 1863 
did not render it incumbent on the widow, for the 
purpose of ousting the jurisdiction of the committee 
of adjustment, to pay the preferential charges before 
the committee had taken any steps under section 7, 
The true construction of section 8 is that, on pay- 
ment of the prefeiential charges, the committee of 
adjustment must be regarded as funeti officio, except 
for the purpose of reporting, and should make over 
whatever property they have, which comes under the 
denomination of “ surplus/* m accordance with the 
terms of section 10. Held, also, that the letter of 
the president of the committee of adjustment was a 
sufficient notice to the bank that the committee were 
fundi officio , and that the period had arrived when 
the civil law stepped m to regulate the case Qucere, 
— Whether the bank could he held to he a “ person ” 
within the meaning of section 22 of the Regimental 
Debts Act of 1863, hut even if it could , — Held that the 
bank were not protected by that section, the payment 
by them not having been made to a c * representative ” 
as defined m the Act Held , also, that the bank vere 
not piotected by section 35 of the Regimental Debts 
Act, the payment not having been made “ m pur- 
suance ” of the Act and the carelessness of the hank 
m paying the money having been such as to amount 
to positive negligence, and debai them from pleading 
that they acted under the bond fide belief that the 
payment was made in puisuance of the Act. Pem- 
berton v Chapman, 7 PJ. Sp B., 210, distinguished. 
Sabstedt v. Agea Bane . . 12 Bom., 268 

REGISTRAR, OFFENCE COMMITTED 
IN PROCEEDING BEFORE — 

See Cbiminal Peocediibe Code, 1882, ss. 

480, 481, 482 (1872, ss 435 & 436) 

[13 B. L. R„ Ap., 40 

REGISTRAR OF HIGH COURT. 

Examination of stamps , — The exa- 
mination of stamps is a fiscal duty belonging to a 
revenue officer, and the Registrar of the High Court 
is not responsible for it. Bhikoo Mollah u. Rash 
Monee Dossee . . . . 9 W. R., 357 

REGISTRATION. 

Beng. Reg. XXXVI of 1793, s* 

17, — Document registered by Kazi <— This Regulation 
did not apply to registration by Kazis. Sbebmunkt 
Kowab t?. Aebub Munddl . 8 W. R^ 43$ 
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REGISTRATION— continued. 

Mad. Reg. XVII of 1802, s. 3. 

Instrument of hypothecation — An instrument of 

hypothecation is a mortgage instrument, and may as 
such, he registered under Regulation XVII of 1802, 
section 3. Kadaesa Rautan v. Rayiah Bibi 

[2 Mad., 108 

REGISTRATION ACT XIX OF 1843. 

See Cases under Registration Act, 
1877, s. 50. 

s, Satisfied ff Meaning of . — 

field that the term “ satisfied ” as used in section 2, 
Act XIX of 1843, did not merely signify that the 
mortgage-money might he realised by sale, but that 
all the stipulations of the mortgage-deed were to he 
performed, and its terms and conditions fulfilled. 
PURSIDH NASALS BaI 17 MAHOMED ShOOKOOL 

Huq . . . 1 N. W., 38: Ed. 1873, 35 

2. Construction. — Mortgages . 

~~Deed of sale — Deed tainted by fraud — The words, 
*< any knowledge or notice of any such unregistered 
deed or certificate alleged to he had by any party to 
such registered deed or certificate notwithstanding,” 
in section 2, Act XIX of 1843, referred not only to 
the mortgages and certificates mentioned m that part 
of the section which immediately precedes these words, 
but extended also to the deeds of sale or gift which 
were mentioned m the earliei part of the section 
The words “ provided its authenticity he established 
to the satisfaction of the Court ” in the same section, 
pointed not merely at the exclusion of a forged deed 
from the benefit of the Act, hut also of a deed, tainted 
by fraud, although in other respects genuine 8bee- 
NATH BHUTTACHAEJEE ». Ra K COMUL GaNGOOLY 

[3 W. R., P. C., 43 : 10 Moore’s I. A., 220 

3, Construction . — "Effect of 

registration — The words in Act XIX of 1843, “ pro- 
vided its authenticity be established to the satisfac- 
tion of the Court,” were introduced m order to pre- 
vent any supposition that registration would give to 
a merely fictitious transaction any effect which it 
would not otherwise possess. Karas anna v. Ga- 
yappa . .... 3 Mad., 270 

REGISTRATION ACT, XVI OF 1864. 
s. 13. 

See Cases under Registration Act, 
1877, s. 17. 

— ■ and ss. 17 & 68. — Admis- 
sibility in evidence — Fnonty of registered over 
unregistered deed — A deed creating an interest m im- 
moveable property exceeding m value RlOO executed 
prior to 1st January 1865 was not affected by Act XVI 
of 1864, section 13, although it might have been re- 
gistered under section 17. Ail former Acts and Re- 
gulation having been repealed except m respect of 
registered instruments, an unregistered deed, creating 
an interest in immoveable property exceeding in value 
RlOO executed prior io‘2st January 1865, was not, by 
any provision of Act XVI of 1864, postponed to a 
registered instrument executed subsequently to that 


REGISTRATION ACT, XVI OF 1864, s. 

13 and ss. 17 & 68 — continued. 
date. Chutteedhaeee Misses v. Nursingh Dutt 

Sooeool 3 Agra, 371 

[S. C. Agra, F. R., Ed, 1874, 163 

Section 13 did not apply to deeds executed before 
1st January 1865, and section 17 contained no penalty 
for non-registration Bahia Sognduree Dossia v. 
Madhcb Chunder Goohoo . 8W.E,, 269 

s. 15. 

See Plead eb — Remuneration. 

[9W.R.,101 

See Cases under RegistbatiowAot, 

1877, s. 77. 

s. 16. 

See Promissory Note, Form op— 

[6 B. !». R., Ap., 40 

S. 17. — Construction — Inducement to 

register old deeds. — Section 17, Act XVI of 1864, did 
not say that deeds executed prior to the passing of 
the Act should not be received as evidence m Courts. 
It was intended merely to encourage parties to regis- 
ter old deeds at once. Karoolall Thakoor b. 
Dhoonal Mundul . . . 8 W. B., 86 

s. 29. 

See Registration Act, 1877, ss. 34, 35. 

s. 6L 

See Bond ... 3 Mad., 88 

[5 B. L. R., 167 

Record of agreement by Regis- 
trar. — Signature of Registrar — Section 51, Act XVI 
of 1864, did not require a Registrar to record the 
agreement there spoken of entirely with his own 
hand The signature of the Registrar was sufficient. 
Hobeebo Sobair v . Hossein Ali 

[5 W. R., S. C. C. Ref., 14 

s. 52. 

See Bond ... 3 Mad., 88 

[5 B. U R., 167 

See Small Cause Court, Morussiir— J u- 
risdiction — Registration Act 

[4 W . R., S. C. C. Ref., II 

s. 68. 

See Registration Act, 1877, s 50. 

REGISTRATION ACT, XX OF 1866. 
s. 2. 

See Registration Act, 1877, s 3. 

[3 B. E R., A. C., 394 
S. C. 12 W, R., 368 
3 Agra, 157 
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B EGISTR ATIOI7 ACT, XX OF 1866, s. 
17. 

See Registration Act, 1877, s. 17. 


— s. 21. 

See Registration Act, 1877, s 21. 

[4 Mad, 91 


— s. 22. 

See Registration Act, 1877, s. 23 

[15 B. I*. R., 228 
24 W. R., 75 
Ii. R., 2 I. A., 210 


— s. 24. 

See Registration Act, 1877, s 23 

[15 B. L. R., 228 
24 W. R , 75 
Ir. R., 2 I. A., 210 

— s. 82. 

See Appeal — Acts— Registration Act. 

[6 B. L. R., 578, note 


— s. 86. 

See Registration Act, 1877, s 34. 

[15 B. Ii. B., 228 
24 W. R., 75 
Ii. R„ 2 L A., 210 


— s. 40. 

See Registration Act, 1877, s 39. 

[4 Mad., 91 


— ss. 44 & 46. 

See Registration Act, 1877, s. 57. 

[8 Bom., O. C., 135 

— s. 48. 

See Cases under Registration Act, 
1877, s. 48. 


— s. 49. 

See Cases under Registration Act, 
1877, s, 49. 


— s. 50. 

j* 

See Cases under Registration Act,' 
1877, s. 50. 

— s. 52. 

See Appeal — Acts — Registration Act, 
[I. Ii. R., 1 AIL, 377, 583 
7 W. R., 130 

See Limitation Act, 1877, art. 179 
(1871, art. 167) — Law applicable to 
Application por Execution. 

[I. Ij. R., 1 AIL, 586 
See Registration Act, 1871, s. 2. 

[6 Mad* 351 


REGISTRATION ACT, XX OF 1866, ss. 
52 & 53. * 

See Appeal — Acts — Registration Act 
* [I. L. B., 3 Calc , 517 

7 W. R., 115, 130 
4 27. W., 29 
I. k* R„1 All, 377, 583 
L L. R., 5 Bom., 673 
I. L. R., 11 Calc , 169 
I. L. R., 12 Calc., 511 
See Limitation Act, 1877, art 178 
(1859, s. 22) 18 W. R., 512 

[I. L.R, 10 Calc, 198 
I. L. R., 5 Bom., 673 
I. Ij. R„ 1 All, 586 
See Limitation Act, 1877, art 179 
(1871, art 167) — Law applicable to 
Application por Execution. 

[I. Ii. R,, 1 All, 586 

See Cases under Mortgage — Sale op 

MORTGAGED PROPERTY — MONEY-DE- 

crees on Mortgages 

* [I. Ii. R., 9 Calc., 651 

I. L. R., 1 All., 236 
3 17. W., 123 
14 B, B. R., 408 
19 W. R., 83 
1. 1,. R., 2 Mad, 108 
See Registration Act, 1873, s. 2. 

[6 Mad, 351 

See Res Judicata— Cause op Action. 

[14 B. L. R„ 408 
8 B. L. R., Ap., 92 
See Small Cause Court, Mopussil — 
Jurisdiction— Registration act. 

[I. L. R., 11 Calc., 169 
18 W. R., 199 

See Small Cause Court, Presidency 
Tow*, s— J urisdiction— Registration 

Act 6B.L.R.,177 

See Special Appeal — Orders subject 
to Appeal . I. L. R., 1 Mad., 401 
[I. Ii. R., 11 Calc., 169 

See Superintendence op High Court— 
Civil Procedure Code, s. 622. 

[I. L. R., 1 Mad., 401 


1* and s. 54.— Bond for de- 

livery of paddy -Money-bonds. — Sections 52 to 54, 
Act XX of 1866, contemplated money-bonds only. A 
bond for the delivery of paddy without specification 
of its money value, or of the amount to be paid in 
case of non-delivery, could not be summarily en- 
forced under section 53 of that law. Jadub 
Mundul v . Bishoo Sirdar . 15 W. R., 369 

2. Bonds hypothecating im- 

moveable property. Bonds containing hypothecation 
of immoveable property were not excluded from the 
provisions of sections 52 and 53 of Act XX of 1866. 
Gobind Shunkerjee v. Girdharee Sing 

[1 27. W., 90 ; Ed 1873, 142 
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REGISTRATION ACT, XX OF 1868, ss. 
52 Ss 53 — continued. 

Wooma Churn Mookebjeb v « Httbbjt Churn 
Bose » ... 11 "W. R., 60 

— ,,, Bond. — Instalment. — A 

bond, payable by instalments, stipulated that, m 
case of default in payment of two successive instal- 
ments, the whole amount secured should become 
due. Held that a petition m a summary way could 
not "be presented under section 53 of Act XX of 
1866. In THE MATTER OF THE INDIAN REGISTRA- 
TION Act, 1866 In the matter of Lackmipat 
Sing Dugar Roy 

[2 B. Ii. R., O. C., 151 : U W. B., O. C„ 24 

TeNITHITHAN C HETTY V* MOOTHIBOOLANDI 

Chetty , .... 6 Mad., 4 

Grish Chunder Chowdhry v. Kristo Soondur 
Sandyal .... 14 W, R* 277 

4 , Bond payable by instab 

ments — Agreement that on non-payment of interest 
amount of bond should become due — A bond payable 
two years after date contained a stipulation that m 
case of default being made m payment of interest on 
the principal sum secured, the principal sum, with 
interest up to the due date of the bond, should at 
once become payable. The bond was specially re- 
gistered under section 52 of the Registration Act, 
1866 Meld that such an agreement did not come 
strictly within the words of sections 52 and 53 of 
the Act, and could not, therefore, be summarily 
enforced by petition under section 53. In the mat- 
ter OF THE PETITION OF GaNPET MANIKJI PaTIL 

[6 Bom., O. C., 64 

5. Summary application.— 

Representative of obligee.— The summary remedy 
under section 53 of the Registration Act, 1866, was 
made applicable only as between the immediate parties 
to the registered obligation. Such remedy, therefore, 
could not be enforced by the representative of an 
obligee. In the matter of the petition of 
Subbutiyan . . .4 Mad., 233 

Ramnarain Doss Biswas v. Sreemunth Poddar 

[9 W. R., 498 

Nor by an assignee of the bond. Gaue Mohun 
Bass v. Ramrup Mazoomdar 

[IB. 3* R., A. C.,42 
S. C. 10 W. R„ 84 

8 . Proceeding against heirs of 

obligor — An agreement recorded on a bond or obli- 
gation under section 52, Act XX of 1866, binds the 
obligor only, and not his heirs, who cannot be sum- 
marily called upon to show cause why a decree should 
not be passed against them Ram Narain Doss 
Biswas v Sreemunth Poedar . 9 W. B., 498 

So wnth his personal representative Pudiya- 
porayil Mamy v Mabaeaeath Amman Kutti 

[3 Mad., 199 

Bosmra Churn Digpuity v. Gobind Peeshad 
Tewaeee . . . 13 W. R,, 203 

And so with a partner. The petitioner was held to 


REGISTRATION ACT, XX OF 1888, SS. 

52 & 53 — continued. 

he only entitled to a decree against the partner who 
actually signed the note and special agreement In 
THE MATTER OF THE PETITION OF BAKATRAM 

Badeinath ... 6 Bom., O. C., 131 

7. - — Procedure — Summoning de- 

fendant — In cases of application to the Court under 
section 53 of the Registration Act, XX of 1866, the 
Court ought not to summon the defendant, hut the 
applicant was entitled to a decree merely on produc- 
tion of the obligation and the record duly signed. 
Kristo Kishore Ghose v Bbojonate Mozoomdar 

[6 W . R., Civ. Ref., 11 

8 . Application to enforce bond . 

— Copy of obligation and record — In an application 
to a Small Cause Court, under section 53, Act XX of 
1866, to enforce the agreement recorded by the re- 
gistering officer nnder section 52 on the bond, — 
Held that the applicant would be entitled to a decree 
only on production of the original obligation and of 
the record signed, but not on a copy of the same. 
Sreekam Roy Chowdhry v. Kolemooddee 
Hollah ..... 9 W. R., 477 

9. Application to enforce 

mortgage-bond. — Money-decree. — The obligee of a 
simple mortgage-bond was only entitled, under section 
53, Act XX of 1866, to a money-decree. Akhe Ram 
v. Nand Kishore . , 1. 1*. R„ 1 AIL, 236 

10. Decree on mortgage-bond , 

— Enforcement of hen . — A deciee obtained nnder the 
summary procedure prescribed by the Registration 
Act, 1866, could be for money only, and not for the 
enforcement of a lien. Juggun Nath v Komal 
Singh 3 N. W., 123 

Asma Bibee v. Ram Kant Roy Chowdhry 

[19 W. R., 251 

Gbish Chunker Chowdhry v. Kristo 
Soondur Sandyal . . 14 W. R., 277 

Bositub Churn Digputty u. Gobind Pershad 
Tewaeee ... 13 W. R., 203 

11. Form of decree on obli- 

gation enforceable under Act . — The only 3 onsdict ion 
given to the Court under section 53, Act XX of 1866, 
so far as the terms of the decree are concerned, was to 
give a decree for the sum mentioned m the obligation, 
with interest and costs. \ prayer for a declaration 
of right to sell property pledged by the obligation 
cannot be given. Rajmohun Mooeerjee ». Nil 
Monee Mitteb . . . .11 W. R., 222 

Nor any declaration agamst the property pledged, 
nor to make the sureties of the bond liable. 
Poornoo Chundee Ghose v Gobind Chunder 
Moorerjee . 22 W. R., 28 

12. • Suit for instalments due 

more than a year before suit — In a suit on a bond 
registered under section 53, Act XX of 1886, one in- 
stalment of 'which had fallen due more than a year 
before the institution of the suit, the plaintiff sued 
for that instalment, and also included another instal* 
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REGISTRATION ACT, XX 03? 1866, sa. 

52 & 58- continued . 

ment which he might have recovered in a summary 
way. The Judge came to the conclusion on the 
evidence that the bond had not been executed by the 
defendant, nor duly registered. Held that the 
plaintiff was not entitled to waive the first mstal- 
ment and get a decree for the second, as if he had 
enforced the summary remedy on the bond. 
Dhununjoy Ghose v. Bemal Dhara Bag-dee 

[17 W. R„ 514 

13. Decree on bond . — Interest 

— No sum as interest from the date of decree to the 
date of realisation could be awarded by a decree under 
section 53, Act XX of 1866 . a decree undei that sec- 
tion could only award a sum not exceeding that men- 
tioned m the bond, together with interest at the rate 
specified ^rt any) to the date of decree, and a sum for 
costs to be fixed by the Court. Mahcum Chond 
v. Mahtab .... 8 Agra, 318 

Bhaieo Singh ©. Bechoo . 8 Agra, 393 

14. Bond specially registered. 

— Interest — Where a bond was especially registered 
under the provisions of Act XX of 1866, the creditor 
was entitled, on observing the procedure there pre- 
scribed, summarily to have a decree for the amount 
specified, including interest up to the date of such 
decree If the creditor intended to secure interest at 
the rate stipulated after suit and decree, it was not 
enough to insert the customary phrase “date of 
realisation ” in the instrument, as such phrase must 
be held controlled by other parts of the agreement 
as expiessed in the bond. Anus Monee Debia v 
Koolo Chunder Chatteejee . 21 W, R., 140 

15. Effect of decree on regis- 

tered bond — A decree under section 53 of Act XX 
of 1866 had all the effect of a decree m a regular 
suit under the Code of Civil Procedure. Gunga 
Narain Chatteejee v . Radha Krishna Butt 

[25 W. R., 322 

16. and s. 55 .—Specially 

registered bond. — Setting aside of summary decree — 
A decree obtained by the plaintiff upon a specially 
registered bond under section 53 of Act XX of 1866, 
and set aside under section 55 of that Act, — Held 
not to bar a regular suit upon the bond Utseab 
Narayan Chowdry v. Chittba Raxa Gupta 

[8 B. L. R., Ap., 92 

S. C. Ootskub Narain Chowdhry v Chittba 
Recka Goopta . „ .17 W. R., 154 

17. Bond. — Appeal. — A pe- 

tition for payment of a bond, which had been special- 
ly registered under Act XVI of 1864, was presented 
on the 3rd April 1866. Held that it must be con- 
sidered as having been presented under section 53 of 
Act XX of 1866, by virtue of the 3rd section of that 
Act, which repealed Act XVI of 1864 ; consequently 
the decision of the Principal Sudder Ameen, to 
whom the petition was presented, was, under section 
55 of Act XX of 1866, final. There could be no 
appeal from that decision ; therefore the Judge had 
no jurisdiction to reverse the Principal Sudder 


REGISTRATION ACT, XX OE 1866, ss, 

52 & 53 — continued 

Ameen’s decision. Geish Chundra Butt z>. Buzud- 
ul-Huq . 3 B. Xj. R., A. C., 68 : 11 W. R., 412 

s. 55. 

See Appead — Acts — Registration Act. 

[18 W. R., 512 
LL. R., 12 Calc., 511 

23 W R., 328 

24 W. R., 225 

I. X*. R., 1 All, 377 

See Manages op Attached Pbopebty. 

[15 W. R„ 477 

1* — - - 1 Setting aside or staying 

execution of decree — Under section 55, Act XX of 
1866, the Court might, after decree, on a representa- 
tion by the judgment-debtor, set aside the decree, 
and stay or set aside execution. Kristo Kjshobk 
Ghose v. Brojonath Mozoomdar 

[6 W. R., Civ. Ref., 11 

2. Suit to set aside decree on 

registered bond. — Grounds for setting aside decree 
under s. 55 , Act XX of 2866 . — Decrees on two 
specially registered bonds were obtained against 
plaintiff under section 53 of tbe Registration Act, XX 
of 1866. He petitioned tbe Civil Court, under section 
55, to set aside these decrees, on the ground that the 
bonds were executed on consideration of something to 
be done by tbe obligee, who had wholly failed to 
perform his part. The Judge dismissed the petitions, 
because he thought the matter was a more proper one 
for investigation m a regular suit His successor 
dismissed the suit when brought, because, in his 
opinion, it did not he Held on appeal {by the 
majority of the Court) that no suit lay. The effect 
of sections 52 to 55 was to make a decree under them 
of piecisely the same validity as any other decree, to 
make it enforceable by the same process, but to ren- 
der it impeachable on tbe special grounds referred 
to m section 55. Held, also, that the matters alleged 
were not such as, if proved, would have justified the 
setting aside of the decree The special circum- 
stances must be such as to show a vice m the mode 
in which the contract to submit to decree and the 
special registration were obtained, and an infirmity 
in the original obligation will not do. Sinia Tevab 
v. Rangasami Aiyangar . . 7 Mad., 112 

3. Bight to sue to cancel deed 

and enforce it — The powers conferred on the Courts 
under the Registration Act, 1866, for enforcement by 
process of execution of the payment of a bond are 
not inconsistent with the right to sue to cancel and 
annul the deed as fraudulent. Sreeram v. Hokoom 
Singh . , . . . 21. W., 467 

The summary procedure provided for in sections 
52 to 55 of this Act has been omitted m the later 
Acts. _ 

s. 66. 

See Admission— Miscelxaneous Cases. 

* [15 W.R.,280 
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REGISTRATION ACT, XX OF 1866, ss. 
66-69. 

See Registration Act, 1877, s 49 (1860, 
s. 49) . .22 W. R., 319 

s. 68. 

See Registration Act, 1877, s 60. 

[I. X,. R., 4 AH., 384 

s. 80. 

See Registration Act, 1877, s 89. 

[16 W. R„ 180 

s 83. 

See Registration Act, 1877, s 77 

[1 B. L. R., F. B, 58 
S. C. 10 W. R., F. B., 51 
24 W. R„ 320 
2B. L.R., A C„ 105 
S. C. 10 W. R., 483 
3 Agra, 407 

s. 84. 

See Registration Act, 1877, s. 3. 

[6 B. L. R., 576 

ss.83 & 84. 

See Appeal— Acts— Registration Act. 

[6 B. Xi. R , 578, note 

7 W. R., 130 

See Registration Act, 1877, s. 35. 

[3 B. Ii. R., O. C., 60: 12 W. R., 386, note 

/ 

s . 84. 

See Appeal— Acts— Registration Act. 

[3 Bom., A. b 104 

8 W. R., 266 

9 W. R., 122 

s. 88. 

See Registration Act, 1877, s 34 

[15 B. L R , 228 
S. C. 24 W. R., 75 
L. R., 21. A, 210 

10 Bom., 98 
7 N. W., 119 

See Registration Act, 1877, s 49 

[15 B. X,. R., 228 
24 W. R., 75 
L. R., 2 I. A., 210 

— s. 91. 

See Jury— Jury in Sessions Cases 

[14 W. R., Cr , 32 
See Magistrate, Jurisdiction or— Spe- 
cial Acts — Registration Act, 1866 

[5 Bom., Or., 7 

s. 93 # 

See False Personation 

[2 B. L. R., A. Cr., 25 

See Registration Act, 1877, s. 82. 


REGISTRATION ACT, XX OF 1866, 

94. ^ 

See False Personation 

[7 W. R. Cr., 99 
2 B. L. R., A. Cr., 25 
See Registration Act, 1877, s. 82. 

See Sentence— General Cases 

[8 W. R., Cr., 16 

s. 95. 

See Magistrate, Jurisdiction or — Spe- 
cial Acts — Registration Act, 1866. 

See Registration Act, 1877, s 83. 

[10W.R., Cr., 5 
6 B. I*. R., 692 : S. C. 15 W. R. Cr., 58 
6 B. L. R„ 693, note 
S. C. 10 W. R,, Cr., 21 
4BL. R., Ap , 69 
S. C. 13 W. R., Cr., 21 

REGISTRATION ACT, VIII OF 1871. 

See General Clauses ^Consolidation 
Act, s. 6 . I. Xi. R , 4 Calc., 536 

[I. L. R., 3 Calc., 727 
See Limitation— Statutes op Limita- 
tion-Limitation Act, 1871, art. 168. 

[24 W. R., 372 

S. 2. — Stamps on petitions under s . 

53, Registration Act , 1866 . — Court Rees Act , 1870, 
sch. I, art , 8 . — The effect of the first and fourth 
clauses of section 2 of the Registration Act of 
1871, read with the provision m the first schedule 
as to the extent ol the repeal of Act VII of 1870, 
was to keep m force all the provisions of Act XX of 
I860 relating to the procedure for the recovery m a 
summary way of the amount of an obligation upon 
agieements recorded under section 52 of that Act 
’“before the 1st day of July 1871. Pachaiperumal 
Chetti v , Sayayyar Audoni Kurusu Rayyel 

[6 Mad., 351 

The sections of this Act correspond substantially 
with those of the present Act III of 1877, under 
which, therefore, the cases will he found. A few 
references at the end of the Act where the sections 
do not correspond are given below. 

s. 76. 

See Appeal— Right of Appeal, Effect 
of Repeal on — XL.R. 9 3 Calc., 727 

See Registration Act, 1877, s 77 

[I.L R., 2 Calc, 131 
S. C. 26 W. R., 50 
L. R., 3 I. A., 221 

s. 80. 

See Registration Act, 1877, s 82 

[23 W. R., Cr., 55 
See Sentence— Imprisonment — Impri- 
sonment Generally 

[18 W. R., Cr*, 3 
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REGISTR ATI02N ACT, VIII OF 1871, s. 

82. 

See Registration Act, 1877, s 84 

[13 B. L. R., Ap„ 40 
22 W. E., Cr., 10 

■ ■ — s. 85. 

1 See Registration Act, 1877, s 31. 

[I. B. E., 6 Bom., 96 

See Registration Act, 1877, s 58 

[I. I*. R., 4 All, 40 

See Registration Act, 1877, s 28. 

[I. I*. E., 7 All., 590 

REGISTRATION ACT, 1877. 

See Appeal— Right oe Appeal, Effect 
op Repeal on — 

[I.B. B., 3 Calc., 727 

Operation of Act. — The provisions 

of Act III of 1877 apply to all documents tendered 
in evidence on or after 1st April 1877. Raju Ball 
v. Krishnarat Ramchandra 

[I. Ifc E., 3 Bom., 273 

But see Oghba Sing t>. Ablakh Kooer 

£1. I». E., 4 Calc., 536 

1. S. 3 (1871, S, 3). — Lease . — The 

expression “an undertaking to cultivate or occupy” 
used m section 3 of Act VIII of 1871 m defining the 
word “lease,” means an accepted undertaking giv- 
ing to the lessee a right or interest m the thing 
let. Ape Budgatda v. Narhari Annajee 

[I. Ij. B., 3 Bom., 21 

2. (1866, s. 2). — Moveable pro- 

perty* — Trees . — Trees are to be held moveable pro- 
perty for the special purposes of the Registration 
Act, but they are not ordinarily so regarded m Indian 
Acts. Ckowbhry Rqostum Ali v Dhanbog 

[3 Agra, 157 

3. Lease to take juice 

from date trees — The right to take juice from date 
trees is not, according to section 2, Act XX of 1866, 
a right to immoveable pioperty, but falls under the 
definition of moveable pioperty Jalu Nambar v. 
Beicha Nambar . 3 B. Ii. E., A. C., 394 

S. C. Janoo Munbur v . Hucha Munbur 

[12 W. R., 366 

4. and s. 84. — I>istrict 

Court . — Jurisdiction of Sigh Court , North- West 
Provinces* — For the purposes of Act XX of 1866, 
“District Court” meant “the principal Court of 
original jurisdiction in a district, and included the 
High Court in its ordinary original civil jurisdic- 
tion” The High Court of the North-West Pro- 
vinces, which has no ordinary original civil jurisdic- 
tion, was not a “ District} Court ” to which a petition 
might he presented under section 84 of the Act, and 
an order passed by that Court on such a petition, 
directing the registration of a deed, was made without 
jurisdiction. Mukhun Lall Panbay v. Kgonbun 
Ball . 15 B. I. R., P* C., 228 : 24 W. R., 75 : 

Ii. R., 2 I. A., 210 


REGISTRATION ACT, 1877, s, 3 (1866, 

S. 2) — continued . 

" and s. 84 — continued 

5, — District Court — 

Jurisdiction of Sigh Court— Where the property, 
the subject of a deed presented for registration, was 
without the jurisdiction of the High Court, hut the 
order of refusal was made by the Registrar General, 
who was withm such jurisdiction,— Meld the High 
Court was the District Court under section 84 of 
Act XX of 1S66 to which the petition should be 
made. In the matter oe the Indian Registra- 
tion Act (XX of 1866). In the matter of 
Wyndham . . . . 6B.L.E,, 576 

6. District Court — Regula- 

tion provinces. — The Registration Act of 1871 gives 
poiver to the Government to appoint districts and 
sub-districts for the purposes of registration ; but tbe 
“ District Courts” mentioned m the Act (except 
where the High Court when exercising its local juris- 
diction is said to be a District Court withm the 
meaning of the Act) must, m the case of a regula- 
tion province, he taken to import the ordinary Zil- 
lah Courts In the matter of the petition of 
Abdoollah. Reastjt Hossein ®. Abdoollah 

[I. L. R., 2 Calc., 131 
S. C. 26 W. R., 50 : Xi. 3 I. A„ 222, 

s. 17 (1864, s. 13 ; 1866, s. 17 ; 1871, 

s. 17). 

See Cases under s IS, 

See Cases under s. 49. 

1. Kabuhat . — Act XVI of 

1864, s 13 — Neither section 17 of Act III of 1877, 
nor the similar sections of the preceding Acts had the 
effect of rendering a document, which was not com- 
pulsorily registrable under Act XVI of 1864, inad- 
missible in evidence under the succeedmg Acts with- 
out registration. Ram Koomar Singh v Kishari 

[I. L. R., 9 Calc., 68 : 11 C. I». R., 318 

2. Document executed before 

Act XVI of 1864 came into operation . — Hibbanama . 
— A hibbanama executed before Act XVI of 1864 
came into operation was admissible as evidence, 
though not registered. Section 13 did not apply to 
deeds executed before 1st January 1865, and section 
17 contained no penalty for non-registration. Bama 
SOONDUREE DoSSIA V. MaDHUB CHUNBEE GOOHOO 

[8 W. E., 269 

3. Kabuhat executed when re- 

gistration was unnecessary . — An unregistered kabu- 
liat is not inadmissible as evidence if it was executed 
at a time when the law did not require registration. 
Sheo Ram Singh v. Sewak Ram 

[20 W. R., 83 

4. (cl. a). — Deed of gift . — 

Immoveable property — Alt instruments of gift of 
immoveable property must he registered, whatever he 
the value of the property. Putona Kolita t>. 
Mutia Kolita . . 2 B. Ii. R^ Ap., 46 

5. C. Protona Kolita v, Mgxtea Kolita 

[II W.R.,334 
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REGISTRATION ACT, 1877, s. 17, (cl. a) 

— continued. 

5. Deed of gift.-Ihbba- 

biUaioaz — Nominal consideration. — A hibba-bil- 
awaz, although made on the nominal consideration of 
tf a than of cloth and natural lore and affection/ 3 is 
merely a deed of gift, and as such must be registered, 
Golam Mostopa c. Gobuedhun Mulla 

[8 C. X*. R„ 441 

6. * (Cl. b ). — Determination of 

necessity for registration. — The necessity for regis* 
tration must be determined by the value of the con- 
sideration stated m the deed Rohinee Debia v 

Shib Chttnbeb Chattebjeb . 15 W . R,, 558 

7. Computation of value for 

purposes for registration,— Deed of sale — Consi- 
deration. — The consideration mentioned m a deed of 
sale by the parties thereto must he regarded as show- 
ing the value of the interest conveyed for the purposes 
of registration under Act XX of 1866 Rohuiee 
Delia v, Shib Chunder Chatterjee , to W R , 555, 
followed. Yasudet Mobeshvar Gunpfle v Hama 
Babaji Dange ... 11 Bom., 149 

S. — — " — Consideration . — Assign- 

ment of mortgage — Stamp — A . executed to R an as- 
signment of a mortgage It was stamped with a stamp 
of R168, and recited that B had instituted a suit 
against C. to recover 113,000, interest and costs, and 
that an agreement had been come to between B. and 
C , that, on C getting A. to execute the assignment 
of the mortgage and on his paying ft 500, the suit 
should he dismissed and settled It fuither recited 
that R5,000 was due to A. on the mortgage, and 
that A. had, at C’s reguest, agreed to assign it to B . 
By the operative part, A , in consideration of ft5 paid 
to A by B , and “ m consideration of the premises/ 3 
assigned the mortgage to B. Held that the consi- 
deration for the deed of assignment ivas not merely 
B.5 paid to A , hut the assignee’s agreement to with- 
draw the suit if A assigned the mortgage to him 
upon the instrument; that the money value of the 
latter part of the consideration was the amount 
covered by the stamp put by the parties themselves , 
and as it exceeded ftlOO, the deed of assignment was 
inadmissible in ev idence for want of registration (sec- 
tion 17 of Act VIII of 1871). Nago Kanatfria v 
Babaji Katabi . . I. L. R., 8 Bom., 610 

9 # ~ Agreement relating to 

family arrangement — Valuation for purpose of re- 
gistration — Where a document was in the nature of a 
family arrangement, and drawn up mainly for the pur- 
pose of settling a widow's maintenance, though some 
right m immoveable property was created or declared 
by such instrument, arid it was proved that the actual 
value of the whole of the immoveable property men- 
tioned m the document* exceeded ftlOO, but there was 
no evidence to show that the value of the widow's 
right exceeded that sum, — Held that, for the purpose 
of registration under Act XX of 1866, the actual 
value of the whole immoveable property named in the 
document must not be taken to he the value of the 
right so created or declared. Nilava eom Bach- J 
APPA P. RfDBAYA BIN RaCHAPPA 

[12 Bonn, 141 


REGISTRATION ACT, 1877, s. 17 (el. b) 

— continued . 

10. - — * Bond creating charge 

on immoveable, propei ty — Larger sum payable on 
contingency — The words m section 17 of the Regis- 
tration Act (VIII of 1871) “present or future/ 3 
“vested or contingent/ 3 point, not to the value or its 
ascertainment, but to the right or interest m the land 
which is to be created as a security. If the charge 
or interest ci eated is of a value less than ftlOO, regis- 
tration is needless. Nabasayya Chetti v Gtjett- 
vappa Chetti . . I. L. R., 1 Mad., 378 

11. Valuation of right , 

title , and interest created by mortgage — The value 
of the right, title, or interest created by a mortgage 
is estimated by the amount of the principal money 
thereby secured The words “ or m future 33 in sec- 
tion 17 of Act XX of 1866 and section 17 of Act VIII 
of 1871 have reference to estates m remainder or in 
reversion m immoveable property, or to estates other- 
wise deferred m enjoyment, and not to interest pay- 
able in future on principal moneys lent on the security 
of immoveable property. Hana bin Lakshman v . 
Anant Babaji . . I. L. R., 2 Bom., 353 

12. Bond creating interest 

m land . — Mode of testing value — For the purpose 
of registration, the value of the interest created m im- 
moveable property by a mortgage-bond is that sum 
by the payment of which the interest could be deter- 
mined. Tiyagaraja Padyachi v Ramanujam 
Piliai . . . 1. 1* R., 6 Mad., 422 

13. and S. 49. — Mortgage . 

— The value of the interest created by a mortgage of 
immoveable property is estimated, for the purposes 
of the Registration Act of 1871, not by the amount 
of the principal money thereby secured, hut by the 
amount of such money and the interest payable there- 
on Consequently, a bond, dated the 9th August 1873, 
which charged certain immoveable property with the 
payment on the 31st May 1874 of ft98, and intei est 
thereon at the rate of one per cent pei mensem, 
should have been registered Darshan Singh v 
RCanwanta, I. L R , 1 All , 274, followed Nanabm 
LaTcshman v Anant Babaji , I L. R , 2 Bom , 
353, differed from. Rajpati Singh v Ram She hi 
Kuab . . . . I. L. R., 2 All., 40 

14. - Bond hypothecating 

immoveable property . — The registration of a bond 
hypothecating immoveable pioperty to secuie the re- 
payment of R95-14-0, with interest at eighteen per 
cent per annum, the principal to he paid in four 
annual instalments, three of R23-5 4 and the fourth 
of R25-14-0, and the whole of the interest to be paid 
on the date of the last instalment, without any pro- 
vision that the debtor should be at liberty to antici- 
pate the payment of any instalment, is compulsory, 
inasmuch as the lowest sum which the debtor could 
compel the creditor to accept is m excess of ftlOO. 
The proper test for determining the value of the 
interest ci eated by a mortgage for the purpose of re- 
gistration is the amount of the least sum recoverable 
and not the consideration for the bond. Although an 
unregistered moitgage-bond winch creates an interest 
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REGISTRATION ACT, 1877, s. 17 <cL b) 

— continued. 

in land in excess o£ R100 is of no effect as a mortgage, 
it may be received as evidence of the personal obliga- 
tion Seshatkn Ay if eng ar v Sankara Ayen , 7 Mad , 
296, followed. Kattamuri Jagappa v Padalu 
Latchappa . . . 1. 1*. 5 Had, 119 

15. — Bond creating inter* 

est m immoveable property — The registration of a 
deed which does not necessarily create an interest in 
immoveable property of the value of ft 100 is not 
compulsory. Larshan Singh v. Mamoanta, I. L 
B., 1 All , 274 ; and Bajpati Singh v R am Sukhi 
Kuar, 1 L Jt , 2 All , 40, dissented from. Nana 
bm Lakskman v Anant Babajt, I L. B , 2 Bom, 
353, and Narasayya Chetti v. Quruvappa Cketti, I 
L B, 1 Mad , 380 , approved. A bond for R99-8-0, 
with interest at 12 per cent per annum, payable 
twelve months after date, by which immoveable pro- 
perty is hypothecated to secure repayment of the 
debt, need not be registered. Sadagopa Ayyangar 
«. Dorasami Sastri . I. L. R* 5 Mad., 214 

16. Bond creating charge 

on immoveable property . — Mortgage . — A bond which 
charged immoveable property with the payment on 
a day specified therein of R99, the principal amount, 
and R6, interest thereon, should have been registered 
under the provisions of clause (6), section 17, Act 
VIII of 1871. Darshan Singh v. Hanwanta 

[I. Jj . R* 1 AIL, 274 

Deojit V. PlTAMBAR . 1. 1*. R„ 1 AIL, 275 

17. Bond under £100 . — 

Compulsory registration — Priority — Mortgage- 
bond — A mortgage-bond for R99, repayable m nine 
months and eleven days, with interest at the rate of 
2 per cent pei mensem, does not require registration, 
but a registered mortgage-bond for R195, subse- 
quently executed, will have pnonty over it Kor- 
ean Ally Mirlha v Shaboda Proshad Aich 

[I. It. R., 10 Calc., 82 

S, C. Korban Ally Mirdha v Pitumbari Dasi 
[13 C. L. R., 256 

18. Bond — Principal and 

interest. — A bond for the payment of R83-S-0 on 
demand, together with interest thereon at .the late 
of 2 per cent, per mensem, which charges immove- 
able property with such payment, does not, though 
the amount due on it may in time exceed RlQQ, 
purport to create an interest of the value of ft 100 
within the meaning of the Registration Act, and its 
registration is therefore optional Karan Singh v. 
Ram Lal . . . , LL.B.,2 AIL, 96 

19. Bond hypothecating 

immoveable property . — Amount together with inter- 
est over £ 100 — A bond which secures by the hypo- 
thecation of immoveable property the repayment, 
after four months from the date thereof, of a loan 
of R96-15-0, with interest at the rate of 12 per cent 
per annum, is an instrument requiring to be regis- 
tered under section 17 of Act XX of 1866. Dhtjbm- 
deo Narain Singh v. Nund Lall Singh 

[6 N. W., 257 


REGISTRATION ACT, 1877, s. 17 <eL b) 

- — continued . 

20. — Mortgage — Suit on 
unregistered bond charging immoieahle property — 
The obligor of a bond bearing date the 20th Janu- 
ary 1873 agreed to pay the obligee R80, together 
with interest on that amount at the rate of 2 per 
cent, pei month, between the 2nd Apiil 1874 and 
the 1st May 1874, and hypothecated immoveable 
property as collateral security for such payment On 
the 15th February 1879 the obligee sued" the obligor 
on the bond to recover R196 8-0, being the principal 
amount and interest, from the hypothecated proper- 
ty Held by the ma 3 onty of the Full Bench (Stuart, 
C J, dissenting) that, for the purpose of registra- 
tion, the value of the light assigned by the bond to 
the obligee in the property should be estimated by 
the amount secured for ceitam by the hypothecation, 
and, that amount exceeding R100, the bond should 
have been registered Per Stuart, C. J — That, 
for that purpose, the value of that right should be 
estimated by the principal amount of the bond, and, 
that amount being under BlOQ, the bond did not 
require to be registered Nana bin Lakshman v* 
Anant Babaji , I L. B., 2 Bom , 353, and Nara- 
sayya Chetti v. Quruvappa Chetti , XL ft,, 1 Mad., 
378, followed. Per Pearson, J., Oldfield, J , and 
Straight, J. — That a suit on a bond for money 
charged thereby on immoveable property, must, where 
the bond is not admissible in evidence because it is 
unregistered, fail. Himmat Singh v. Sevva Kam 

[X L. R., 3 AIL, 157 

Overruled by Habibullah v. Nakched Rai 

[L L. R., 5 All* 447 

2L and s. 49. — Occu- 

pancy tenancy — “Immoveable property ” — Mort- 
gage — Act I of 1868 ( General Clauses Act), s 2 
(5), — The obligee of a bond, dated the 29th October 
1869, sued to recover the amount due thereunder from 
the property hypothecated therein By the terms 
of the bond the obligor agreed to pay the sum of 
R75, with interest at 2 per cent per mensem, on 
the 12th May 1873. The amount thus secured ex- 
ceeded R2Q0 The property mortgaged was the 
tenant-holding of the obligor Meld that the inter- 
est of a tenant m his holding was right or interest 
to or in immoveable property; that consequently 
such bond, which affirmed as a security a right of 
which the value, estimated by the amount secured, 
exceeded R100, ought to have been registered , that 
being unregistered it could not affect the “ immove- 
able property comprised therein,” or <f he received in 
evidence of any transaction affecting” the same; 
and that the snit bi ought on the basis of such bond 
for the enforcement of the hen must, m the absence 
of the bond, fail. Mimmat Singh v. Sewa Bam, I. 
L. B, 3 All , 157, followed Nabira Rai ». 
Achampat Rai . .LI*. R., 3 AIL, 422 

22. — - — — - Bond charging im- 

moveable property — Interest — The obligors of a 
bond for tbe payment of money charging land agreed 
to pay the principal amount, R99, within six months 
after the execution of the bond, and to pay interest 
every month on the principal amount at the rate 
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of 2 per cent , and that in the event of default o£ 
payment of the interest m any month, the whole 
amount mentioned m the bond should become due 
at once. There was no stipulation preventing the 
obligors from repaying the loan at any time within 
the six months after which it was reclaim able. Meld 
that the only amount certainly secured by the bond 
was the principal, and the bond did not therefore 
need to be registered. Ahmad Bakhsh v. Gobinbi 
[I. I*. R., 2 All, 218 

23. — Bond. — Mortgage —* 

The immoveable property charged by a bond payable 
by instalments, dated tae 17th December 1866, was 
charged for both principal and interest, and the first 
instalment was payable within three yeais from the 
date of the bond with the accumulated interest, and 
the amount then becoming due exceeded R100. Meld, 
in a suit on the bond, that it was an instrument creat- 
ing an interest m immoveable property of the value 
of RIOO and upwards, and under section 17 of Act 
XX of 1866 required registration. Rajpati Kuar v 
Ramsukhi Kuar , I. 1 /. R, 2 All , 40, followed 
Bakho n. Pie Muhammad . X. Is. B., 2 All., 688 

24^ Mortgage of im- 

moveable pr of trig. ~~ Registered and unregistered 
documents — Meld by the majority of the Full Bench 
(Stbaight and Oldfield, JJ , dissenting) that the 
principal sum secured by a mortgage of immoveable 
property is alone to be considered for the purpose of ' 
deciding -whether the registration of the instrument of 
mortgage is optional or compulsory under the Regis- 
tration Act, 1877. The ruling of the Full Bench in 
ffmmat Singh v. Sewa Mam, I, L. R , 3 All , 157, 
overruled Meld, therefore, where an instrument of 
mortgage by way of conditional sale, dated the 2nd 
July 1871, secured the payment of a principal sum 
of R72, with interest at R2 per cent, per mensem, 
on the 12th May 1873, the whole amount thus se- 
cured exceeding R100, that the registration of such 
instrument was optional and not compulsory Ha- 
bibullah 15. Nakched Rai . I. L. R„ 5 AIL, 447 

25. Mortgage for sum 

gust under R100 with interest — Where the plaintiff 
sued upon a mortgage to secure R98 with interest at 
R2-8 per month, it was objected that the mortgage 
was inoperative as being unregistered. Meld that 
the mortgage was one to secure a sum under R100 
and did not require registration. Panchi Dassi u 
Ahmedulla .... 12 C. E. R., 444 

Koeban Ali Mibdha v. Pitumbaki Dasi 

[13 G. Ii. R^ 256 

S. C. Koeban Ali Mibdha i?. Shaboba Pboshad 
Aick . . , LI*. R., 10 Gale, 82 

26. -- * and s. 18 . — M agreed 

by an instrument in wiitmg called a "sattah,” in 
consideration of a loan of R99-8-0, that B should have 
the light of cultivating indigo on certain land from a 
certain date for a certain period , that if she failed to 
make over to him any portion of such land, or inter- 
fered with his cultivation of any portion of it, she 
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should be responsible m damages for the loss occa- 
sioned to B. in respect of such default or interference 
at the rate of R40 per bigha, and for the repayment 
of such loan ; " that if she failed to pay, B. was at 
liberty to recover from her person and property ; and 
that until the conditions of the agreement were ful- 
filled, she hypothecated her 4*anna share in tnouzahR.^ 
B, sued M, upon the “ sattah ” to recover Rl, 059-6-0, 
being the amount of such loan and damages, by the 
sale of such 4*anna share, such suit being founded on 
a breach of the agreement. Meld per Stuaet, 0 . J., 
that, inasmuch as the value relating to the immove- 
able pioperty hypothecated in the " sattah ” wms 
simply R99-8-0, without any stipulation as to interest 
or any other payment by -which that sum might be 
augmented, the damages stipulated for depending 
upon a contingency which might or might not hap- 
pen, and respecting which nothing could he antici- 
pated at the time of registration, the instrument did 
not, under Act VIII of 1871, section 17, reqnne re- 
gistration. Darshan Singh v Mamcanta, I. A. R , 
1 AU., 274, observed on Ber Oldfield, J — That 
the only certain sum secured by the “ sattah ” being 
RS9-8-0, the instrument did not require registration 
under that Act, but it could not be used to enforce a 
lien to any greater extent than R99-8-0 against the 
property m suit. Basant Laid v Tapeshei Rai 

CL Ii. R., 3 All., I 

27. Bond for money to be 

advanced . — Where a bond pledges land for sums to 
he hereafter advanced not exceeding R100, and the 
sums actually advanced exceed that amount, the bond 
becomes an instrument of which the registration is 
necessary under section 17, Act XX of 1866. Pee- 
bin v . Ledlie . . . 15 W. R., 364 

28. — — Bond by which land 

is pledged as collateral security — A bond for money 
m which land is pledged as a mere collateral security 
is not one of the instruments defined m clause 2, 
section 17, Act XX of 1866, the registration of which 
is compulsory, hut is one of which registration is 
optional. Woodoy Chand Jana v. Nit ye M undue 

[9 W . R., Ill 

29. — Mortgage-deed . — 

JBvidence — A executed an instrument m favour of 
B , thereby covenanting to repay B the amount of 
a loan, together with interest, and mortgaging cer- 
tain immoveable property as security for repayment 
of the same. B sued A for the debt. Meld that 
the instrument did not directly create, declare, trans- 
fer, or extinguish any right or title in immoveable 
property; the land was mentioned as a collateral 
seeunty, and therefore the instrument was not inad- 
missible m evidence under section 13 of Act XVI of 
1864. Gofal Peasad v Nandabani 

[I B. L. R., A. C., 192 : 10 W. R., 252 

30. Document firing fu- 

ture right in immoveable property. — An agreement 
for the purchase and sale of certain immoveable pro* 



{ 4771 ) 


DIGEST OF CASES 


( 4772 ) 


REGISTRATION ACT, 1877, s. 17 (el. b) 

— c onhnued 

periy provided that the completion of the contract 
should be “ subject to the approval of the purchaser’s 
solicitors ” (naming them), and that, if they should 
not approve of the title, the vendor should refund 
the earnest-money and pay all costs incurred by the 
purchaser m investigating the title Meld that the 
agreement did not require registration* Sreegopal 
Mullice v Bam Churn Nuskur 

[I. I,. R., 8 Calc., 850 : 12 C. J*. R., 152 

31. — Deposit of title-deeds, 

— Memorandum of deposit on promissoi y note, — Ad- 
missibility m evidence — The defendant deposited 
certain title-deeds w ltb the plaintiff as security for the 

f repayment of Rl,200 lent him hy the plaintiff at the 
time when the deposit was made On the evening of 
the same day, the defendant, by way of further 
security, gave to the plaintiff a promissory note for 
the amount of the loan, and endorsed thereon the 
following memorandum. “For the repayment of 
the loan of Rl,200 and the interest due thereon of 
the withm note of hand, I hereby deposit with 33 the 
plaintiff, “ as a collateral security hy way of equita- 
ble mortgage, title-deeds of my property,” &c Meld 
that the memorandum did not require registration. 
Kedarnath Butt v Shamloel Khettry 

[11 B. Xi. R., 405 : 20 W, R., 150 

32. Instrument intending 

to create cTiai ge on immoveable property — Where 
the parties had agreed upon a sale of certain property, 
and the terms were settled hut the seller took an 
advance of Bl00,the instrument which was drawn up 
showing that the intention was that the purchaser 
should have a security upon the property for the 
money advanced, — Meld that the instrument oper- 
ated as a charge upon the property to the extent of 
R100, and came withm the terms of Act VIII of 
1871, section 17 Joy Ram Gossain Btfttacharjee 
v, Kalee Rarain Roy . . 20 "W. R., 291 

33. Deed covenanting to 

pay sum for immoveable property -—Admissibility 
tn evidence — A deed hy which a defendant covenant- 
ed to pay monthly a certain sum “ for the use and 
hire of a steam-engine, boiler, and machinery, sheds, 
and a bungalow, ” is one relating to immoveable pro- 
perty, and therefore not admissible m evidence with- 
out registration. Winterscale v, Gopal Chandra 
Seal . • , . „ 3 B. X>. R, s O* C., 90 

34. - — - Agreement as to land . 

— Suit for specific performance — The plaintiff lent 
defendant R20,000, and received a document in the 
following terms “ On demand we promise to pay 
S. V. Mutu Ramen Chetty and C. T A. Chmiah 
Chetty the sum of rupees twenty thousand, value re- 
ceived Memo . — <f For the above promissory note, the 
grant of the dockyard and offices to be deposited an 
three days, and a proper agreement drawn out. The 
time of credit to he one year or eighteen months, the 
interest at Rl-10 per cent, per mensem ” In a suit 
to compel specific performance and for damages for 
breach of the agreement contained m the above me- 
mo., — Meld that the document did not contain an 
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agreement creating an interest m land, and registra- 
tion was not therefore necessary to render it receiv- 
able in evidence under the Registration Act of 1866. 
Cubbie v Mutu li amen Chetty 

[3 B. L. R. s A. C„ 126 : 11 W , R. s 520 

35* Document concerning 

right of use of growing trees — A document creating 
and transferring a right of use of growing trees for a 
term of years is a document which purports to create 
or transfer an mteiest m immoveable pioperty -withm 
the meaning of section 13 of the Registration Act of 
1864 , and therefore such document, if not registered, 
is inadmissible m evidence. Suery Kurdbppa v 
Goondaeull Nagieeddi . . 6 Mad,, 71 

36. — Assignment of decree 

obtained by mortgagee. — Where a mortgagee obtained 
a decree against his mortgagors for the payment of 
the mortgage-money, and m default for the sale of 
the mortgaged property, and his heir afterwards exe- 
cuted an assignment of the decree for valuable consi- 
deration to the plaintiff, -who proceeded to execute 
the decree hy sale of the mortgaged property, — 
Meld that the assignment was a document of which 
the registration was compulsory. Gopal Narain v, 
Trimbae Salashiy . . I. It. R„ 1 Bom., 267 

37. Assignment of mort- 

gage — Extrinsic evidence . — Evidence Act (J* of 
1872)) s 91 — Title to sue . — Amendment of plaint . 
— An equitable mortgage by deposit of title-deeds 
w as created on 15th August 1862 In March 1873 
the mortgagee, P D , executed an assignment of all 
his property and of all debts due to him, and all the 
securities therefor, to the plaintiff The assignment 
also contained a power of attorney from the moit- 
gagee to the plaintiff, “m the name of the said 
P. D.) his executors, &c., but for the sole use and 
benefit of the said A. D (the plaintiff), to ask, de- 
mand, sue for, recover and receive of and from all 
and every the person or persons liable m that behalf 
all and every (inter aha) the sum and sums of 
money and debts hereby assigned or intended so to be 
or any of them or any part of any of them, to 
hold the same unto and to the use and behoof of 
the said A. D , his executors, &e” Some days 
after the execution of the assignment, the title-deeds, 
which had been deposited in 1862 with the mort- 
gagee, were handed to the plaintiff, in accordance 
with the terms of an agreement to that effect con- 
tained in the assignment The deed of assignment 
was not registered. On 13th August 1874 the plain- 
tiff, as the assignee of the equitable mortgage, sued 
for foreclosure The Court of fiist instance held 
that, as an assignment, the deed required registration, 
and that not being registered it could not be received 
in evidence; that under section 91 of the Evidence 
Act (I of 1872) no evidence, other than that con- 
tained m the document itself, could be given to prove 
the fact of the assignment ; and that, therefore, the 
plaintiff had failed to show a title to sue as assignee 
of the equitable mortgage The Court, however, 
permitted an amendment of the plaint hy which the 
plaintiff was described as suing “m his own name' 
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and as the constituted attorney of P. D ” and then 
allowed the deed of assignment to be pnt m as 
evidence of the power thereby conferred on the plain- 
tiff to sue for and recover all debts due fc> P D., and 
therefore, to maintain the present suit in respect 
of the equitable mortgage. On appeal, — Meld that, 
if the suit were regarded as the suit of P. D.* the 
power of attorney contained in the deed did not 
enable the plaintiff to maintain the suit for P D*, 
inasmuch as it purported to enable the plaintiff to 
recover the debts mentioned m the deed on his own 
account only, and not on account of P. D ; and, on 
the other hand, if the suit were regarded as that of 
the plaintiff, the Court, by treating the power m the j 
deed as enabling him to recover on his own account, 
virtually gave to that power the full effect of an 
assignment, and for that purpose such an assign- 
ment, whether legal or equitable, should be registered 
under sections 17 and 49 of Act VIII of 1871. Tbe 
Court, however, being of opinion that there had not 
been any deliberate intention, on the part of the 
parties to the deed, to evade the law of registration, 
granted the plaintiff an adjournment of the case, m 
order to complete his title as an equitable mortgagee, 
by obtaining, registering, and putting m evidence a 
fresh assignment to himself from P. D Gan PAT 
Pandfbang v. Ababji Dababhai 

JX X R., 3 Bom., 312 

38. Certificate of sale — 

Sale of immoveable property. — A certificate of sale 
of immoveable property of the value of more than 
one hundred rupees must he registered, and the fact 
of sale cannot be proved except by the production 
of such certificate. Muiji Bechab v. Anubkam 
Bechab . . . * 7 Bom., A. C., 136 

Padtj Malhaei «. Rakhmai . 10 Bom., 435 
An'ontmous Case . . 6 ifitad., Ap., 40 

39. Certificate of sale . — 

Priority of registered over unregistered deeds — 
Bom. Reg. IX of 2827 , s 3, cl 2 — Held that a 
certificate of sale was not a document of such a 
character as to he entitled by law to priority, by 
virtue of its being registered, over an unregistered 
lease, but that it came within the class of documents 
described m Regulation IX of 1827, section 3, clause 
2, as judicial process, which may, at the option of 
the holder, be registered, but the force and effect 
of which is in no wise to depend on their being regis- 
tered Fakiechanb Govindeam v Kahanbas 
Bhagyanbas . . .3 Bom., A. C,, 167 

40. Certificate of sale — 

A certificate of sale requires registration under sec- 
tion 17 of the Registration Act m order to make it 
admissible m evidence under section 49, Habkisan- 
2) as Nabandas v. Bai Ichha 

jX X R., 4 Bom, 155 

41. — - Certificate of sale.— 

Ciml Procedure Code , 1882, s 316 —Meld that a sale 
certificate granted under section 316 of tbe Civil Pro- 
cedure Code is not a document the registration of 
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which is compulsory under the Registration Act, 
1877, section 17 (5). Masabat-ttn-nissa v Adit 
Ram ... I. X R., 5 AIL, 568 

42. — Certificate of sale — 

Construction of Act . — Maxim ** Opttnnis legis in- 
terpres consuetudo ” — Sale certificates granted under 
the provisions of section 259 of Act VIII of 1859 aie 
not documents the registration of which is compul- 
sory under the piovisions of section 17 of the Regis- 
tiation Act of 1871. Pegs ash Chtjnbeb Pass v . 
Taeachanb Bass 

[I. X R., 9 Calc., 82: 12 C. X. R„ 1 

43. .i Certificate of sale 

Admissibility m evidence — Evidence to prove sale.— 
A certificate of sale, issued under section 259 of the 
Code of Civil Procedure, 1859, is an "instrument” re- 
quiring registration within the meaning of Act XX of 
1866, section 17. Where such a certificate is not re- 
gistered, other evidence is not admissible to prove 
the sale. Per Nanabhai Habib as, J — An unregis- 
tered certificate of sale is not only inadmissible m 
evidence but invalid. Pabu Malhabi v Rakhmai 

[10 Bom., 435 

Lalbhai Lakhmibas n. Kamaxubin Httsen 
Khan . . . .12 Bom., 247 

See Haekisanbas Nabanbas v. Bai Tchha 

[I. X R., 4 Bom., 155 

44. Certificate of sale — - 

Civil Procedure Code , 1877, s 316. — Semble , — That 
a certificate granted under section 316 of the Civil 
Procedure Code is not an instrument the registration 
of which is compulsory. Httsaini Begem v Mtrxo 

[I. X R., 5 All., 84 

45 . Certificate of sale — 

Certificate of payment. — Receipt. — Beng. Reg VIII 
of 1819, s 15, cl 1 . — Civil Procedure Code , VIII of 
1859, s. 259 (X of 1877, s. 316) —A certificate of 
payment granted under the provisions of clause 1, 
section 15 of Regulation VIII of 1819, is admissi- 
ble m evidence without being registered. Quaere, — 
Whether a* sale certificate granted under Act X of 

i 1877, section 316 (corresponding to section 259 of 
: Act VIII of 1859), is admissible m evidence without 
1 being registered. SAbboox Aziz Biswas v . Rabha 
Kant Kobibaj . . L X R., 5 Calc., 226 

46. * Certificate of sale. 

Queers , — Does a certificate of sale need registration ? 
Benobi Lal Ghose v. Tamizubbin 

[7 C. X R„ 115 

See Rajkishen Mookerjee v. Rabha MabhCb 
Haxbab . . . .21 W. R., 349 

47. — Certificate of sale . — 

Memorandum declaring person to be purchaser at 
sale. — What operates to create the property recog- 
nised as a right of occupancy Is the revenue sale 
ahd consequent entry of the occupant*© name m the 
Collector’s books. A memorandum, therefore, de- 
claring a person to be the successful bidder at the 
sale is not an instrument creating or declaring an 
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interest in immoveable property and requiring regis- 
tration under section 17 of Act XX of 1866. Ghe- 
LABHAI BiUEARLDAS V. PrANJIVAN ICHHARAM! 

[11 Bom., 218 

48. — Certificate of sale . — 

Civil Procedure Code 9 1859 , s 259.'— Under Act 
VIII of 1859, section 259, and Act XX of 1866, 
section 17 and section 42, it was necessary to regis- 
ter the certificate of sale itself, and not merely the 
memorandum of the certificate of sale. Srinivasa 
Sastri v Seshayyangar . I. X,. R,, 3 Mad., 37 

49. — Certificate of sale — 

Moitgaoe — Where the Subordinate Judge of Dehra 
Dun made and signed the following endorsement on 
a deed of mortgage of immoveable property . “ This 
deed was purchased on the 1st December 1875 at a 
public sale m the Court of Dehra Dun by N and 
K , plaintiffs, for 112,400, under special orders passed 
by the Court on the 23rd November 1875, m the 
case of N, and AT., plaintiffs, against R , for self, and 
as guaidian of the heir m possession of the estate 
left by if f — Held 'per Spankie, J , that this instru- 
ment operated as a sale certificate, and consequently, 
as it related to immoveable property of the value of 
B100 and upwaxds, it required to be registered. 
Meld per Oldfield, J. — That as the instrument 
operated to assign the deed of mortgage to the auc- 
tion-purchasers, it for the same reason required to 
he legistered. Kanahia Lal v. Kali Din 

[I. L. R., 2 All, 392 

50. Certificate of sale — 

Property sold m lots, — Single sale- certificate for 
lots each under R100 — In compliance with an appli- 
cation for the sale of land to satisfy a decree the 
Civil Court put up certain land to auction m four 
lots. One lot was purchased by the plaintiff for R88, 
and each of the other three were bought by him for 
less than B1GQ, the price for the whole amounting 
to Rll 1-8-0, foi which amount the Court granted a 
single certificate of sale dated 10th February 1874 
This certificate was never registered. The plaintiff 
applied to be put an possession, but, the defendant 
resisting him, his application was rejected. On the 
16th of November 1879 the plaintiff brought this suit 
to have his right declared to the piece bought for R88, 
and to recover its possession. Along with the plaint 
the plaintiff produced the unregistered certificate of 
sale of the 10th February 1874* On the application 
of the plaintiff, another certificate for the same pro- 
perty was issued by the Court to the plaintiff on the 
31st of October 1877,— -that is, three years after the 
confirmation of sale. This was registered on the 
20th of December 1877 and was produced by the 
plaintiff m the proceedings which gave rise to the 
present suit. It was obtained by the plaintiff on the 
23id of February 1880 aud tendered m evidence, 
but was rejected under section 63 of the Code of 
Civil Procedure (XIV of 1882). Meld that, although 
th&four lots purchased by the plaintiff at the auc- 
tion sale were included m one certificate of sale, 
such certificate, although^ oue instrument m form, 
should, for the purpose of registration, be regarded 

IV 
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as four separate certificates of the four several lots, 
each of which did not require registration. Devi- 
DAS JAGJIVAN V. PlBJADA BeGAM 

[I. L. R., 8 Bom., 377 

51. ■■ Deed of compromise. 

— R S R 3 a Hindu, died m 1811, leaving a will, by 
which he gave his property to lus four sons subject 
to certain charges, aud among other things directed 
that the profits of a portion of it should be dedicated 
to a certain idol. After his death his sons partition- 
ed the property In 1857, A., one of the sons, 
brought a suit in the late Supreme Court to estab- 
lish the will and to have the trusts carried into 
execution. The decree m that suit ordered that the 
portion so dedicated by the testator should he con- 
veyed to M. C., B D. M , and K. R M , as trustees 
for the idol In pursuance of this decree a conveyance 
was settled by the Master, but it was never executed, 
the parties having come to an agreement to compro- 
mise, and executed a deed to that effect on 15th March 
1866. The deed recited that the parties now agreed to 
compromise certain suits and to execute mutual re- 
leases, &c , as thereinafter declared and then witnessed 
that the real property belonging to the idol, which the 
trustees were entitled to hold under the will, was set 
forth m a schedule, and that it had been agreeed 
that a conveyance should be executed to the plaintiff 
and otheis m trust for the idol, aud that the same 
should be duly registered , provision was then made 
for the settlement of the dedicated portion, when for 
more than one year, and extending beyond the 
term of the turn of worship of any one of the parties; 
and there was a declaration that all leases, &c , made 
without consent of the parties should only be valid 
for the turn of worship of such party , that the rents 
and profits were to pass to and remain with the party 
or parties who should for the time being be entitled 
to the turn of worship, and that a house of wor- 
ship should he built for the idol on the land men- 
tioned m the schedule provision was also made for 
the forfeiture of interest of any party who should 
renounce the Hindu religion, and. it was declared 
that a certain portion was not to be considered divided 
as theretofore, but that it belonged to the plain- 
tiff, and was not liable to be sold Meld (reversing 
the decision of Mabkby, J) that the document was 
one which required registration under section 13 of 
Act XVI of 1864. BajkumabBoy v Kalikbish- 
na Boy 7 B. L. E., 197 

52. Covenant for title 

running with the land . — A covenant for title, running 
with the land, would seem to be in itself a transac- 
tion affecting the land, and the instrument con- 
taining it, if coming within clauses (a) to (d) of 
section 17 of Act III of 1877, must be registered, 
unless it comes withm the exceptive clauses (e) to (l) 
of the same section. Bajtj Baltt v. Krishnaeav 
Bamchandea . . . I, Ii. R., 2 Bom., 273 

53. Contract of mort~ 

gage — Letter stating terms of equitable mortgage , 
Effect of .—Equitable mortgagee^ his proper remedy, 
— A. and B. executed a joint aud seveial promissory 

7 o 
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note in favour of the plaintiff. On the same day A 
deposited with the plaintiff the title deeds of his pro- 
perty as collateral security, and received conjointly 
with B. a pait of the consideration-money for the 
piomissory note. Shortly afterwaids A addressed a 
letter to the plaintiff to this effect * {< As collateral 
security for the due payment of R2,0Q0 secuied by a 
promissory note of even date . , I herewith 

hand you the title-deeds of my property . money 
borrowed and recei\ ed m pledge of house/’ and ob- 
tained the balance In a suit on the basis, of the 
documents for foreclosure or for sale of the propeity, 
or m the alternative for a conveyance of the legal 
estate, — Reid that the letter itself w as not a con- 
tract of mortgage, and was without registration ad- 
missible in evidence of the equitable mortgage which 
had been completed upon deposit of the title-deeds 
Reid , also, that the fact of the existence of the letter 
would not prevent the plaintiff from giving any other 
evidence m proof of his claim. Kedar Nath Butt v 
Sham Ball Kheitry , 11 B. L 405 , followed. Oo 

Noting v. Moung Htoon Oo 

[I. L. R., 13 Calc., 322 

54. Endorsement on deed 

of sale of immoveable property — D. sold a house to 
JP. and executed a deed of conveyance which was duly 
registered. JP. did not pay the purchase-money, and 
therefore did not get possession. Shortly after the 
conveyance had been registered, JP. returned it to B , 
with an endorsement thereon to the effect that it w T as 
returned because JP. wa$ unable to pay the purchase- 
money. The light, title, and interest in the house 
were subsequently attached and sold undei a deeree 
obtained against him by the plaintiff. The plaintiff 
became the purchaser. Reid m a suit by him against 
B. tor possession, that the endorsement on the con- 
veyance not having been registered could not affect 
the property. TJmed Mal Motibam v Dattj bin 
Dhonhiba . . . I. L. B., 2 Bom., 547 

55. Letter depositing 

title-deeds. — Admissibility in evidenoe of unregis- 
tered document — The defendant deposited certain 
title-deeds with the plaintiff as seeunty for money 
due on a bond executed by the defendant m favour of 
the plaintiff The deeds were sent wuth the following 
letter from the defendant to the plaintiff’s attorney 
“I have the pleasuie of handing to you the title- 
deeds of a house, 56, Lower Circular Road, as a colla- 
teral security for B20,000, which falls due this day 
Please accept them from my manager ” In a suit 
for an account of what was due to the plaintiff on 
the security of the deeds,— Reid that the letter need- 
ed registration as being a document winch created 
an interest m land, and therefore being umegistered 
was inadmissible m evidence. Dwabeanath Mitter 
v Sabat Kumari Dasi . • 7 B. L. B., 55 

56. — Letters containing con- 

tract — Acknowledgment of receipt of consideration 
—Evidence Act , s . 91 — Oral evidence , Admissibility 
of — •“ Instruments’ ’ —An advertisement appeared m 
the Bombay Gazette new spapei of the 9th March 1874, 
advertising for sale eeitam moveable and immoveable 
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property situate m the village of Angur, near Jun- 
nar, m the district of Poona On reading that ad- 
vertisment plaintiff entered into a negotiation with 
the solicitors of the widow and admimstiatnx of the 
owner of the said property for the purchase of a cer- 
tain portion of it. On the 26th May 1874 the 
plaintiff wrote a letter to the solicitors, offering to 
purchase the said property for R14,Q00 on eeitam 
conditions, and proposing to pay a deposit of It 1,000 
as earnest-money if the offer was accepted On the 
following day the solicitois informed plaintiff, m 
writing, that the widow accepted his offei, and 
requested him to deposit the earnest-money offered 
by him m his letter. Plaintiff accordingly deposit- 
ed the earnest-money (ftl,000) with the solicitors 
on the same day, and obtained fiom them a receipt, 
hearing a one-anna receipt stamp The receipt 
mentioned the money as bemg m part payment of the 
sum of R14,000, the amount for which the plain- 
tiff had agreed to purchase the property Instead of 
completing the contract of sale with the plaintiff, 
and putting him in possession of the property, the 
widow sold it to other persons In a suit of the 
nature of a suit for specific performance brought 
by the plaintiff, as first purchaser, against the widow 
and the other purchasers to set aside the subsequent 
sale of the property, and to compel the widow to 
execute a conveyance thereof to the plaintiff, the fol- 
low mg documents were produced and tendeied in evi- 
dence, ms , the advertisement of the 9th March, the 
plaintiff’s letter of the 26th May (exhibit No 3), 
the solicitors’ reply (exhibit No 4), and their receipt 
of the 27th May 1874 (exhibit No. 5), and it was 
contended that three of the four documents — vis , 
exhibits Nos 3, 4, and 5— required registration 
under the Registiation Act (VIII of 1871), section 
17 Reid that the plaintiff’s letter (exhibit 3) 
offering to purchase the property m question, and 
the lettei of acceptance (exhibit 4) written on behalf 
of the vendor (defendant No 1) by her attorneys, 
did not fall withm clause (b) of the 17th section of 
the Registration Act (VIII of 1871), and were 
admissible m evidence to prove the contract of sale, 
although not registered The acceptance of the 
plaintiff’s offer was conditional on his payment of 
the R1,000 as earnest-money, and therefoie, until 
that sum was paid, no estate, legal or equitable, m 
the property passed to the plaintiff Quest e , — 
Whether the letters between the parties (exhibits 
Nos 3 and 4), even if they did constitute a complete 
contract for sale, unincumbered by the necessity for 
the payment of the deposit by way of earnest, could 
be regarded as “ instruments ” within the meaning of 
section 17 of the Registration Act (VIII of 1871). 
Waman Ramohaneba v . Dhondiba krishnaji 

[I. L. B., 4 Bom., 126 

57. J Deed of partition , — 

section 17 of Act XX of 1866 extended to a deed of 
partition, and this was not prevented by such an in- 
strument hemg enumeiated m section 18 amongst 
those which were optionally legistrable. Shanear 
Ramchandra v, Vishnu Anant 

[I. L. B., 1 Bom,, 67 
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58. Deed of division of 

immoieable property — The registration of a deed 
of division of immoveable property of the value of 
moie than E100, executed by members of an 
undivided Hindu family, was optional under clause 2, 
section 17 of Act XX of 1866, and a suit will not 
lie to compel registi ation. Anonymous 

[8 Mad., Ap., 8 

58. 1 Deed of partition . 

— A deed of partition need not be registered Nem 
Boy v Lalmun Boy . . 25 W. R., 376 

Instruments of partition made by revenue offieeis 
require registration under section 17, clause (k), of 
the Registration Act of 1877. 

60. and ( C ) an £ s< 

49. — Unregistered document — Document to con - 
tiadict witness — Meaning of word “ declare 99 in 
section 17 of Act III of 1877 — Acknowledgment , 
Kecessity for registration of — S. and R sued their 
bi others M. and V m 1880 for partition of the 
family propeity. The defendants pleaded that the 
property had been partitioned m 1870, and that the 
■various members of tbe family bad been ever since 
m possession and enjoyment of their respective 
shares. At the hearing a document was produced 
by tbe defendant M , dated the 13th January 1877, 
which was proved to have been signed by his thiee 
brothers, 8 , R and V, on tbe occasion of 31 3 s 
effecting a mortgage of part of the property This 
document contained the following words “Our 
eldest brother M has built houses and is building 
new houses on property appertaining to his share 
. . To the same we three persons and our heirs 

and representatives have no interest of any kind 
whatever If we or they should prefer any claim, 
then the same is to he null This release paper we 
have duly passed m writing jointly and severally and 
in sound mind.” This document had not been regis- 
tered, and was, therefore, inadmissible as evidence of 
the alleged partition In cross-examination of the 
plaintiff R , he was interrogated as to the circum- 
stances under which the mortgage was made by M 
on the 18th January 1877 He said “ I was pre- 
sent when the mortgage was made, hut I was ill m 
bed . . This was on the 13th January 1877, 

. I did not say on that day that I had no claim to the 
property.” He was then shown the above document, 
and admitted his signature The document was then 
tendered m evidence, not as a release, hut to contra- 
dict the witness Meld that the document was ad- 
missible for that purpose, as it was not a document 
which itself declared a right in immoveable property 
m the sense intended by section 17 of the Registra- 
tion Act, III of 1877. It was an acknowledgment 
that there had, m time past, been a partition between 
the brothers who signed it and the defendant M., 
but it was not itself the instrument of partition 
That an acknowledgment of a partition is distinct 
from the instrument of partition, is to be gathered 
fiom clause (c) of section 17 of the Registration Act, 
III of 1877. Had the teims of clause (b) of that 
section been satisfied by a mere acknowledgment, 

IV 
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clause (c) would ha\e been superfluous Its oper- 
ation is to require an acknowledgment m the form 
of a receipt to he registeied, but not an acknowledg- 
ment m any other shape as distinguished from the 
instrument of the transaction. The word “ declare 99 
m section 17 of the Registration Act, III of 1877, is 
to be taken m the same sense as the words <e cieate, 
assign, &c 99 used in the same section, — mz , as imply- 
ing a definite change of legal relation to the property 
by an expression of will embodied m the document 
referred to. It implies a declaration of will, not a 
mere statement of a fact, and thus a deed of parti- 
tion which causes a change of legal relation to the 
property divided amongst all the parties to it, is a 
declaration m the intended sense , but a letter con- 
taining an admission, diiect or inferential, that a 
partition once took place, does not “ declare 99 a right 
\rtthin the meaning of the section It is not the ex- 
pression or declaration of will by which the right is 
constituted. Quaere, — Whethei, if the above docu- 
ment were itself a release operating or intended to 
operate as a declared volition constituting or severing 
ownership, it could he received even for the purpose 
of contradicting a witness who had denied that he 
had previously made a statement inconsistent with 
his evidence. Sakhaeam Kbishnaji v Madan 
Keishnaji . . . I. X». R., 5 Bom., 232 

61. Release — In June 

1875 L executed a bond in favour of 8 , in which he 
mortgaged, amongst other pioperty, a village called 
Chand Khera, as security for the payment of certain 
moneys. He subsequently sold such village to A 
concealing the fact that it had been mortgaged to 8. 
On this fact coming to the knowledge of A , he 
thieatened L with a criminal prosecution, whereupon 
L proposed to S. m wilting that the security of a 
share m a village called Kelsa, which he alleged was 
his pioperty, should be substituted for the security of 
Chand Khera. S accepted this proposal by a letter 
in which he ref ei red to L 9 s pioposal in teims It 
subsequently appealed that tbe shaie m Kelsa did 
not belong to L , but to another peison 8 having 
sued upon his bond, claiming to enforce thereunder a 
lien upon Chand Khera, A set up as a defence to 
the suit that $ had agreed to substitute Kelsa for 
Chand Khera m the bond, producing 8 9 s letter as 
evidence of tbe agieement J Reid that such letter 
operated as a release, and should therefore have been 
stamped and registered. Safdab Ali Khak v . 
liACHaiAN Dass . . I. Ij. R., 2 AIL* 554 

62. Release from mortgage 

— Agreement for fresh conndei ation, between mort- 
gagee and thu d person, for release of property from 
mortgage . — Release not required to be in loriting 
and registei ed — Tbe mortgagee of immoveable pro- 
perty under a hypothecation bond entered mto an 
agreement with one who was not a paity to his 
mortgage to release part of the property from lia- 
bility under bis mortgage Hus agieement was 
not in writing and registered. The mortgagee sub* 

7 o 2 
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sequently sought to enforce the hypothecation 
against the whole of the mortgaged property. Held 
that the agreement, being a new contract for a fresh 
consideration between persons who were not parties 
to the mortgage, was not, as between the parties to 
the mortgage, a release which the law required to he 
m writing and registered. Gtjedial Mal v Jatthei 
Mai, .... I. L. B., 7 All, 820 

83. — — — Widow's right to 

maintenance, Release of — Releases affecting pro- 
perty — A widows right to maintenance constitutes no 
interest, vested or contingent, in the immoveable pro- 
perty of an undivided Hindu family within the mean- 
ing of the Registration Act XX of 1866, and a release 
thereof did not require to be registered under clause 
2, section 17 of that Act. Semble,- —Under Act XX 
of 1866, section 17, clauses 2 and 3, releases affect- 
ing immoveable property above RlOO in value had to 
be registered, and the releases mentioned in clause 7 
of section 18 are releases relating to moveables. The 
ruling m Anonymous Case, 6 Mad , Ap , 9, dissented 
from K alp a gathachi o. Ganapathi Pillai 

[I. L. R., 3 Mad., 184 

64. * and s. 49.— Deed of 

conditional sale . — Admissibility of emdence — A deed 
of bye-bil-wafa, or conditional sale, is a deed w'hich, 
under section 17 of Act XX of 1866, requires regis- 
tration before it can become admissible as evidence. 
Hut so far as it is a covenant or agreement for the 
repayment of the money lent on a particular day, it is 
not an instrument lequiring registration j and there- 
fore, for such purposes, notwithstanding section 49, 
it is admissible in evidence. Xilmadheb Sing- Das 
v, Fatteh Chaud Saha 

[3 E. L. R., A. 0, 310 : 12 W. R., 222 

65. — Shebaitnamah . — A 

shebaitnamah which conveyed no right or interest, but 
merely declared that a particular portion of the tha- 
koor's income should be expended through the instru- 
mentality of the shebait m the worship of the tha- 
koor, was not a deed requiring to be registered under 
Act XVI of 1864. Gibeedhub Dass v Nitto 
Gopal Dass . . . . 19 W. R., 291 

66. — SuleJi-namah.— Agree- 

merit creating a charge on immoveable property . — Suit 
for money charged on immoveable property — Certain 
immoveable property having been attached m the 
execution of a decree held by S , B. and L. objected to 
the attachment. An arrangement was subsequently 
effected between the objectors and the parties to the 
deeiee which resulted m all parties jointly filing a 
“ suleh-namah ” m Court, m which B. and L„ who had 
purchased the rights of the judgment-debtor m the 
attached property, agreed to pay the amount of the 
decree, which exceeded one hundred rupees, 'within 
one year, and hypothecated such property as security 
for the payment of such amount, S. having sued 
upon this document claimmg to recover the amount 
of the decree by the sale of such propeity, — Meld that 
the document required to he registered, and not being 
registered the suit thereon was not maintainable 
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Cases decided by the High Court m which the “ suleh- 
namah,” having been relied on, not as containing the 
hypothecation itself but as evidence only of a separate 
parol agreement, or m which a decree, having been 
made m accordance with the terms of the document, 
was held not to require registration, remarked upon 
and distinguished by Spankie, J Suejh Peas ad 
v. Bhawani Sahai . . I. It. R., 2 AIL, 481 

67. and s, 18.— Deed of 

surrender . — (i Acknowledgments ” — An istifanamah, 
or deed of surrender, surrendering nledged property of 
which the party executing it was m possession, on re- 
ceiving hack the amount of a bond-debt, comes under 
clauses 2 and 3, section 17, of Act XX of 1866, and 
must he registered to he admissible in evidence. “ Ac- 
knowledgments,” m clause 7 of section 18, refer to 
transactions of quite a different description Bhyehb 
Chehdeb Dass v. Kaleechhndeb Checkebbutty 

[16 W. R., 56 

68. Surrender of interest 

by tenant to landlord — Act XVI of 1864, ss IS, 14. 
— A document, which was substantially a surrender by 
a tenant of his interest m land to his landlord, and, 
as such, was exempted from stamp duty by Act X of 
1862, under the general exemption clause, did not 
require registration under Act XVI of 1864, sections 
13 and 14. Jadav Eeghkath v. Raiji Himmat 

[9 Bom,, 246 

69. (eL e.) — Document acknow- 

ledging receipt of consideration-money for convey- 
ance —A document which acknowledges the receipt of 
consideration-money for the conveyance of immoveable 
property cannot he received as evidence unless it is 
registered. Sbeehath Cheek Sooe v Nilkanto 
Set 22 W. R,, 309 

70. — Acknowledgment of re- 

ceipt of consideration. — J. T. passed a waiting to V, 
under date 28th April 1874, stipulating that the deed 
of sale of J T’s bungalow to V. for R4,300, which 
was to have been made that day, owing to certain 
circumstances therein mentioned, should be made and 
delivered by J. T. to V. twenty days thereafter The 
writing farther acknowledged the receipt, by J T. 
from V., of RlOO as earnest-money for the purchase 
of the bungalow, and concluded with certain penalties 
m the event of a default by either party In a suit m 
the nature of a suit for specific performance brought 
by V, to compel J. T. to execute the deed of sale to V., 
and to register the same as promised m the writing 
of 28th April 1874, — Held that the writing lequired 
registration under Act VIII of 1871, section 17, 
clauses 2 and 3, as it distinctly acknowledged the re- 
ceipt of RlOO as part of the consideration for the 
sale of the house to the plaintiff for the sum of 
R4,300, and operated to create an interest in the 
house of the value of RlOO and upwards. Mahad v. 
Dan, I. D. R , I Bom , 196 , approved and followed. 
Jusab Haji I afar v. Haji Qul Mahammad, 12 
Bom., 175 j Hargovandas v Balknshna, 7 Bom „ 
0. C„ 67; and Kedarnath Dutt v Shamlal Khetiry, 
11 B L. R., 405, distinguished. Valaji Isaji v. 
Thomas . . . , I* I* R* 1 Bom., 190 
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71. — Receipt for earnest- 

money — Consideration — Where the plaintiff pro- 
posed to purchase property, moveable and immove- 
able, for R14,000 and to pay a sum of 111,000 as 
earnest-money, and his offer was accepted and the 
earnest-money deposited, a receipt was given for it 
stamped with a one-anna receipt stamp. The receipt 
mentioned the money as being m part payment of the 
sum of R 14,000 the amount for which the plaintiff 
had agreed to pui chase the property. Instead of 
completing the contract of sale with the plaintiff and 
putting him m possession, the defendant sold it to 
other pei sons. In a suit to set aside the sale to 
them and to compel the defendant to execute a convey- 
ance to the plaintiff , — Meld that the receipt for 
R1,000 earnest- money (exhibit No 5) fell within 
clause (3) of section 17 of the Registration Act 
(VIII of 1871), as being an acknowledgment of the 
receipt or payment of consideiation on account of the 
creation of a right, title or interest m immoveable 
property of the value of upwards of R100, and was, 
therefore, inadmissible in evidence, not having been 
registered , but that under section 91 of the Evidence 
Act (I of 18 72) oral evidence was admissible to prove 
the payment, notwithstanding the existence of the 
written receipt. The third clause of section 17 
of the Registration Act (VIII of 1871) includes 
within its scope a payment of a part of the considera- 
tion as well as a payment of the whole of it. Wa- 
man Ram Chandea v, Djecandika Keishnaji 

[X I*. R., 4 Bom., 120 

72 and s. 20. — Receipt . — 

Declaration of title — The defendant passed to the 
plaintiff a document worded, in substance, as fol- 
lows “ Your fields .... are entered in my 
name Ever since they came into your possession I 
have received from you the assessment due upon them. 

I have now no claim upon you for any balance of as- 
sessment. .... I will cause the aforesaid two 
fields to he entered in your name. Nothing remains 
due by or to either of us m lespect of the produce 
of these fields/ 5 The document was stamped as a 
receipt with a stamp of one anna. — Held that, for 
the. purpose of establishing satisfaction of all claims 
which the plaintiff and the defendant had upon one 
another, the document was admissible m evidence, 
but that, if used as evidence of title, it came within 
the provisions of section 17 of the Registration Act 
(XX of 1868), and the corresponding provisions of 
the Registration Act (III of 1877), and was inad- 
missible unless duly registered. Faki v Khotu 

[X X. R., 4 Bom , 590 

73. — Receipt . — Release of 

claim secured by mortgage — Held , that a docu- 
ment, called a receipt, but intended to be used to prove 
the release of a claim secured by mortgage, required 
registration under section 49 of Act VIII of 1871, 
inasmuch as it affected immoveable property Ba- 
sawa v, Kalhapa . . I. X. R., 2 Bom., 489 

Contra Gtjg-ttnpub Adi o t Mahomed Yaseen 

[20 W . R., 334 

74. — Receipt by mortgagee , — 

Admissibility of evidence,— The defendant tendered 
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in evidence a leceipt for R250, to show that the in- 
terest of his co-mortgagee (the plaintiff) in the mort- 
gage had been extinguished The receipt was ob- 
jected to on the ground that it had not been regis- 
tered Held that the leceipt bemg tendered to show 
that the interest of the plaintiff m the mortgage had 
been extinguished, required legislation, and was in- 
admissible without registration Shidhngapa v. 
Chenbasapa , I. L. R., 4 Rom 235 , distinguished* 
Ramapa v Umanna . I. L R., 7 Bom., 123 

75. — — Document acknow- 

ledging receipt of consideration — Raiol evidence — 
In a suit for possession where plaintiff's case was that 
a kut-mirash (usufructuary mortgage-deed) had been 
granted to defendant, who had promised upon repay- 
ment of the money consideration to surrender the 
pottah and give back the land, and where plaintiff pro- 
duced a receipt in proof that such repayment had 
been effected,— Held that the receipt, bemg an instru- 
ment acknowledging receipt of the consideration on 
account of extinction of interest in land, came within 
the terms of Act VIII of 1871, section 17, clause 3, 
and was not admissible as evidence without registra- 
tion But oral evidence was receivable m proof of 
the receipt of the money. Sooejo Coo mae Bhxttta- 
CHABJEE V. BHUGWAH CHFJSDEB Roy 

[24 W. R., 328 

76. Memorandum — 

Receipt. — Extinction of mortgagee’s hen , Evidence 
of —A document purporting to have been passed by 
a mortgagee to his mortgagoi, and reciting the demand 
of the former for re-payment of his mortgage-money 
befoie the due date of the mortgage, and the com- 
pliance with that demand by the latter by means of 
a fresh loan upon a second mortgage of the same pro- 
perty,* and reciting also the fact of the delivery of 
possession of the property by the original to the 
second mortgagee, and pm porting, m conclusion, to 
contain a declaration by the original mortgagee that 
nothing remained due to him m respect of his mort- 
gage, is a document which, under clauses 2 and 3 
of section 17 of Act XX of 1866, as well as under 
clauses 2 and 3 of section 17 of Act VIII of 1871, 
requires registration, and, if unregistered, is, by sec- 
tion 49 of the same two Acts, inadmissible as evi- 
dence of any transaction affecting any property com- 
prised therein. The fact of the extinction of the ori- 
ginal mortgagee's lien may, however, be proved by 
other documentary or proper oral evidence Maha* 
daji v. Vyankaji Goyind . I. L. R., 1 Bom., 197 

77. Receipt for sums paid 

on bond hypothecating immoveable property. — A 
receipt for sums paid m part liquidation of a bond 
hypothecating immoveable property must he regis- 
tered under the provisions of section 17 of Act VIII 
of 1871 to render it admissible as evidence under 
section 49 of the said Act. Daiip Singh v. Dubga 
Pbasad .... 2. X. R., 1 All., 442 

78. — Receipt for money 

paid under an hypothecation-bond — A receipt ac- 
knowledging as a fact part-payment of a sum due 
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nndei an hypothecation "bond does not require Tegistia- 
tion imdei section 17, clause (c) of the Registration 
Act, unless the fact is referred to as a consideiation for 
a contractual engagement, whereby the interest cre- 
ated by the prior registered instrument is limited oi 
extinguished A mere receipt does not acknowledge 
the receipt or payment of a consideration. JDahp 
Singh y JOurga Pramd, I L R., 1 All , 442 , dis- 
sented from Venkatarama Naih v Chinnathambu 
Redd i , 7 Mad., X, approved Yen eayyar v Y enka- 
tasubbayyar . . * X. Hi. R„ 3 Mad., 53 

79.. and 1). — Receipts by 

mortgagee — Receipts passed by a mortgagee for sums 
paid on account of the mortgage-debt, and exceeding 
R100 each, are not inadmissible in evidence for 
want of registration under Act III of 1877, section 
17. The technical term f< consideration ” implies that 
the person to whom the money is paid himself limits 
or extinguishes his interest m the land m considera- 
tion of such payment. Such limitation or extinction 
(if there can be said to be any) as results from the 
payment on account of the mortgage- debt is tbe 
legal consequence of such payment, and not tbe act of 
the mortgagee The payment reduces the sum due 
at the time on the mortgage, and thus modifies the 
account between the mortgagor and mortgagee But 
it does not operate to limit or confine withm 
narrower limits the right or interest of the mortgagee 
in the land, which is simply to have the payment 
of the principal and interest secured on the mort- 
gaged premises by some one or other of the remedies 
available for that purpose Money paid on account 
of a mortgage-debt is not the consideration for the 
limitation or extinction of so much of the interest m 
the land created by the mortgage, and a receipt for 
such a payment need not, therefore, he registered 
under section 17, clause (&), of the Registration Act 
III of 1877 JDahp Singh v Durga Prasad , LL R , 
1 All , 442, dissented from Shidlinoapa v Chen- 
basapa. . . . 1. 1*. R., 4 Bom , 235 

80* — Receipts given by mort- 

gagee for payments on account of the mortgage- debt. 

Unregistered receipts given by a mortgagee to a 
mortgagor for sums paid on account of the mortgage- 
debt are not inadmissible m evidence under clause 
(<?), section 17, of the Registration Act III of 1877. 
Shidlmgapa v. Ckenbasapa , I L R, 4 Rom , 285 
followed. Ay napa v. Ganpati 

[X. Xi. R,, 5 Rom., 181 

81. Receipt for payment of 

mortgage-money —The payment of money by a mort- 
gagor to a mortgagee in satisfaction of the mort- 
gage debt, is a payment of consideration on account 
of the extinction of the mortgagee’s right, within 
the meaning of clause (c), section 17 of Act YIII of 
1871 (Registration Act) A receipt for such pay- 
ment is therefore a document of which the registra- 
tion is compulsory, and which, if unregistered, is in- 
admissible m evidence under section 49 Dahp 
Singh y JOurga Prasad , I L. R., 4 All , 442 
Rasawa v Kalkapa J.L.R ,2 Rom , 489, Mahadan 
v Vyankaji Gomnd, I. L . R. s 1 Rom., 197 , and 
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Ramapa v TJmanna, I. L JR ,7 Rom , 128 , followed. 
Shidlmgapa v. Chenbasapa , I L R , 4 Rom , 235, 
dissented from. Mattongeny JDassee v Ramnaram 
Sadkhan, I. L R , 4 Calc , 83, referred to. Imdad 
Husain v Tasadduk Husain 

[I. L. R., 6 AH., 335 

82. — (el, d). — Unregistered 

lease. — By Act XYI of 1864 no unregisteied lease 
for a term exceeding a year could be leceived m evi- 
dence m any civil proceeding, however small the 
value of the property leased. Omar v Abdool 
Gueeoge 9W. R., 425 

83. - — Kabuhat — Lease — 

A kabuhat was not a t: lease ” withm the meaning of 
section 13, Act XYI of 1864. Amjed Ali v . Ala 
Buksh 9 W. R., 537 

Hue Cm under Ghose v. Wooma Soonduree 
Dossee . . . . 23 W. R., 170 

84. Lease for more than 

a year — Liability under unregistered lease — Where 
a house is let for a term exceeding a year, the regis- 
tration of the kabuliat is compulsory , and no action 
will he for the recovery of the rent stipulated to be 
paid under the kabuhat if that document is unregis- 
tered A party who retains and holds a building 
under such unregistered kabuhat is nevertheless 
bound to pay a reasonable compensation for the use 
and occupancy thereof. Puroma Soonduree Dos- 
*see v Prollad Chundee Dass 

[12 W. R., 289 

85. — Agreement betioeen 

landlord and tenant — Pottah — Mad Act VIII 
of 1865 — An agreement between a landlord and 
tenant m the Presidency of Madras for more than 
one year is a pottah withm the meaning of Act YIII 
of I860, and consequently exempted from registra- 
tion under Act XX of 1866 Vakaty Ramareddy 
v. Duyyuru Ayappareddy . . 7 Mad., 234 

86. * and s. 49 — 

Agreement for lease — Evidence. — Under clause 
(d), section 17, of the Registiation Act III of 1877, 
an agreement for a lease needs registration if the 
parties to such agreement intend to create a present 
demise Although the agreement may contemplate 
a formal document bemg subsequently executed, the 
paramount intention as gathered from the whole of 
the instrument must prevail Puemananddas Ji- 

WANDAS V DhARSEY YlRJI 

[L 1». R, a 10 Bom., 101 

87. - — > Lease — Agreement 

for lease — JDoul durkhast — Proposal. — Accept- 
ance ’—Contract — Every lease, or agreement for a 
lease, m writing, must he registered before being 
given m evidence. But a proposal m writing to take 
a lease of certain lands on certain terms, made by 
one person to another, need not be legistered, unless 
tbe proposal m writing has been so accepted that the 
proposal and acceptance constitute a contract m 
wuting Suedae Reza v Amzad Ali 

[I. L. R., 7 Gale., 703 : 10 C, X.. R., 121 
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LrcHMissrB Singh v, Dakho. Luchmissub 

SlNGH V RrNGLAD 

[I. L. R., 7 Calc., 703 : 10 C. 3b. R., 127 

88. — Proposal to pay i eni 

— JJoul dailhast. — Lease. — Agreement to lease — 
Wheie a doid dai Ichast amounts to nothing more than 
a pioposal by a tenant to pay a ceitam lent for certain 
land, it does not amount to a lease or to an agree- 
ment foi a lease, and does not, therefore, require 
legistration. But if the proposal has been so accept- 
ed, that the pioposal and acceptance constitute a 
conti act m writing, then such contract must be 
registered Choonee Mundur v Chundee Loll Lass, 
14 TV R , 178 , and Meheroomssa v Abdool G-unee, 
17 W JR , 509 , distinguished Ladd Jha r Xegroo 

[I. 3b. R., 7 Calc., 717 

89. Agreement to execute 

lease — Wheie defendants had contracted to execute 
a maurasi pottah of ceitam land at a given rent for 
a consideiation of which a portion was paid as 
earnest- money, and the balance was to be paid with- 
in fifteen days, and had agreed that, if they faded 
to execute the pottah, the baeena-pottro was to be 
considered a pottah, and plaintiff on allegation of 
fadure sued the defendants for possession on the 
footing that the haeena-namah was a mirasi pofc- 
tah, — j Held that the deed under which the plaintiff 
sued was a pottah, and under clause 2, section 17 of 
Act XX of 1866, an instrument the registration of 
which was compulsory As an unregistered docu- 
ment, it could not hold its ground against a legistei- 
ed pottah put m by mtervenors. Nund Ram Ghose 
v. Maunoo Bibee . . .10 W. R., 177 

90. Lease or agreement 

to lease — In a suit for possession of certain pio- 
perty and for the execution of a pottah, it appealed 
that two of the defendants had executed an agree- 
ment which was duly registeied, by which they 
acknowledged the receipt of a portion of the salami, 
and covenanted to execute a pottah on a certain day 
This agreement was afterwards confirmed by tw T o of 
the defendants who were minors when it was entered 
into the confirmation w r as by deed which was duly 
registered. Subsequently all the defendants executed 
a document, which provided for the payment of a 
portion of the salami on the day when possession 
should be given as provided m the first agreement, 
and for the payment of the remainder by instalments 
which were to carry interest This document xvas 
not registered. Held that it was not a “lease or 
agreement to lease " within the meaning of section 
17 of the Registiation Act, and was admissible in 
evidence Kedarnath Mitter v Surendro Deb 
Roy . I. R. R„ 9 Gale., 865; 13 C. 3b. R., 58 

91. — Lease . — Usufructuary 

mortgage —Act XVI of 1864, ss, 13, 14 — B sued 
for possession of certain lands, on a contract embo- 
died in a document wdneh purported to grant B . 
possession of these lands for a period of six years, on 
payment of R99 Held that the document m ques- 
tion was not a lease, hut a usufructuary mortgage, 


and that the consideration-money being less than 
R100, its registiation under Act XYI of 1864 was 
merely optional Isha n Chandra i Sujan Bibi 

[7 B. 3b. R., 14 ; 15 W. R. 5 331 

^2. — — • Lease — Agi eement to 

lease —Contract of special nature— Held that cer- 
tain letteis foimmg a eonespondenee whith had 
passed between the parties did not lequne registra- 
tion, for they did not amount to a lease, oi an agi ee- 
ment foi a lease , but weie eudence of a conti act of 
a special character not coming within any of the 
definitions m the Registration Act. Port Canning- 
Land Company v Smith 

[21 W. R., 315 ; 3b. R. s 1 1. A., 124 


93. — - Settlement papers 

giten bg ryots —-Settlement papers prepared at the 
beginning of each year, and signed by the ryots 
setting forth the quantity of nugdee lands to be held 
and the amount of rent to be paid by each tenant 
during the year, are admissible m evidence, and do 
not require registration, provided the amount of rent 
therein agreed to be paid is under SIGG, and the 
term is for only one year. Ntjsbun v Ram Debud 
17 W. B., 273 


94. — Lease at an annual 

rent —A lease for no definite time, but fixing an 
annual rent (sone-bosone) falls within clause 4 of 
section 17 of Act XX of 1866, and must be registered 
m older to be admissible m evidence. Ramrumar 
Mandal v Brajahari Mridha 

[2 B. 3b. R., A. C., 75 : 10 W. R., 410 


95. — Lease for more than 

a year —Condition winch may shorten term A 

lease for more than a year is not the less a lease 
because a condition is attached to the consideration 
and because its term may be lessened on the payment 
of a sum of money by the lessor Such a lease can- 
not be used m evidence unless it is registered Buksh 
Adi Boohean v Nubotara . 13 W. R, s 468 


96. — — - — Lease with provision 

extending term — Wheie a kabuliat for one year 
contains a provision extending its term to more than 
that period, it cannot he admitted m evidence with- 
out registration. Kisto Kadee Moonshee v Age- 
monaBewa .... 15 W.R., 170 

97. Lease with agreement 

for renewal on expiration — A kabuliat m which 
a ryot agreed to hold land under a pottah for a 
specified year, the agi eement between the parties 
being that at the close of that period a fresh settle- 
ment would be made, w T as held to be a lease for one 
year, and not to need legislation under Act XX of 
1866 as being a lease foi moie than a year, although 
a clause intervened between the above clauses to the 
effect that year by year the ryot would pay rent at 
the above rate Jtjg-dese Chunder Biswas v 
Abedoldah Mundud . , 14 W. R, 68 


98. Lease for more than 

a year.— Lease wnh option of renewal . — Where a 
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lease is only for one year with option to the lessor to 
allow the lessee to continue his tenure on the old con* 
ditions after expiration of the year, — Meld that the 
absolute right of the lessee is restricted to one year ; 
and that the lease is therefore a one year’s lease, the 
registration of which is not necessary Southo Pyb- 
SA3> DaSS V PaBASU PADHAff. SOUTHO PlTBSAD 

Bass v , Rughoo Padhan . . 26 W. R., 98 

99. Lease for so long as 

tenant continues to pay — A lease for so long as the 
lessee or tenant continues to pay the stipulated rent 
is a lease not limited to a year, and must he registered 
under section 17 of the Registration Act of 1868, and 
not being registered cannot he received in evidence 
under section 49 of that Act. Sheogholah v 
Budpbee Nath . . . , 4 2ST. W., 36 

IDO. Zur-i-peshgi lease, 

— “ Leases not exceeding one year Meaning of . — 
Leases which were exempted from the operation of 
section 17, clause 2, Act XX of 1866, were leases the 
term of which was one year certain. Where a zur-i- 
peshgi lease was granted for one year, but with a 
stipulation that unless the loan were repaid within 
that time it should continue m force, — -Held that such 
a lease came within the words of section 1 7, clause 4, 
Act XX of 1866, “ leases of immoveable property for 
any term exceeding one year ” of which registration 
was compulsory. Bhobani Mahto v. Shibnath 
Paba .... I. L. R., 13 Calc., 113 

101. Kabuliat or lease — 

Lease for so long as landlord might leave land with 
tenant — A kabuliat or lease, undei which the tenant 
might claim possession of the land for one year, but 
was to pay rent to the landlord so long as the land- 
lord might leave the land with the tenant, did not 
require registration. Jagjiyandas Jawhebdas v. 
Nabayan Lakshman Patil 

[I. I*. R., 8 Bom., 493 

102. Bhadekhat — Lease . 

— Held that a bhadekhat is an agreement between 
a lessee and a lessor in the nature of a counterpart of 
a lease, and that an instrument of this character 
must, for the purposes of the Registration Act, be 
treated as a lease. Held , also, that a provision m the 
bhadekhat, that the lessee might after six months 
remain m occupation at a monthly rent, till the lessor 
called upon him to vacate, did not extend the term 
for which the lease was granted, as to the conclusion 
of that term the lessee would he only a monthly 
tenant of the lessor, and therefore it did not require 
registration under section 17 of Act XX of 1866 
Mobo Vithal v . Tukabam yaiad Malhabji 

[5 Bom., A. C., 92 

103. and s. 49. — Lease. 

— Lease from year to year — In a suit for possession 
of a piece of land, and for rent of the same, the 
plaintiff produced in support of his claim two sar- 
khats or kabuliats purporting to he executed m his 
favour by tbe defendants, and dated respectively m 
January 1875 and June 1876. These documents 
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were not registered. The first after reciting that the 
executant had taken the land from the plaintiff, on a 
specified yeaily rent, and promised to pay the same 
yearly, proceeded as follows * u If the owner of the 
land wishes to have it vacated, he shall give me 
fifteen days’ notice, and I will vacate without 
making objection, it 1 delay in vacating tbe land 
the owner can realise, by recourse to law, rent from 
me at the rate of R8 per annum ” The second sar- 
khat, after reciting that the executants had taken the 
land from the plaintiff on a yearly rent specified, for 
six years, and promised to pay the same year by year, 
proceeded thus : “ And if the said Shaikh wishes to 
have the land vacated within the said term, he shall 
first give us fifteen days’ notice, and we will vacate 
it without objection.” The lower Courts held that 
the sarkhats were not admissible m evidence, as they 
required registration under section 17 (4) of the 
Registration Act YIII of 1871, being leases of im- 
moveable property from year to year or reserving a 
yearly rent. Held that the two sarkhats created no 
rights except those of tenants-at-will, inasmuch as 
the clause common to both to the effect that at any 
time, at the will of the lessor, the lessees weie to give 
up the land at fifteen days’ notice, governed all the 
previous clauses, and the defendants could he asked 
to quit at any time before the lapse of the term at 
fifteen days’ notice Held } therefore, that the leases 
did not fall under section 17 (4) of Act VIII of 1871 ; 
that their registration was not compulsory; and that 
they could not he excluded from evidence under 
section 49 of Act III of 1877, which governed the 
question of admissibility, while Act YIII of 1871 
governed the question whether registration was or 
was not compulsory. Ehuba Baxhsh v Sheo Din 
[I. Ii. R„ 8 AIL, 405 

104. — Lease — Exemption 

from registration by Government — Leases for a term 
not exceeding five years, with a rent reserved not 
exceeding R5G, being exempted by the local Govern- 
ment from registration,— Held that a pottah for one 
Fasli to remain m force until another pottah is 
granted, with a rent reserved of R110 did not fall 
within the exemption. Held also that such a pottah 
was a lease for a term exceeding one year and not a 
lease for a year, and therefore subject to the general 
provision of clause d, section 17, of the Registration 
Act, 1877. Veneatachehlam Chetti v Attdian 

[I. Ii. R., 3 Mad., 358 

105. Exemption from re- 

gistration — Lease for one year and till another lease 
is executed — A muchalka executed for one Fasli to 
remain in force until the execution of a fie sh much- 
alka, for a lent less than R50, is exempted from 
registration by virtue of the notification of the local 
Government under section 17 of the Registration Act, 
which exempts from registration leases the terms 
gi anted by which do not exceed five yeais, and the 
annual rents reserved by which do not exceed R50. 
Yieammal v, Eastubi Rungatyangab 

[I. Xu R., 4 Mad., 381 
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106. (cl h ). — Agreement for 

a lease — An asrieement for a lease does not require 
registration Bhairabnath Khettei v Kishoei 
Mohun Shaw . . 3B.L. B„ Ap., 1 

Abdul Yidona Jonas v Harone Esmile 

[7 B. Ii. B., Ap., 21 

107. — Doipl-dur&ast — 

Document preliminary to lease.— k dowl-durkast, 
being only a preliminary to a lease, does not require 
registration Meherognissa v. Abdool Gunee 

[17 W. B., 509 

108. - — Dowl or amulnama . 

— The registration of a dowl or an amuldaree, which 
are mere preliminaries to a lease, was not compulsory 
under section 13, Act XYI of 1864 Goluck 
Kishore Achabjee Chowdhby v Nund Mohun 
Dey Sibcab . . . .12 W. B , 394 

109. Dowl-durJcasi — 

Proposal by tenant to. pay rent — Where a dowl- 
durkast amounts to nothing more than a proposal by 
a tenant to pay a certain rent for certain land, it 
does not amount to a lease or an agreement for a 
lease and does not therefore requn e registration. But 
if the proposal has been so accepted, that the propo- 
sal and acceptance constitute a contract in writing, 
then such contract must be registered. Choonee , 
Mundur v. Chundee Lall Doss , 14 W. E 178, and 
Meheroonmssa v. Abdool Ounee, 17 W. E 509 , 
distinguished. Lall Jha v Neg-boo 

[I.L.B. s 7Cale.,717 

SUEDAB REZA V, AMZAD ALI 

[I. B. B., 7 Calc., 703 : 10 C. L. B., 121 

Luchmissub Singh v. Dakho. Luchmissub 
Singh t> Bunglal 

[I. X,. B., 7 Calc., 708 : 10 C. B. B., 127 

110. * Intention to create 

present demise. — Intention to execute more formal 
document. — An agreement for a lease needs registra- 
tion if the parties to such agreement intend to create 
a present demise. Although the agreement may 
contemplate a formal document being subsequently 
executed the paramount intention as gathered from 
the whole of the instrument must pre\ail Puema- 
nand Las Jiwandas v. Lhaesey Vikji 

[I B. B., 10 Bom., 101 

111 . Petition ashing for 

lease. — Section 17, Act XX of 1866, does not provide 
for the registration of a petition asking for a lease. 
Choonee Mundub v . Chundee Lall Doss 

[14 W. B., 178 

S C. on review . . ,14 W. B., 334 

112. - • Agreement to mort- 

gage — Equitable mortgage. — Documents amounting 
to an equitable mortgage when creating an interest 
in land of the value of B1G0 or upwards, require 
registration under section 17 of the Registration Act ; 
bnt documents when amounting merely to an agree- 
ment to mortgage do not require registration under 
that section Such documents are therefore avail- 
able m evidence as agreements to mortgage without 
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registration, but for the purpose of proving an equit- 
able moitgage they must be registered before they 
aie available m evidence Bengal Banking Cor- 
poration v. Makebtich I. It. B., 10 Calc., 315 

113. Agreements prelimi- 

nary to main contract — It was not intended that 
compulsory registiation under section 13, Act XYI 
of 1864, should apply to deeds, like amuidustuks, 
which are merely preliminary to the mam contract or 
engagement, or that deeds which are steps m, or 
mere parts of, a transaction, should be registered be- 
fore they can be used as evidence. Bunwaree Lal 
v. Sungum Lal . . . .7 W. B., 280 

See Ramtonoo Submah Sibcab v. Goub Chun- 
dee Surmah Sibcab . . 3 "W. R., 64 

and Shibkishen Dos3 v Abdool Sobhan Chow- 
dhby . . . . 3 W. R., 103 

114. Deed of agreement 

to sell at future time.— Act XIX of 1848 — A deed 
of agreement to sell at some future period may be re- 
gistered under Act XIX of 1843 Shibeishen Dos3 
v. Abdool Sobhan Chowdhby . 3 W. B„ 103 

See Ramtonoo Submah Sibcab v, Goub Chttn- 
deb Submah Sikcab . , 3 W. B., 64 

Nuddear Chand Sein ®. Ejshgbee Lall 
Chcckerbutty • . ,7 W. B., 463 

115. — “ Bargain-paper.”— 

Agreement for sale of land contemplating future 
deed —A “ bargain-paper M for the purchase of im- 
moveable property above the value of R10G, which 
contemplates the execution of a future conveyance, 
does not require registration. Jusab Haji Japar 
v Gttl Muhammad . . .12 Bom., 175 

116. — Document not itself 

creating an interest m immoveable property — “Bar- 
gain-paper ” — An agreement, or « bargain -paper f 
m writing, tor the sale of a house by the defendants 
to the plaintiff, stated that the defendants had agreed 
to sell, and the plaintiff to buy, the house in question 
for R15,225, on the following conditions, — that the 
plaintiff should, on the execution of the bargain- 
paper, pay R 1,000 as earnest-money, and that the 
defendants were duly to make out a good title to the 
house, and get approved by the plaintiff's solicitors, 
“ as being of good title/' a deed of sale thereof, pre- 
pared according to law, withm two months, the coat 
incidental to the preparation of the deed to be borne 
jointly by vendor and vendee ; that, on the execution 
of such deed and delivery of possession of the house 
to the plaintiff, the balance of the purchase-money 
was to be paid ; that, in case a good title to the house 
could not be made out, the bargam-paper was to be 
null, and the earnest-money was then to be returned 
to the plaintiff with interest, and any solicitors' 
charges incurred were to be paid by the defendants. 
Held that the document was admissible in evidence, 
though unregistered, as coining withm the provisions 
of clause (A) of section 17 of the Registration Act 
III of 1877. Chunilal Panalal b. Bomanji 
Mancherji . . . I. L. B., 7 Bom* 310 
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117. — and eL b.— Docu- 

ment ci eating a right to obtain another document 
— Flooding — Admission — Lffect of admission %n 
pleading of execution of conti act — JSndence topioie 
an admitted document not necessary . — Evidence — 
By an agreement, dated 2nd August 1880, the 
defendant agreed to sell to the plaintiff a certain 
piece of land with a dwelling-house foi R 1,900 At 
the time of the execution of this agreement the 
plaintiff paid the defendant R100 earnest-money, 
and the agi cement piouded that the lemainmg 
R 1,800 should he paid within a month flora the 
daie of the agreement when the deed of conveyance 
of the pioperty should be executed The material 
part of the agreement was as follows <( I have 
received from you RlOO, namely, rupees one hundred, 
as earnest (i e) at the time of the execution of this 
bargain-paper And as to the remaining fil,800, 
namely, one thousand and eight hundred, the same 
are duly to he paid to me withm one month fiom 
this day, w hen yon will get the deed (or) document 
made m your favour And all the expenditure in 
respect of the deed (or) documents and transferung 
(the property) to your name you are duly to make 
on your account . . On these terms this 

informal bargain- paper ha\ mg been w ntten, is agreed 
to and delnered 55 The plaintiff sued for specific 
performance, and tendered the agreement m evidence, 
although umegisteied Held that the document, 
although unregistered, was admissible m evidence 
under clause (A) of section 17 of the Registration 
Act III of 1877. Being unregistered it could not 
create or assign the interest intended by the parties 
to be transferred, and being thus incapable of carry- 
ing out the primary intention of the parties, the 
agreement became one “ merely creating a right to 
obtain another document which would, when exe- 
cuted,” effect the desired purpose if the execution 
were accompanied with registration The right 
given by the agreement was merely a light m per - 
sonam> and the agreement was admissible m evidence 
to show the contract entered into for another convey 
ance, though not as a conveyance itself Bukjoeji 
CuBSETJI PRAIHAEA V . MtFNCHERJI K.UTERJI 

[I. L. R., 5 Bom , 143 

118. — IJcrar agreeing to 

execute deed — Optional registration* — Admissibility 
of evidence — Where a party borrowing money gave 
the lender an ikrar agreeing to execute a conveyance 
of ceitam landed pioperty, — Held that the instru- 
ment was m substance an agreement the registi a- 
tion of which w r as optional, and which might he 
gi\ en in evidence m a suit for specific perfoimance 
of the agreement to execute the conveyance for 
winch it stipulated Asg-ur Axi Shied ar r. Mo- 
th oqra Nath Ghosb . . 15 W. R., 354 

119. Letter acknowledging 

payment of considei ation on amount of creation of 
interest m land — A wrote a letter to B , stating that 
an agreement had been made between them that A. 
should sell certain land to B for *114,500, that A 
had received B500 of this sum and w T as only entitled 
to recex\e the balance after executing the sale-deed 
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withm a certain date, and had no connection what- 
ever with the land. Held that the letter, not being 
registeied, was not admissible m pi oof of the agiee- 
menfc to convey Kamasami v, Ramasami 

[L Xu R., 5 Mad , 115 

120. Document containing 

covenants for title. — Suit for h each of covenant — A 
document containing covenants for title, though, no 
doubt, embodying “ a tiansaction affecting immote- 
ahle pioperty/ 5 is admissible m a suit foi damages 
for breach of such covenants, proucled the document 
conform to the leqmiements of the exceptive clause 
of section 17 of Act III of 1877 j hut wheie, as m 
the piesentcase, the evidence of the covenant is con- 
tained m a document itself purporting to assign an 
interest m immoveable pioperty, — the covenant being 
ambiguous and uncertain without reference to such 
assignment, — the document is not excepted from the 
necessity of registration. Rajit Baltt v Krishna- 
bay Ramchandra . . LL. B,,2 Bom., 273 

s. 18 (1871, s. 18; 1866, s. 18). 

See Cases under s 17, ox. (b) and cl. (d) 

1. Deed of assignment of mort- 

gage. — Consideration less than £100. — Mortgage 
for £ 100 or more. — A deed of assignment, for a con- 
sideration of less than R100, of a mortgage for a 
considei ation of R100 or upwards, does not need le- 
gislation Satea Kumaji v Vis bam Hasgayda 

[I. Xj. R., 2 Bom., 97 

2. * Lease expressing tenants 

willingness to continue tenant after a year — Lease — 
A lease for one yeai ceitam, containing an expression, 
on the tenants 5 part, of readiness to hold the land 
longer at the same rent if the landlord should desire 
it, is a lease for a term not exceeding one yeai, the 
registration of which is optional undei section IS of 
the Registi ation Act (VIII of 1871) Aptr Bun- 
gayda v . Nabhari Annajee 1. 1*. R , 3 Bom., 21 

3. Lease for one year — Lease 

exceeding one year — A kabuliat dated the 6th 
May 1880, and executed by the lessee of a house 
m favour of the lessors, set foith that the house was 
let to the former at an annual rent of R3 foi a term 
of one year It also contained this stipulation 
“ I (the lessee) do declare that I shall continue to pay 
the annual rent every year, and that if I should fail to 
pay the rent m any year, the owners of the house shall 
be at liberty to recover the i ent through the Court. 55 
The lease w r as not registeied In a suit by the 
lessors against the lessee for possession of the house 
and for R7-8 arrears of rent, the defendant pleaded 
that, according to the light construction of the lease, 
he was entitled to occupy the house and the lessors 
were not entitled to eject him theiefrom, so long 
as he paid the annual rent of R3 , that he had duly 
paid rent at the agieed rate fiom the 6th May 1880 
to the 6th May 1884, and that, under these circum- 
stances, the plaintiffs were not entitled to either 
of the reliefs claimed Held that the lease w T as for 
one year only, and thus failing under section 18 
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of the Registration Act (III of 1877), it was admis- 
sible m evidence without registration, that the 
defendant had been a meie tenant-at-w ill since the 
expirv of the year 1SS0-S1 , and that the plaintiffs 
were^therefoie entitled to possession of the house. 
Hand v. Hall, L B , 2 Ex D , 355 , referred to. 
Khayali v. Husain Bakhsh 

[I. L,R } 8 AIL, 198 

4. — — — - Admissibility in evidence 

of unstamped and unregisteied docvment — JEnti y 
in hook showing extent of holding and fate of rent . — 
Admission — A lessoi having let certain lands to a 
lessee under a\eibal agreement, the lessee enteied 
upon possession Afterwards, and during the lessee's 
occupation, an entry showing the extent of the hold- 
ing and the amount of rent payable m respect of it 
was made m a book of the lessor and signed by 
the lessee In a suit subsequently brought by the 
lessor against the lessee for an ears ot rent, the 
lessee did not deny that he was a tenant of the les- 
sor, but disputed the extent of his holding and the 
rate of rent Meld that the entry m the book of the 
lessor did not, although signed by the lessee, amount 
to a lease or to anagieement for a lease, but to an ad- 
mission only, and could therefore be used as evidence 
against the lessee, although neither stamped nor re- 
gistered. Nabain Coomary v Ramkrishna Bass 

[LL. R., 5 Calc., 384; 6CL, R., 286 

5 Dowl fehnst — Memoran- 

dum of rate of rent — A dowl fehnst being merely 
a memorandum by a zemindar's agent of the rates 
of rent agreed upon, and to w Inch the tenants affix 
their signatures m token of such agreement, is not a 
conti act, and does not require to be stamped or regis- 
tered Gungapersad v . Gqgun Sing 

[I. Ii. R., 3 Calc., 322 

5. C. Kabtick Nath Panday v Khakun Singh 

[1 C. L R., 328 

6. Principal sum under R10Q 

— Interest — Interest m immoveable property — A 
deed purporting to secure the sum of R95 advanced 
on certain propeities, giving the lender possession for 
a fixed period at a yearly rent of R8-12, R6-12 out of 
such rent being retainable by the lessee as mteiest on 
the sum advanced, does not require i egistiation Ram 
Doolaey Kooer v . Thacoob Roy 

[L Xu R., 4 Calc., 61; 2 C. L. R., 547 

s. 20. 

See s. 17, cl. 0 . 1. Xj R., 4 Bom., 590 

Refusal of executing party to 

initial alteration . — Registrable document — Refusal 
by the executing party to initial an apparent alteration 
not materially affecting the instrument, unaccom- 
panied by any suggestion that the alteration was 
improperly made after execution, does not rendei the 
document non- registrable. In the matteb op the 
petition op Venkatas ami Naik . 4 Mad., 101 

L s. 21 (1871, s. 21; 1866, s. 21).— 

Begumtes for registration. — I)e$Cf iption of pro- 


REGISTR ATION ACT, 1877, s. 21— conti- 

nued 

pei ty — The only two things which are absolutely i e- 
qimed by section 21 of Act XX of 1S60, as conditions 
without compliance with which registration is pro- 
hibited aie, liist, that the instrument shall con- 
tain a description of the piopeity sufficient to identify 
it, and secondly, that if the mstiumeut contains 
a map, a copy oi copies of the map shall accompany 
the msti ument w hen pi esented f oi registi ation The 
other pio\ibions of section 21 aie directory only. 
The cir< um stance, therefore, that the description of 
the parcels m the instrument does not specify the 
registration distuct, oi sub-district, oi dmsion, or 
village, m which the piopeity is situate, oi thefoimu 
occupancy, is not alone sufficient to disentitle a paity 
getting an instrument registered, if the description m 
the mstiumeut is sufficient to identify the property 
In the matteb op the petition op Nabainasami 
Pill a i ..... 4 Mad., 91 

2. Presentation of two instru- 

ments. — Description of property only m one — 
Where two instruments aie contained m the same 
paper and relate to the same property, and are both 
pi esented for, andm allothei respects are entitled to, 
registration, it is not a sufficient ground for refusing 
registration that in one of the documents the pro- 
perty is described only by reference to the other. 
Though m the later of two instruments there are no 
words directly referring to the first, yet the frame of 
the document showing that the second document 
should he taken to refer to the first, the second 
document must be taken to contain a sufficient re- 
feience to the first. In the matteb op the peti- 
tion op Veneatasami Naik . . 4 Mad., X01 

s 22. — Sufficiency of desciiptum . 

— Question as to natme or effect of document — 
Intention of parties — When any question anses under 
the Registi ation Act as to the natuie or effect of any 
instrument, or the sufficiency of any description con- 
tained m it, the Court must endeavour to gather 
fiom the words used the intention of the parties, and 
give effect to it, and not lequne as a condition of 
registration that the msti ument be drawn up in 
techmcal language In the matter op the peti- 
tion op VenkatasamPNaik . . 4 Mad., 101 

1. s (23 1871, s. 23; 1866, ss. 22, 

24; 1884, S. 18). — Tune for presentation for regis- 
tration — Power of Registrar to register deed after 
time specified in Act — Theie was no provision in Act 
XVI of 1S64 obliging or empowering a registrar to 
register a deed aftei the expiry of the time speci- 
fied in section 18, whether under a decree of Court 
or otherwise, except m cases which came under the 
prolusions of section 15. Monmohinee Dossee r, 
Rishen Moyee Bossee. Bishen Moyee Bosses v. 
Delshad Bibee . . . 7 W. R. s 112 

2 Time for presentation for 

registi ation — Procedure , — Sections 22 and 24 of 
Act XX of 1S6G made it imperative that the in- 
struments theiein referred to should be presented for 
registration within four, or at most eight, months 
from the date of their execution ; but the Act fixed 



{ 4797 ) 


DIGEST OF CASES* 


{ 4798 ) 


REGISTRATION ACT, 1877, S, 23— conti- 
nued. 

no time within which the registration must he com* 
pleted Where the registration of an instrument has 
been declared by a competent Court to be im ahd, the j 
instrument, if originally presented m due time, may 
again be submitted for registration, although the ] 
four months provided by section 22, Act XX of 1866, j 
and the further period of four months allowed by 
section 24, haxe both expired. Mbehun Lall 
Payday o. Koondtjn Lall 

[15 B* B. R*, 228 : 24 W. R., 75 
B.R.,21. A.,210 

S* C. in lower Court, Koonbun Lall v Makhbn 

Lall . 1 N. W., 168 : Ed* 1873, 247 

3. and ss. 34, 35, and 73.— 

Time for presentation for registration — Refusal to 
register, — Effect of non-appearance within prescribed 
time — When a document has been presented for 
registration in due time by one of the executants, but 
the others have failed to appear within the time pre- 
scribed, the registering officer must “ refuse to regis- 
ter,” as in cases falling under the latter clauses of 
section 35, Act Till of 1871, and must record the 
reasons for his refusal. The party desiring registra- 
tion ought to apply to the Registiar before the period 
for registration has gone by, either to register or to 
refuse to register, so as to enable him, m case of re- 
fusal, to take further proceedings under section 73. 
So soon as it appears that the prescribed tim e has gone 
by, and the executing parties have not appeared, the 
order of refusal should be made at once. In the 
MATTER OF THE REGISTRATION ACT, 1871. IN THE 
MATTER OF BtfTTOBEHARY BANERJEE 

% [11 B. B. R., 20 

4. * — • Period vnthm which docu- 

ment may be registered . — Agreement of parties,— By 
an agreement entered into between the parties, the 
vendor bound himself to execute within thirty days a 
deed of conveyance, and in default, that the agi eemenfc 
should be considered as itself the deed of conveyance 
of certain lands mentioned m the agreement. The 
vendor having failed to execute such deed, the -ven- 
dee, more than four months after the date of the 
agreement, presented it for registration. Held that 
the conduct of the parties concerned could in no way 
affect the period of limitation within which such 
agreement could have been registered under the Act, 
and that the agreement could not be registered. 
Noban Nusya t>. Dhon Mahomed 

[I. Ij. R., 5 Calc., 820 : 6 C. B. R. s 136 

5 Certificate of sale — Period 

within which it should be registered — Although sec- 
tion 316 of the Cml Procedure Code, 1877, says that 
a certificate granted thereunder shall bear “ the date 
of the confirmation of the sale,” that provision can- 
not alter the fact of execution or the time execution 
does take place, which is the starting-point from 
which the four months mentioned m section 23 of the 
Registration Act, 1877, begin to run. Held, therefore, 
that a certificate granted under that section in re- 
spect of a sale which was confirmed on the 7th April 
1880, which was registered within four months from 
the 10th May 1882, when it was executed, was regis- | 
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tered within the time allowed by law. The certificate 
showing that a document has been registered is con- 
clusive proof that it has been legistered according to 
law. Hysaini Begam v, Mulo 

[I. B. R., 5 AIL, 84 

6 Presentation for registra- 

tion, — Limitation for completion of registration — 
There is no provision, either m the Registration Act 
or m the Stamp Act, which lays down that where a 
document is presented for registration insufficiently 
stamped, such a presentation shall have no effect. 
The only effect of such a presentation is that the 
actual registration is delayed. There is in law no 
limitation for the actual fact of registration, provided 
that the requirements of the Act have been complied 
-with m the matters for which a limitation of time is 
provided. Mithhun Lall Panday v. Koondun Lall , 
15 B. L -5., 228, followed. Shama Charan Das 
«. Joyenoolah . . I. Xu R., 11 Calc., 750 

s. 28 (1871, s. 28) and s 85.— 

“ Whole or some portion of the property ” — The 
terms of section 28 of Act VIII of 1871 must not 
be construed m their literal sense, inasmuch as to do 
so would defeat the intention of the Legislature that 
registration should be made with reference to the 
locality of the property to which the document re- 
lates; and hence the words of the section “some 
portion of the property” must he read as meaning 
some substantial portion, A bond which purported 
to mortgage 500 square yards of land situate at P., 
two entire villages and shares in fom teen villages m the 
G district, and a village m the C distuct, and which 
required registration under Act VIII of 1871, was 
registered at P. Held that the bond was not properly 
registered m accordance with the provisions of section 
28 of Act VIII of 1871. Per Mahmood, J — The im- 
perative direction of section 28 of Act VIII of 1871 is 
addressed not to the registering officer, but to the per- 
son presenting a document to that officer for regis- 
tration; and therefoie section 85, which refers only 
to defects m the appointment or proceduie of the 
registering officer, could not cure the n regularity 
which was committed under section 28 Sheo 
Dayal Hal ©. Hari Ram . I. B. R., 7 AIL, 590 

s. 31 (1871, s. 31) and s. 85 Pre- 
sentation. — Residence of executant — Intending to 
register , — Special cause — Registration Act fill of 
1871 , ss 31 and 85 — The words “ any person intend- 
ing to register any document ” m section 81 of the 
Registration Act VIII of 1871 include, not only the 
person or persons m whose favour a document is exe- 
cuted, but also auy person oi persons executing the 
same Under the piovisions of that section, there- 
fore, the presentation of a document for registration, 
on special cause shown, at the residence of a party 
executing it, is valid The registering officer is the 
judge of the sufficiency of the special cause ; and, if 
he is satisfied, the Civil Court has no power to ques- 
tion his decision on that point. Assuming the pre- 
sentation at the residence of one of the executants of 
a document for registration to be an irregularity, it 
is one which, if committed m good faith, is covered 



( 4799 ) 


DIGEST OK CASES 


( 4800 ) 


REGISTRATION - ACT, 1877, s. 31 (1871, 
s. 31) and s. 85 — continued 
by tlie provision of section 85 of Act "VIII of 18/1. 
Trait MaHAMAD V, BaI KhATIJA 

[I. Ii. R„ 8 Bom„ 96 

s 33 <1871, s. 33). 

See Stamp Act, 1869, sch. II, art 13. 

[9 Bom , 43 

1 . s. 34 (1871, s. 34; 1868, s 36 5 

1864, S. 29). — Appeal ance of parties executing — 
Execution by party as agent — Where a doaimeut 
is executed by one of two pai ties on behalf of himself 
and the other it is sufficient, for the purposes of the 
Registration Act, VIII of 1871, section 34, that the 
pei son executing it appeal btfore the registering 
orticei. The other party is not lequued to appear 
An agreement to let piemises may be made by an 
agent , there is no law that it shall be signed by the 
puncipal. Bissendoyai* «. Schlaepfer 

[22 W R., 68 

2. . and S. 77. — Attendance be- 

fore Registrar to admit execution. Time for — Al- 
though section 34 of the Registration Act, 1877, 
lays down tnat no document shall be registered 
unless the peisons executing the same, their re- 
presentatives, assigns, or authorised agents appear 
before the Sub-Registrar within the periods al- 
lowed for presentation, yet this section is directly 
subject to section 77, and that section nowhere pio- 
vides any time w ithin which the parties, their repre- 
sentatives, assigns, or authorised agents, shall appear 
to admit execution Shama Charan Das v Joye- 
noolah . . . I. Xi. R., 11 Calc., 750 

3. “Representative, assian, or 

agent” — The representative, assign, or agent men- 
tioned m section 36, Act XX of 1866, meant the repie- 
sentative, assign, or agent of one of the executors of 
the deed. Is the matter op Ram Chttnd fr Biswa s 

[16 W. R., 180 

4. Fact of execution — Title , — 

It was not necessary, under Act XVI of 1864, section 
29, that the Registi ar of Assurances should he satisfied 
of the validity ot the title of the person applying to 
have an instrument registered, he should merely 
enquire whether the person who purports to have exe- 
cuted the instrument did, m fact, do so , if he was 
satisfied of that, he should not refuse to register. 
Raj Chunder Bitndoo v Rajessory Dossee 

[1 IncL Jur., N. S., 240 

Mutukdharee Lali» v. Rttzul Hossein 

[6 W . R., Mis., 130 

5 — i 0 compel registration 

— Ground for refusal to register — Held, m a suit 
to compel registration under Act XVI of 1864, sec- 
tion 15, that where it was found that the require- 
ments of section 29 of the Act h«d not beeu com- 
plied with before the Registrar, he was justified m 
refusing to register the deed. Bhagvan Jayaram 
Vithoba Goyind . . 4 Bom., A. C , 140 

Sajanji valad Godaji v Anaji valad Larsh- 
man . ♦ .4 Bom , A. C , 142, note 


REGISTRATION ACT, 1877, s. 34— contu 

■nued 

6. Registration without par - 

ties appeal ing before Registrar — Invalid registra- 
tion — A registering officer who registers a deed of 
sale without the -vendor who executed the deed having 
appealed before him, acts m contravention of section 
36, Act XX of 1866 ; but there aie no -words m that 
section which declare that the registi ation of a. deed 
under such ciicumstances shall he null and avoid. 
Quare , — Whether the words of that section are not 
merely dneetory to the registering officer for the 
benefit of the parties to the deed , and whether his 
acting without the appearance of the parties as pro- 
vided by the Act is more than a defect of procedure 
within the meaning of section 88 Makhun Lall 
Pam>ay v . Koomujn Lall 

[15 B. Ii. R., 228 : 24 W . R„ 75 
Ij. R., 2 I. A., 210 

S C m lower Court, Koondyn Lall v Makhyn 
Lall . .IN. W„ 168 : Ed. 1873, 247 

■ ss. 34, 35. 

See s 23 . . . II B. Ii. R., 20 

L s. 35 (1871; s. 35, 1866 s. 36). 

— Admission of execution. — Duty of Registrar 
when executant does not consent — The plaintiff 
having purchased at an execution-sale the right, title, 
and interest of a tenant m an istmerari jote, obtained 
from the zemindar a pottah which he sought to re- 
gister accoi ding to law. The zemindar appeared at 
the registration office, and admitted the execution of 
the pottah but did not assent to its being registered, 
whereupon the legihtenng officer withheld registi ac- 
tion Meld that it was the duty of the legistenng 
officer to register the pottah, notwithstanding the 
executant’s refusal of assent. Hagon Mallo v 
Doola Gazee Koolan . . 19 W. R , 198 

2. Deed of sale — Refusal of 

vendor to endorse deed — Refusal to register, Ground 
for . — A deed of sale of land situated m the registra- 
tion district of Calcutta was executed and piesented 
by the purchaser for registration The vendor ap- 
peared personally, and admitted execution, but re- 
fused to endorse the deed, on the ground that she did 
not intend to sell, but only to renew a certain deed 
of mortgige The Registrar refused to register the 
deed Meld that the Registrar w T as justified m re- 
fusing to register the deed, on the ground that the 
vendor, one ot the parties to it# refused to endorse 
it In the matter of the Indian Registration 
Act and Brajanath Pyne 

[3 S. L. E., O. C., 60 : 12 W. R., 386, note 

3, . • Mon-payment of considera- 

tion — Refusal to register — Duty of Registrar . — 
Under Act XX of 1866, a Registrar had no power to 
refuse to register a deed, on the ground that the full 
consideration there mentioned had not been paid His 
duty is, when the parties appear m person before 
him, simply to ascertain whether the deed has been 
executed by the peisons by whom it purports to ha\e 


* 
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been executed In the hatter or Act XX or 
I860, AND OE THE PETITION OP BrINDABUN CHAN- 

dea Shaw and Xobodeep Chandra Shaw 

[1 B. L. R., O. C., 47 

4. Admission of execution of 

document — Setting upcollatei al agieement, — Where 
the defendant admitted the execution of the docu- 
ments, but set up a collateral agreement which 
would render the documents of no legal force, the 
lower Courts found that the agieement relied on by 
the defendant was come to with the plaintiff Held 
(reversing the decrees of the lowrer Courts) that, exe- 
cution having been admitted, the documents ought 
to be registered* Raman ad an Chetty v Vijiasa- 
my ...... 4 MadL, 425 

5. — — — — — Improper admission to re- 

gistration — Suit on deed improperly admitted to 
registrntion —H and S. admitted m the register- 
ing office the esecntion of a deed of sale purporting 
to be executed by H , S , and M The third person 
did not appear before the registering officer and did 
not admit or deny the execution of the deed, on her 
part, but the other two persons stated that it had been 
executed without her knowledge or authority. It 
was held that, under the provisions of sections 34 and 
35 of Act VIII of 1871, the regi&termg officex was 
not wan anted in registermg the deed The deed of 
sale, which the suit was brought to enioi ce, not 
ha\ mg been registered according to law, could not be 
received m evidence of the sale, and the suit to enfoice 
the sale was unmaintainable Baijnath v Mahomed 
Iradat 7X. W., 1B5 

6. Refusal to register . — His • 

ability of executants from minority , idiocy or lu- 
nacy — The woids of section 35 of the Regis- 
tration Act, VIII of 1871, which piovide that “ If 
all or any of the persons by whom the document [i e , 
the document presented for registration] purports to 
be executed deny its execution, oi if any such person 
appears to he a minor, an idiot, or a lunatic, or if any 
person by whom the document purports to be exe- 
cuted is dead, and his xepiesentatne or assign denies 
its execution, the registering officer shall refuse to 
registei the document,” taken liteially, seem to re- 
gime the registering officer to refuse registiation of 
a deed which puipoits to be executed byseveial per- 
sons if any one of them deny execution, oi appeal to be 
a mmoi, an idiot, or a lunatic Since such a construc- 
tion would cause great difficulty and injustice, and 
would be inconsistent with the language and tenor of 
the lest ot the Act, the woids m question must be 
read disti ibutn ely, and construed to mean that the 
registei mg officer shall refuse to register the docu- 
ment quoad the persons who deny the execution of 
the deed and quoad such pei sons as appeal to be under 
any ot the disabilities mentioned The registration 
of a deed is not necessarily invalid by reason of a 
failure on the part of the registering officer to comply 
with the pi o visions of the Registration Act Muk- 
h un Lall Panday v Koondun Lull, 15 B. L R , 22S } 
lefeired to and appioved Muhammad Ewaz v. 
Birj Lad . , I. L. R , 1 All., 465 

[L. R., 4 I. A., 166 


REGISTRATION ACT, 1877, s. ZZ— conti- 
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7. - Refusal to register — Dis- 

ability of minority — The object of section 35 of the 
Registration Act, 1877, which directs the registering 
officer to refuse to register a document if the person 
by whom it purports to be executed appears to be a 
minoi, is, that if the legistration authorities refuse 
to register on that ground, the question of mmonty 
may at once be bi ought into a Civil Court, and theie 
determined. Chhnee Mud Johury r. Brojo Rath 
Roy Chowdry 

[I. L. R,, 8 Calc., 967: 11 C. L. R., 315 

8. Execution of bond by father 

on minor sorts behalf — Registration of bond with- 
out the minor being represented , Effect of — At the 
registration of a bond executed by H and B , and by 
R on behalf of J 3 a mraoz, the minor was not repie- 
sented for the purpose of legislation by any one. 
Held that the bond should not affect any immoveable 
pi operty comprised therein m so far as J . was inter- 
ested in the same Muhammad E was v. JBnj Lai, 
I L R, 1 All , 465, and section 35 of the Regis- 
tration Act, 1877, referred to Shankar Das v 
Jog-raj Singh . . I. B. R., 5 All., 599 

s. 39 (1871, s. 39 ; 1866, s. 40).— 

Reienue officer . — Collectoi — Sub-Collector — Sem - 
Me , — The words, “the revenue officer m wffiose juris- 
diction the person whose attendance is desned may 
be,” tn section 40 of the Registration Act, 1866, point 
to the cluef revenue officer of the disti ict, viz , the 
Collector, or if m any defined sub-district, the Sub- 
Collector. Sucli Sub-Collector has all the powers of 
a Collector In the matter op the petition op 
Narainasamx Pidlai . . .4 Mad., 91 

ss. 42-46 (1871, ss. 42-46; 1866, 

ss. 44, 46). 

See s. 57 (1866, s. 65) 

[3 Bom., O. C., 135 

See Oudh Estates Act, 1869, s 13 

[I. L. R., 10 Calc , 976 

s 47. — P) lonty — Possession — Notice . 

— The plaintiff pui chafed ceitam land by a deed dated 
the 8th Apul 1879 The deed w r as registei ed on the 
20th August of the same yeai The defendant pur- 
chased the same land by a deed dated the 14th June 
1879 It was registered on the same day That 
deed recited that the land was m the possession of 
the plaintiff as tenant Both the deeds weie option- 
ally registrable The Subordinate Judge rejected 
the plaintiff’s claim, and awarded the land to the de- 
fendant His deeiee was affirmed, on appeal, by the 
District Judge on the ground that the defendant’s 
deed was legistered before the plaintiff’s deed. On 
appeal to the High Court, — Held that the plaintiff was 
entitled to the land Both the deeds having been 
registei ed according to law r , they operated fiom their 
respective dates of execution as provided by section 
47 of the Registiation Act III of 1877. Held, also, 
that the defendant had notice of the plaintiff’s equit- 
able title to the land Santaya Mangarsaya v 
Narayan . . I L. R„ 8 Bom., 182 
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REGISTRATION ACT, 1877— continued. 

1. s. 48 (1871, s 48 ; 1866, s. 48).— 

Vei bal contract between Hindus — Subsequent regis- 
tered deed — Where a hen by 'verbal contract and 
deposit of title-deeds of immoveable property m the 
Island of Bombay by a Hindu m favour of a Hindu 
was created befoie the 1st of Januai\ 1865, when 
the fiist general Registiation Act (XVI of 1864) 
came into force, and a Gujaiati document (un- 
registered) was subsequently (on the 13th of June 
1805) executed by the giver of the lien which set 
out its particulars, and acknowledged the receipt of 
the loan on account of which the hen was given, — it 
w as held that the original oral contract of lien, being 
m itself a peifected transaction, w T as not merged in 
oi invalidated by the subsequent document, and that, 
tlierefoie, the fact of the latter not being legistered 
did not affect the validity of the prior transaction 
Section 48 of Act XX of 1866, which enacted that all 
instruments duiy legistered undei that Act and re- 
lating to moveable or immoveable property should 
take effect against any oral agreement relating to the 
same propeity, did not apply to oral agreements 
completed befoie Act XVI of 1864 came into force. 
Jivandas Keshatji v . Fbamji Nanabhai 

[7 Bom., O. C., 45 

2. "Registration of illegal or 

fraudulent document — Priority — Oral agreement 
accompanied by possession, — Rnghdi principles of 
equity — Persons claiming under a registered docu- 
ment which has been given, accepted, and registered 
in fiaud of a third party, and m collusion with the 
grantoi, are not entitled to the benefit of section 48 of 
the Registration Act (VIII of 1871), and therefore 
the registration of a document of title which has been 
proeui ed m fiaud of a party possessing a prior 
equitable title, or with actual notice of his pnor 
equitable title, does not deprive such paity of his 
priority Registiation cannot confei validity upon 
an instrument which is ultra vires , or illegal, 
or fraudulent The leason for tlie exception made 
by section 48 of the Registiation Act (VIII of 
1871) m favour of an oial agreement accompanied 
by possession, is, that by such possession the parties 
who lely ou a subsequent registeied deed had, or 
might, if they had been reasonably vigilant, have 
had, previously to their entering into then conti act 
with the vendor and to their taking a conveyance, 
notice, by the fact of such possession, that there was 
some prior claim to the pioperty Therefore, wheie 
there is actual notice of a prior oial agreement, al- 
though unaccompanied by possession, the object of 
the Legislature is fully attained. Hides v Poioell, 
4 Ch , 741 Fattechand Sahoo v. Leelumber Small 
Bass , 14 Moore’s I A , 129 9 B L & , 433 , and 
T'alaji Isaji v. Thomas, I L R, 1 Bom , 194, 
distinguished. Instances m which the rules of 
English Comts of Equity have been applied m the 
motussil, lef erred to Waatan Ramchandba v 
Dhondiba Kbishnaji I. L. R., 4 Bom., 126 

8, Case where there is no 

transferor giving possession — The Registration Act, 
1871, section 48, which says that documents relating 
to any piopeity duly registered shall take effect 
against any oral agreement or declaration relating to 
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such property, unless where the agreement or declar- 
ation has been accompanied or followed by delivery 
of possession, does not apply to a case where there is 
no transfer oi making over of possession Kiety 
Chundeb Haldab v, Raj Chtindee Haldab 

[22 W. R„ 273 

4. Priority — Verbal contract . 

— Registered deed of sale — A subsequent registeied 
deed is entitled to preference to a prior verbal con- 
tract the former w 7 ould invalidate the latter Kylash 
Chundeb Chattebjee v, Gopal Chundeb Chatteb- 
jee I W, R„ 78 

5. Priority , — Verbal sale with 

possession — Registered deed — Held that a deed of 
sale of immoveable pioperty, duly registered under 
Act XX of 1866, was to be prefex red to a pnor verbal 
sale of tbe same piopeity accompanied by possession, 
where it appeared that it was the intention of the 
parties to the verbal sale to complete the tiansaction 
by a deed. Semble , — That the effect w'ould have 
been the same if there had been no such intention. 
Bhandu yadad Rajaeaai v. Damaji valad Jivaji 

[6 Bom., A. C., 59 

6. Priority — Possession under 

unregistered lease — Where possession of immove- 
able property has been given under an unregistered 
lease, a subsequent gi antee of a registered lease can- 
not maintain a suit to evict the lessee in possession, 
on the ground of the priority of his deed under sec- 
tion 48, Act XX of 1S66 Xabsing- Pobkeat 
Bewah . 5B.L. R., Ap., 86 : 14 W. R., 250 

7. Mortgage without posses- 

sion — Subsequent pm chase with possession — Law m 
Kanara. — Queer e , — Whether in Kanara a mortgage 
without possession can be sustained against a subse- 
quent pui chase from the mortgagor with possession. 
PuBiiAYA v Sonde Shi nivas ap a 

[I. L. R„ 4 Bom., 459 

8. Beposit of title-deeds — 

Priority . — Oral agreement . — A deposit of title-deeds 
of certain propeity, under a verbal arrangement to 
secure payment of a debt, is not an “oial agreement 
or declaration relating to such property ” w ithm the 
meaning of section 48 of the Registration Act, 1877. 
CoG-G-AN v Pogose . . I. L. R., II Calc., 158 

9. - Oral alienation — Fmdence 

of possession — Per Pontieex, J — The words re- 
lating to possession found m section 48 are merely in- 
tended as a declaiation of the law limiting the opera- 
tion of oral alienations, and of declai mg the law with 
respect to them, by laying down that the only oral 
alienations, of which the law can take notice in com- 
petition with legistered instruments, are those winch 
are propei ly established by evidence of possession. 
Fuzdudeen Khan v Fakib Mahomed Khan 

[I. B. R., 5 Calc., 336 :4C.L, R., 257 

10. Oral agreement , — Act XX 

of 1866 ( Registration Act), s. 48 — Held that ail oral 
agreement of hypothecation of immovable property. 
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entered into in August 1869, and which was not ac- 
companied nor followed by possession of the proper- 
ty charged, could not avail against a legistered sale 
certificate obtained in respect of the same property 
and dated in August 1876, whether section 48 of Act 
XX of 1866 or section 48 of Act VIII of 1871 were 
looked to. Nathtj Ram v . Phubchand 

[I. X. R., 6 AIL, 581 

XI, - — — — — Oral agreement of sale , — 

Subsequent sale to third paiiy, — Notice of prior 
agreement, — Mights of purchaser — Notwithstanding 
the provisions of section 48 of the Registration Act, 
a party who purchases, even under a registeied deed 
of sale, with notice of a pnor agreement for sale of 
the same property, w ill not be allowed to retain the 
property as against the person claiming under the 
pnor agreement. Solano v. Lai a Mam Lai, 7 
€ L M„ 481 t followed, Fuzludeen Khan v Fakir 
Mohamed Kh<m, /. L. M , 5 Calc , 336 , distinguish- 
ed Chundeb Nath Roy v Bhoyrub Chundee 
Suema Roy - . • X Xj. B., 10 Calc., 250 

12. j Effect of oral agreement as 

against subsequent registered conveyance — A , by an 
oral agreement, agreed to grant two mokurrari leases 
of certain properties upon certain terms to JB , and 
thereupon executed two mokurrari leases m favour of 
B , which were not, however, registered Afterwards 
A . gianted two mokurrari leases of the same mouzahs, 
upon terms more fav ourable to himself, to C. and D , 
who, at the time of such grant, had notice of A 9 s 
previous agreement with JB. Held) m a suit for 
specific performance brought by JB against A , and to 
which C and JD. were added as defendants, that, not- 
withstanding the fact that JB, had never got posses- 
sion under the oral agreement as provided m section 
48 of Act III of 1877, B could obtain a decree for 
specific relief, and a declaration that the leases to C. 
and I). w r ere void as against Mm. Nemai Chaban 
Dhabab v Kokil Bag 

[I. Xj. B., 6 Calc., 534 : 7 C. X. R , 487 

See Chundeb Kant Roy « Keiskna Sendee 

Roy . . . I. B. B , 10 Calc., 710 

a case to which the Specific Relief Act applied. 

13. — Constructive possession in 

pursuance of oral agreement to sell land — Where a 
vendor m pursuance of an oral agieement to sell 
certain land directed the tenants of the land to pay, 
and the tenants agreed to pay, rent to the pm chaser, 
— Meld that such possession was given to the pur- 
chaser as would satisfy the condition of section 48 of 
the Registration Act and enable him to resist the 
claim of a subsequent legistered purchaser Pabani 
v Selambara . . I. X. R , 9 Mad., 267 

s 49 (1871, s 49 ; 1866, s. 49). 

See Cases under s 17. 

See Limitation Act, 1877, s. 19 (1871, 
s. 20) — Acknowledgment of Debts 

[X Xu R., 5 Calc., 215 : 4 C. X. R., 361 

1. .... - Construction of section — 

In considering the effect to be given to section 49, 
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Act XX of 1866, that section must he read m con- 
junction with section 88 and with the words of the 
heading of Part X, “ Of the effects of legislation and 
non- registration 99 It is not clear that the words of 
section 49, “unless it shall have been registered m 
accordance w ith the provisions of this Act/* are not 
confined to the procedure on admitting to registra- 
tion, without reference to any matters prior to regis - 
fcration, or to the provisions of section 19, 21, or 36, 
or other provisions of a similar nature Mukhun 
Labb Panday v Kqondun Labb 

[15 B. X,. E., 228 : 24 W. R„ 75 
X. R., 2 I. A., 210 

S C in lower Court. Koondun Labb v Makhun 
Laid . 1 EU W., 168 : Ed. 1873, 247 

2. — — — Properly -registered docu- 

ment) Requisites of — Act XX of 1866 , ss 66, 67 68, 
and 69. — The registration of a document under Act 
XX of 1866 is complete w T hen all the requirements 
stated m sections 66, 67, 68, and 69 have been ful- 
filled, and the certificate mentioned m section 68 is 
prima facie evidence of such completeness Where 
a kobala core the above ceitificate, a memorandum 
fioin the Sub-Registiar, stating that he was not sa- 
tisfied that the heirship of the party conveying had 
been established, was held in no way to affect the re- 
gistration Where the requirements of the law had 
been fulfilled, a report made by the Sub Registrar, in 
which he expressed his intention to reject the docu- 
ment, was held not to affect its claim to being a well- 
registered document within the meaning of section 
49. Rohimoonissa v. Abdoobbah Khan 

[22 W. R., 319 

3. Document not duly register- 

ed — Admissibility of evidence — Although a docu- 
ment has been actually registered by the proper 
officer appointed for the purpose of registering docu- 
ments, it cannot he received m evidence undei section 
49 if it has been registered conti ary to the provisions 
of the Registration Act Mahomed Altaf Ali 
Rhan v. Pertab Singh . . 5E W., 91 

4. — JDeciee,Sale of — JDecree on 

mortgage-bond — Might to execute decree — A decree- 
holder purported to sell to A , by private sale, all his 
right, title, and interest m a mortgage decree obtain- 
ed by him m a suit on a mortgage-bond against the 
mortgagor The deed of sale was not registered 
Aftei wards, by a registered deed of sale, A. conveyed 
all his right, title, and interest m the same decree to 
JB, . JECeld that the right to execute the decree as a 
mortgage-decree did not pass to B , the deed of sale 
not affecting immoveable property without registra- 
tion Koob Labi Chowdhey v Nittya Nund 
Singh . I. X. R., 9 Calc , 839 : 12 C. X. R., 393 

5. — Deed made before Registra- 

tion Act —Admissibility of uni egistered deed . — • 
Meld that there is no provision m the law excluding 
a deed made before the Registration Act came into 
force, and not registered within the time appointed 
for the registration of such deeds, from being 
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adduced in evidence. Ram Subttn Dass v. Ram 
Chund I Agra, 283 

6. — Admissibility m evidence of 

unregistered deed for purpose for which registi ation 
is unnecessary — Bond. — An unregistered document 
requiring registration as affecting an interest m land 
is admissible in evidence for any purpose for which 
registration is unnecessary. Lacjhmipat Singh 
BuGAE V K HAIR AT ALI 

[5 B. Ii. R., F. B., 18 : 12 W . R., F. B., 11 

Sham Nabayan Ball v . Khemajit HIatoe 

[4 B. L. R., F. B„ 1 

Monomothonath Bay v. Sbeenath Ghose 

[20 W. R., 107 

7. Admissibility of unregis- 

tered deed. — Collateral security of land. — A bond 
for money m which land is pledged as a mere colla- 
teral security, is not one of the instruments defined 
in clause 2, section 17, Act XX of 1866, the registra- 
tion of which is compulsory ; but is one of which the 
registration is optional under clause 7, section 18 of 
that law therefore, in a suit for money due on the 
bond, the reception of the bond as evidence, though 
not registered, is not barred by section 49. Woodoy 
Chand Jana v. Nitye Mendel . 9 W. R., Ill 

8. Admissibility in evidence of 

unregistered deed to prove debt . — Suit for money 
due on mortgage . — In a suit to recover a sum of 
money due on a mortgage, the mortgage-deed, though 
not registered, was admitted m evidence to prove the 
debt Bettokbisto Boss v. Khettka Chandra 
Bhettachabjee . . 6 B. L. R., Ap., 69 

9. — Admissibility in evidence of 

unregistered deed as receipt or acknowledgment of 
debt — Deed of sale — Acknowledgment of debt — 
An unregistered deed of sale, so tar as it is a receipt 
or acknowledgment of money paid, oi an acknow- 
ledgment for old debts, is admissible m evidence, 
notwithstanding section 49, Act XX of 1866 A 
portion of an unregistered document requiring regis- 
tration is admissible m evidence, when such portion 
does not relate to immoveable property. Shib Pra- 
sad Boss v . Anna Ptjbna Dayi 

[3 B. R., A. C., 451 : 12 W. R., 435 

10. — Evidence, Admissibility of . 

— Mortgage-bond — An unregistered bond, containing 
a personal undertaking to repay money borrowed, 
and also a hypothecation of land above R100 in 
value as security, may be used in evidence to enforce 
the personal obligation. TJlfatennissa alias Ela* 
hijan Bibi V. Hosain Khan 

[I. Ii. R„ 9 Calc*, 520: 12 C. L. R„ 209 

U* — ■ — Document creating interest 

in land . — A document which gives or purports to give 
a right to have immoveable property brought to sale 
with a view to the recovery, out of its proceeds, of 
money lent (prmcipal and interest), is an instrument 
which creates an interest in immoveable property, 
and as such cannot, under section 49 of the Regis- 

IV 
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tration Act, be received in evidence without being 
registered Kala Chand Mendel v. GoPal 
Chtjndee Bhettachabjee . 12 *wl R., 163 

12. Suit for money-decree on 

mortgage-deed of immoveable property — Admissi- 
bility of document m evidence. — A sued m the 
Small Cause Court on the covenant of a moitgage- 
deed for a money-decree The deed, being unregis- 
tered, was held inadmissible m evidence Meld, on 
reference to the High Court, that the unregistered 
moitgage deed, being m its terms indivisible and 
disclosing one transaction only which it would be im- 
perative on the plaintiff to prove for the purpose of 
making out his case, was, under section 49 of Act 
VIII of 1871, inadmissible m evidence to prove a 
fact for which registration was unnecessary. Mat- 
TONGENEY DOSSEE V RAMNABAIN SADKHAN 

[L L. R., 4 Calc., 83 : 2 C. E. R., 428 

13. — Admissibility of docu- 

ment requiring registration. — Divisible transaction. 
— When a transaction is indivisible, and the registra- 
tion of the document evidencing it is by law com- 
pulsory, the document will not he admissible in 
evidence if not duly registered, hut when the trans- 
action is divisible, — as when upon a loan of money 
it is agreed ( 1 ) that the loan shall be secured by a 
bond containing a covenant for repayment of the 
sum advanced with interest within, a certain time, 
and also (n) that certain designated property shall 
be hypothecated as collateral security for the repay- 
ment of the loan, — the same rule does not apply, and 
an unregistered bond for the amount advanced, with 
interest, containing a further provision that as colla- 
teral security for the amount advanced certain pio- 
perty should remain hypothecated, may he used as 
evidence of the loan, although inadmissible to prove 
the hypothecation. Kbishto Ball Ghose v Bono- 
malee Roy 

[I. L. R., 5 Calc., 611 :5C.L. R., 43 

14. — — - Admissibility of unregis- 

tered bond in evidence to prove money-debt. — Colla- 
teral security. — In order to secure a loan of R120 
the defendant executed a bond to repay the loan with 
interest, which piovided that by way of collateral se- 
curity certain immoveable property should be hypo- 
thecated The bond was not registered In a suit 
upon the bond praying for a money-decree against 
the defendant and for a declaration a lien upon 
the property hypothecated, it was ob]ected that the 
bond was inadmissible in evidence by reason of its 
not being registered Held that the bond might he 
taken as divisible m its nature, as being a money- 
bond with a provision that certain propeity should 
be hypothecated as collateral security, and that it 
was therefore admissible m evidence. Goes Chtjbn 
SEBMA V. JlNET ALI . . 11 C. Xi. R., 166 

15. — Unregistered mortgage- 

bond pledging land. — Consent of parties — Power of 
Court . — Where land of the value of R100 01 up- 
wards was mortgaged on a bond which was not re- 
gistered, as it ought to have been, under the Regis- 

7 p 
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tration Act m force at the time, — Held that the bond 
coaid only be sued upon as a money-bond, and 
though the suit might be brought in a Court within 
whose jurisdiction the land was not situated, the 
Judge would have no right, even until the consent of 
the parties, to deal with it as a mortgage, 01 to make 
any decree affecting the land in dispute. Shibo 
SOONDUEEE DeBIA 0. SOWDAMINEE DEBIA 

[25 W. R., 78 

16. Admissibility in evidence 

of unregistered deed in suit to recover debt — Where 
an instrument purports to create an interest m im- 
moveable property only as a collateral security for 
the payment of money, and is also a simple conti act 
or bond for tbe payment of a debt, and where effect 
is sought to he given to the instrument only as a 
simple contract, it is admissible in evidence in a suit 
to recover the debt, though it has not been registered. 
So fai as it is a contract for the payment of money, 
it is an instrument the registration of which is made 
optional by section 18 of Act XX of 1866 Vellaya 
Padyachy v. Moqbthy Padyac:ey . 4 Mad., 174 

17. — Instrument creating in m 

ierest in immoveable property — Suit for money-debt 
— The plaintiff sued, as the assignee of a mortgagee 
of immoveable property, to recover the amount of the 
debt from the mortgagor m pursuance of an express 
contract to pay the debt contained in tbe moitgage 
The mortgage was executed before tbe Registration 
Act (XVI of 1864) came into operation, Tbe as- 
signment to the plamjiff was executed after the 
Registration Act (XX of 1866) became law. Meld 
per Bittleston, Innes, and Collett, JJ., that tbe 
assignment, being an instrument operating to create 
an interest m immoveable property, and as such re- 
quiring to be registered under section 17 of Act XX 
of 1866, was not admissible in evidence in a suit to 
enforce the personal obligation only. Per Scotland, 
CM , — That an instrument which has the two-fold 
operation of a simple contract or bond to pay a debt 
and a collateral mortgage security for the debt, is 
admissible m evidence for the purpose of piovmg the 
simple contract debt. Achoo Rayahaai v Dhany 
Bam 4 Mad., 378 

18. Admissibility of unregis- 

tered document in which land is pledged as a colla- 
teral security m a suit to enforce the personal secu- 
rity — Under the provisions of section 49 of Act VIII 
of 1871, an unregistered bond, though immoveable 
property be made by tbe terms of it collateral secu- 
rity, is admissible in evidence m a suit to enforce the 
personal liability of the person executing the bond. 
It is only excluded where it is offered as evidence of a 
transaction affecting immoveable pioperty. Sesha- 
thei Ayyengar v . Sane: aba Ay in 

[7 Mad,, 296 

19* — * — Admissibility m evidence 

of document inadmissible under Act XX of 1886 as 
not being register ed. — Suit for money-debt on docu- 
ment — A suit was brought to recover money secured 
by a mortgage in writing of immoveable property 
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made in 1870 whilst tbe Registration Act, XX of 
1S66, was m force By Act XX of 1866 the docu- 
ment was not admissible in evidence even to enforce 
tbe demand for money, tbe document not having 
been registered. By Act VIII of 1871 (tbe Regis- 
tration Act) the document was rendered admissible 
when the suit was brought Meld that the docu- 
ment was admissible m evidence, Gtjdttei Jagan- 
n ad ham v Rapaka Ramanna - 7 Mad., 348 

20. and S. 17. — Unregis- 

tered conveyance — Covenant to pay money contin- 
gent on ejectment — Suit for money dismissed — By an 
unregistered document A stipulated that B should’ 
enjoy certain land for a term of years m order that a 
debt and interest might be liquidated by leceipt of 
profits, estimated at a fixed sum, and it was provided 
that, if B *s possession was disturbed m the meantime, 
A should pay the balance of the principal then due 
and interest from the date of the loan JB having been 
ejected, sued A. upon the covenant to pay. Meld 
that, as tbe covenant to pay depended on the princi- 
pal contract, which could not be proved for want of 
registration, B. could not recover. Veneatbaytjdu 
v Papi . . „ . I. L. R., 8 Mad., 182 

21. Admissibility m evidence 

of unregistered bond . — Suit for money due on bond . 
— Meld by Couch, C. J., following the decisions of 
the Calcutta and Madras High Courts, hut doubting, 
that an unregistered bond, whereby immoveable pro- 
perty was pledged by way of collateral security, is 
admissible in evidence where effect is sought to be 
given to it for tbe purpose of obtaining a decree for 
tbe money due under it. Tukabam Vithoji v. 
Khandoli M alhabji - . 6 Bom., O. C., 134 

22. Admissibility in evidence 

of unregistered bond — ■ Suit for money due on bond. 
— Where a bond or other mstiument creating an in- 
terest m land also contains a distinct promise to pay 
the money due under it, such bond or instrument 
is evidence in a suit brought to recover the money 
only. Sangappa bin Xingappa v Basappa bin 
Paeappa . . .7 Bom., A. C., 1 

23. Admissibility %n evidence 

of unregistered bond — Suit for money due on bond , 
— An unregistered bond containing tbe condition that 
the lender will get possession of certain land m de- 
fault of payment by the hoi rower within a specified 
tune, is admissible m evidence m case the lender sues,, 
not to enforce any charge or lien against the land, 
hut seeks for personal relief m the shape of a decree 
against the detendant for the payment of the bond- 
debt. Eshree Rai v. Bindoot Rai 

[3 Agra, 60 : Agra, F. B., Ed. 1874, 142 

24 Admissibility m evidence 

of unregistered bond — Suit for money due on bond 
— Although a bond which creates an interest m land 
as security for the debt is inadmissible in evidence if 
unregisteied, it may be adduced as evidence of the 
debt, and a money-deciee may he given on the basis 
of it for the sum secured by it. Seeta Kglwar v 
Jugurnate Pershad . . .3 Agra, 170 
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25. Conveyance containing ac- 

knowledgment of debt — G owed B R3,500, and exe- 
cuted a conveyance of certain land to B , for which 
such debt was partly the consideiation In such 
conveyance G acknowledged his liability for the debt, 
but he died before it was registered and it did not 
operate In a suit against G ’s w ldow for the debt, — 
Held that, notwithstanding the conveyance was not 
registered, it was admissible as evidence of the ac- 
knowledgment by G, of his liability for the debt 
Khushalo v Behari Lal . I. Xi. R., 3 AIL, 523 

26. — Unregistered bond hypo- 

thecating immoveable property as collateral security 
— Admissibility of bond as evidence of the money- 
obligation . — Effect of non-registration — A bond 
whereby a peison obliges himself to pay money to 
anothei , and at the same time hypothecates immove- 
able property as collateral secuiity for such payment, 
although the money-obligation is of the v alue of one 
hundred rupees, and the bond is not registered, can 
be recerved in evidence m suppoit of a claim to 
enforce the money-obligation. In the matter of 
THE PETITION OF SHEO DlAL V. PeAG- DAT MlSB 

[I. L. R., 3 All., 229 

27. Unregistered, bond for the 

payment of money hypothecating immoveable pro- 
perty — Admissibility m evidence of the bond m sup- 
port of a claim for money — Mortgage —On the 3rd 
February 1871 the defendants, having borrowed 
R1,000 from the plaintiffs, executed in favour of the 
latter an instrument in which they mortgaged, by 
way of conditional sale, certain immoveable property 
as security for the loan, and in which it was provided 
that they should pay certain mteiest on such sum 
annually, and should pay such sum on the expiration 
of five years from the date of such instrument, and 
in the event of failure in. these respects that the 
plaintiffs might apply for foreclosuie On the 18th 
January 1879 the plaintiffs sued the defendants for 
the balance of such sum and interest, waiving their 
claim on such pioperty, and suing foi such balance 
as a simple debt, as such mstiument was not re- 
gistered. Held, following Sheo Inal v Brag Hat 
Mist, X. L . Xt„ 3 All , 229, that, inasmuch as such in- 
strument involved a personal obligation of the de- 
fendants distinct and severable fiom the obligation 
in respect of such pioperty, such instrument, not- 
withstanding it was not registered, was admissible 
as evidence in support of the claim to enforce that 
money obligation ; and it was also admissible in proof 
of the fact that the debt was not exigible from the 
defendants until on and after the expiration of five 
yeais from the date of the Joan. Lachman Singh 
v Kesri . • * .1. X*. R», 4 All., 3 

28 * Admissibility of un- 

registered deed — Specific performance , Suit for * — 
A brought a suit m the Munsiffs Court agamst JB. 
and C , alleging that they had sold outright to him 
by saf-kobala certain landed property for R300, which 
was duly paid, and the kobala was executed ; that 
possession was given to him , that JB and C. set up 
before the Deputy Registrar fraudulent objections to 

17 
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the effect that a stipulation to return the property to 
the vendors on the repayment by them of the consi- 
deration-money had not been embodied m the deed, 
and that part of the consideration-money was still 
unpaid; that, therefore, the Registrar refused to 
execute the deed, that in fact there was no such sti- 
pulation as set up by B. and C., and that the whole 
of the purchase-money was paid; and it was stated 
m the conclusion of the plaint that the suit had been 
instituted to set aside the fraudulent objections, and 
to establish the full title of A. as purchaser Held 
(Mitter, J , dissenting) that the smt would not he. 
The unregistered deed could not he admitted in evi- 
dence, nor parol evidence of the contract he given 
under which A alleged that he acquired his title A . 
ought to have proceeded under section 83 of Act XX 
of 1866. Raematulla v Sariutflla Eagchi 
[1 B. L. R.,E. B., 58 : 10 W. R., E. B.,51 

Mahomed Ohid v. KAlee Pershad Singh 

[24 W.R., 320 

Fati Chand Sahtt v Lilamber Sing Das 

[9 B. X,. R., 433 ; 14 Moore’s I. A., 129 
16 W.R.,P.a,26 

29. Suit for breach of cove- 

nant. — Admissibility m evidence of unregistered 
document — In a suit for breach of a covenant to 
registei contained m an unregistered mortgage-deed, 
the defendant cannot plead the non-registration of the 
instrument for the purpose of protecting himself 
Such a deed is admissible in evidence for a collateral 
purpose without being registered Sham Kara van 
Lal v Khimajit Matoe . 4B.L R., F. R. } 1 

S. C Sham Karain Lall v Khemajeet Matoe 

[12W.R.,F.B.,U 

30. Sait for possession based on 

unregistered deed. — Suit to enforce registration — 
Held that a suit for possession based meiely on an 
unregistered sale -deed must fail, such unregistered 
sale-deed being inadmissible as evidence in any civil 
proceeding under section 13, Act XVI of 1864 
Krishen Kishore Chund v Mahomed Ztjeah- 
oollah . Agra, F. B., 148 : Ed. 1874, 111 

31. Unregistered indigo 

if sattah 55 — Admissibility in evidence of claim for 
damages. — S gave M a lease of certain land, which 
w T as required by law to be registered, but which was not 
registered, in which it was stipulated that, if he failed 
to deliver any portion of such land, he should pay 
damages at a .certain late per bigha in respect of the 
portion not delivered, and m which such Jand was 
hypothecated as security for the payment of such 
damages S having failed to deliver a portion of 
such land, M. sued him for damages m respect of 
such portion according to the terms of the lease, not 
seekmg to enforce the hypothecation, as the lease was 
not registered, but seekmg only a money-decree. 
Held that the lease, being unregistered, could not be 
received as evidence even of S 3 s personal liability 
thereundei . Sheo Dial v. Brag Hat Misr, I L B., 
3 All., 229, distinguished. Martin v Sheo Ram 
Lal « * • • X Xu R., 4 All., 232 

7 p % 
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32. — — Admissibility in evidence . 

— Sint for damages for breach of covenants %n un- 
registered deed -^Document containing covenants for 
title — Act III of 1877, s. 17* — Estoppel. — S L ,bya 
deed of gift of 16th February 1847, granted and as- 
sured to S>, bis daughter, certain immoveable property. 
By a subsequent unregistered deed of gift of 15th 
July 1865, S. L. purported, m consideration of 
natural love and affection, to grant and convey the 
same pioperty, the value of which exceeded filOO, to 
3. 22., the husband of S, his heirs, exeentors, ad- 
ministrators, and assigns. The last-mentioned deed 
contained covenants, on the part of 8. L his heirs, 
executors, and administrators, with 3. 3,, his heirs, 
executors, administrators, and assigns, for title to 
“the hereditaments and premises hereinbefore ex- 
pressed to be hereby granted and assured unto and to 
the use of said the 2?. 3 , his heirs, exeentors, adminis- 
trators, and assigns.” S . died m the lifetime of 3. 
3 , who, in 1867, mortgaged the premises comprised 
in the deed of 15th July 1865, and died in 1868 ^ In 
1870 the mortgagee sold the premises by auction, 
under the power of sale contained in the mortgage- 
deed ; the plaintiff became the purchaser , and the 
mortgagee, on 24th March 1871, executed to him a 
conveyance of the premises, which were then m the 
possession of the surviving members of the family of 
3. 3 and S. The plaintiS 1 , having failed m a suit for 
ejectment against the parties m possession, who 
relied on the prior gift to S , sued the representatives 
of 8 L for damages for breach of the covenants for 
title contained m the unregistered deed of 15th J uly 
1865 Held that though, as m Tuharam v. Khan - 
dop, 6 Bom , 0. C., 134 , and Sangappa v. Basappa, 
7 Bom., A. C,l, an unregistered document requiring 
registration may be admitted m evidence for certain 
purposes, yet it cannot be looked at so far as it 
affects the immoveable property comprised therein, 
nor so far as it is evidence of any transaction affect- 
ing such property, and that, excluding the part of 
the document of 15th July 1865 which purported to 
be the conveyance to 3 . 3., the covenant for title 
sued on m the present suit was itself ambiguous and 
uncertain ; and there being nothing to connect the 
premises, to which the covenant related, with the 
premises conveyed to the plaintiff, no breach of the 
covenant sued upon had been proved. The Court 
being precluded by the operation of the Registration 
Act (III of 1877) from looking at the deed of 15th 
July 1865 so far as it was a conveyance, the defendants 
were not estopped from contending that nothing 
having passed under it to 3. E, nothing had passed 
to the plaintiff under the subsequent deeds, and that, 
consequently, the plaintiff was not entitled to main- 
tain tins suit. Rajtj Bale v Keishnabav Ram- 
chandra . . , I. I*. R., 2 Bom., 273 

33. — - Admissibility in evidence 

independently of document sued on when unregistered 
—In a case where it is made to appear that the cause 
of suit arises upon a document which by law re- 
quires registration, but has not m fact been regis- 
tered, the plaintiff cannot he permitted to establish 
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a claim independently of the document, the Existence 
of which is shown. Rampeeshad a . Mew a Kooee 

[2N.W.,12 

Moon a b. Jey Mungtte Singh . 4N.W.,164 

KABOOIiTJK v. Shttmsheib An . 11 W. R., 18 

Unless it is appaient that such document is not the 
foundation of his suit. Sawantee v Sewa Ram 

[2 N. W., 35 

34. Unregistered Tcabuhat — 

Suit for rent —Where the contract between the 
parties to a rent suit is m no way disputed oi denied, 
and the fact of certain lands having been taken at a 
certain rent is admitted, the only issue being whether 
the rent has been paid or not, the case may be tried 
notwithstanding that the kabuliat is inadmissible by 
reason of non-registration. Dinonath Mooebbjeb 
v. Debnath Mookebjee . . 14 W. R„ 429 

35. * * Inadmissibility for want 

of registration —Evidence m suit on document * — 
In a suit upon a razeenama, the execution of which 
was admitted by the defendants, which purported to 
create an interest m immoveable propeity, the Civil 
Judge dismissed the suit because the document had 
not been registered in accordance with Act XVI 
of 1864, section 13. Held (reversing the decree 
of the Civil Judge) that the existence of the agree- 
ment not having been disputed, its production was no-t 
necessary, and that the plaintiff was entitled to what- 
ever relief the effect of the plaint and answer taken 
together would entitle him on the admission of the 
defendant Chedambaram Chetty v Karttnalya- 
vaxangapuly Tayer . . 3 Mad., 342 

See Reza An v . BmKirir Khan . 7 W. R., 334 

where the only disputed point being the fact of pay- 
ment, foi which the production of the kabuliat 
was unnecessary, the dismissal of the suit for its 
non-registration was held unjustifiable. 

36. Inadmissibility of evi- 

dence where ? egistrable document is not registered — 
The plaintiff sued the defendant to recover rent due 
upon a muchilka executed by the defendant The 
defendant admitted that he occupied the land under 
the express contract contained m the muchilka The 
muchilka was a document the registiation of which 
was compulsory under the Registration Acts, hut 
was not registered. Held that the plaintiff could not 
establish his case without putting the muchilka in 
evidence, and it was inadmissible not having been 
registered. Mgbbis v. Sapamtheetha Pirlay 

. [8 Mad., 45 

37. Evidence where contract 

is unregistered and therefore inadmissible ,' — Where 
defendant, after executing a bill of sale m respect of 
certain lands, and receiving the full amount of pur- 
chase-money agreed upon, had repudiated the con- 
tract, and refused to make over possession, it was held 
that, though the fact of the deed of sale not being 
registered precluded it, under section 13, Act XVI of 
1864, from being admitted as e\idence, yet pUm- 
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tiff was not excluded from showing by other evidence 
that he performed his part of the contract There is 
nothing m that section which says that no con- 
tract purporting to create or transfer any right, title, 
or interest in land shall be recognised by the Civil 
Court unless reduced to writing Held, also, that 
there was no reason why plaintiff should not be per- 
mitted to show that non-registration was owing, not 
to any fault of his own, but to the fraudulent conduct 
of his adversaries. Helalooddeen v Chowdhry 
Abdool Suttab . . . 9W.R,, 361 

38. Unregistered document 

with possession — Evidence of possession — An un- 
registered document when followed by delivery of 
possession may be used as evidence of that possession 
Lalla Gopee Chand v. Liaktjt Hossein 

[25 W. R., 211 

39. — Admissibility in evidence . — 

Intention of parties — A. sued B for recovery of pos- 
session of land which he alleged had been sold to him 
by JB. under a bill of sale. The bill of sale had been 
duly registered and was not disputed by B., but B. 
produced an unregistered lkrarnamah, executed by, 
A to prove that the sale was not absolute, hut only 
by way of mortgage. B. alleged that the terms 
of the bill of sale were qualified and explained by the 
lkrarnamah. Held that the ikranramah was in- 
admissible in evidence, as it had not been registered 
under section 13 of Act XVI of 1864, but that 
the Court might look at other and independent evi- 
dence — viz , the acts and conduct of the parties — 
to throw a light upon their intention. Pababdi 
Sahani v . Mahomed Hossein 

[1 B. L. R., A. C., 37 

40. Agreement to have deed of 

partition dr awn up — An agreement to have a deed of 
partition drawn up in a particular form, even if 
not admissible m evidence without registration, can 
he put m, unregistered, as evidence of the intention 
of the parties. Nem Roy v Lalmun Roy 

[25 W. R., 376 

41. Receipt for sums paid on 

bond hypothecating immoveable property . — Admis- 
sibility in evidence — Parol evidence — Act I of 1872, 
s, 91, illus , (e). — A receipt for sums paid in part 
liquidation of a bond hypothecating immoveable 
property must be registered under the provisions of 
section 17 of Act VIII of 1871 to render it admissible 
as evidence under section 49 of the said Act. Under 
illustration (e), section 91 of Act I of 1872, such pay- 
ments may nevertheless be proved by parol evidence, 
which is not excluded owing to the inadmissibility of 
the documentary evidence. Damp Siitg-h v Dubga 
Pbasad . . « I. L. R. ? 1 AIL, 442 

42. — Proof of unregistered mort- 

gage by subsequent admission refected . — Evidence 
Act , s. 65 (h) — The defendant in an ejectment suit 
claimed to be m possession under a mortgage-deed 
for RljOOD, executed m 1865 but not registered, and 
a second mortgage-deed for R50 of the same date, m 
which the first mortgage was recited. Held that by 
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viitue of section 13 of the Registration Act, 1864* 
the first mortgage-deed could not be put in evidence, 
and that the defendant could not give secondary 
evidence thereof under section 65 ( h ) of the Evidence 
Act Divethi Vaeada Ayyang-ar v. Kbishhasami 
Ayyangab . . L I*. R„ 6 Mad., 117 

43. — Landlord and tenant ,— — 

Entry under unregistered lease — Holding over . — 
Proof of terms of lease, — The plaintiff sued m 1881 to 
recover certain land and arrears of rent from the de- 
fendant, alleging that the defendant’s ancestor entered 
on the land as a tenant in 1865 under a lease for five 
years, which was not registered. The defendant denied 
the lease of 1865, admitted that she was the tenant 
of the land, but denied that she conld be ejected, 
and claimed to deduct from the rent certain emo- 
luments Held that the plaintiff could uot prove the 
tenancy alleged in the plaint, inasmuch as the lease of 
1865 was not legistered, and, therefore, could not 
eject the defendant. Nahgali v . Ramah 

[X X. R„ 7 Mad., 226 

44. 4 Unregistered lease . — Proof 

of tenancy ejectment. — Occupancy rights . — If a con- 
tract of lease is, for want of registration, ineffectual, 
the landlord is not debarred from giving other evi- 
dence of a tenancy and reqniring the Court to adjudi- 
cate on his right to eject. Dictum in Nangah v. 
Raman , I. L.R ,7 Mad., 226 , observed upon Ven- 
KATAG-IBI V RaG-HATA. ZeMINDAB OB VENKATA- 

g-ebi V. Raghava . . L Xj. R., 9 Mad., 142 

45. Effect of a registered in- 

strument confirming a prior one of the same purport 
not registered. — An instrument purporting to assign 
a right in immoveables of more than the value of 
R100 (section 17, sub-section b of Act III of 1877), 
being unregistered, was ineffectual to affect the title 
of the purchaser. Some years after, the parties 
executed a deed of conveyance, making the same 
assignment, confirming the former mstiument, and 
setting it forth m a schedule The latter mstiument 
was registered In a suit in which the ownership of 
the property was contested, — Held that the fact of 
the prior deed not having affected the property, being 
unregistered, was no reason -why the deed afterwaids 
registered should not be admitted as evidence of 
title. In this there had been nothing contravening 
the object of the Registration Act. Mitchell v. 
Mathura Das . . I. Xi. R., 8 All., 6 

[L R., 12 I. A., ISO 

46. — Inadmissibility in evidence 

of unregistered deed. — Secondary evidence — Evi- 
dence Act , s 91. — Plaintiff alleged that A. and B had 
sold and conveyed, by an unregistered deed, certain 
land to the person under whom he claimed. The deed 
being inadmissible in evidence, B was called to prove 
tbe sale Held that Bds evidence should have been 
rejected, as secondary evidence of the unregistered 
deed could not be received. Ram Chuitdeb Haldab 
v . Gobikd Chukdeb Sbh . . 1C,L. R., 542 

47. Unregistered document. 

Admissibility of other evidence where document ts not 
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admissible. — Admission — The plaintiff sued to re- 
co\ er certain immoveable property sold to him by the 
first defendant by a registered deed of sale executed on 
the 23rd of July 1868. The second, third, and fourth 
defendants pleaded a sale to them by the same party, 
the first defendant, on the 23rd March 1867, and that 
the first defendant, after receiving consideration in 
full, had improperly refused to have their deed of 
sale registered The piovisions of section 49 of the 
Registration Act of 1866 precluded the reception in 
evidence of the prior unregistered instrument of con- 
veyance, but the lower Courts held that certain ad- 
missions made by first defendant in an inquiry held 
before the registration officer were admissible m evi- 
dence to prove the sale to third and fourth defendants. 
The suit was, therefore, dismissed with costs. Upon 
special appeal, — Held, by Innes and Kinderslet, 
JJy tbat the admissions made by first defendant 
were evidence against plaintiff, as made by one from 
whom plaintiff derived his title, but that the provi- 
sions of the Registration Act precluded any effect 
being given to the sale evidenced by such admissions 
there being a writing, the sale conld not be proved by 
mere oral evidence By Iknes, J — The term “ instru- 
ment, m section 49 of Act XX of 1866, is nsed on 
the understanding that the writing is not merely evi- 
dence of the transaction but is the transaction itself. 
Soaro Gubttkhal v, Rangammal . 7 Mad, 13 

48. Suit to compel registra- 

tion — JSmdence of contract . — Document being un- 
registered held inadmissible to prone ike contract 
sought to be registered — The defendants agreed to let 
certain premises to the plaintiff for a term of thiee 
years from the 1st of November 1883 at a monthly 
rent of 8200. Subsequently to the making of the 
agreement, — viz., on the 17th January 1884, — the 
plaintiff caused a writing to be prepared, which, as 
he alleged, contained the terms of the lease agreed 
on, and, having signed it, handed it over to the 
defendants The defendants did not sign it, and the 
document remained with them. The plaintiff alleged 
that he did not ask the defendants to sign it, as the 
defendants told him they would get a copy of it pre- 
pared, which they would sign and send to him The 
defendants alleged that, at the time the document 
was given to them by the plaintiff, they objected to 
it on the ground that it was incomplete, inasmuch as 
it did not contain two of the terms agreed on which 
prohibited the plaintiff from sub-lettmg or altering 
the premises, and required him to maintain them in 
theii then existing condition. The plaintiff denied 
these allegations of the defendants. In May 1884 
the plaintiff, through his attorneys, called upon the 
defendants to lodge the document for registration. 
The defendants refused, and the plaintiff filed the 
present suit, praying— -(1) that the defendants might 
he ordered to lodge the said document for registra- 
tion and do all such acts as might he necessary to 
obtain registration thereof,* (2) that, if necessary, 
another similar document might be prepared and 
registered , (3) that, m the alternative, the defend- 
ants should pay 8,4,000 damages. At the trial the 
plaintiff raised (inter aha) an issue as to the truth of 
the defendants* allegation that the agreement of lease 
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comprised terms forbidding the plaintiff to snb-let or 
alter, Ac. The defendants objected to the proposed 
issue In the course of the bearing the plaintiff 
tendered tlie document of the 17th January 1884 in 
evidence. The defendants objected, on the ground 
tbat it was nmegistered. The Court held that it was 
admissible as a mere writing, with reference to 
which, irrespective of its contents, the other evidence 
in the case was given. At the close of the plaintiff *s 
case the defendants declined to call evidence, and 
judgment was given on all the issues in favonr 
of the plaintiff The defendants appealed, and con- 
tended that they were not bound to produce the 
document for registration, and that the Court was 
wrong in permitting the above issue to be raised and 
determined m this suit, and tbat the document being 
inadmissible as evidence of the contract, no oral evi- 
dence of the contract was receivable The plaintiff 
contended that there was an implied obligation upon 
the defendants to register the document arising 
from the fact tbat the document contained the true 
contract between the parties, and that the object of 
the suit being to compel registration, the document, 
although not registered, could be given in evidence to 
prove the contract between the parties. Held (re- 
versing the decree of the Court below) that there 
was no obligation upon the defendants to produce the 
document for registration, dnd that they conld not 
he compelled to do so. Meld, also, that the object of 
giving the document in evidence being to establish 
the contract of lease for the purpose of drawing an 
inference from it, the document was for that purpose 
inadmissible, being unregistered, and tbat the Court 
below, although admitting it originally as meiely a 
piece of paper, was wrong m using it as evidence of the 
contract between the parties. Htirjiyan Virji v, 
Jamsetji Nowroji . . I. Ii. R., 9 Bom., 63 

49. Instrument of hypotheca- 

tion — j Endorsement of payment unsigned — Admis- 
sibility of evidence of endorsement to show payment. 
— The plaintiff hypothecated certain land to the 
defendant by a duly registered instrument, and subse- 
quently paid off the debt and received hack the mstiu- 
ment At the time of payment the defendant made 
an endorsement on the bond to the following effect : 
“25th Kartik of Sukla. Rupees two hundred and 
sixty-three, principal including intei est, was received 
on account of this bond, and there is, therefore, no 
lien whatever.** Some time afterwards plaintiff 
discovered that what he had paid m redemption of 
the mortgage-claim was in excess of what was due, 
and he brought a Small Cause suit to recover the 
amount overpaid, tendering in evidence the endorse- 
ment on the bond The objection was taken that the 
endorsement not being registered was not receivable 
in evidence, under section 49 of the Registration Act 
of 1866 The District Munsif dismissed the suit 
upon the ground that the endoisement was not signed 
by the defendant, and was, therefore, not admissible 
m evidence, but referred to the High Court the 
question whether the evidence was rightly excluded 
Meld by Scotland, C J , and Innes, J that the 
fact of theie being no signature to the endorsement 
was no objection to its reception as confirmatory 
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evidence of tlie sum received by the defendant By 
Scotland, C J — That the endorsement was admis- 
sible evidence foi the purpose for which it was offered, 
although not registered, the endorsement not being 
used as evidence of the creation or discharge of an 
obligation, but meiely as confirmatoiy proof of a fact 
provable by oral evidence although stated in writing 
By Innes, J — That the endorsement was admissible 
evidence, its reception not being precluded by the 
provisions of the Registration Act. Veneatarama 
Naie v. Chinnathambu Beddi . . 7 Mad,, 1 

50. — Sale certificate , Inadmis- 

sibility of> as uni egistered. — Ottier evidence of sale 
— Independently of the sale certificates wheie they 
are inadmissible being unregistered, any proceedings 
confirming an auction sale are sufficient evidence o£ 
the sale, Benodi Lall Ghose v Tamizuddin 

[7 C. L. R„ 115 

See Rajkishen Mooeebjee v. Radhamadhub 
Haldab . . ♦ .21 W. R., 349 

51. Certificate of sale — 'Right 

of action — The plaintiff sued to recover possession 
of a house purchased by him at a Court sale for 
R350. The plaint was filed on the 31st March 1873 
No certificate of sale was filed with it , but plaintiff 
subsequently produced oue, dated the Sth July 1873, 
and the Court admitted it in evidence. Defendant 
submitted that the suit should be dismissed, as no 
certificate was produced by the plaintiff wnth the 
plaint The first Court made a decree m the plain* 
tiff’s favour The Court of Appeal reversed that 
decree, and dismissed the suit, holding that the cei- 
tzficate ought not to have been received m evidence by j 
the lower Court The High Court, on second appeal, j 
confirmed the decision of the lower Appellate Court, j 
ou the ground that the plaintiff had no light of | 
action, as he had no registeied certificate of sale at 
the date of the institution of the suit. Hareisan- 
DAS N ARANDAS V . BaI JAMNA 

[I. li. R., 4 Bom., 155 

52. — Admissibility in evidence 

of instrument registrable, but unregistered , de- 
stroyed by fire, — Wheie an instrument, the registra- 
tion of which was rendered compulsory by section 
17 of the Registration Act (XX of 1866), was 
destroyed accidentally by fire soon after its exe- 
cution, and before registration, — Meld , m a suit to 
compel the defendant to execute another instrument 
to the same effect as that which had been destroyed, 
that secondary evidence of the contents of the un- 
registered instrument was admissible. t Nynakka 
Routhen v . Vayana Mahomed Naina" Routhen 

[5 Mad., 123 

1. s 50 (1871, s. 50 ; 1886, s. 50 ; 
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mortgage be of an eailier date Prahlad Misses 
v Udit Narain Singh 

[1 B. L. R., A. C„ 197 : 10 W. R., 291 

2. Prion f.y of registered orer 

unregistered deed — Under Act XIX of 1S43 a ie£jis- 
teied deed w T as entitled to priority o\er any unregis- 
tered deed of an earlier date Mallshapp* pis 
Karyirappa v Bassappa bin Ningappa Shltav- 
^kar .1 Bom 0 , 10 

Suneub Sahoy v . Sheo Pershad Sooeool 

[16 W. R, 3 270 

Gopal Dass v, Doomee Chowdhry 

[W. R., 1864, 226 

NtrzirB An €, Emdad Ali . 1 W. R., 206 

A deed of sale held to have no pnority over a 
moitgage unregisteied Maheshwar Buesh Sing- 
v . Bhieha Chowdhry 

[B. L. R., Sup. YoL, 403 
S. C. 1 Ind. Jur., N. S., 122 
5 W R., 61 

Nor over another deed of sale where the case is not 
one of two rival purchasers from the same person. 
Umbika Churn Eoondoo v. Dhurmo Doss Koon- 
doo 129 

See Golla Chinna Gueuryeppa Naidu v. Halt 
Appeah Naidu , .4 Mad., 434 

Bissonath Singh v, Rajchunder Roy 

[YT. R., 1864, 141 

3. Priority of registered over 

unregisteied deed - — Notice — A registeied deed of 
sale, though subsequent in date, invalidates, as 
against the registered purchaser, a pnoi deed of sale 
unregisteied, notwithstanding that notice of the pnor 
deed be alleged Act XIX of 1S43, section 2, con- 
strued. Krishnasami Pillai v Veneatachella 
Aiyan . * \ - * • . 3 Mad., 89 

Contra , Eishorbhai Gallabhai v. Jorabhai 
Daji . . . .7 Bom., A. C., 56 

4. Bom, Reg. IX of 1827 , 

s . 6 — Priority of registered to unregistered deed — 
Before the repeal of the first part of clause 1, section 
6, Regulation IX of 1827 by Act XVI of 1864, a 
purchaser claiming under a deed of purchase duly 
registered was entitled to be preferred to a mortgagee 
claiming under a deed of mortgage executed before his 
purchase, hut not registered until after the deed of 
purchase had been registered. Paeshotam Ran- 
chod v. Jagjivan Mayabam . . 1 Bom., 60 

5. Priority of deeds . — Con- 

tract to sell at future time — Meed of sale — The 
want of registration of a contract by A. to sell land 
to B. at some future time, on receipt of balance of 


1864, s.68; 1843,s.2 ) — Priority of registered over 
unregistered deed — Mortgage-deed . — The purchaser 
undei a decree for sale in satisfaction of a registered 
mortgage, is entitled m pnority to the purchaser 
under another decree for sale m satisfaction of an- 
other unregistered mortgage, although the latter 


the sum agreed on, not then paid, was no bar, per se y 
to B 's preferential claim over <?., a subsequent pur- 
chaser, whose sale had been registered under Act 
1 XIX of 1843 Ramtonoo Surmah Sircar v. Goub 
Chunder Submah Sircar * « 3 W. R t , 64 
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Nuddeae Chanb Sein v. Kishobee Lall 
Chxtceebbijtty . . .7 W. R., 463 

6. - - Priority. — Deed of sale of 

immoveable property. — Held that the preference 
given under Act XIX of 1843 to the latter of two 
deeds of sale of immoveable property, when registered, 
over the earlier unregistered deed, was not confined to 
cases in which the first deed had not been carried 
into effect, as every duly registered deed of sale, if 
authentic, invalidates any other deed of sale which 
may not have been registered. Pababhtjdas Hira- 

CHAND V. DhONDH 

[2 Bom., 233 : 2nd Ed, 222 

7. ■ ■ Pottahs — Priority . — Act 

XIX of 1843 did not apply to pottahs, consequently 
a subsequently-registered pottah could not prevail 
over a prior unregistered pottah. Astond Chundeb 
Chowdhry v . Chijndebnath Roy 

[5 W. B., 205 

8* - - Priority of deeds — Un- 

registered mortgage with possession — Act XIX of 
1843 did not give a registered kobala priority over a 
prior unregistered mortgage under which enjoyment 
had actually taken place. Fuezhne Ali v. Abdoox 
Rahim 4 W. R., 30 

Denobttndhoo Sadhoo v Khetteenath Tewaby 

[2 Hay, 20 

Contra. , Harnamgib Gfeu Dhanpatgib v. Spiees 
[2 Bom., 213 ; 2nd Ed., 204 

9. Priority of deeds. — Mort- 

gagee with possession. — Suit under Civil Procedure 
Code, 1859 , s. 230 — Meld that a mortgagee whose 
bond was registered was entitled, under section 230 of 
Act VIII of 1859, to recover possession of the mort- 
gaged land of which he had been dispossessed under a 
decree obtained against his mortgagor by another 
mortgagee, whose mortgage-bond had been subse- 
quently registered, on condition that be satisfied the 
claim of the decree-holder ; otherwise the defendant to 
be entitled to possession on his satisfying the plaintiff’s 
mortgage-claim. Bhikaji v. Yale abhdas 

[2 Bom., 209 

10. Pom Peg. IX of 1827 — 

Prior unregistered sale with possession. — Subsequent 
registered mortgage — On the 15th December 1863 
M, purchased from D., for valuable consideration, two 
fields in the Satra district (to which the provisions 
of Regulation IX of 1827 and of Act XIX of 1843 
as to registration were then applicable), and was 
duly put into possession of the fields. The deed of 
sale was not legistered. On the 14th February 1864 
D. mortgaged, by a registered mortgage, the same two 
fields to B , who then knew that if. was in possession 
of the fields as purchaser. Meld that, according to 
the true construction of Regulation IX of 1827> sec- 
tion 6, clause 1, the title of M. having been completed 
by possession, there was no property m the fields 
left m2) to mortgage to B , and that, therefore, M 
(the purchaser) had a better title to the fields than B , 
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the mortgagee. Smble , — The effect would have been 
the same under the provisions of Act XVI of 1864 or 
of Act XX of 1866 History of registration given, 
and the provisions of the different enactments relat- 
ing to registration compared and discussed. Baea- 
EAM NeMCHAND V. APPA VALAE DULTJ 

[9 Bom., 121 

11. Priority of deeds — Prior- 

ity of title — Proof of authenticity . — Priority of re- 
gistration gave priority of title under Act XIX of 
1843 only when the authenticity of the document 
was proved. Gandhabee Debea v. Sonattjn Pah- 
bay ..... '10W. R., 215 

12. Registered and unregis- 

tered deeds. — Priority. — Possession. — Fraud — Act 
XIX of 1843 gave the preference, generally speaking, 
to a subsequent kobala which was registered over a 
prior one unregistered. To avoid its operation a 
plaintiff had to show that the vendor not only sold and 
parted with his rights in the property, but actually 
made over possession to bun. If, however, the second 
sale was illusory, proving fraud on the part of the 
vendor, it would not stand in the way of plaintiff’s 
right. Butoolhh v. Ozeebun . 8 W. R„ 300 

13. Registered and unregis- 

tered documents — Priority . — Plaintiff sued for pos- 
session of land under an unregistered deed of sale ; 
and one of the defendants claimed the same land 
under a deed of subsequent date registered after the 
commencement of the suit. The latter deed was found 
to he fraudulently got up between the defendants. 
Meld that the registration of such a document did not 
give it the effect of invalidating a former unregis- 
tered deed of sale. Narasanna v. Gavappa 

[3 Mad,, 270 

14. Priority of registered over 

unregistered deed . — A Civil Court was held to have 
done right m giving priority to a lease registered 
under Act XYI of 1864, as against an unregistered 
conveyance of an earlier date. Gobind Chunder 
Roy v Poorno Chundeb Sein . 10 W. R., 36 

15. Priority of registered over 

unregistered deeds —Under section 68, Act XVI of 
1864, registered deeds were entitled to preference over 
unregistered deeds, even of that class the registration 
of which is optional , the practical distinction between 
the two classes being that deeds the registration of 
which is compulsory, if unregistered, will not be re- 
ceived in evidence at all , whereas deeds the registra- 
tion of which is optional will be received m evidence, 
notwithstanding the absence of registration, though 
they must give way to legistered documents of subse- 
quent dates relating to the same propeity Munsoob 
A n v. Azmut Axi . . ,9 W. R., 282 

Gooboo Dass Dan v. Kooshoom Koomaber 
Dossee . . . .9 W. R„ 547 

16. - - Priority of registered over 

unregistered deed. ^Possession.— Where two parties 
claimed the same property by conveyance from the 
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owner under registered deeds of sale of 1272, plain- 
tiffs purchase and registration being of anterior date 
to those of defendant, who, besides being m posses- 
sion, pleaded that he had previously to plaintiffs 
purchase obtained possession under a parol contract of 
sale, it was held that plaintiff was entitled to a decree, 
and that defendant could not set up the parol sale 
against the plaintiff’s registered kobala of the same 
year, in the face of section 68, Act XVI of 1864 
Boihuntonath Seit v. Russich Loll Buemono 

[10 W. R., 281 

17. Impeaching deed of sale 

registered so as to prevent operation of section — For 
the purpose of impeaching a deed of sale registered 
under Act XVI of 1864, so as to prevent the opera- 
tion of section 68, it is necessary to show that the 
deed was fraudulently executed, and that the pur- 
chaser was wilfully and intentionally a party to the 
fraud of the vendor, or at least that the deed was 
executed without consideration Ram Chand Koo- 
mar « Modhoosoodun Mozoomdar 

[7 W. R.,119 

18. Priority of registered in- 

strument*— -Deed registered under existing lam — 
Where an instrument was executed under the Regis- 
tration Act, XIX of 1843, and was a valid instrument 
conferring a right or interest on the party m whose 
favour it was made, it does not become invalid by 
reason of the party not getting it registered within 
twelve months, nor is priority over it obtained by a 
subsequent conveyance which is registered under the 
Registration Law of 1864 or 1866. Doolal Bibee 
v. Nada Shaka . . .13 W. R., 446 

19. * Priority of registered over 

unregistered deeds . — A genuine deed of sale given by 
the owner of an estate at a time when registration 
was not compulsory, cannot be invalidated by a sub- 
sequent deed given by that owner’s heir and succes- 
sor, the registration of which was compulsory by Act 
XX of 1866, merely on the giound that the last deed 
was registered, and the first was not, Imrit Sing-H 
tj, Koylashoo Koer . . 11 W. R. } 559 

20. — * Optional registration — 

Priority of deeds . — A deed the registration of which 
was not absolutely requisite under section 49, Act XX 
of 1866, was not entitled to priority to a duly regis- 
tered kobala under section 60 of that Act. Mopuzel 
Hossein v Golam Ambiah 

[10 B. I*. R., 381, note ; 10 W. R., 196 

21. — — Priority of registered over 

unregistered deed . — In a suit by a purchaser of a 
bowla tenure which defendant was proceeding to sell 
under an ex parte decree which be bad obtained upon 
a mortgage-bond executed by plaintiff’s vendor, — 
Meld that plaintiff’s registered purchase, though of 
a subsequent date, must lake effect as against defend- 
ant’s unregistered mortgage, which might have been 
registered. Ali Azim Khan v. Islam Khan 

[14 W, R., 483 

22. Priority of registered over 

unregistered deed. — Lien. — Meld that property sold 


REGISTRATION ACT, 1877, s. 5 0-eonti- 

nued. 

in satisfaction of a superior lien cannot be held to 
have been sold subject to an inferior lien, and that 
a registered deed of a subsequent date has preference 
over an unregistered deed of prior date Seetul 
Pershad v. Hue Chund Sahoo . 1 Agra, 268 

23 . Priority of deeds — Mort- 

gage-deed — Deed of sale — A. lent B R75 on 6th 
Asar 1273 (June 19th, 1866), and JB. executed a 
mortgage of two bigbas of land for the amount in 
A.’s favour. On 23rd Asar (July 6th) B sold to C. 
one bigha of the same land A ’s mortgage was not 
registered; C’s deed of sale was. ^.subsequently 
brought a suit for the amount owed him by B , and 
sought to attach the land mortgaged to him in exe- 
cution C preferred a claim to the property at- 
tached, on the ground that the land was bis. his 
petition was allowed. A. now sued to have the pro- 
perty mortgaged to him sold in execution of his 
decree, and to set aside C.’s purchase. Meld that 
under sections 18 and 50, Act XX of 1866, C.*8 re- 
gistered deed of sale must have preference over A.’s 
unregistered mortgage Gayaram Mazumdar v . 
Madhusudan Mazumdar . 4 B. Xi. R., Ap., 73 

24. Conditional deed of sale. 

— Priority of deeds.— A. entered into an agreement 
with B. to convey to him a certain portion of land 
for a consideration of R98, of which R6Q bad been 
paid as earnest-money. The agreement contained 
a proviso that, on A.’s refusal to convey the pro- 
perty within the time mentioned in the agreement, 
this document should operate as a conveyance, and 
A should forfeit his claim to the balance of the con- 
sideiatxon. Befoie the expiry of the time mentioned 
in the agreement, A sold, by a registered deed, a 
poition of the property mentioned m the agreement. 
In a suit by B for possession of the property and for 
a declaration that the agreement operated as a con- 
veyance , — Meld that under clause 1, section 18, and 
section 50 of Act XX of 1866, the subsequent regis- 
tered conveyance had priority over the unregistered 
agieement Sham a Churn Neog-i v Nabin Chan- 
dra Dhoba . 6 B. L. R., Ap., 1 : 15 W, R., 239 

25. Pnom ty of registered over 

unregistered instrument — San mortgage without pos- 
session m Guzerat . — Under section 50 of the Regis- 
tration Act, XX of 1866, a registered instrument 
takes effect, as regards the property comprised there- 
in, against every unregistered instrument relating to 
it, whether or not the grantor of those instruments 
he the same. As between himself and his mortgagor, 
and also as against any subsequent unregistered 
assignee of the latter, an unregistered san mort- 
gagee m Guzerat has a perfectly valid charge upon 
the property mortgaged , but his right against such 
property is liable to he defeated by the mortgagor, 
or his heir, or such assignee conveying it to another 
by a registered instrument while Ms own title re- 
mains unregistered. LaMmichand Walchand v. 
Kastur Bechar, 9 Bom , 60 , dissented from. Matt - 
andas Kalidas v Shanrabdas Habibhai 

[12 Bom., 241 
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26. Deeds of different descrip- 

tions. — Prior ity. — The xule giving a registered docu- 
ment prefeience over an unregistered one was held 
not to apply to deeds of different descriptions Khet- 
tue Balsee v. Goes Htjeeee . W. R., 1864, 387 

27. Priority. — Documents op- 

tionally and compulsorily registrable — The 50th sec- 
tion of the Registration Act, 1866, applied to instru- 
ments of winch the registration was optional, giving 
priority between such instruments to the one whieh 
was registered. Hameb Bex o. Bindbaben 

[2 1ST. W„ 37 

Panha Khumaji v. Fatta UpajI . 12 Bom., 179 

But not to a case in which the registration of one 
instrument was optional, but of the other compulsory. 
Hamed Bex v Bindbaben . . 2 35T, W., 37 

28. Priority of registered over 

unregistered document.-— -Compulsory and optional re- 
gistration — A registered deed of sale, of which regis- 

„ tration was compulsory,did not, under Act XX of 1866, 
take effect against a prior nnregistered mortgage- 
bond in respect of the same land, the registration of 
which, it being for a sum under R100, was optional. 
Ryasetella v. Dooega Cheen Pal 

[15 B. L. R., 294 : 24 W. R., 121 

See Oghra Singh v Ablakh Koee 

[ I. B. R., 4 Calc., 536 3C.Xi.R.,434 

Lakhmichand Walchand d. Kastee Bechae 

[9 Bom., 60 

Mahomed Asheef v . Kebeemoddeen 

[24 W. R., 468 

29. Lease to take juice from 

date trees . — Priority — A registered lease to take 
juice from date trees cannot, under section 50, Act XX 
of 1866, have priority over an unregistered one of a 
prior date. Jale Ramdab v Beicha Namdab 

[3 B. R. R., A. C., 394 

S. C. Janoo $Iundeb v. Heoha Mendee 

[12 W. R., 366 

30. Registration Act , XIX of \ 

1843 — Priority — Instruments of which registration 
is optional . — A mortgage-deed registered under Act 
XX of 1866 is not thereby entitled to priority over a 
mortgage-deed which might have been, but was not, 
registeied under Act XIX of 1843, m cases where the 
consideration for the rival deeds exceeds R1Q0. Male- 
shappa v. Bassappa , 1 Born., 10, Marnamgir v. 
Spiers , 2 Bom , 204 , and Parahhudas v Dhondu, 2 
Pom , 222, distinguished. Qitcere, — Whether, m the 
case of instruments executed for a consideration less 
than R1G0, section 50 of Act XIX of 1866 would 
operate to give priority to the deed registered under 
that Act, ovei the deed which might have been, but 
was not, registered under Act XIX of 1843. Khan- 
btf Belabbas v. Taraohand Amaechand 

[I. Xu R„ 1 Bom., 574 

31. Priority. — Registered and 

unregistered deeds . — Optional and compulsory regzs- 
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tration. — Deeds of sale, dated lespectively the 22nd 
Octobei 186S and 7th February 1874, and legistered, 
the formei nndei Act XX of 1866 and the latter under 
Act VIII of 1871, are not thereby eiftitled to priority 
over an mnegistered mortgage deed dated the 13th 
June 1864, the registration of which was optional 
under Act XIX of 1843, where the consideration for 
the rival deeds exceeds R100. Queer e, — Whether m 
Kanara a mortgage without possession can be sus- 
tained against a subsequent purchase from the mort- 
gagor with possession. Parmaya v. Sonde Shbini- 
yasapa . * . X X». R., 4 Bom , 459 

32. Priority. — hen created 

by sales under registered and unregistered deeds . — 
Where it appeared that a sale of the share for which 
plaintiffs held a conditional sale-deed, had substanti- 
ally taken place m satisfaction of two decrees obtained 
on two bonds, one unregistered and the other regis- 
tered, and of a prior date to that of the plaintiffs’ mort- 
gage-deed, — Meld that the share was not liable to a 
lien created subsequently to the registered deed ; and 
though the plaintiffs might have, by reason of registra- 
tion, a preferable right to that possessed by the decree- 
holder of the unregistered bond, yet they had no 
claim preferable to that of the decree -holder of the 
registered prior bond. Motee Ram v. Kaisbee 

[2 Agra, 52 

33. Unregistered mortgage de- 

feated by subsequent registered sale . — F. having pm- 
chased land from X. in March 1871 by a legistered 
deed for RIO, entered into and retained possession till 
ousted by K in 1880 m execution of a decree obtained 
by K. against N. upon an unregistered mortgage- 
deed dated 1869, conditioned to become an absolute 
sale within a certain date which had elapsed before 
suit was brought. Meld that, under section 50 of the 
Registration Act of 1866, K ’s title was defeated by 
V’s registered sale-deed. Kanteti Venkayya v. 
Balabhadeapateeni Kotayya 

[I. lu R., 6 Mad., 153 

34. Priority — Possession — 

A registered deed could not, under section 50, Act 
XX of 1S66, prevail against an unregistered deed 
under winch possession had been delivered to the 
alienee. Selam Sheikh v Baidonath Ghatak 

[3 B. Xi. R., A. C., 312 ; 12 W. R., 217 

Sheodyal Aheer v. Good Mahomed Khan 

[2 K. W., 296 

Manmal yalad Seeat Mal v, Dashbath yalad 
Naeayan . . .9 Bom., 147 

Kagesh Bhat v . Balyanteay . 9 Bom., 151 

35. and s. 100. — Priority . — 

A purchased certain lands m 1866, and duly regis- 
teredjhis hill of sale B had purchased the same lands 
in 1855 from the persons through whom A 3 s vendors 
made then* title, and had been m possession ever 
since, hut had not registered his hill of sale, as 
he might have done, under section 100 of Act XX 
of 1866. A. sued to obtain possession. Meld, R, 
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was not bound to register, and bis title was good 
against A. Gie.ua Singh © Giridhari Singh 

[1 B. I*. R„ A. C., 14 : 10 W. R., 65 

Fyezognnissa i\ Sadutoollah . 22 W. R., 3 

36. Priority — Possession — 

A mortgaged a tank in 1859 to the plaintiff. The 
mortgage was never registered. A m 1867 sold the 
tank to C., and executed a deed of sale thereof. The 
deed of sale was duly registered, and C. bad been 
ever since m possession under it. Tbe plaintiff sued 
A on bis mortgage, and in tbat suit C intervened 
and was made a defendant. A did not appear in the 
suit Meld tbat C having registered bis deed of sale 
and being m possession, bis title was good against the 
plaintiff. Qinga Singh v. Gindhan Singh, 1 B L. 
M.y A C , Id, distinguished. Soodharam Bhutta- 
CHABJEE V. 0DHOY CHUNDER BUNDOPAUHYA 

[10 B. Ii. B„ 380 : 19 W. R., 279 

37. Priority of registered over 

unregistered deed with possession — In July 1864 
two undivided brothers executed a mortgage of their 
joint property to tbe plaintiff for B500, and in Janu- 
ary 1S68 they executed another mortgage for R1,000 
to tbe defendant, who registered it under Act XX of 
1866. In a suit brought on tbe mortgage of 1864, a 
decree was made in October 1871 tbat if tbe sum due 
were not paid within two months tbe property should 
be sold, and m March 1872 tbe property was sold in 
execution of tbat decree, and bought by tbe plaintiff, 
wbo was duly put into possession. The defendant 
subsequently obtained a decree on tbe mortgage of 
1868, tbe property was sold in execution of tbat decree, 
and was purchased by tbe defendant, wbo, dispos- 
sessing tbe plaintiff, was himself put into possession. 
In a suit brought to eject tbe defendant, — Meld tbat 
tbe mortgage of 1864 did not xequire to be registered 
in order to maintain its priority over that of 1868 
Venkata Nabs a mm a h v. Ramiah 

[I. Lu R., 2 Mad., 108 

38. — 1 ■ — — ■ Registered and unregistered 

deed - — Priority. — Mortgage.— Possession — A mort- 
gage in tbe Konkan -without possession is mvahd as 
against a subsequent mortgagee with possession, but 
the registration of such a mortgage cures any defect 
or imperfection arising from the non- completion of 
tbe transaction by delivery of possession , and a deed 
so registered is good against a non-registered mort- 
gage though accompanied by possession. Previous 
cases reviewed. Hari Ramchandra v Mahadaji 
Vishnu * . * .8 Bom., A. C., 50 

See Krishnappa valad MaHadappa v. Bahiru 
Yadayrav . . .8 Bom., A. C., 55 

39. Possession — Priority of 

registered deed — Purchaser of mortgaged propej ty. 
— A purchaser with possession at a Court's sale, 
whose certificate of sale is registered, buys tbe right, 
title, and interest of tbe debtor burdened with tbe 
lien of a prior mortgagee, without possession, whose 


REGISTRATION ACT, 1877, s. 5 O—eontf* 

nued 

deed of mortgage is registered. Chintamai? 
Bhaskar v . Shiteam Haei . . 9 Bom., 304 

40. Priority of registered 

documents. — Possession — Tbe principle tbat a regis- 
tered document of posterior date is not to prevail 
over an earlier unregistered deed where tbe transfer 
under such deed has been perfected by possession, 
was held not to extend to a case in w T hich, after such 
possession, tbe claimant under the unregistered deed, 
bad been dispossessed by tbe opposite party. Is- 
suers Dossee v. Ball Beharee Holdar 

[21 W. R., 421 

41. — — — , Unregistered and registered 

deeds. — Possession. — Priority. — An unregistered 
mortgage -without possession, upon winch a decree 
has been obtained but not executed, has not, by virtue 
of such decree, priority over a subsequent deed of 
sale which is registered. Kanu Khandu v. Krish- 
na Bhulaji Shet . . 5 Bom., A. C,. 147 

42. Registered and unregistered 

deeds. — Possession. — Priority — Meld that an un- 
registered mortgage, without possession, is not valid 
against a purchaser with possession. Ganpat Ba- 
jashet v. Khandu Chaugshet 

[4 Bom*, A. C., 69 

But see Golla Chenna Guruvupfa Kaidu v. 
Kali Appear: Xaidu . . 4 Maci, 434 

And Sadagopa Chariyar v. Ruthna Mudali 

[5 Mad., 457 

43. Mortgage. — Priority over 

purchaser — Possession — Meld tbat a registered 
mortgagee, although without possession, is entitled 
to priority over a subsequent purchaser. StJNDAR 
Jagjivan v. Gopal Eshvant 

[4 Bom., A. 0., 68 

Balaji Narayan Kolatkar v. Ram Chandra 
Ganesh Kelkar . . .11 Bom., 37 

44. Mortgage — Peed of sale , — • 

Priority — Purchaser at Court? s sale — Meld tbat the 
rule laid down m Ganpat Bagashet v. Khandu Change 
shet , 4 Bom., A. C , 69, “ that an unregistered mort- 
gage without possession is not valid against a pur- 
chaser with possession,” does not apply to a pur- 
chaser at a Court's sale whose instrument of pur- 
chase is not registered* Mathuradas Ranchoddas 
v. Kalla Khushal . . 7 Bom., A. C., 24 

45. * Registered and unregistered 

mortgages. — Possession. — Priority. — M. and Ul 
were mortgagees of one V, U?s mortgage was prior 
in point of time and registered M. and U obtained 
each a decree against Y. U y s decree was prior ; but 
M , havmg applied for execution sooner, was put into 
possession. U. subsequently applied for execution, 
and dispossessed M. Meld, in a suit by M against U. 
to recover possession of the mortgaged premises, that 
registration made U’s mortgage complete, though he 
did not obtain possession of the mortgaged property 
at the time when the deed to him was executed, and 
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that any subsequent dispossession of the equity of re- 
demption by the mortgagor would be subject to his 
mortgage. Umaji ya lad Manaji Palil Dumale 
o. Haei Ramchanbea Kttlkarni 

[4B oa, A. C. } 143 

48, Priority of deeds . — No- 

tice to ‘purchaser of existence of unregistered mort- 
gage — Queers, — Whether notice to the purchaser of 
the existence of a prior unregistered mortgage would 
in any way affect the provisions of the Registration 
Act Makandas Kalidas v. Shankabdas Hari- 
bhai . . . . . .12 Bom., 241 

47. Notice to purchaser of 

prior deed of sale . — In a suit to recover possession 
of land alleged to have been purchased from two 
parties ( K and D ), one of whom (Z>.) had appeared 
before the Registrar, admitted the sale, and allowed 
the deed to be registered so far as her interest was 
concerned, but the other (X) when he appeared be- 
fore the Registrar had denied the deed and subse- 
quently sold his share to the defendant by a register- 
ed kobala, — Held that as there was no evidence of 
fraud on the part of the defendant purchaser, or that 
he had purchased with notice, plaintiff was not en- 
titled to a decree for K’s share. Sreenath Chtten 
Dass v. Dwarkanath Ghose . 14 W. R , 318 

48. — Bond fide instruments . — * 

Priority — Per Peacock, C. J — All instruments 
under this section must be bond fide m order to have 
priority. Rahmatubla v. Sariuteeia Kagchi 

[1 B. L. R„ E. B., 58 

Dookhai Meee ®. ISTassxe . . 20 W. R., 110 

Bhikbhareb Sores v. Kaneya Lall 

[14 W. R,, 24 

Ramphul Labi. n. Chttndee Ptjessad 

[1 1ST. W„ 204 : Ed. 1873, 287 

49. — Priority — Finding of 

fraud or collusion — A Judge should record a distinct 
finding of fraud or collusion on the part of the holder 
of a registeied deed, with the grounds on which it 
proceeds, before he gives an unregistered deed pnor- 
lty over it; and unless he does so, the case will be 
remanded to him for re-trial. Gocri Kant Roy v. 
Giridhar Roy 

[4 B. I». R., A. C., 8 : 12 W. R., 456 

50. Priority of deeds . — Op- 

tional registration . — Aet XIX of 1813. — As Act 
XIX of 1843 has been repealed, and the Registra- 
tion Act (VIII of 1871) contains no provision for 
the priority of registered deeds over any others, save 
in the cases of optional registration, the ordinary rule 
applies that the prior conveyance must prevail 
Rachttri Venkubaiyamma u, Gtjetjrtj Ramanna 
Pantsls 6 Mad., 391 

51. Registered and unregis- 

tered documents . — Act XIX of 1843 — A document 
executed while Act XIX of 1843 was in force, and 
not registered thereunder, cannot he postponed to a 
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document executed m 1873 and registered under Act 
VIII of 1871. Chattab Sing-h » Ram Lal 

[I. L. R., 3 AIL, 488 

52, * Registered and unregis- 

tered documents — Act XVI of 1864 — An unregis- 
tered document executed before Act XVI of 1864 
came mto force is not invalidated or postponed to 
a document registered under Act VIII of 1871, under 
the explanation given in section 50 of Act III of 
1S77. Ram Baran Rai v. -Mttrli Pandey 

[I. B. R., 3 All., 505 

53. Registered and unregis- 

tered documents . — Act XVI of 1864. — Section 50 of 
the Registration Act, III of 1877, does not operate so 
as to exclude, on the ground of their non-registration, 
instruments executed before Act XVI of 1864 came 
into operation, Tirtjmala v Lakshmi 

[L Xj. R„ 2 Mad., 147 

54, Priority — Peed of sale 

registered under Act VIII of 1871 . — Section 50 of 
Act III of 1877 is not retrospective in its application ; 
and, therefore, a deed of sale registered under Act 
VIII of 1871, and not having, under that Act, pri- 
ority over unregistered documents relating to the 
same property, acquires no new rights of priority by 
the passmg of Act III of 1877, though coming witlnn 
the larger class of registered documents which, by 
section 50 of the latei Act, have priority over un- 
registered documents. Kanitkar v Joshi 

[I. Ii. R., 5 Bom., 442 

55. Priority between registered 

and unregistered documents — Optional and compul- 
sory registration — Acts XVI of 1864 , XX of 1866, 
and VIII of 1871 . — Interpretation of statutes . — 
The registration of documents under Act XVI of 
1864, XX of 1866, or VIII of 1871, does not give 
them effect as agamst documents which might have 
been, but were not, registered under one of those 
Acts. Section 50 of Act III of 1877 bas no retro- 
spective operation upon sucb documents the pre- 
ference which it gives to registered over unregistered 
documents is confined to documents registered under 
Act III of 1877 According to the registration law 
as it stood before Act III of 1877 came mto force, 
there was no competition grounded upon registration 
between documents optionally and documents com- 
pulsorily registrable The Legislature, while possess- 
ing the power to divest existing rights, is not (in 
construing statutes) to be understood as intending 
to exercise that power retrospectively to any greater 
extent than the express terms of, or necessary impli- 
cation fiom, its language requires. A and B. (two 
brothers) purchased a house on the 19th July 1871, 
and mortgaged it to the plaintiff for R585, by a san 
mortgage, dated the 21st July 1871, and duly regis- 
tered In 1874 the plaintiff sued upon his mortgage 
and obtained a decree, directing satisfaction of his 
claim by the sale of the house The house was ac- 
cordingly sold by the Couit and purchased by the 
plaintiff for R325. He obtained a certificate of sale, 
dated the 15th October 1875. The certificate was 
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duly registered On applying to the Court for pos- 
session of the house, the plaintiff was resisted by the 
defendant, on the ground that he w as in possession 
under two mortgages, dated the 20th July 187l 5 and 
executed, the one by A and the other by JB. These 
mortgages were not registered, both of them being 
for sums less than ftlOO The plaintiff's application 
having been rejected by the Court, he hi ought a suit 
for possession of the house. Both the lowei Courts 
allowed his claim, holding that his mortgage and certi- 
ficate of sale, being registered, weie entitled to prior- 
ity o\er the unregistered moitgages of the defendant 
under section 50 of Act III of 1877. On appeal to 
the High Court, — Held that the case was governed 
by the law of registration as it stood before Act III 
of 1877 came into foice, and that the registration of 
the plaintiff's mortgage and certificate of sale, both 
of which were tompulsonly registrable, did not con- 
fer upon them any priority over the defendant's un- 
registered mortgages, which weie optionally registra- 
ble Ichha Ham Kalidas v. Govxnd Ram Bho- 
wanishankab . . L L. R., 5 Bom., 653 

56. Sale under ‘registered and 

unregistered deeds . — Innocent purchasers , — Per 
Gabth, G J. — The only reasonable construction of 
section 50 of Act VIII of 1871 is, that where pro- 
perty under the value of R100 is purchased by two 
innocent purchasers, the one by a registered and tbe 
other by an unregistered deed, and there is no fraud 
shown, or other circumstances which in equity would 
protect the unregistered purchaser against the re- 
gistered, the title of the latter shall prevail The 
section contams no such qualification as that a pur- 
chaser under an unregistered deed, who has obtained 
possession, would have priority as against a subse- 
quent purchaser under a registered deed, and the 
Courts are not at liberty to import such a qualifica- 
tion into the section. Per Pontieex, J . — Section 
50 is intended to apply to the case of two innocent 
purchasers, giving the preference to the one who has 
taken the gi eater precaution to secure his title, but 
is not intended to apply to the case of a subsequent 
purchaser who registers, but wbo at the date of his 
purchase had actual notice of a prior unregistered 
purchase Fuzuluddeen Khan v Fakib Maho- 
med Khan . I. I». R., 5 Calc., 336 

S C. Fakir Mahomed Khan d. Fazeluddeen 
Khan . . . . 4C.L.R,, 257 

57. Priority of registered 

over unregistered documents . — A registered deed of 
sale, the registration of which was compulsory, did 
not, under Act VIII of 1871, take effect against a 
prior unregistered deed of sale of the same property, 
the registration of which was optional, Oghra 
biNQH o Ablakh Kobe 

[I. JLu R., 4 Calc., 536 ; 3 C. L. R., 434 

58. — Optional and compulsory 

registration . — Priority of registered over unre- 
gistered documents — Documents, the registration 
of which is optional, executed previous to the Regis- 
tration Act (III of 1877), will not, if unregistered, 
take effect against later registered documents. 8., 
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the owner of a 7 annas share in certain property, 
on the 19th November 1866 sold a 1 anna share 
thereof to A for R30, the bill of sale not being re- 
gistered, as under the pro\isions of Act XX of 1S66 
section 18 the registration thereof w~as optional. 
Subsequently, S sold tbe remaining 6 annas to other 
persons, and then, on the 27tli September 1876, sold 
another 1 anna share m the same property to B. 
for ill 40, the hill of sale with respect to this pur- 
chase being duly registered under the piovisions of 
Act III of 1877 In a suit by A., who had ne\er 
obtained possession of the 1 anna share he had pur- 
chased, against S. B . and the pui chasers of the 
other 6 anna shares , — Held that he was not en- 
titled to succeed, as his bill of sale, being unregistered, 
was not entitled to priority o\er Bis, which had been 
duly registered. Lathman Has v, JDipchand , I L. 
It ,2 All., 851 , and Oghra Singh v Ablakh Koer , 
I. L. R , 4 Calc , 536, followed Shib Chandba 

CHAKRA VATI V JoHOBTTX 

[I. X>. R., 7 Calc., 570 : 9 C. I*. R., 224 

59. Reoistration Act (XVI 

of 1864) — Registration , Optional and compulsory . 
— Unregistered document of which registration was 
optional under Act XVI of 1864 — Priority of unre- 
gistered document — Held, m the case of a document 
executed while Act XVI of 1864 was in force, the 
registration of which under that Act was optional 
and which was not registered thereunder, and of a 
document executed after Act III of 1877 had come 
into force, the registration of which was compulsory 
and w T hieh was duly registered, both documents relat- 
ing to the same property, that under the provisions 
of section 50 of Act 111 of 1877 the registered docu- 
ment took effect as regards such propeity against 
the unregistered document Held, also, that all that 
a person seeking the benefit of section 50 of Act III 
of 1877 is required to prove is, that his document is 
a document of the kind mentioned in the first clause 
of that section, that it has been duly registered 
under that Act, and that it covers the same property 
as that covered by any umegistered document against 
which it is contended that his document shall take 
effect ; and it is not necessary f oi him to show that 
he is claiming from a vendor common to both himself 
and the person claiming under the unregistered 
document. Lachman Has v Hip Chand, I. L. R , 
2 All ,851; and Shib Chandra Chakravati v Joho 
Bux, I H B , 7 Calc ,570 9 C L R, 224, referred 
to and followed. Gungakam Ghose Sibdar u. 
Kalipodg Ghose . . I. 3j. R., 11 Calc., 661 

60. Act VIII of 1871, ss 18, 

50 — Registered and unregistered documents . — A 
document creating an interest in immoveable pro- 
perty, the registration of which under Act VIII of 
1871 was compulsory, and which was registered under 
that Act, does not, under section 50 of that Act, take 
effect as regards such property against an unre- 
gistered document relating to such land, the regis- 
tration of which under Act VIII of 1871 was op- 
tional Held that the provisions of section 50 of 
Act III of 1877 did not apply to documents executed 
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after the first day of July 1S71, and before Act III 
of 1877 came into operation. Bhola Nath v. 
Babpeo . - * 1. 1*. R. s 2 AIL, 198 

61. Registered and unregistered 

documents — Compulsory and optional registration , 
— Meld that under section 50 of Act III of 1877 a 
document of which the registration was compulsory 
under that Act, and which was registered there- 
under, took effect, as regards the property comprised 
in the document, as against another document of a 
prior date relating to the same property, executed 
while Act VIII of 1871 was in force, and which did 
not require under that Act to be registered, and was 
not registered under it. Ganga Ram v Bansi 
Gir Prasad v Bansi . . L L. R, 2 AIL, 431 

62. * — — Optional and compulsory 

registration . — Act VIII of 1871 — Act I of 1868 , s 
6 , — Registered and unregistered documents — Held , 
in the case of a document executed while Act VIII 
of 1871 was in force, the registration of which under 
that Act was optional, and which was not legistered 
thereunder, and of a document executed after Act III 
of 1877 had come into force, the registration of 
which under that Act was compulsory, and which 
was registered thereunder, both documents relating 
to the same property, that under the provisions of sec- 
tion 50, Act III of 1877, the registered document took 
effect, as regards such property, against the unregis- 
tered document, the provisions of section 6 of Act I 
of 1868 notwithstanding. Lachman Das v. Dip 
Chand . . . . I. L. It., 2 AIL, 851 

63. * Registered and unregistered 

documents. — Meld (Stuart, C. J, doubting) that, 
under the provisions of section 50 of the Registration 
Act, 1877, documents registered under former Regis- 
tration Acts do not take precedence over all unregis- 
tered documents, of which at the time of their exe- 
cution registration was either optional or not requir- 
ed Lachman Las v. Lip Chand, I. L R , 2 All. , 
851 , observed on. Sri Ram v Bhag-irath Lab 

[I. I>. R„ 4 ALL, 227 

64. — — ■ Registered and unregistered 

documents — Priority. — Held that a document which 
was registered under the Registration Act, 1877, 
took effect, as regaids the property comprised there- 
in, as against a document relating to the same 
property, the registration of which under the Regis- 
tration Act, 1871, was optional, and which was not 
registered thereunder Lachman Las v. Lip Chand, 
I L R , 2 All. , 851, followed. Abdub Rahim v 
Ziban Bibi . . . I. Is, R„ 5 All., 593 

65. Priority . — Compulsory and 

optional registration , — Held by the Divisional Bench 
(Stuart, C. J , and Brod hurst, J .) that, undei 
section 50 of the Registration Act, 1877, an instru- 
ment the registration of which under the Registra- 
tion Act, 1871, was compulsory, and which was regis- 
tered under that Act, took effect, as regards the 
property comprised therein, as against an rasti uinent 
relating to the same property, the registration of 
which under the Registration Act, 1871, was op- 
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tional, and which was not registered under that Act. 
Haeibublah v. Nakched Rai 

[I. X,. R., 5 AIL, 447 

66. — Registered and unregistered 

documents. — Priority of documents . — Registration 
Act , 1877, s 50— Held by Stuart, C. J , that 
under the explanation to section 50 of the Registra- 
tion Act, 1877, a sale-deed, the registration of which 
under the Registration Act, 1871, was compulsory, 
and which was duly registered thereunder, took 
effect, as regards the property comprised therein, 
against a deed of simple mortgage of a prior date, 
relating to the same property, the registration of 
which under the Registration Act, 1871, was option- 
al, and which was not registered thereunder. Ganga 
Ram v. Bansi , I L. R ,2 All., 431 ,* and Lachman 
Las v Lip Chand, I L R ,2 All , 851, observed on. 
Sn Ram v Bhagirath Lai, I L. R, 4 AIL, 227, dis- 
sented from Held by Straight, J., that the for- 
mer document had no preference over the latter 
under section 50 of the Registration Act, 1877 Sri 
Ram v. Bhagirath Lai, I L. R., 4 All , 227, follow- 
ed Dori Lab v. ITmed Singh 

[L L. R„ 6 AIL, 164 

67. Priority . — Certificate of 

sale m execution of decree . — A certificate of the sale 
of land in execution of a decree under the provisions 
of the Code of Civil Procedure does not, by registra- 
tion, entitle tbe holder thereof to priority over a 
purchaser of the land under an optionally registrable 
deed of sale. Nabasayya v. Jungam 

[I. L. R., 7 Mad., 418 

68. Registered and unregis- 

tered documents. — Priority — A vendor sold the same 
property twice over to different people, — once by an 
unregistered conveyance (the purchase-money being 
under R100) giving to his vendee possession, and 
a second time to another person by a registered con- 
veyance at a time when the first vendee was out of 
possession Meld by the Court (Prinsep, J , dis- 
senting), in a suit by the first vendee to recover pos- 
session, that the fact of a vendor having given pos- 
session to the first and unregistered purchaser, even 
if such possession continued to the date of the second 
conveyance, did not necessarily prevent the operation 
of that part of section 50 of the Registration Act, 1877, 
which enacts that ** a registered document shall take 
effect, as regards the property theiem comprised, 
against every unregistered document relating to the 
same property/' The only case in which the title of 
the prior unregistered pm chaser can pievail against 
the subsequent registered pm chaser for value, is 
when the latter takes with notice of tbe title of the 
former. Per Prinsep, J. — A pui chaser under a 
registered conveyance subsequently executed cannot 
succeed in a suit to eject one who holds possession 
under a prior but unregistered conveyance, regis- 
tration of which is optional. Narain Chunder 
Chucrerbutty v Dataram Roy 

[I. L. R., 8 Calc., 597: 10 C. L. R., 241 

69. —————— Lecrees — Registi ation 

Act, 1871 , s , 50. — Registered and unregistered 
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documents — Priority — Decrees being excluded from 
the operation of section 50, Act VIII of 1871, and 
section 50, Act III of 1877, the omission to register 
does not make them ineffectual as against subsequent 
registered assignments or decrees Kolltjbi Nag-a- 
bhashaxam «. Ammaxxa . I, Xj. R., 3 Mad., 71 

70. Unregistered and regis- 

tered documents . — Priority — S sued K m 1879 
upon an unregistered hypothecation deed, dated 3id 
January 1870, securing repayment of a loan of R85 
with interest. V. intervened, and being made second 
defendant, claimed to be mortgagee of the land hy- 
pothecated to 8 under registered deeds, dated 11th 
Septembei and 30th November 1875, executed by K 
Meld that, under section 50 of Act III of 1877, V. 
had a priority over S. Kailacolathuba^ ». Sub- 
baboya Reddi . . I. Xu R., 3 Mad, 73 

7L * Priority — Registered and 

unregistered documents — Section 50 of the Regis- 
tration Act, 1877, affects alike documents which it is 
optional, as well as those which it is compulsory, to 
register, and its effect is not modified by the fact 
that the subsequent registered purchaser buys with 
full notice of a prior unregistered encumbrance 
Fuzludeen Khan v Fakir Mahomed Khan , I. L R, 
5 Calc., 336 , discussed. Opinion of Poxtipex, J., dis- 
sented from. NALLAPPA 0OTTXDAX V. IBBAM SAHIB 

[L Xi.R., 5 Mad., 73 

72. — — - - Priority „• — Optional and 

compulsory registration. — Possession — G. having 
obtained possession of land under an uhregisteied 
agreement, the legistration of which was optional, 
executed by 8. and 27 in 1872, was ousted m 1880 by 
K., who claimed the land under a registered sale-deed 
executed by 8 and 27. to him in 1879 Meld that 
G was not entitled to recover the land by virtue of 
section 50 of the Registration Act, 1877. Koxbayya 
v. Gtjbtjyappa . . I. Xi. R., 5 Mad., 139 

73. Priority. — Registered and 

unregistered documents . — Certain land was hypothe- 
cated to T. m 1861 to secuie repayment of R2,000 and 
interest. The deed was never registered. In 1873 
the land was mortgaged to K, and the mortgage was 
registered. In 1879, in execution of a decree — to 
which T was no party — upon this mortgage, the land 
was sold and bought by D ., and the sale certificate 
registered, T then sued to recover the amount due 
upon the deed of 1861 by sale of the land. Meld that 
the claim of T was not defeated by the sale to JD 
Timmu v. Dbya Rai . I. L. R., 5 Mad., 265 

74. — Mortgage . — Priority — A. 

mortgaged certain land to B. for R50 on the 13th 
November 1872 by an unregistered deed On the 30th 
September 1876 A mortgaged the same land to C 
f oi R300 by a registered deed. On the 20th Decem- 
ber 1877 A. sold the same land to B. for R70 by 
an unregistered deed In 1879 C sued A. upon his 
mortgage deed, obtained a decree, and attached the 
land m B } s possession B objected, but his claim 
was rejected. Meld, m a suit by B. to set aside the 
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attachment by C , that C ’s claim, being based on a 
document registered within the meaning of section 
50 of the Registration Act, 1877, was superior to 
B/s claim, and that the suit must be dismissed. 
Kota Muihanxa Chetti v. Alibeg Saeib 

[I. Xi. R„ 6 Mad., 174 

75. Zand subject to unregis- 

tered mortgage — Certificate of sale registered — 
Civil Procedure Code, 2882, s 316 — Rights of pur- 
chaser — Where land subject to an unregistered 
mortgage, the registration of which was optional, 
w as attached and sold m execution of a money-decree 
obtained against the mortgagor, and the purchaser 
registered his certificate of sale and obtained posses- 
sion of the land, — Meld that no question of priority 
under section 50 of the Registration Act, 1877, could 
arise, inasmuch as the purchaser acquired only the 
right, title, and interest of the mortgagor subject 
to the moitgage Sobhagchand GulabchandY Bhai- 
chand, I.L.R , 6 Bom ., 193, approved and followed. 
Semble , — A certificate of sale issued by a Court 
under section 316 of the Code of Civil Procedure, if 
duly registered, takes effect, under section 50 of the 
Registration Act, 1877, against all unregistered en- 
cumbrances. Ramabaja v. Abuxachala 

[I. Xi. R., 7 Mad., 248 

76. Priority of mortgages — 

First and second mortgagees . — 8. and L. held mort- 
gage-bonds executed m their favour by the same per- 
son. S } s bond was dated the 16th June 1882, and was 
registered, the registration being compulsory Z 3 s 
bond was of pnor date, the 30th December 1880, and 
was not registered, the registration being optional. 
Both instituted suits on their bonds against the 
obligor, and obtained decrees for sale of the property, 
the decrees being passed on the same day. The 
property was attached in execution of bothdeciees on 
the 14th August 1882 Meld that the registered 
bond of the plaintiff took effect, as regards the 
property compused m it, against the defendant’s 
unregistered bond, under section 50 of the Regis- 
tration Act (III of 1877), which gave pnonty to the 
incumbrance created by the foimei bond over the 
incumbrance created by the latter, and this priority 
was not affected by the subsequent decrees obtained 
on the bonds, w T hich only gave effect to the respective 
rights under the bonds. The meaning of section 
295 of the Civil Procedure Code, 1882, is that when im- 
moveable property is sold m execution of decrees 
ordering its sale for the discharge of incumbrances, 
the sale- proceeds are to he applied m satisfaction 
of incumbrances according to their priority. Skahi 
Ram v. Shib Lax . . I. Xi. R., 7 All., 378 

77. First and second mort- 

gages. — Payment by purchaser of mortgaged pro- 
perty of first mortgage — Right of purchaser to 
benefits of first mortgage — Right of second mort- 
gagee to bring to sale mortgaged property — Regis- 
tered and unregistered instruments — Optional and 
compulsory registration — At a sale m execution of a 
decree, J purchased certain property which was at 
that time subject to two mortgages, the first under 
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an unregistered deed in favour of M. and dated 
in 1872, and the second under a registered deed in 
favour of L. and dated in 1880. The registra- 
tion of both deeds was optional, the former under 
Act VIII of 1871, and the latter under Act III 
of 1877. J. subsequently satisfied the mortgage 
under the registered deed of 1880, which was deli- 
vered to him. M. then brought a suit to recover the 
money due to him under the mortgage-deed of 1872 
by sale of the mortgaged pioperty. Meld by Old- 
field, J,, that, applying the rule laid down by the 
Privy Council in 6-okaldas Oopaldas v. Puron - 
mal Premsukhdas, Z * L. R. t 10 Calc , 1035, J"., having 
paid off the mortgage under the registered deed 
of 1880, should have the benefits of that mort- 
gage, and was entitled to set up the deed which 
he held against the unregistered deed of 1872, against 
which, under section 50 of the Registration Act 
(III of 1877), it would take effect, as regards the 
property comprised in it. Lachman Das v. Dtp 
Chand , I. L. R ,2 All Sol, referred to. Per Mah- 
MGQD, J , that the word “ unregistered ” in section 50 
of the Registration Act, 1877, must, m reference to the 
circumstances of the present case, be read as “ not 
registered under Act VIII of 1871,” and that, so 
reading the section, the registered mortgage -deed of 
1880 was entitled to priority over the unregistered 
mortgage deed of 1872. Lachman Das v Dip Chand , 
J Tu R , 2 All , 851 , and Sri Sam v. Bhagirath Lai 
I, L.R ,4 All , 227, distinguished Janki Peas ad 
v, Mautangui Debia . I. JL. R., 7 AIL, 577 

78. Registered and unregis- 

tered documents. — Mortgagee under registered deed 
not entitled to prcnly over holder of subsequent de- 
cree on prior unregistered deed . — The mortgagee 
under an unregistered hypothecation-bond, of which 
the registration was optional, obtained a decree there- 
on, and, in execution of such decree, attached the 
hypothecated property. Meld , with reference to the 
terms of section 50 of the Registration Act (III 
of 1877), that the bond, having merged in the decree, 
was entitled to take effect against a registered bond 
relating to the same property, and which was executed 
subsequently to the unregistered bond but prior to the 
decree Kanhaiya Lai v. Bansidhar, Weekly Notes , 
AIL , 1882, p. 15 ; and Shahi Ram v Shib Lai, I. L 
j?., 7 All , 378, distinguished. Baijn^th v Bach- 
man Das . . . I. Xi. R., 7 All., 888 

79. Registered and unregis- 

tered documents — Mortgagee under registered deed 
competing with holder of decree on prior unregistered 
mortgage- deed, — The words m section 50 of the Re- 
gistration Act (III of 1877), “not being a decree 
or order, whether such unregistered document be 
of the same nature as the registered document or 
not,” mean that, if a decree has been obtained to 
bring property to sale under a hypothecation-bond 
or under a money-bond, and under that decree 
the pioperty has been attached, that decree can- 
not be ousted by a subsequent registered instru- 
ment The section cannot m any way make a decree 
effect a transfei of more than the interest which the 
judgment-debtor possessed. Meld that a mortgage- 
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deed registered under Act III of 1877 was entitled to 
priority over a decree obtained subsequently to the 
registration of such deed upon a pnor 'unregistered 
deed of moitgage. Kanhaiya Lai v Bansidhar, 
Weekly Notes, All., 1882, p. 15, Shahi Ram v Shib 
Lai, I. L R., 7 All , 378, and Madar v Subbarayalu, 
I L.R, 6 Mad., 88, referred to. Himalaya Bank 
v. Simla Bank . . I. Ii. R., 8 All., 23 

80. Registered and unregis- 

tered documents . — Priority — The provision of the 
Registration Act, that a registered document shall 
take effect, as regards the property comprised therein, 
against every unregistered document relating to the 
same property, only applies where the two documents 
are antagonistic, not where effect can be given to 
each without infringement of the other : e.g , if A. 
mortgages or sells to B , and afterwards C. purchases 
at a Courts sale the then existing right, title, and 
interest of A , he (<?) buys in the first case the equity 
of redemption, and in the second nothing at all. Re- 
gistration, therefore, cannot help him, for on the very 
face of his certificate of sale the property comprised 
therein is not the property previously conveyed to 
B., but only the residue of A/s estate aftej such 
conveyance. Sobhagchand v. Bhaichand 

[I. I/. R., 6 Rom., 193 

81. Priority — Bffeet of regis- 

tration — Gift of land. — Registration gives a donee 
neither actual, constructive, nor symbolical posses- 
sion, and therefore cannot be regarded as equivalent 
to delivery and acceptance Bastjdeb Beat v. 
Naeayan Daji Damle . 1. 1*. R., 7 Rom., 131 

82. Priority of registered over 

unregistered documents — A sale-deed of which the 
registration is optional, being registered, takes effect, 
■under section 50 of the Registration Act of 1871, as 
against a similar but unregistered sale- deed prior m 
date though followed by possession Bimabaz v. 
Papaya . . . . I. L. R. } 3 Mad., 46 

83. Priority. — Registered 

conveyance — Unregistered conveyance accompanied 
by possession. — One who holds under an unregis- 
tered deed of sale, the registration of winch is not 
compulsory, and is m possession of the property con- 
veyed, has a superior title to one who sets np a 
registered conveyance of a later date unaccompanied 
by possession The second purchaser presumedly has 
notice of the title of the first purchaser from the fact 
of possession having been given Authorities on the 
question of priority discussed. Dinonath Ghose v. 
Auluce Mon i Dabee 

[I. L. R., 7 Cale., 753 : 10 C. Ii. R,, 129 

84. Optional registration . — 

Priority. — Possession under unregistered deed . — 
Notice . — Although the mere fact of possession having 
been taken by a purchaser under an unregistered con- 
veyance is insufficient of itself to establish a good 
title to a property as agamst a subsequent registered 
purchaser, and is not conclusive evidence of notice as 
against him, yet, m the majority of cases, such posses- 
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elon is very cogent evidence of notice. N aki Bibee v. 
Hafizheeah . . X. Xj. R., 10 Calc*, 1073 

S5 # — Registered, purchaser — 

Notice of pi tor contract to sell , — The words 
“former part of this section” used m the second 
paiagraph of section 50 of the Registration Act, 1S77, 
refer to the it hole preceding portion of the section. 
Held, therefore, that a registered purchasei of land, 
who bought with notice of a prior unregistered con- 
tract by his vendor to convey to the plaintiff, could 
not resist a suit for specific performance on the plea 
of registration. Kadab v. Ismail 

[X L. R., 9 Mad, 119 

86. — Notice of prior unregis- 

tered deed, — Priority — Sale. — Mortgage. — A subse- 
quent registered purchaser or mortgagee is not to be 
preferred as against the holder of a pnor unregis- 
tered instrument of purchase or mortgage of which he 
had notice. Hathising Sobhai v. Ktjteeji Javher j 

(X I*. R., 10 Bom., 105 I 

87. Registered and unregis- 

tered documents . — Priority, — Notice of pnor sale. 
Qii&re,*— Whether the case of a second registered 
purchaser with notice of a prior sale is an exception 
to the rule laid down in the Bull Bench case of 
Naram Chunder Chuckerbutiy v. JDataram Roy , 

L L, J2., 8 Calc., 597 . The Court held that it was 
not necessary to decide the question m the present 
case, inasmuch as the facts of the case did not justify 
them in finding that the purchaser had such notice 
Bamasunhaei Dassi v . Keishka Chttnbea Dhub 

[L L. R„ 10 Calc., 424 

88 . — Notice — Mortgagor and 

mortgagee. — Unregistered mortgage. — Purchaser 
with notice of prior unregistered mortgage — Pnon- 
ty . — Where property has been mortgaged by a deed 
the registration of which is not compulsory, a subse- 
quent purchaser of the pioperty, who has duly regis- 
tered his purchase-deed, but who has bought with 
notice of the unregistered mortgage, takes the pro- 
perty subject to that mortgage Abode Hosseie 
v. Rag-hu Nath Sahe . I. L. R., 13 Calc., 70 

89. Priority. — Registered 

purchaser competing with holder of decree on prior 
unregistered deed . — i fraud — Notice. — A registered 
purchaser of land who has bought m 1873, with full 
notice of an unregistered encumbrance of 1872 of 
which the registration was optional, is entitled to hold 
the land free of such encumbrance, and the fact that 
prior to the purchase and to the knowledge of the 
purchaser a decree has been obtained by the encum- 
brancer declaring the land liable to be sold m default 
of payment of the amount of the decree, does not 
affect the title of the purchaser. Mapab Saheb v 

8ABBABAXALU Nayudu . 1. 1*. R. 5 6 Mad,, 88 

90. - * Notice . — Praud. — Option- 

ally registrable sale-deed , unregistered , competing 
with similar deed registered — R. sold land to J3. m 
1878 for R54 and put S in possession In 1879 R. 
sold the same land to N, for R24-8-0. N. registered 

1 ? 
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Ins sale-deed. The sale-deed of S was not legistered. 
In 1879 S. sued N to have N’s sale-deed cancelled on 
the giound of fraud. The lower Courts held that 
N. 3 s sale -deed was executed collusivelv and fraudu- 
lently and decreed the claim Held, on second appeal, 
that as there were grounds, apart from notice and 
knowledge of possession, for holding N’s sale-deed to 
have been executed collusively, the decision was cor- 
rect. NaBASIMHEU V SOMANKA 

[I. Ii. R., 8 Mad., 167 

91, * Conflict between an ttnre- 

registered hypothecation-bond and subsequently^ e- 
gistered conveyance — Notice — Decree on hypothe- 
cation-bond . — Land was hypothecated to plaintiff by 
an unregisteied bond dated 29th May 1878, and 
afterwards sold to the defendant by a registered con- 
veyance dated 29th June 1879, which recited the 
piewious hypothecation. In a suit brought by the 
plaintiff to enforce his charge , — Held that tlieie was 
no conflict between the instruments, and the hypothe- 
cation-bond was enforceable though unregistered. 
Ramachaedba v. Kbishna 

f I. Ii. R., 9 Mad., 495 

92. Registered and unregister- 

ed mortgages. — Possession — Priority — Notice — 
On the 10th December 1866 M mortgaged certain 
immoveable proper ty to the defendant for R95. The 
mortgage was neither registered nor accompanied 
with possession. On the 12th September 1869 M. 
executed a mortgage of the same property to K for 
R200. That mortgage was registered, hut not ac- 
companied with possession In 1876 K. sued M. 
on Ins mortgage of 1866. The defendant was not a 
party to t that suit. While the suit was pending, M , 
on the 23rd February 1876, executed another mort- 
gage of the pioperty to the defendant for R20G, 
meluding the amount then due to him (defendant) 
on his mortgage of 1866. That mortgage was re- 
gistered and accompanied with possession On the 
3rd March 1876 K. obtained a decree against M , 
directing satisfaction of the mortgage-debt out of 
the mortgaged property The pioperty was sold 
under that decree, and purchased by K himself for 
R50. He obtained a certificate of sale, dated the 8th 
March 1877, which was not registered On the 25th. 
July 1877 K sold the property to the plaintiff for 
R75-4 0. The deed of sale was not registered In 
1878 the plaintiff sued for possession of the pro- 
perty. The defendant relied upon his mortgages 
of I860 and 1876 Held that the defendant’s un- 
registered mortgage of 1866, which w r as optionally 
i egistrable, was not overridden by Kds mortgage 
of 1869, which w r as compulsorily registrable, and 
that, theiefore, the plaintiff, whose title was derived 
from K , was not entitled to recover the property 
from the defendant without redeeming the mortgage 
of 1866, on which he (defendant) was entitled to 
rely. The registration of K y s mortgage in 1869 
could not have operated as notice to the defendant 
when he was taking his mortgage m 1866, and, 
therefore, was not such a registration m relation to 
the defendant’s earlier mortgage as to fall within 
the scope of the rule that registration is equivalent 
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to possession. Lakshmakdas Sfbfpchand v 
Dasrat . . . 1. 1*. E., 6 Bom., 168 

93. Acts XX of 1866 and Fill 

of 187 1. — Priority t. — Registered and unregistered 
documents. — On the 14th February 1869 8 and If. 
mortgaged a house and site to the plaintiff for R50. 
The mortgage was not registered. On the 15th June 

1870 S. (M. being then dead) mortgaged the same 
property to the father of the defendant for B200. 
That mortgage was registered. On the 24th June 

1871 <5. further mortgaged the property to the plain- 
tiff for B96, including the amount due on the pre- 
vious mortgage. This second mortgage was not re- 
gistered. Possession was not given under any of 
the mortgages. In 1873 the defendant obtained a 
decree on his mortgage against 8 , and in execution 
of it purchased the property for B20 at a Court sale. 
The certificate of sale, dated the 9th July 1874, was 
registered, and the defendant was pnt in possession 
of the property under it The plaintiff sued 8. on 
his second mortgage, and obtained a decree upon it 
in 1875. The defendant was no party to that suit 
The plaintiff attached the property in execution of 
his decree, but the attachment was removed on the 
application of the defendant. In 1879 the plaintiff 
sued the defendant on his two mortgages, seeking to 
enforce them and his decree on the second moitgage 
against the property The defendant contended that 
section 50 of the Registration Act, III of 1877, opei- 
ated retrospectively and conferred priority on his 
mortgage of 1870, in virtue of its registration, even 
over the plaintiffs earlier mortgage of 1869, Meld 
that the plaintiff’s unregistered mortgages, being 
eacb for a sum under B100, were, under tbe Regis- 
tration Acts of 1866 and 1871, optionally, and not 
compulsoxily, registrable; and that tbe Registration 
Act of 1866, under which the defendant’s inter- 
mediate mortgage of 1870 had been registered, did 
not bestow any priority on it. Meld, also, that 
section 50 of the Registration Act III of 1877 was 
not retrospective in its application, and that, as regis- 
tered purchaser at a Court sale, the defendant took 
subject to existing hens. Meld , furthei, that the 
plaintiff’s decree did not opeiate against the defend- 
ant, as he was not made a party to the suit in which 
that decree was obtained, although the plaintiff had 
constructs e notice of the defendant’s mortgage 
through registration. Rfpchan t i> Dag-dusa v. 
Daylatram Vithalrav . X, I* B* 6 Bom., 495 

94. Act XX of 1866, s. 50 — 

Priority. — Notice of prior unregistered mortgage — 
Possession -—Right to redeem. — Parties — On tbe 
24th September 1869 <?. mortgaged certain land to 
M. Subsequently, on the 14th June 1870, he mort- 
gaged the same land to P. Both the mortgages were 
for sums less than B100. The mortgage to M was 
unregistered, but the subsequent mortgage to P. was 
registered On the 21st June 1873, m a suit to 
which P. was not a party, M. obtained a decree on 
his mortgage, and at the execution sale he himself 
became the purchaser, and was put into possession of 
the land under his certificate of sale. On the 21st 
September 1874 P. assigned his mortgage to the 
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plaintiff. Tbe deed of assignment was not registered ? 
neither P nor his assignee, the plaintiff, ever had 
possession under the mortgage of 1870 The plain- 
tiff brought this suit to obtain possession of the land. 
Both the lower Courts dismissed the plaintiff’s claim. 
On special appeal to the High Court, — Meld that if 
P., at the time of taking his registered mortgage m 
1870, had notice of the prior unregistered moitgage 
to M,, he had that which it is the ‘object of the regis- 
tration law to give, and, consequently, the non-regis- 
tration of M’s mortgage could not, under Act XX of 
1866, avail either P or the plaintiff who claimed 
under him by an assignment executed subsequently 
to the decree in M7s mortgage-suit, A subsequent 
registered purchaser or mortgagee cannot avail him- 
self of the registration of his deed against a prior 
unregistered purchase or mortgage of which he had 
notice. The High Court reversed the decrees of the 
Courts below, and remanded the case to the District 
Judge, to ascertain whether P., at or before the time 
of the execution of his registered mortgage, had 
notice of the prior unregistered mortgage to H. 
Skivbam v. Geku . . 1. 3b. R., 6 Bam., 515 

95. Acts XX of 1866 and 

Fill of 1871 . — Priority. — Mffect of possession 
under earlier unregistered document . — Notice , — The 
plaintiff and the defendant claimed certain land, the 
latter under an unregistered deed of sale dated the 
1st April 1877, the former under a registered deed 
of mortgage of later date, mz., the 19th September 
1877. The defendant alleged that immediately after 
his purchase he was put into possession of the field, 
and had been in possession ever smce. Both the 
lower Courts held that the plaintiff was entitled to 
the land. On appeal to the High Court, — Meld 
that, assuming that the defendant had been in pos- 
session when the mortgage-deed was executed to the 
plaintiff, or that the plaintiff had otherwise notice of 
the defendant’s prior purchase, the plaintiff could 
derive no advantage from the registration of his 
mortgage, — possession ^by, or registration of tbe title 
of, a purchaser or mortgagee prior m point of jtime 
being notice of that title to subsequent purchasers 
and mortgagees. Dfkdaya v Chenbasapa 

[L L. R., 9 Bom., 427 

96. Pnoiity of unregistered 

mortgage over subsequent registered sale. — Notice of 
prior conveyance. — It is only where notice of a prior 
conveyance, of which registration is not compulsory, 
is so clearly proved as to make it fraudulent on 
the part of a subsequent purchaser to take and 
register a conveyance m prejudice to the known 
title of another, that the Courts will suffer the re- 
gistered deed to be affected. Where, therefore, a 
defendant holding an unregistered mortgage of cer- 
tain property, dated the 23rd March 1867, which was 
not compulsorily registrable, had obtained a decree 
thereon on the 4th Januaiy 1881, and the plaintiff 
holding an absolute deed of sale of the same property 
duly registered and dated the 22nd June 1880, and, 
having had notice of the mortgage, claimed absolute 
possession of the property, irrespective of the mort- 
gage,— Meld that tbe plaintiff’s purchase wa^ subject 



( 4843 } 


DIGEST OP CASES 


{ 4344 } 


REGISTRATION ACT, 1877, s. 50 ^conti- 
nued . 

to the mortage o£ which he had had notice, and 
that the plaintiff's suit to declaie his absolute title 
to the property must be dismissed Bhaltj Roy v 

Jakhu Roy . • I. Ij. B., 11 Calc., 667 

97. Registered and unregister- 

ed documents — Tiansfer of Property Act, s 52. — B. 
held a deciee for sale of the property which had been 
mortgaged to him by an instrument which was not 
compulsorily legisfcrable, and was not registered N. 
purchased the same property pendente hte by a regis- 
tered deed of sale, Held there was no competition 
here between a registei ed and unregistered document 
to which section 50 of the Registration Act would 
apply, and that Ff ’$ purchase was, by section 52 of the 
Transfer of Pioperty Act, sub 3 ect to the decree passed 
in B ’s favour. Bhagwan Das v Nathtt Singh 

[I. L. R., 6 AIL, 444 

98. - — — ■■■ Mortgage — First and se- 

cond mortgages. — Registered and unregistered docu- 
ments — Fraudulent transfer. — Transfer of Property 
Act , IV of 1882, s. 53. — Apart from any question of 
equitable estoppel, such as described by Loud Caibns 
m the Agi a Bank v . Barry , where one person takes a 
possessory mortgage of pioperty with full knowledge 
and notice that another is already m possession of such 
property under an earlier instrument of a similar 
kind, he cannot be said to be acting m good faith, and 
the principle of section 53 of the Transfer of Property 
Act (IY of 1882) is applicable to such a transaction. 
In snch a condition of cncuixistances, quoad the prior 
title, though cieated by an unregisteied instrument, 
the status of the second mortgagee under his regis- 
tered document is affected by his own malafides ; and 
as, on the one hand, the fust mortgagee might avoid it 
on the ground that it was executed in fiaud of him, 
so, on the other, the second mortgagee cannot, on the 
strength of his own fraud, pray in aid the provisions 
of the Registration Law to give pieference to an 
instrument which records a transaction that, m its 
inception, being fraudulent, was a nudum pactum . 
Such document would not be a “document” m the 
sense of section 50 of the Registiation Act, 1877, "which 
term as therein used means a document legally en- 
forcible. Rahmatulla v. Sariatulla , IB L. R , F 
B.j 58, referred to. In a suit for possession of im- 
moveable property by virtue of a registered instrument 
of mortgage executed m 1883, against a defendant m 
possession of the same property under an unregistered 
mortgage-deed of 1881 (both deeds being instruments 
the registration of which was not compulsory), it was 
found as a fact that at the tune of the execution and 
registration of his mortgage-deed the plaintiff was 
aware that the defendant was in possession under his 
mortgage. Meld that, under these circumstances, 
the fact that the plaintiff’s deed was registered did 
not entitle him to dispossess the defendant by virtue 
of the provisions of section 50 of the Registration 
Act (III of 1877). Ram Atttab v. Dhanauei 

[I. I*. R., 8 All., 540 

— s. 57 (1866, s. 65) and ss. 42, 

46 (1866, SB. 44, 46). — Deposit of will.— Proof 
of will when deposited with Registrar, — A testator 

IV 
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deposited his null in a sealed cover with the Registrar 
of Assurances at Bombay under section 44 of Act XX 
of 1866, and upon his death, his executors applied to 
the Registrar to deliver over to them the will, in 
order to enable them to apply to the High Court for 
probate theieof. The Registrar gave a copy of the 
will under section 46 of the Act, but refused to part 
with the original. On application by the executors 
for a citation to the Registrar General to bi mg the 
w ill into Court, and deposit it wnh the Ecclesiastical 
Registrar, — Held that the original should be brought 
into Couit, where alone the factum of the will could 
be tried and determined , and that a copy, authenti- 
cated under section 65 of the Act, was not sufficient 
The Registrar General should not, after the death of 
the depositor of a will, part withic otherwise than by 
order of Court. In the goods o? N agendas 

[3 Rom., O.C.,135 

q 58 ( 1871 , s. 58) and s. 85. 

— Omission to endorse signature of person admitting 
execution . — Validity of registration . — Hindu law ,' — 
Gift — Possession . — Construction of instrument of 
gift. — S. } on the 23rd September 1874, executed an 
instrument of gift in favour of his two daughters and 
his adopted son wheieby he gave them “ his houses 
and shops, and other moveable and immoveable pro- 
perty, and his loan transactions,” in equal one-third 
shares. At this time he was possessed of a one-third 
share in a certam partnership business. As S • was 
unable to appear at the registration office by reason 
of sickness, N., his adopted son, on the same day pre- 
sented such instrument for registration, and applied 
for the issue of a commission for his examination, 
which the registering officer issued The Commis- 
sioner went to 8 ’s house on the next day, but before 
he arrived S. had died He examined the attesting 
witnesses to such instrument, who stated that it had 
been executed by 8 , and he was informed by N. that 
it had been so executed On the next day N and the 
attesting witnesses and the writer of such instrument 
appeared before the registering officer, and the wit- 
nesses and writer were examined by him. Being sa- 
tisfied that S. had executed such instrument, the re- 
gister ing officer admitted registration, recording that 
the execution was admitted by Ff. N’s signature was 
not endorsed on snch instrument. M, one of S.’s 
daughters, subsequently sued H. for one third of her 
father’s property, including his share in such partner- 
ship business, basing her suit on such instrument. 
Held that, inasmuch as AT. had admitted at the time 
of registration of such instrument that it had been 
executed by S , its legistration was not invalidated by 
the mere fact that N/s signature had not been en- 
dorsed thereon. Man Bhaei v Naunidh 

[LL. R., 4 All., 40 

2. and ss. 59 & 60 and 

87. — Registration — Unregistered conveyance . — • 
Bond confirming conveyance . — Registration of con- 
veyance instead of bond . — “ Defect of procedure 
— Claim to attached property , — Suit to establish . — 
A deed of sale, which required to be registered, not 
having been registered, and the time for presenting 

7q3 
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it for registration having expired, the vendor, m or- 
der to avoid the effect of the deed of sale being un- 
registered, gave the purchaser a bond confimmg such 
deed. The bond, with the deed of sale annexed there- 
to, was presented for registration. By mistake or for 
some other reason the particulars to be endoised on a 
document admitted to registration, and the certificate 
showing that a document has been registered, were 
endorsed on the deed of sale and not on the bond. 
Held that, assuming that the bond had been register- 
ed, it was doubtful whether such an obvious attempt 
to defeat the provisions of the registration law 
should be permitted to succeed , that, whether there 
had "been a mistake and the certificate of registration 
really applied to the bond or not, the provisions of 
sections 58, 59, and 60 of the Registration Act had 
not been complied with, and the bond was to all in- 
tents and purposes unregistered ; and that the defect 
was not a “ defect of procedure ” within the meaning | 
of section 87, which could be passed over, Mathura 
Das v . Mitchell . , I. E. R.,4 All., 206 

In the same case on appeal to the Pnvy Council 
it was held, reversing this decision, that the bond 
was duly registered, and that the fact that the prior 
deed had not affected the property, being unregis- 
tered, was no reason why the deed afterwards regis- i 
fcered should not be admitted as evidence of title In 
this there had been nothing contravening the objects 
of the Registration Act. Mitchell v. Mathura 
Das . , . • . I. Iu R., 8 All., 6 

[E.R., 12 I. A„ 150 

1. s. 60 (1871, s. 60).— Certifi- 

cate of Registrar. — Proof of registration. — Where 
a Registrar of Assurances has intentionally and deli- 
berately issued a certificate of due registration of a 
document, with knowledge of certain facts relied on 
$s affecting his power to grant the certificate, the 
TJourts are bound to accept such certificate as due 
proof of registration, and cannot go behind it for the 
purpose of satisfying themselves that the registering 
officer has strictly conformed with all the provisions 
of the Act. Sheo Shunkur Saeoy ». Hirdey 
Karain Sahu 

CL L. R., 6 Calc., 25 : 5 C. L. R., 194 

2. — — — - — ■ ' ■ Certificate of registration. 

Evidence of registration — Registration in wrong 

registration office. — A Civil Court cannot dispute the 
correctness of the certificate of due registration on a 
document produced m evidence before it, merely on the 
ground that the property referred to by the deed is 
situate out of the jurisdiction of the Registrar by 
whom the certificate is granted. See Sheo Shunkur 
Sahoy v. Hirdey Earain Sahu, I.L.R, 6 Cate , 25 ; 

5 C. L. 194 * Rah Cqomar Sen v. Khoda 
Neway . . . * „ 7 C. E. R., 228 

8* Registration of mortgage - 

deed m district in which the mortgaged pi operty is 
not situate -A Admissibility of document m evidence. 
— An instrument of mortgage on land, which required I 
to be registered, was presented for registiation to 
a Registrar within whose district no portion of the 
land was situate, and was registered by such Regis- j 
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trar. In a suit to enforce such mortgage it was 
objected that such instrument, not having been pro- 
perly registered, could not be received in evidence. 
Held , following the opinion of Broughton, J , m 
Sheo Shunkur Sahoy v Hirdey Ear am Sahu , I. L . 
R., 6 Calc ,25.5 C. L. R., 194 , that when a docu- 
ment which purports to have been registered is ten- 
dered in evidence, the Court cannot reject it for non- 
compliance with the registration law: moreover, 
that the mortgagor could not be allowed to take ad- 
vantage of an objection which would not have been 
available but for his own wrongful act Has Sahai 
v. Chunni Kuar . . L Ii. R., 4 AIL, 14 

4. - Presentation of document 

by agent . — Power of attorney not executed and 
authenticated as required by law , — Validity of re- 
gistration.'— K document bearing the certificate re- 
quired by law showing that it has been registered 
must be treated as a registered document, notwith- 
standing the registration procedure may have been de- 
fective. Held, therefore, where a document bore the 
certificate required by section 68 of Act XX of I860 
showing that it had been registered, that, notwith- 
standing that it had been presented for registra- 
tion by the agent of the person executing it under a 
power of attorney not recognisable under that Act for 
the purposes of section 34, it must be treated as 
a registered document Mukhun Lall Panday v. 
Koondun Lall, 15 B. L . R„ 228 ; and Muhammad 
JEtoaz v JBirj Lai, I. L. R., 1 AIL, 465, referred to. 
A document was presented for registration by the 
agent of the person executing it authorised by a 
power of attorney* not recognisable under the registra- 
tion law, and was admitted to registration. Held 
that the person executing such document could not be 
allowed to object to the validity of its registration by 
reason of its having been registered under a power of 
attorney not recognisable under the registration law, 
such person being herself responsible for the defect m 
registration Har Sahas, v Chunni Kuar, I L R., 4 
AIL , 14, followed. Ikbal Begam v. Sham Sundae. 

[I. Ii. R., 4 All., 384 

s. 69 (1S71, s. 69; 1866, s. 80).— 

Rules by Registrar General . — Act XX of 1866, s. 
80 — Section 80, Act XX of 1866, m no way em- 
powered the Registrar General to pass any rule 
directing by what particular description of evidence 
a person producing a deed to be registered shall 
prove his right to have it registered; nor could it 
empower him to frame a special law different from 
the ordinary law of evidence as to what fact shall be 
proved by oral and what by. documentary evidence. 
Where all the executants of a deed admit before the 
Registrar General that they have executed the deed, 
that officer has nothing to do with the recitals of 
the deed, or with its possible operation as regards 
third parties,— e g., a minor whose rights are reserved 
m the deed. - In the matter or Ram Chunder 
Biswas .... 16 W, R., 180 

s. 72. 

See 6 77 -• 


. L 1>. R», 9 Calc., 150 
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See False Evidence — Generally. 

[X. L. R., 10 Calc., 604 

See Parties— Parties to Suits— Regis- 
tration, Suits eor — 

[I. Ij . R., 8 Bom., 269 

s. 73 (1871, s. 73 ; 1866, s. 84). 

Sees. 23 . . . 11B.L. R., 20 

See s. 77 . . I. Xj. R., 9 Calc., 150 

[I. L. R., 13 Cale., 264 
I. L R., 7 Mad., 535 
* I. L. R„ 3 AIL, 397 

I. L. R„ 6 All., 460 

Appeal — Acts — Registration Act. 

[3 Bom., A. C„ 104 
9 W. R., 122 
' 8 W. R., 266 

See False Evidence— Generally. 

[I. L. R., 10 Calc., 604 

See Review— Power to Review. 

[10 B. lu R., 294 
X. Xj. R., 2 Calc., 131 

— — JRefu$al to register. — Petition by 

vendor to have document registered — Person “ claim- 
ing ” under document. — A deed of sale executed by tlie 
vendor alone, which, recited that the vendor had 
received the purchase-money, and that the purchaser 
had been put into possession, was presented for 
registration by the vendor, the purchaser not being 
present. The Registrar refused to register the docu- 
ment, on the ground that the deed had not been 
delivered and no consideration had passed, the 
vendor having stated that he had not leeeived the 
purchase-money. In refusing to register, the Regis- 
trar believed that the deed was of the vendor’s own 
creation. The vendor applied by petition to the 
High Court to establish his right to have the docu- 
ment registered. The alleged purchaser repudiated 
the sale. JET eld (by the majority of the Pull Bench) 
that as it appeared on the face of the document 
itself that the petitioner was not a person claim- 
ing ” under it, the petition could not be entertained 
under the provisions of section 73 of the Registra- j 
tion Act. Per Stuart, C J — That the mere fact 
that it did not appear on the face of the deed that 
the petitioner could claim under it did not preclude 
the Court from entertaining the petition, but that, 
under the circumstances of the case, the registration 
of the deed should not be ordered Per Oideield, 

J — That it was the duty of the Court to order the 
registration of the deed, as it was duly executed and 
the requirements of the law fulfilled, without enter- 
ing into the question whether or not the petitioner 
could claim un&er it. In' the matter oe the peti- 
tion of Bish Rath . . I. L. R., X All., 318 

s. 74. 

See s. 77 . . I. L. R., 9 Calc., 851 

[I. Xj. R., 6 Mad., 460 

# 


REGISTRATION ACT, 1877, s. 77 (1884, 
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See Appeal— Acts— Registration Act. 

[L L.R.,8Bom^ 269 

See Parties— Pasties to Suits — Regis- 
tration, Suits por— 

[I. L. R., 4 Calc., 445 
I. Xj. R., 8 Bom., 269 

X - Sint to establish right to re- 

gistration — Act XX of 1866, s 84 — Iu an appli- 
cation for registration made on the 27th March 
1866, before the new Registration Law (XX of 1866) 
came into operation, it was held that it was law- 
ful for any person interested to institute a regular 
suit to establish his light to registration under sec- 
tion 15, Act XVI of 1864, notwithstanding the pro- 
visions of section $4, Act XX of 1866. Bheemul 
Mahtocn v. Olimussa alias Begum Jan 

[8 W. R., 423 

2. Suit to enforce registration . 

— Refusal to register —Section 15, Act XVI of 1864, 
was held to apply only to cases m which the Regis- 
trar had improperly refused to register an instrument. 
Gooeoo Doss Dutt c. Dwarka Nath Manna 

[8¥.E, Mis., 61 

3. Suit to enforce registration* 

— Refusal to register . — Held , under section 15, Act 
XVI of 1864, that a suit to enforce registration lay 
where one of the parties to the deed refused to 
register it. Krishen Kishore Chund v. M a h omed 

ZUKAHOOLLAH 

[Agra, P. B., 148 . Ed. 1874, 1 11 

4. Suit to enforce registration . 

— Refusal to register — According to section 15 of 
Act XVI of 1864, a regular suit, and not a miscella- 
neous application, must he brought to compel a 
Registrar to legister. Mutukdharee Lall v. 
Fuzul Hossein . . 6 W. R., Mis., 131 

Inayut Ali v. Furzund Ali . 2 Agra, 21 

5 Refusal to register — Suit 

for enforcing registration — Act XVI of 1864, s. 
17 — Where the Registrai foi any cause refused to 
register a deed of sale presented for registration 
under the provisions of section 17 of Act XVI of 
1864, the law did not provide that the applicant 
could bung a suit against the vendor to enforce regis- 
tration, unless there was an expiess condition or con- 
tract to register. Soornum Butty v Boodhes- 
10W. R., 313 

Ahsuna Begum v. Kheerun Singh 

[10 W. R., 300 

6. — Refusal to register — Suit 

for possession and for entry of money in register — 
A party, after purchasing a property, applied to 
have his deed registered ; but the vendor not attend- 
ing to admit the execution, the Deputy Registrar 
lefused, under Act XVI of 1864, to register, and 
referred the applicant to the Civil Court Applica- 
tion was accordingly made, under section 15, to the 
Principal Sudder Ameen, who, after hearing the 
vendor’s plea that the whole eonsideiation had not 
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been paid, ordered the legistration to be made, and 
this v,as accordingly done on 2nd February 1866 
Eeld that though the Deputy Registrar’s order was 
a proper one, the application to the Civil Court was 
warranted by the terms of section 15, and the Civil 
Court had jurisdiction in the matter. Ram Laid 
Sihgh Thakoob Byae « . 9¥, R., 576 

7. Suit to compel registration . 

— Deed presented after time — Under Act XVI of 
1864, a decree to enforce registration could not he 
passed in lespect of a deed presented for registration 
four months after the execution of the deed. Oojitl 
Motto tri v. Hebasutoollah Mustdul 

[7 W. R., 150 

8 . Procedure in suit to en- 

force registration . — Where it was necessary to insti- 
tute a suit under section 15 of Act XVI of 1864 
(Registration Aet) m order to enforce registration, 
the smt was limited to that object. The Couit would 
not, after making the order to compel registra- 
tion, suspend the further hearing of the case until 
registration had been effected, and then proceed to 
consider and decide upon the rights of the parties 
Khadab Saib v. Khadab Bibi * 3 Mad., 149 

0 . (1871, s. 76).— Suit after 

application for registration is rejected. — Qucere , — 
Whether, after an order has been made under sec- 
tion 76 of the Act rejecting an application for regis- 
tration, it is open to the parties benefited by a deed 
to propound it in, and to obtain its registration by 
means of, a regular suit. Is the mattes oe the 
petition OP Abdoolah . I. L. R., 2 Calc., 131 

S. C. Reasut Hosseih v. Abdoollah 

[28 W. R„ 50 : L. R., 3 I. A., 221 

10. Denial of execution. What 

is. — Suit to compel registration . — Refusal to admit 
execution of a document is a denial of execution with* 
m the meaning of the Registration Act of 1877, and 
so also is a wilful refusal or neglect to attend and 
admit execution ; and where such refusal or neglect 
occurs, a suit will he undex section 77 for the purpose 
of having the document registered. Radhaeissen 
Rowba Dabha v. Chooheelold Dutt 

{X L. R., 5 Calc., 445 : 5 C. L. R., 172 

31. • aiid s. 34 . — Refusal to 

register —Time for attendance before Registrar to 
admit execution . — Although section 34 of the Regis- 
tration Act, 1877, lays down that no document shall 
be registered unless the persons executing the same, 
their representatives, assigns, or authorised agents, 
appear before the Sub-Registrar within the periods 
allowed for presentation, yet this section is directly 
subject to section 77, and that section nowhere 
provides any time within which the parties, their 
representatives, assigns, or authorised agents, shall 
appear to admit execution. All that is required 
ifi order to maintain a smt under section 77 is that 
there must be a refusal to register by the Sub-Regis- 
trar, an appeal within time to the Registrar, a re- 
fusal by the Registrar, and a smt filed in the Civil 
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Court within one month from the order of the 
Registrar refnsmg registration. Shama Chaban 
Das v. Joyenoolah . 1. X. R*, 11 Calc., 750 

12. - Suit for registration of 

document — An* application having been made under 
section 73 of the Registration Act, the Registrar 
passed the following order : u Ail the parties have 
not appeared $ the appeal is struck off. It, however, 
seems to me that the order of the Sub- Registrar was 
quite correct.” Eeld that the mere fact of the ap- 
plicant not having adduced any evidence before the 
Registrar did not make his order one not refusing re- 
gistration within the meaning of section 76 , nor was 
the applicant precluded on that ground alone from 
pursuing his remedy under section 77 by a civil suit. 
Sajibullah Sibeab v. Hazi Khosh Mohamed 
Sibkab . . . I. Ii. R., 13 Cale., 264 

13 . and ss. 72 & 73 .— Suit 

to compel registration . — Under the Registration Act 
of 1877, a suit to compel registration is maintainable 
only when the provisions of section 77 of the Act 
have been complied with. A person omitting to make 
an application to the Registrar as provided by section 
73, within the time provided by section 72, cannot be 
said to have complied with the conditions precedent 
to a suit under section 77. Independently of section 
77 of the Act, no smt will lie. Dhagwan Singh v. 
EJiuda BaJcsh, I. L. R ,3 All 397, followed. Ram 
Ghulam v Choteg Lai , I. L. R ,2 All . , 46, dissented 
from. Edith v . Mahomed Siddik 

[I. Ii. R., 9 Calc., 150 : 11 C. L. R^ 440 

14. and S. 74. — Refusal to 

execute deed —Smt to compel registration — If the 
non-registration of a deed has resulted from the refu- 
sal of one of the parties to it to execute it, that mat- 
tei must be inquired into by the Registrar, as directed 
by section 74 of the Registration Act, before any right 
to sue under section 77 can anse; and unless the re- 
quirements of the Act have been complied with, no 
cause of action arises under section 77 Edun v. 
Mahomed SiddiJc, I. L R. s 9 Calc , 150 , followed. 
Laehimohi Chowdhbaih v. Abeoomohi Chow- 
dheaih . I. X. R., 9 Calc., 851 : 12 C. I*. R., 527 

15 . and s , 73 , — A Sub-Regis- 

trar having refused to register certain documents on 
the ground that their execution was denied, the 
plaintiff appealed to the Registi ar, who rejected the 
appeal because it was not pi ef erred withm thirty 
days as required by section 73 of the Registration Act, 
1S77 The plaintiff thereupon brought a suit to have 
the documents registered. Eeld that, by virtue of 
the provisions of section 77 of the Registration Act, 
the Court was not competent to order registration. 

KUNHIMMTT V. VlYYATHAMMA 

[I. Ii. R., 7 Mad., 535 

16. Refusal to register on 

ground of denial of execution — Suit for registration. 
— A Sub-Registrar refused to register a bond, as the 
obligor denied the execution of it. The obligee. 
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instead of applying to the Registrar under section 73 
of tlie Registration Act m order to establish his right 
to have such bond registered, sued the obligor, claim- 
ing a decree dn ecfcmg the registration of such bond. 
Held that such suit wasn ot maintainable 1 lam 
Ghulam v. Chotey Lal, I. L. R , 2 All , 46, observed 
upon. Bhagwan Singh v. Khtjda Baehsh 

B., S AH., 397 


Contract of sale — Suit to 

enforce registration of conveyance — Held, where a 
person had agreed to sell to another certain immove- 
able property, and had conveyed the same to him by a 
deed of sale which, under the Registration Act of 1877, 
required registration, and the vendoi refused to regis- 
ter such deed, that it was not incumbent on the vendee 
to take steps under that Act to compel the vendor to 
register before he sought relief in the Civil Court, 
but that he was at liberty without doing so to sue the 
vendor in the Civil Court for the registration of such 
deed. Ram Ghulam v. Chotey Lal 

[L I». R., 2 All, 46 

18. and ss. 24, 73, 74, 75, 

76. — Order for registration — Finality of order. 
— Refusal to register . — Application to establish 
right to registration — Suit for registration. — Where 
an application for registration of a sale-deed had been 
presented after the expiry of the period prescribed 
by law for registration, and had been dealt with under 
section 24 of the Registration Act, and the Registrar 
had passed an order under that section directing 
that the document should be registered on payment 
of the prescribed fine, and such fine had been paid, — 
Held that the requirements of the law had been com- 
plied with, and that it was not competent for the 
successor in office of the Registrar, dealing with the 
document under section 74 of the Registration Act, 
to go behind the order of his predecessor, nor was it 
for the Court, in. a suit instituted under section 77, 
to question the propriety of that order, which was 
given in pursuance of a discretionary power allowed to 
a Registrar to accept documents for registration after 
the time prescribed. Dubga Singh v. Mathuba 
Das ... I. L. R., 6 AIL, 460 

Under the Registration Acts of 1866 and 1871 a 
suit to enforce registration after refusal of registra- 
tion could not be brought the procedure provided m 
those Acts was by petition, and, if necessary, appeal. 
Sepaeee Singh v. Ckundun 

[2 N. W„ 160 : Agra, F. B,, Ed. 1874, 213 

Bihabi Lal Kundan Lal . 7 N. W., 103 

Tulsi Sahu v. Mahadbo Das 

[2 B, Ii. R., A. C. s 105 

S. C. Toolsee Sahoo v. Mohadeo Doss 

[10 W. R„ 483 

Rahmatulla v Sabiutulla Kagchi 

[1 B. Ii. R„ F. B., 58 
S. C. 10 W. R., F. B., 51 

Mahomed Ohid v. Kalee Pebshad Singh 

[24 W. R., 320 


REGISTRATION ACT, 1877, s. 11 -conti- 
nued. 

In the matteb op the petition of Saneab 
Dobey . . . 4 B. L. R., A. C., 65 

S. C. Obhoy Chubn Mohapattub v Shunhub 
Dobey . . . .12 W. R., 500 

Upholding Sunkub Dobey v. Obhoy Chubn 
Mohaputtub . . * 12 *W\ R^ 385 

Pati Ckand Sahu v. Lilambeb Singh Das 

[9 B. L. R., 433 
S. C. 14 Moore’s I. A., 129 
16 W. R., P. C., 26 

The remedy, however, given by these Registration 
Acts by appeal, where a registry officer refused to 
register, did not affect the remedy by suit to compel 
the vendor to do all that is legally requisite to com- 
plete the sale, including the registration of the deed. 
Rampkul Lall v Chundee Pebshad 

[1 N. W., 204 : Ed. 1873, 287 

19. — Suit to compel defendant 

to register or give up deed to be registered — Right 
of suit.— On the expiration of a zur-i-peshgi ticca 
granted to plaintiff by defendant, the latter executed 
a kobala of the property forming the subject of this 
suit for a consideration. The kobala was drawn up, 
signed by defendant, and delivered to plaintiff’s 
servants to be registered with his consent, but the 
defendant subsequently got it away fiom them and 
never went to the registry office, and the deed could 
not be registered. The defendant denied these facts, 
and pleaded that he had given a mokurran lease to a 
third party six days after the date of the alleged exe- 
cution of the kobala. The lower Appellate Court 
found the plaintiff’s case established, and ordered 
defendant to restore the deed of sale for the purposes 
of registration and use, and declared the sale good 
and valid, plaintiff having already obtained posses- 
sion. Held that plaintiff had a right to the remedy 
sought, and that his suit was not haired by the 
Registration Act. Shumshabe Ali v Lutafut 
Ktjbeem Lalla Thakooe Sahoy v Mahomed 
Looteoollah . . . .18 W. R.* 504 

20. Suit to enforce registra- 

tion on refusal of party who ought to register . — Im- 
plied contract to register . — Whether an action will 
he against the maker of an instrument requiring 
registration to render it valid, for a refusal to get 
such instrument registered, depends upon the ques- 
tion whether there is a conti act, express or implied," 
on the part of the maker to register it. Such a con- 
tract is not to be implied in every case Gibdhab 
Dalpat v. Habibhai Nabayan 

[7 Bom., A. C., 3 

21 Refusal to register. — Suit 

to enforce contract . — A . sold certain property to B , 
and received part of the purchase-money in advance, 
the rest to he paid after registration of the deed of 
sale. When the deed was executed, and taken to the 
registry office, A objected to the registration, on the 
ground that the full price had not been paid, and the 
Deputy Registrar returned the deed to him, and he 
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sold the property to other parties. Reid, it was a suit 
to enforce a contract from winch the vendor had 
receded, and, notwithstanding the subsequent sale 
to a third party, and registration of such subsequent 
deed, there was nothing in the legistration law to 
prevent plaintiff: from enforcing this contract. 
Bheemul Mathoon v, Olimussa alias Begum Jan 

[8 W. R., 423 

22. Suit for possession, foi 

damages for refusal to register, and for enforcing 
registration — Effect of execution of deed required 
by law to be registered , — The owner of a share m a 
talook granted a se-putm thereof to the plaintiff, but 
before registration, granted a se-putni to the Bengal 
Coal Company In a suit against the owner and the 
Company for possession of the se-patm talook, for 
damages caused by the refusal to register, and also 
for compelling registration of the se-putni pottah, — 
Meld that the suit was not maintainable m a Civil 
Court, as the plaintiff's title rested upon an unregis- 
tered deed; that there was no cause of action as 
1 against the Company to enforce registration of the 
pottah , and that a distinct stipulation is not neces- 
sary to bind a person to cause registration of a deed 
required by law to he legistered, but he virtually 
agrees to do so wheu he executes a contract, which 
by the law in force requires registration. Pbabhtt- 
ba$t Hazra v Robinson 

[3 B. L. R., Ap., 29 : 11 W. R., 398 

But see Tripura Sundabi v. Rasir Chundea 
Kanungui 

[6 B. 3* R., Ap., 134: 15 W . R., 189 


23. . * Suit on bond — Failure to 

register according to agreement.— Came of action — 
A* executed a bond in favour of 2?., but failed to 
cause the registration of the same. Before the 
amount secured by the bond became due, JB. sued A. 
for recovery thereof, on the ground that, as A. had 
agreed to get the bond registered, but failed to do so, 
JB. was entitled to recover the amount advanced by 
him. Meld that JB had no cause of action. Gubu 
Prasad Roy t Dhanput Sing 

[5 B. L. R., Ap., 46 : 14 W. R., 20 
See Court of Wards v. Nitta Kali Debt 
[2 B. I». R., A, C., 353 : 12 W. R„ 287 


24. — - Refusal to register — -Suit 

to enforce registration . — A suit lies against a vendor 
and another for recovery and registration of a docu- 
ment wrongfully taken back from a Registrar upon 
such Registrar’s refusal to register the same on 
account of certain false statements made by the 
parties objecting to the registration. Mitter Sein 
v . Narain Singh 

[1 m W„ 206: Ed. 1873, 289 


25. 


Suit to enforce deed- 


Where a deed had been registered, though possibly 
improperly registered, under section 36, Act XX of 
1888, a suit for enforcement of the deed was maintain- 
able. Unmole Singh v. Ram Bhunjun Misses 
V ' [3 Agra, 407 


REGISTRATION ACT, 1877, s. 82 {I87J» 
s. 80; 1866, as. 91-94). 

See False Evidence— Generally. 

[I. L. R., lOCale., 604 

See False Personation. 

[7 W. R., Cr., 99 
2 B. Ii. R., A. Cr., 25 
See Magistrate, Jurisdiction of— Spe- 
cial Acts— Registration Act. 

[5 Bom., Cr., 7 

See Sentence— General Cases. 

[8 W. R., Cr., 16 

1. (1871, S. 80 Inquiry 

as to proper possession of receipt to take back 
document from Registrars office — An inquiry made 
by a clerk of a registry office, with a view to ascer- 
tain whether the person who brings a receipt to take 
hack a document, which conld not he returned in the 
first instance, and for which a receipt was accordingly 
given, is the person in whose possession the receipt 
ought to be, is an inquiry within the meaning of the 
Registration Act VIII of 1 871, section 80. In the 
matter of the petition of B unwary Poddab 

[23 W. R., Cr., 55 

2. — * and S. 83. — Sanction to 

prosecution — It is not necessary that sanction 
should he given before instituting a charge under 
section 82 of the Registration Act Gopi Nath v. 
Kuldip Singh . . I. R. R., 11 Calc., 566 

3. j_ c t XX of 1866, ss . 93, 94. 

— Trial by Magistrate of charge instituted by 
him as Sub-Registrar. — The proceedings of a Ma- 
gistrate who tries prisoners charged with having 
committed offences under sections 93 and 94 of the 
Registration Act, XX of 1866, are not illegal and 
without jurisdiction, or otherwise had, merely because 
the prosecution was (with the sanction of the Regis- 
trar to whom he was subordinate) instituted against 
the accused by the same Magistrate in his capacity of 
Sub- Registrar. Under such cncumstances, where it 
can be done, it would he better if the case were tried 
by some other person. Queen v. Hira Laid Bass 

[8 B. L. R., B. B., 422 * 

S C Government of Bengal v He era Ball 

Boss . . . .17 W. R., Cr., 39 

In the Matter of Ramdyal Sing 

[5 B. I*. R., Ap., 89 
S. C. Queen t. Ram Lochun Singh 

[18 W. R., Cr., 15 
Contra , In re Bharat Chundea Sen 

[8 B. I,. R., 423, note : 14 W. R„ Cr., 74 

Queen v. Nadi Chand Poddab 

[24W.R., Cr., 1 

s. 83 (1371, s. 81; 1866, ss. 93-95). 

See False Evidence— Generally. 

[I. Ii. R., 10 Calc., 604 

See Magistrate, Jurisdiction of— Spe- 
cial Acts— Registration Act 

[5 Bom., Or., 7 
I. Ii. R„ 7 Mad., 347 
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1. — Act XX of 1866 , s 95.— 

Power of Registrar — Prosecution for offence —A 
Registrar under Act XX of 1S66 was competent un- 
der section 95 to institute a prosecution tor any of- 
fence under that Act. Queen v Ramdhary Singh 

[10 W. R., Cr., 5 

% — — — Act XX of 18S6 t s. 95 

Offence under Registration Act — Sanction of 

prosecution — A Sub- Registrar under Act XX of 
1866 had no power to investigate regarding the 
committal of an offence committed before him 
in the registration of any document, but should 
cause the complainant to proceed, under section 
66 of the Code of Criminal Procedure before the 
Magistrate, or before an officer authorised to receive 
such complaint The sanction of the Registrar under 
section 95, Act XX of 1866, related to a pioseeu- 
tion to be instituted by the Sub-Registrar for an 
offence under the Act Queen v Haridas Kundu 
[4 B. L. R., Ap , 69 : 13 W. R., Cr., 21 

3. Act XX of 1886, s. 90 . 

— Offence under Registration Act. — Jurisdiction 
of Sessions Judge — The Sessions Judge had juris- 
diction to try a case of abetting false person- 
ation of a witness befoie a Registrar of Assur- 
ances, under section 95 of the Registration Act 
(XX of 1866), The word “ instituted ” m that 
section should be construed to mean <f commenced.” 
Queen v Sheogolam Bass 

[6 B. L. R., P. B , 692 : 15 W. R., Cr., 58 

Contra , Queen v Asanulla 

[6 B. L. R., 693, note : 10 W. R., Cr., 21 

s. 84 (1871, s. 82). 

Pm dene e Act (I of 1872), s. 3 — 

Suh- Registrar — Offence committed during a judicial 
proceeding — Meaning of looid “Court” — Penal 
Code, s. 228 — By section 82 of the Registration Act, 
1871, a Sub-Registrar was a public officei, and pro- 
ceedings before him were judicial proceedings within 
the meaning of section 228 of the Penal Code, and 
as he was legally authorised to take evidence, he was 
a “Court” as defined by the Evidence Act, section 3. 
In the hatter or the petition op Sardeari Lal 
[13 B. It. R , Ap., 40 * 22 W. R., Cr., 10 

s. 87 <1871, s 85 ; 1866, s. 88). 

&?es.28 . . I. L. R., 7 All., 590 

See s. 31 , . I. L. R., 6 Bom., 96 

See s. 58 . I. L. R.’, 4 All., 40, 206 

[I. L. R., 8 All, 6 
L. R., 12 X. A., 150 

1. — (1866, S. 88). — Registra- 

tion after proper time . — The accepting of a docu- 
ment for registration, after the expiration of the 
period mentioned m Part IY of Act XX of 1866, is 
not a mere defect of piocedure The Registrar who 
registers a document so presented acts without 
authority. Raya Raghoba Kamat v Anapurna- 
BAI KOM SuBALBHAT . . ,10 Bom., 98 


REGISTRATION ACT, 1877, s. -conti- 
nued. 

2. — Presentation for regis- 

tration to officer at 'place where he teas officiating in 
another capacity — Illegal procedure — A bond was 
piesented for legislation to a Sub- Registrar, not at 
his public office, but at a place wheie he was en- 
gaged in his duties as a revenue officer The Sub- 
Registiar received the bond and registered it and 
entered it m the hooks of his sub-registry. He 
should only ha\ e received it at his public office. As 
no person had been appointed to act for the Sub- 
Registrai on the occasion of his absence, and the 
Suh- Registrar did not act otherwise than m good 
faith, it was held that his procedure, although erro- 
neous, did not invalidate the registration of the land. 
Kalian Mal v Bhagwati . . 7 1ST. “W., 119 

REGISTRATION OP MAHOMEDAN 
MARRIAGES. 

See Evidence— Civil Cases— Miscella- 
neous Documents— Marriages, Regis- 
tration op . I. L. R., 10 Calc., 607 

REGISTRATION OP NAME. 

See Cases under Declaratory Decree, 
Suit por— Registration op Names by 
Collector. 

See Cases under Jurisdiction op Civil 
Court — Registration op Tenures. 

See Cases under Right op Suit— Regis- 
tration op Name. 

See Sale por Arrears op Rent — Undee- 
T enures, Sale op — 

[12 B. Xi. R., P. B., 484 
3 C. L. R„ 23X 

REGISTRATION OP PETITION OP 
APPEAL. 

See Civil Procedure Code, 1882, s. 548 
(1859, s. 341) . 4 B Ii. R., Ap., 103 
[8 YT. R., 141 

REGISTRATION OP TRANSFER. 

See Cases under Bengal Rent Act, 1869, 
s 26. 

See Cases under Bengal Rent Act, 
1869, s 46. 

See Cases under Landlord and Tenant 
— Transper by Tenant. 

See Sale por Arrears op Rent— Deposit 
to stay Sale . 13B L. R., 146 

REGISTRY TICKET, POSSESSION OP— 
See Prostitute . 3 B. L. R., A. Cr., 70 

REGULATIONS MADE UNDER STA- 
TUTE 33 VXCT., C. 3. 

1872— III. 

See Appeal— Regulations. 

[6C.L.R.,555 
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REGULATIONS MADE UNDER STA- 
TUTE S3 VICT., C. S— continued. 

* 1872 — III — continued . 

See Settlement Offices. 

[6 C. L. R., 555 
See Sonthal Pjsrgunnahs Settlement 
Regulation . L L. R., 7 Calc., 378 
[11 C L. R., 30 
L L. R„ 13 Calc., 245 

See Subordinate Judge 

[5 C, L. R„ 128 

1877 — L 

See Ajmere Courts Regulation. 

[LL.R.,2 AH.,819 

REGULATION DAW. 

See Act of State . 12 B. D. R. s 120 

RE-HEARING. 

See Bengal Rent Act, 1869, s. 103. 

[7 B. B. R., 207 
See Cases under Citil Procedure Code, 
1882, s. 108 (1859, s. 119). 

See Death of Judge before Judgment 

[3 B. B. R., A. C., 105 

See Cases under Privy Council, Prac- 
tice of— R e-hearing 

See Cases under Review. 


RELEASE OF CLAIM SECURED BY 
MORTGAGE. 

See Mortgage— Foreclosure— Right of 
Foreclosure . I. B. R., 7 All., 820 

See Registration Act, 1877, s. 17, cl. b 
[I. B. R., 7 AH., 820 
LL.R.2 AIL, 554 

See Cases under Registration Act, 1877, 
s. 17, cl. c. 


R^jJEASE OF GOVERNMENT RIGHTS. 

See Confiscation of Property in Oudh 

[I.B. R., 4 Calc., 727 


RELEASE TO ONE OF SEVERAL 
PARTNERS. 


See Contract Act, s 44. 

[I. L. R., 4 Calc., 336 


RELIEF. 

Specific statement of— 

See Decree — Form of Decree- General 
Cases . . I. L. R., 4 Cale., 69 

1. Foundation for relief.— Facts 

and documents not stated or referred to in pleadings 
—A plaintiff cannot be entitled to relief upon facts 
or documents not stated or referred to by bxm m bis 
pleadings. Mahomed Zahoor Ali Khan v Rutta 
Kooer 

[9 W. R., F. C., 9 : 11 Moore’s I. A., 468 


I 
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Laljt Ratanji v. Gang- aram Tuljaram 

[2 Bom., 184: 2nd Ed., 176 

Kasim Ali Khan v . Bxbj Kishore 

[2 N. W., 182 

Virasyami Gramini v. Ayyastami Gramini 

[1 Mad., 471 

2. Right to relief .— Belief con- 

sistent with facts stated %n plaint — A plaintiff is 
entitled to ask for any remedy wbicb tbe Court may 
tbink proper upon tbe state of facts disclosed m bis 
plaint and established by tbe evidence, and a mis- 
take in asking for a particular remedy will not debar 
him from some other remedy similar in its nature, and 
noL more extensive, provided it requires no change in 
the facts. Nudiar Chand Shaha v. Prannath 
Skaha . • . . • 21 W. R„ 8 

3. — - — Mistake by plain- 

tiff as to relief to tohzch he is entitled. — Special 
relief. — Where a plaintiff mistakes the relief to 
which he is entitled in his special prayer, the Court 
may afford him. the relief to which he has a right 
under the prayer for general relief, provided it is 
such lelief as is agreeable to the case made by the 
plaint. Nistaeini Dasi v. Makhanlall Dutt 

[9 B. L* R., 11: 17 W. R„ 432 

4. - — — General prayer 

for relief. —Failure to establish right to special 
relief asked for — Although the plaintiff was found 
not to be entitled to the special relief prayed for, the 
Court considered he had established a case m which, 
upon the plaint and the general prayer for relief, he 
was entitled to a decree Gobind Ghunder Moo- 
KEEJEE V. DooRGAPERSAD BABOO 

[14 B. L. R., 337 : 22 W. R., 248 

5. Prayer for general 

relief — Ignorance of exact relief entitled to ■ — It 
may very well be that a plaintiff, being doubtful as 
to the precise form of relief to which the facts 
proved may entitle him, may ask the Court to give 
him such relief as, under the circumstances, the 
Court may think fit to give. Gungaram Dutt v. 
Junmajoy Mullick . . 1 C. L. R., 144 

0, Specific relief . — 

Prayer for general relief — Under the prayer for 
general relief, specific relief may be granted of a 
different description fiom the specific lelief prayed 
for by the bill, provided the bill contams charges 
putting in issue material facts which will sustain 
such lelief. Cockerell v. Dickens 

[2 Moore’s L A., 353 

7, Prayer for general 

relief — Plaint , Relief inconsistent with. — Upon 
a prayer for general relief, a plaintiff is not entitled to 
any relief which is mconsistent with his plaint ; there- 
fore, wheie a plaintiff brought a suit to set aside his 
father’s will, on the ground that he had no power to 
dispose of his property, but that the plaintiff was 
entitled as eldest son and heir-at-law according to 
Hindu law, the suit should have been dismissed 
’with costs, and no account should have been decieed 
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BEIiIUF.— BigM to relief— continued. 
to tlie plaintiff in respect of ins interest in a portion 
of the property, tlie bequest of which was, mthe opi- 
nion of the Court below, void for remoteness. Hiea- 
la 1 * Muleick t \ Matilaii Musics 

[5 B. L. B., 682 


g, — . "Relief inconsistent 

with p leadings —A party may have subordinate rights 
awarded when they arise out of the principal right 
which he pleads But when a defendant pleads 
distinctly a jaghirdar’s proprietary right against 
a malik’s proprietary right, a Court cannot award 
a subordinate right of occupancy m no way arising 
out of a jaghirdar’s proprietary right, hut out 
of a ryoti right never pleaded by the defendant, 
and m fact incompatible with his case. Pandey 
Bishonath Roy v. Bhyrub Singh 

[7 W. B., 145 


0, — - ■■■» Alternative relief . 

— Prayer for relief beyond powers of Court. — Where 
the plaintiffs claimed possession, but m the event of 
the defendants being found entitled to hold as ten- 
ants, asked the Court to ascertain at what rate the 
defendants were entitled to hold, and direct a lease to 
be executed, — Meld that whether the plaintiffs could 
obtain the alternative relief prayed for or not, their 
suit ought not to be dismissed, as they might succeed 
in proving their title to the substantial relief sought. 
Land Mortgage Bans or India v Neeloo 
Bhutto . * . . . 21 W. B., 125 


10. « -■ - — Alternative case 

where there n no inconsistency between alternatives — 
Where the title on which a plaintiff sues is put for- 
ward in the alternative, and the two parts of the 
alternative are not inconsistent with each other, he 
ought to obtain a decree if he makes out either 
branch of his alternative. Woodit Singh v. Bul- 
bed Singh 21 W. B., 12 

11. — — Relief where 

plaintiff asJcs for two inconsistent rights — Quare , — 
Whether, wheie a plaintiff asks for the establishment 
of two rights, and it appears that he is entitled to one 
of them, it would not be sufficient to give him a 
decree for that one, and to insert m the decree a 
declaration which would bai his light to that w’hich 
he has failed to establish. Dhunput Singh v. 
Harain Pershad Singh . . 20 W. B., 94 

See Bijoy Keshub Roy v . Obhoy Churn Ghose 

[16 W. B., 198 

12. — Relief granted 

different from that prayed form plaint — Where the 
plaintiff purchased two thirds and the defendant one 
third of the right and interest of certain judgment- 
debtors sold in execution of a decree, and the plaintiff 
paid his own and the defendants quota of the pur- 
chase-money, and on defendants failure torennbuise 
h i m sued for possession of the whole property, on the 
groundthat he should be considered the sole pur- 
chaser, and the lower Court directed the defendant to 
pay his share of the purchase-money to the plaintiff 
with interest, — Meld that, though the relief granted 
by the Court was different from that asked for in the 
plaint, the order should not be disturbed on appeal, as 


BELIEF. — Bight to relief— continued. 

it did substantial justice. Brijoo Ram Misses t >. 

Bhugwan Doss . . .7 W . B^ 180 

IS. — — "Plaint asking 

for more than plaintiff is entitled to — Where a 
plaint asks for moie than the plaintiff is entitled 
to, the Court may give him such relief as is within 
the Court’s jurisdiction, and as the Court may deem 
him entitled to. Pitambur Shaha u Ramjoy 
Ghose . . . * . 7 W. B,92 

14. Suit for posses- 

sion after dispossession — "Failure to prove whole 
claim — Aplamtiff proving a wrong done to him, though 
not exactly to the extent of which he complains, is 
entitled to relief, though not to the extent or on the 
giound on which he asks it Baijnath Chatterjee v. 
Lakhimam Debt , 5 B. Z. R., 514, note ’ 12 W.R , 248, 
explained and distinguished. Bishnoo Pershap 
Bunnick v. Ram Coomar Deb . 22 W. B., 2 

15. Prayer for relief 

which Court cannot give. — Land Registration Act , 
Beng . Act VII of 1876 , s. 89. — The Civil Court has 
no power to set aside an order passed under the Land 
Registi ation Act, and when a prayer for such relief 
is contained in a plaint which also asks for a declara- 
tion of right and title to and confirmation of posses^ 
sion m property, such prayer may be treated as mere 
surplusage Luchmon Sahi Chowdhry v . Kan- 
chun Ojhain . . I. L. B., 10 Calc., 525 

16. Failure to prove 

case. — Admission by defendants as to portion of 
claim — Partial relief. — Meld (Stuart, C. J., and 
Turner, J., dissenting) that the plaintiffs, having 
faded to prove the averments on which then* suit 
was based, w r eie not entitled to any relief m respect 
of that portion of the property m suit of which the 
defendants admitted their possession as mortgagees. 
Rat an Kuae v. Jiwan Singh 

[I. L. B., 1 All., 194 

17. Title to equitable 

relief. — Conduct of party — Where a party who, 
as the facts really stand, would he entitled to equi- 
table relief, misrepresents his case, falsely charges 
the opposite party with fiaud and collusion, and does 
not rely on Ins equitable rights, he will he debarred 
by such conduct from obtaining any relief in a Court 
of Equity. Duli Chand v. Monohur Lall ITfa- 
dhya 2C.L.E.,18 

BELIGIOH, OFFENCES BELA TING 

TO— 

Disturbing religious assembly — 

Penal Code , s. 296 . — Mahomedan law. — Manifa 
and Shofia schools — Right to say “ Amin 99 loudly 
dumng worship — Beng. Civil Courts Act , VI of 
1871 , s . 24. — Evidence Act, I of 1872, s. 57 ( 1 ). — 
Mahomedan Ecclesiastical law. — Judicial notice. 
— A masjid w T as used by the members of a sect of 
Mahomedans called the Hanifis, according to whose 
tenets the word “ amin” should be spoken m a low 
tone of voice. While the Hanifis were at prayers, 
R„ a Mahommedan of another sect, entered the 
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RELIGION, DEFENCES RELATING 

TO — continued . 

masjid, and m the course of the prayers, according 
to the tenets of his sect, called out w Amin ” m a 
loud tone of voice. For this act he was convicted of 
voluntarily disturbing an assembly engaged m re- 
ligious worship, an offence punishable nnder section 
29(5 of the Penal Code The Full Bench (Mahmood, 
tT, dissenting) ordered the case to he re-tned, and 
that, m re- trying it, the Magistrate should have 
regard to the following questions, namely. (1) Was 
there an assembly lawfully engaged m the per- 
formance of religious worship ? (2) Was such assem- 
bly in fact disturbed by the accused ? (3) Was such 
disturbance caused by acts and conduct on the part 
of the accused by which he intended to cause such 
disturbance, or which acts and conduct, at the time 
of such acts and conduct, he knew or believed to he 
likely to cause such disturbance P Held by Mah- 
mood, J., that the discussion occasioned by the act 
of the accused having, presumably, taken place 
during the interval when the prayers were not going 
on, the assembly was not at that time “ engaged m 
the performance of religious worship,” and was not 
** disturbed” withm the meaning of section 296 of 
the Penal Code ; that in reference to the terms of 
section 39 of the Code, the accused did not disturb 
the assembly “ voluntarily that he was justified by 
the Mahomedan ecclesiastical law m entering the 
mosque, and joining the congregation m saying the 
word " Amm ” loudly if he thought fit, and his con- 
duct fell within the purview of section 79 of the 
Penal Code, and was therefore not an offence under 
section 296. Beatty v. Gillbanks, L. R , 9 Q. It. D., 
308, referred to. Also per Mahmood, J that, hav- 
ing regard to the guarantee given by the Legislature 
in section 24 of Act VI of 1871 (Bengal Civil Courts 
Act), that the Mahomedan law shall he administered 
in all questions regarding f< any religions usage or in- 
stitution,” the Court was hound by section 57 of Act I 
of 1872 (Evidence Act) to take judicial notice of the 
Mahomedan ecclesiastical law, and the rules of 
that law need not be proved by specific evidence. 
Queen-Empbess «. Ramzan . L L. R., 7 AIL, 461 

RELIGIONS COMMUNITY. 

Suit relating to trust among a com- 
munity. — Jurisdiction of High Court m charitable 
trusts — Khoja Mahomedans — Regulation of rights 
of dissident parties in a religious community — 
In a suit by certain members of the Khoja com- 
munity m Bombay for an account of all property 
belonging to, or held in trust for, the community, come 
to the hands of the treasurer and accountant of the 
community; for a declaration that the treasurer and 
accountant had ceased to be such officers of the 
community ; for an order duecting the treasurer and 
accountant to deliver all the property of the com- 
munity in their hands; for a declaration that the 
properly of the community was held and ought to be 
applied to and for the original charitable, religious, 
and public uses or trusts to or for which they were 
dedicated and to none other, for the sole benefit of 
the Khoja sect and none other; and that no person 
not being or having ceased to he a member of the 
same, and m particular no person professing Shia 
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op ini ons in matters of religion, was entitled to any 
share or interest therein ; for a scheme to carry such 
declaration mto effect, and for an injunction restrain- 
ing one of the defendants from interfering m the 
management of the property and affairs of the Khoja 
community or in the election and appointment of 
officers, from excommunicating any members of the 
community, from celebrating marriages, and from 
demanding or receiving any offering ; — Held that the 
Court had jurisdiction to entertain the suit. When 
the Court, m exercise of its charitable jurisdiction, is 
called upon to adjudicate between conflicting claims 
of dissident parties in a community distinguished by 
some religious profession, the rights of the litigants 
will he regulated by reference to the religious tenets 
held by the community in its origin, and a minority 
holding those tenets wiiljf prevail against a majority 
which has receded from them History given of the 
sects of Sums, Shias, and Shia Imami Ismaihs; of 
Aga Khan ; and of the Khojas and their relations 
With the hereditary Imam of the Ismailis. Relations 
of Aga Khan with the Jurnat of the Khojas of Bom- 
bay discussed. The tenets of Mahomedanism to which 
the first Khojas were converted were those of the 
Shia Imami Ismaih sect. In order to enjoy the full 
privileges of membership in the Khoja community, a 
person must be one of that sect whose ancestoia were 
originally Hindus, which was converted to, and has 
throughout abided in the faith of, the Shia Imami 
Ismaihs, and which has always been and still is 
bound by ties of spiritual allegiance to the hereditary 
Imams of the Ismailis. There is no public property 
impressed with a trust, either express or implied, for 
the benefit of the whole Khoja community. Aga 
Khan, as the spiritual head of the Khojas, is entitled 
to exercise a potential voice in determining who, on 
religious grounds, shall or shall not remain members 
of the Khoja community. Advocate Genebal, 
Bombay, ex-relaiione Data Muhammad v. Mu- 
hammad Husen Huseni alias Aga Khan 

[12 Bom., 323 

RELINQUISHMENT BY HEIR. 

Relinquishment in consideration of 

grant of maintenance — Where M. executed on behalf 
of N. a ladawmamah, or deed of disclaimer, disclaim- 
ing all right to an estate to which he was one of the 
heirs-at-law, upon consideration of receiving a month- 
ly allowance for maintenance, and accepted a per- 
wamiah securing that allowance to himself and his 
heirs , — Held that the ladawmamah and the perwan- 
nah amounted to a valid contract by which the parties 
were respectively bound ; and that ladawmamah, being 
founded on good consideration, was binding on the 
heirs, ■who could not set it aside except by returning 
the money which had been paid m advance on ac- 
count of the maintenance allowance. Oombao Be- 
gum v , Nawab Kazim oe Bengal 

[24 W. R., E. C., 28 

RELINQUISHMENT BY MOTHER OE 
HER INTEREST IN PROPERTY. 

Subsequent suit to recover estate as 

heiress of son . — A widow, being old, presented a 
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eeiiUTqtjishment by mother oe 

HER INTEREST IN PROPERTY— con- 
tinned . 

petition m a suit by her daughter -in-law, as guardian 
of the foimer's infant son, lelinqmshmg all her 
rights in the property to the daughter-m-law herself, 
and as guardian of the infant. The son died, and 
the mother now sued her daughter-in-law for posses- 
sion as heiress of her son. Held that by the petition 
the mother had transferred no rights to the daughtei- 
in-law as proprietor, but that the mother, as heiress 
of her son, was entitled to the estate. Udey Kun- 
wab 0 . Ladu . . . . 6 B. L. R., 283 

[S. C. 15 W. R., P. C., 16 
13 Moore’s I. A., 585 
Affirming the decision of the lower Court in Lado 
t>, OODEY KOONWUB 

[Agra, F. B., 22 : Ed. 1874, 17 

RELIN QUTSHMENT, DEED OF, EF- 
FECTING PARTITION. 

See Hindu Law — Partition — Requi- 
sites pob Partition. 

[I. L. R., 1 Mad., 312 

RELINQUISHMENT OF CLAIM. 

See Admission — Admissions in State- 
ments and Pleadings. 

[15 B. L. R., 10 

See Cases under Relinquishment ob 
Omission to Sue dob Portion or 
Claim. 

See Pleadeb — Authority to Bind 
Client . . 3 B. L. R., Ap„ 15 

[12 W. R., 279 

See Cases undeb Waiter. 

RELINQUISHMENT OF TENURE. 

See Cases undeb Landlord and Ten- 
ant — Abandonment ob Relinquish- 
ment oe Tenure. 

1. Lease for specific term.— Act 

X of 1859 , s. 19 — Tenant — Section 19, Act X of 
1859, did not apply to a ryot who had taken a lease 
for a specific term. Kashee Singh v. Onraet 

[5 W. R., Act X, 81 

2. Contract for definite speci- 

fied interest in land. — Notice of relinquishment . 
— Act X of 1859 , s. 19.— Held that the provisions 
of section 19, Act X of 1859, were not applicable to a 
lessee who had contracted for a definite specified 
interest m the land, and that the confciact or lease 
must regulate the whole relationship between the 
lessor and lessee, not only in regard to the time of 
commencement and continuance, but also m regaid 
to the termination of the holding. D ware a Doss v 
Goeul Dqss . . .1 Agra, Rev., 22 

3. Contract by lessee not to 

relinquish. — Act X of 1859 , s. 19.— A perpetual 
contract by a lessee for his heirs, reciting that they 
shall never relinquish the jote, could not operate 


RELINQUISHMENT OF TENURE. — 

Contract by lessee not to relinquish — con- 

tinued. 

against section 19, Act X of 1859, which enacted that 
any ryot might relinquish his jote if he did so in a 
legal manner. Gopal Pal Chowdhry v Tabinee 
Pershad Ghose . . . . 9 W. R., 89 

4. Proof of relinquishment. — 

Onus of proof. — Where a tenant is found to have 
taken steps required by law m furtherance of Ins in- 
tended relinquishment, it is for the landlord to prove 
his continued possession notwithstanding But w here 
it is found that the tenant has not gone through the 
necessary steps, it will be for him to prove that the 
landloid took possession of the land and enjoyed the 
piofits by holding it khas, or by lettmg it to others. 
Ebseine v Ram Coomab Roy . 8 W. R., 220 

5. Waiver of right to tenure. — 

Failure to take up mal land after survey and assess- 
ment. — Forfeiture of claim . — A person who fails at 
the survey to take up mil land, which he held with- 
out assessment before the survey, and allows it to be 
taken up by another cultivator who pays the assess- 
ment upon it, must be held to have forfeited his 
claim to such land. Balerishna Gotind Gadgid 
t?. Narayan Saehaeam . 8 Bom., A. C., 180 

3 , Relinquishment by mirasi- 

dar. — Effect of delivery of possession without re- 
servation — Title , Extinction of—B, a mirasidar, 
addressed a razinama to the mamlatdar, resigning 
certain miras land in favour of L . (to whom at the 
same time he delivered possession of the lands), and 
containing no reservation or qualification. Held 
that the transfer to L was complete, and the rights 
of JB. wholly extinguished. Tarachand Pirchand 
v. Laeshman Bhabani . I. L. R., 1 Bom., 91 

7. Eight of eject- 

ment — Razinama — A mirasidar who has given m 
a razmama is entitled to eject the tenant put in 
possession of his miras lands by the Collector, pro- 
vided he sue within the penod of limitation, and the 
razmama contain no stipulation whereby he expressly 
abandons his miras rights. JotiBhimeao v Balu 
bin Bapuji . . . I. L. R., I Bom., 208 

8. Relinquishment 

after mortgage , Effect of — Might of transferee . — 
Mortgagee’s right. — Sale for arrears of revenue — 
D., widow of a Hindu mirasidar, by a duly-registered 
deed, dated the 24th of November 1869, mortgaged 
the mirasi land of her deceased husband to M. M. for 
R150 Subsequently, on the 5th July 1872, D. exe- 
cuted a razinama of the land m favour of R. G. 
Held that the mortgage bound X> ’s estate in the 
ninasi land as a Hindu widow; that whether the pro- 
perty was regarded as nurasi or as that of an ordinary 
occupant, it was transferable under section 36 of Bom- 
bay Act I of 1865; that when JD. executed the razi- 
nama, theie was nothing left in her to relinquish or 
otherwise deal with more than the equity of redemp- 
tion ; that, consequently, R. & took nothing by the 
razinama executed m his favour by 2>., except this 
equity of redemption. Tarachand v. Lakshman* 
I. L. R„ 1 Bom., 91, •distinguished. The disianetum 



( 4865 ) 


DIGEST OF CASES. 


{ 4866 ) 


EELmQUISHMERT OF T*ENURE.— Re- 
linquishment by nurasidar— continued. 

between the present case and the case of a purchase 
at a sale for arrears of Government land revenue is, 
that at such last-mentioned sale the purchaser takes 
the land discharged of all encumbrances, inasmuch 
as the Government land revenue is the paramount 
charge upon the land. Ramachandba Maneesh- 
war a. Bhimbao Raoji . I. L. R„ 1 Bom., 577 

9, . Notice of relinquishment. — 

Peng Act VIII of 1869, $ 20 — Section 20, Bengal 
Act VIII of 1869, does not apply when the ryot holds 
under a lease for a limited period which has expired. 
In such a case no written notice of relinquishment is 
necessary. Tilak Patak v Mahabib Payday 

[7 B. Xu R., Ap., II : 15 W. R., 454 

10. Act X of 1859 , 

g. 19 — Where a ryot holding a considerable portion 
of land wishes to relinquish a portion, he must speci- 
fy m his notice what portion he relinquishes m order 
to relieve himself of liability to payment. Habeda 
Sibcab v. Dqoega Kant Mozoomdae 

[11 W. R., 456 

IX Act X of 1859 , 

s. 19 — When a landlord served a notice on an oot- 
btmth ryot that unless he paid at an enhanced rent for 
the ensuing year he was to quit the land, and the 
ryot thereupon intimated to the landloid’s agent 
his intention to relinquish the land , — Held that 
there was a sufficient compliance with section 19, 
Act X of 1859 Kenny v Issue Chundeb Pod- 
dab . . . . W. R., 1864, Act X, 9 

12. — Act X of 1859 , 

s. 19 . — Section 19, Act X of 1859, did not impera- 
tively require an application for service of notice of 
relinquishment of land by a ryot to be made to the 
Collector. The non-service of notice by the Collec- 
tor cannot affect the rights of the tenant, if he can 
prove that, previous to his application to the Collec- 
tor, he had given actual notice direct to the landlord 
himself or to his authorised agent. The application 
to the Collector is not bad because it was not made 
m the month of Chyet preceding. Ebseine v. Ram 
Coomab Roy . . . .8 W. R., 220 

REXINQUISHAOBIXT OR OMISSION 

TO SUE 'FOB PORTION OF CLAIM. 

X Splitting eause of action — 

Accidental or involuntary omission. — Mistake — 
Civil Procedure Code , 1859, s. 7.— The words "if a 
plaintiff relinquish or omit to sue for any portion of 
his claim, a suit for the portion so relinquished or 
omitted shall not afterwards be entertained,” in sec- 
tion 7, Act VIII of 1859, plainly include accidental 
or involuntary omission, as well as acts of deliberate 
relinquishment The correct test when a second suit 
is brought for something omitted to be sued for m a 
previous suit, is whether the claim m the new suit is 
in fact founded on a cause of action distinct fiom 
that which was the foundation of the former suit. 
Where a suit was brought for a large amount of pro- 
perty, consisting partly of Government paper which, 
it was alleged, had been fraudulently appropriated 


RELIXQUISHMEXT OR OMISSION 

TO SUE EOR PORTION OF CLAIM, 

— Splitting eause of action — continued 

by the defendant and the plaintiff obtained a decree, 
— Held (reversing the decision of the High Court) 
that the plaintiff was precluded by section 7 of Act 
VIII of 1859 from alter wauls bringing a fresh suit 
on a piece of Government paper which might have 
been, but by mistake was not, included m the previ- 
ous suit. Buzdoor Ruheem v. Shumsoonnissa 
Begum. Judoqnath Bose v. Shumsoonnissa 
Begum . . . .8 W. R., P. C., 8 

[11 Moore’s I. A., 551 

8. C in High Court, Shamsoonissa Begum v- 
BuzludRohim . Marsh., 286: 2 Hay, 190 

The suit was held to be barred on the test laid 
down in this case in Shib Keisto Dah v , Abdood 
Sobhan Chowdhry . . .15 W. R., 408 

2. * Civil Procedure 

Code, 1859, s . 7. — Statement of intention not to relin- 
quish. — The words of section 7 of the Crol Procedure 
Code were imperative against the splitting of a claim 
mto parts. The consequences of an infringement of 
that direction were not, that the smt which does not 
include the whole claim shall for this reason be bar- 
red. The words " in bar of suit M referred to any 
subsequent suit brought for the portion of the claim 
omitted m the previous suit, and not to such previous 
smt itself. A plaintiff who omits to sue for a por- 
tion of his claim, stating that he does not relinquish 
it, hut means to sue again foi it, can gam nothing by 
such a statement Neither can such a statement 
furnish a reason for holding the first suit to be bar- 
red. Soonder Bebee v. Khildoo Mull alias Ram 
Laid . . * . . . 2 N. W., 90 

3. Suit for arrears of 

rent for successive years . — Civil Procedure Code , 
1859 , s 7. — Section 7, Act VIII of 1859, did not re- 
quire a plaintiff having several distinct causes of 
action against one defendant to comprise them all m 
one suit subject to the hazaid of forfeiting all those 
not included in the first suit The object of the 
clause was only to provide against splitting a cause 
of action. Sutto Chubn Ghosal v Obhoy Nund 
D oss 2 W. R., Act X, 31 

Dyaram v Goueee Shunkeb . 3 N \ W., 20 

4 Negligent omis- 

sion of •part of claim . — Obligation as to enforcing 
all available remedies — The 7th section of the 
Civil Procedure Code, 1859, prohibits tbe splitting of 
a claim, but does not requn e that all remedies by suit 
on all the securities which a creditor may hold, be 
enforced together. If a plaintiff, from negligence or 
other cause, omits to piefer a portion of his claim 
which seeks to charge the land, oi, having preferred 
it, is content to accept an imperfect adjudication, or 
one which awards him only a portion of the relief 
claimed, he cannot afterwards bring forward m a 
fresh suit matter which might well have been then 
disposed of, Muluk Fuqueer Buksh o Ladder 
Manohub Doss . . , , 2X. W. 9 29 

5. — - Fresh suit in re* 

sped of same subject-matter . — Civil Procedure Code, 
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RELINQUISHMENT OB OMISSION 
TO SHE FOR PORTION OP CLAIM. 
— Splitting cause of action — continued . 

1S59 } s 7 — A party is bound to bring forward big 
whole case m respect of the matter m litigation and 
open to bun upon the points for decision m the suit. 
He cannot abstain from relying upon nor abandon a 
ground of claim which is m question and proper for 
consideration and decision m the suit and afterwards 
make it a cause of fresh suit m respect of the 
same subject-matter. Udaiya Tevar v Kataha 
Naceiyab . * . . .2 MaA, 131 

0, — — Omission to in- 

clude all grounds on which suit is based — Civil 
Procedure Code > 1859 , s 7 — A plaintiff is bound to 
include m his plaint all the grounds upon which his 
suit is based. A second suit upon a diffeient ground 
which existed before the commencement of the first 
suit, would not he allowed, as it would be splitting the 
cause of action Abhiram Doss v. Sriram Doss 
[3 B. L. R., A. C., 421 : 12 W. R. 9 336 

Pbemanend Gossamee v. Ram Cheek Deb 

[20 W. R., 482 

7. - -- Omission to sue 

for all rights under the same or similar titles — 
Civil Procedure Code , 1859 , s. 7 — Section 7, Act 
VIII of 1859, required that, if all rights arising out of 
the same cause of action were not sued for together, 
the portion abandoned could not be separately sued 
for afterwaids ; but it did not enact a similar penalty 
foi all lights under the same or similar titles, the 
right to sue for which may require different issues 
to be tried, and may arise under different dates and 
different causes of action, and the defendants as to 
which different pioperhes may be eithei only one 
party or different parties altogether Mothoob 
Mohen Mendel v Khemenkcree Dossee 

[5 W. R., P. C. s 182 
See Ramheeby Mendel v Mothoob Mohen 
Mendel . . . 20W. R., P. C. 5 450 

8. Omission to put 

forward case m full — Civil Pi ocedure Code , 1859 , 
s 7 — A plaintiff suing for the recovery of land is 
bound to put forwaid his whole case at once, and 
cannot be allowed to maintain a second suit for the 
same cause of action, meiely by alleging that the 
Collector’s older sought to he set aside is of a differ- 
ent date and description from that which was sought 
to be set aside m the former suit. Lechmen Doss 
». Pbxag- Dett .... 2 Agra, 305 

9. - Civil Procedure 

Code , 1859 , s. 7 — Title resting on different and 
distinct transactions . — The fact that a defendant’s 
title rests upon different and distinct transactions, 
supported by distinct and sepaiate evidence, does not 
necessarily imply that to a party contesting their 
title, there are diffeient causes of action warranting 
separate suits Ram Soondeb Shaha v Delan- 
nby 20W.R,, 103 

10. — Civil Procedure 

Code , 1859 , s 7 — Distinct causes of action — Sec- 
tion 7 of Act VIII of 1859 applied whether the 


RELOTQUISHMENT OR OMISSION 
TO SUE FOR PORTION' OF CLAIM. 
—Splitting cause of action— continued. 

omission to sue had been the result of knowledge 
and intention or not. The test as to wliethei a suit 
was ban ed by section 7 of Act VIII of 1859, was, 
whether the claim in the new suit was m fact founded 
on a cause of action distinct from that which was 
the foundation of the former suit. Belwent Singh 
v. Chittan Singh . . . 3 NT. W., 27 

11. — — ■ - Omission to ask 

for particular relief — Ciml Pi ocedure Code , 1859, 
s. 7 — Qucere, — Whethei a relinquishment oi omis- 
sion under section 7, Act VIII of 1859, extended to 
cases of omission to ask for any particular descrip- 
tion of relief which a plaintiff might intend to seek 
against the parties to the suit in respect of his cause 
of action Sabeee Khan v. Kaili Doss Dey 

[1 W. R., 199 

12. — Claims arising out 

of same cause of action, — Simultaneous suits — Civil 
Procedure Code , 1859, s 7 -upheld, where two suits 
w ere instituted simultaneously, and one of such suits 
had been determined, that, assuming that the claims 
m such suits arose out of the same cause of action and 
should have been included in one suit, the provisions 
of section 7 of Act VIII of 1859 were no bar to the 
entertainment of the second suit Kaleshau Pab- 
shad v . Jag-an Hath . I. L. R., 1 All., 650 

13. Suit by co -sharers 

some of whom have before sued — Civil Procedure 
Code , 1859, s 7 — Held by Kemp, J , that where, as 
m this ease, four suits aie brought with the common 
object of setting aside the sale of a putm talook by 
four joint tenants, two of whom are not estopped 
undei section 7, Act VIII of 1859, this Court cannot 
m equity declare the sale to he good or had m part,* 
hut must decide as to whether the sale is to stand 
oi fall foi the whole talook Per Ainslie, J. — But 
if one of the joint tenants in a former suit claimed a 
2-anna instead of a 4*iuna shaie, she cannot now be 
allowed to supplement her claim or take interests in 
the putni which she could not have enforced inde- 
pendently of the sale Ram Chebn Bendopadhya 
v . Dbopomoyee Dossee . . 17 W. R,, 122 

14. — Civil Procedure 

Code , 1859, s 7 — Application to file award.— The 
privilege given m Act VIII of 1859, section 7, to a 
plaintiff m a suit to abandon the excess of a claim 
applies also to a case where the party comes in wdth 
an application to cause an aibitration award to be 
filed In the mattes op the petition op 
Gbish Chunder Chooeamonee. Gbish Chendeb 
Choobamonee v. Bbojonath Bhett achabje e 

[20 W. R., 50 

Section 7 of Act VIII of 1859 was held to be ap- 
plicable to rent suits Bhabosoonderee v. 
Bhegwan Chendeb Mozoomdab 

[W*R^ 1804: Act X, 88 

Pebbhoo Tewaree v Ramjeawen Pateos 

[I N. W.j 65: FA 1873, 119 
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15. Suit for receipt as 

security for advance . — Suit for balance of account 
— A . sued B. for recovery of a receipt which had been 
deposited by the former with the latter as security for 
a certain advance of money Held that he was not 
thereby debarred, under section 7, Act Till of 1859, 
from bringing a suit for the balance due on the 
whole account between them. Medhi Ullee Khan 
v. Mahomed Wajid Ullee 

[IN. W Part II, 10 ; Ed 1873, 70 

10, Simultaneous 

suits for balance of account after settlement. — Civil 
procedure Code , 1882, s. 43 — Upon a settlement of ac- 
counts between plaintiff and defendants, R3,985-6-9 
was found due by the defendants, who agreed to pay 
the same. They gave to plaintiff an order on their 
agents to pay R2,500 from the profits of certain land, 
and promised to pay the balance within a month. 
Plaintiff filed two suits, one for R2,5O0 and the other 
for the balance of the debt. Defendants pleaded that 
“both suits should he dismissed, as brought m contra- 
vention of the requirements of section 43 of the Code 
of Civil Procedure. The lower Courts held that there 
were two distinct causes of action, and decreed both 
claims. Held) on second appeal, that plaintiff had 
only one cause of action, and that the deciee m one of 
the suits must be reveised Appasami v Ramasawi 
[L L. R., 9 Mad., 279 

17. Suit for sum due 

in account booh — Addition of claim for same sum 
due on hatk-chitta — Civil Procedure Code , 1859, s. 
7 . — Civil Procedure Code , 1877, s 34 — Where a 
plaintiff originally sued for a certain sum upon his 
khatta books, and an objection was taken by the 
defendant that he ought to have sued upon a certain 
hath-chitta, whereupon the plaintiff amended his plamt 
by suing for the amount admittedly due upon the hath- 
chifcta, m addition to the amount he claimed upon his 
khatta hooks, — Held that, when the plaintiff amended 
his plaint by suing upon the hath chifcta, his causes of 
action, which when the suit was originally framed 
where distinct, became united ; that there was no 
w relinquishment >f in the original suit within the 
terms of Act VIII of 1859, section 7 (with which 
section 43, Act X of 1877, corresponds), and that 
the plamt was rightly amended. Ram Taebun Koon- 
doo v HossEra Buksh . LL.R., 3 Calc., 785 

[2 C. L. R., 385 

18. Civil Procedure 

Code, 1882 , s 43 — Suit to cancel release , obtained by 
duress , of all claims against defendants , and to re- 
cover amount of one such claim no bar to subsequent 
suits upon other causes of action so released — On the 
1st July 1878 there was a settlement of accounts be- 
tween the plaintiff and defendants and a debt was 
acknowledged due by the latter to the former, and on 
the same day the plaintiff and defendants entered into 
a trading partnership which was carried on till August 
On the 30th September the defendants extorted a 
release from the plaintiff whereby the plaintiff* s claims 
against them arising out of the two transactions men- 


RELINQUISHMENT OR OMISSION 
TO SUE FOR PORTION OF CLAIM. 

—Splitting cause of actio continued 
tioned and all other transactions between them were 
released. On the 23rd November the plaintiff bi ought 
a suit against the defendants, and, m the plamt, after 
stating the fact of the settlement of 1st July 1878, the 
balance found due therein to the plaintiff, the extoi tion 
of the release, and the misappropriation of the sums* 
due to the plaintiff by the defendants as the cause of 
action, prayed for cancellation of the release and for 
recovery of the amount due to the plaintiff by the de- 
fendants under the settlement of 1st July 1878. 
Held, in a suit to wind up the partnership of July and 
August 1878, that the plaintiff was not hound by 
section 43 of the Code of Civil Procedui e to have in- 
cluded m his former suit his claim arising out of that 
partnership, and that the former suit being m sub- 
stance a suit upon the account stated on 1st July 1878, 
and not for damages for extorting the release, was no 
bar to the present suit. Subbayya » Venkatesappa 
[I. L. R. 5 0 Mad., 49 

19. Accretion to land. 

— Civil Procedure Code , 1859, s 9 — The plaintiff 
sued for a certain specified quantity of land as being 
between specified boundaries. On measurement, how- 
evei, it w r as found there was more land within those 
boundaries than the plaintiff claimed. He obtained only 
a decree for what he claimed, though he had claimed 
all the land up to the boundary (the river) on one side - 
the excess was deducted on that side Held , revers- 
ing the decision of the High Court, that a subsequent 
suit in which he claimed land which had accreted to the 
excess portion which was not decreed to him m the for- 
mer suit was not barred by section 7, Act YIII of 1S59 
Pahalwan Singh v Mahessue Buksh Singh. 
Mahessur Buksh Singh v Meghburn Singh 

[9 B. L. R., 150 : 16 W. R., P. C., 5 

S. C. in High Court, Mkghbaeun Singh v Mo- 
hessub Buksh Singh . . 5 W. R.,211 

20. Civil Procedure 

Code , 1882 , s 43 — Breaches of one term in a con- 
tract , hoic sued upon. — Cause of action — Contract 
— Per Gabth, C J — A claim for the price of goods 
sold is a cause of action of a different nature from a 
claim for damages for non-acceptance of goods pur- 
suant to a contract Such claims therefore, although 
arising under one and the same contract, may he 
sued upon separately, section 43 of the Code of Civil 
Procedure notwithstanding. Per Wilson, J — 
Where there is one contract for the purchase of 
goods and the purchaser takes some of the goods, but 
breaks his conti act m part by not paying for the 
goods he takes, and in pait by not takmg and paying 
for the remainder, and both breaches occur before 
any suit is brought, the claim of the person suing is 
one arising out of one cause of action , and the whole 
claim must be included in one suit Anderson, 
Weight, & Co , v. Kalagakla Sue jin aba in * 

[I. L. R., 12 Calc., 339 

21. * Suit for demur- 

rage — Civil Procedure Code , 1859 , s 7 — In a suit 
for demurrage, the cause of action being the deten- 
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tion of a boat, plaintiff is bound to sue for the whole 
of the demon age due; failing to claim a portion^ he 
13 barred by section 7? Act VIII of 1859, from suing 
subsequently for such portion. Mttng-hroo Man- 
jhee v. Gyaeam Nundee . * 14 W. R., 253 

22. Civil Procedure 

Code, 1S77, s 43 —Suit for damages for wrongful 
dismissal— X suit having been brought in a Small 
Cause Court for damages laid at R400 for wrongful 
dismissal, a decree was given for R75 per mensem, 
the amount of wages which had been agreed on, up 
to the filing of the plaint, the Judge intimating that 
for damages accruing after the filing of the plaint 
further suits month by month might be brought 
Two suits were accordingly brought for the two 
months next succeeding the date of the first suit, and 
decrees were obtained. The High Court upon an ap- 
plication made by the defendant set aside these de* 
crees on the ground that after the first suit no 
farther suits could lie. Simpson v Cleghobn 

[6 C. I,. R., 91 

23. — - — Suit for damages . 

— Subsequent suit against another wrong-doer for the 
same tort. — Where a plaintiff had sued for and ob- 
tained damages against one of several persons who 
had joined together in defaming his character, — 
Held (Peabson, J., dissenting) that a similar suit 
by the plaintiff against another of such wrong-doers 
would not he ; and that the cause of action in both 
suits being identical, and satisfaction having been 
obtained m one, the other was barred by virtue of 
section 7, Act VIII of 1859 Madttd Ali Khan v. 
Saleem Ahmed Khan alias Khmmun Khan 

[4 N. W., 142 

24. Suit for 

damages.— On the 27th Joist 1286 F. S (2nd June 
1879) the plaintiff brought a suit to recover damages 
for the breach of a contract on the part of the defendant 
for not having made over possession to him of certain 
leasehold properties, the damages claimed being for 
the profits accrued due for the year 1283 F S. (1875- 
76). In this suit he obtained a decree. On the 21st 
Joist 1287 F. S (14th June 1880) the plaintiff 
brought another suit against the defendant to reco- 
ver damages for the profits accrued for the years 
1284, 1285, and 1286 F. S (1876-77 to 1878-79). 
Meld that the plaintiff should have included the 
damages for the years 1284 and 1285 (1876-77 and 
1877-78) in his former suit, and that he was debarred 
by section 43 of Act X of 1877 from including m his 
second suit any portion of his claim for damages 
which had accrued due at the time of the institution 
of his first suit, and for which be had omitted to 
sue ; but tbat he was entitled to recover damages for 
the year 1288 (1878-79). Taruch Chunder Mooher- 
gee v Panchu Mohmi Mebya , 1. L. R , 6 Calc , 791 , 
followed. Sheo Sttnettr ' Sahoy v. Hbidhoy 
Naeain . I. L, R., 9 Calc., 143 : 12 C. L. R„ 34 

Meld by the Pnvy Council on appeal that the 
High Court had rightly decided that, m regard to 
Act X of 1877, section 43, the plaintiff could not re- 
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cover so much of the profits as had already accrued 
at the date of the institution of the prior suit, inas- 
much as the claim m respect of such profits might 
have "been included therein, viz , the profits for the 
two years 1284 and 1285 F , which had expired when 
that suit was brought Madan Mohan Lal t>, Lada 
Sheosaneeb Sahai . I, L. R., 12 Calc., 482 

25. Suit for value of 

cattle — Subsequent suit for damages for talcing 
them away . — A person suing fjr the value of cattle 
illegally taken away, should include m his plaint 
whatever claim he wishes to make m respect of 
damages caused fo him by the defendant’s wrongful 
act, and cannot afterwards maintain a new suit for 
any damages which he might have claimed m the 
former suit. Mohubht Mhndui. v. Shoobendbo- 
nath Roy . . 4 W. R., S. C, C. Re£, 20 

20. Civil Procedure 

Code, 1859 , s. 7 . — Suit for damages after suit for 
recovery of property . — A suit for damages for 
wrongful detention of property (m this case a cart 
and bullocks seized in execution of decree against 
another party) is barred under section 7, Act VIII of 
1859, after a decree in a former suit for the recovery 
or value of the same property. Punju v. Oodoy 

[18 W. R„ 337 

27. Suit for mesne 

profits after setting aside sale for arrears of rent . — 
Subsequent suit for rents wrongly collected . — At a 
sale for arrears of rent, A . became the purchaser of 
a certain putm talook B , whose putni right had 
been sold, sued for and obtained a decree for rever- 
sal of the sale on the ground of irregularity. In the 
meantime, A had committed default, and the putni 
was again sold for arrears of rent The zemindar 
drew out from the Collectorate the amount due to 
him. C, who had bought B 3 s right, title, and 
interest iu his decree, now sued A . for recoveiy 
of the surplus proceeds of sale m the hands of the 
Collector, and obtained a decree. He afterwards 
sued A for mesne profits for the time during which 
he was in possession of the putm talook. This was a 
suit by C. against A. for recovery of the amount 
drawn out by the zemindar, on the ground that, m 
consequence of A. having collected the rents from 
the talook, which were to go towards payment of the 
rent due to the zemindar, and having fraudulently 
withheld such payment, he had sustained damage to 
the extent of the amount taken by the zemindar. 
Meld that the suit was barred by section 7, Act 
VIII of 1859. Tabini Peas ad Ghose v. Khudu- 
mani Dabi . 5 3. L. R., 184: 13 W. R„ 281 

Tabini Prasad Ghose v. Raghab Chandra 
Bandopadhaya 

[5 B. L. R., 187, note: 13 W. R., 205 

28. — Suit for refund 

of excess payment of rent. — Civil Procedure Code 
1859 , s . 7.— A. recovered from B., undei the terms 
of his lease, a refund of the excess of rent paid 
by him in respect of the years 1861, 1862, and 1863, 

7 B 
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Wliile that suit was pending, B. recovered from A. 
rent at the same rate in respect of the three succeed- 
ing years. Held that A . was entitled to bring 
another snit against B. for damages in. respect of 
the excess of rent paid by him during the years sub- 
sequent to the institution of the prior suit. Xixmani 
Suren v Annttndaprasad Mookeejbe 

[1 B. L, R., F. B., 97: 10 W. R,, F. B^ 41 

29. S 'mis for mesne 

profits — -Mesne profits claimed for a period of dis- 
possession are essentially damages, — the ground upon 
which the plaintiff m any case is entitled to ask for 
them being the wrongful conduct of the defendants 
in dispossessing and keeping them out of possession $ 
and every -suit brought to recover mesne profits must, 
by Act Till of 1859, section 7, include the whole 
claim arising out of the cause of action which gives 
the ground for the claim. Eooeminee Kobe v. 
BamTohutBoy . . . 21 W. R., 223 

Bam Buttes Audo v. Bam Chunder Pat 

[25 W. R„ 113 

30. — — Suit for mesne 

profits and possession — Subsequent suit for mesne 
profits . — The plaintiff brought a suit for possession 
of land with mesne profits. The suit was dismissed. 
He appealed on the question of possession only, and 
obtained a decree for possession without any mention 
of mesne profits, and m execution of the decree he 
obtained possession. Held that a subsequent suit to 
recover mesne profits from the date of the decree for 
the period of six years next before the commencement 
of the suit, exclusive of the period the plaintiff was in 
possession, was not barred by section 7 of Act VIII 
of 1859. Peatap Chandra Bueua v Swabnamayx. 
SWARNAMAXI « PEATAP CHANDRA BUEUA 

[4 B. L. R„ F. B., 113 : 13 W. R., F. B,, 15 

SL — Civil Procedure 

Code , 1859, ss. 7,8,9} 10. — Cause of action. Including 
whole claim arising out of — Mesne profits, Suit for . 
— Possession, Suit for — Under section 7, read with 
sections 8, 9, and 10 of Act VIII of 1859, a plaintiff 
suing for mesne profits of land is not precluded fiom 
afteiwaids maintaining a suit for possession of such 
land Pratap Chandra Burua v. Swarnamayi , 
4 B L. P , P. B , 113, commented on. Monohue 
Latl v. Goubi Sunrur . I. L. R., 9 Calc., 283 

[12 C. L. R., 434 

32. — Civil Procedure 

Code, 1859 , s . 7. — Suit for mesne profits . — The 
plaintiffs having been dispossessed of a tank and of 
land on its banks, recovered possession by a suit 
under Act XIV of 1859, section 15. The defendants 
then instituted a civil suit for determination of title, 
in which the plaintiffs were successful. The plain- 
tiffs on the 22nd Cheyt 1277 (3rd April 1871) insti- 
tuted a suit for the recovery of the value of fish taken 
by the defendants on the 27th Bysack 1276 (8th 
May 1869), the day of dispossession ,* but the suit 
was compromised. The plaintiffs now claimed mesne 
profits with reference to fibh and grass appiopriated 
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by the defendants from 1st Bysack 1277 to 7th Bhadro 
1278 (12th April 1870 to 22nd August 1871) Held 
that the present claim for the period preceding 22nd 
Cheyt 1277 (the date of the former suit) was barred 
by Act VIII of 1859, section 7 ; that the previous 
suit as well as the present were really suits for dam- 
ages ; and that the previous suit and compromise 
ought to have included all claims of the plaintiffs 
arising out of the dispossession. Saem Sirdar v. 
Kamaluddy Sirdar . . 22 W. R., 424 

33. Civil Procedure 

Code, 1877, s. 43. — Suit for mesne profits — The 
plaintiffs sued the defendants for possession of the 
land upon which certain trees stood, and for such trees, 
stating that on the 19th June 1879 the defendants bad 
interfered with their possession of such trees and had 
wrongfully taken the fruit thereof. The plaintiffs 
subsequently sued the defendants for the value of the 
fnnt upon such trees, alleging that on the 19th June 
1879 the defendants had wrongfully taken such 
fruit. Held that as the cause of action— e , the 
taking of such fruit — was in both suits identical, 
and the plaintiffs not having claimed the value of such 
fruit as mesne profits in the first suit, the second suit 
was barred by the provisions of section 43 of Act X 
of 1877. Debi Diad Singh v. Ajaib Singh 

[L L. R„ 3 AIL, 543 

34* Civil Procedure 

Code , 1859, s. 7 — Suit for possession — Subsequent 
suit for mesne profits . — S , the plaintiff ’s guai&ian, 
and D , the husband of M , one of the defendants in 
the snit, held a mouzah in equal shares. S. sold the 
half share held by ber to M, ; some portion of the 
mouzah being m the possession of the other defend- 
ants, &, and D. sued them to recover it and also for 
mesne profits, and obtained a decree. The defendants 
appealed, whereupon S. filed a solehnamah The 
decree was upheld, however, by the lower Appellate 
Court. In special appeal the Sudder Court refused 
to give the renouncing plaintiff any decree for mesne 
profits of a share The plaintiff, who had then come 
of age, was not represented in the litigation m the 
Court. Shortly afterwards he sued S, and M to set 
aside the sale to M. and obtained a decree On D ’s 
death M. obtained possession of the land which had* 
been the subject of the suit by S and JO The plain- 
tiff now sued to recover a half share of the land sued 
for by S. and D , and of the mesne profits recovered 
or recoverable by M under the decrees of the Sudder 
Court and the lower Courts, and to set aside the 
solehnamah. Held that as to M the suit was not 
barred by section 7, Act VIII of 1859. Bamlochun 
Laid v. Goorpebshad . . 5 N. W 172 

35. — — — Civil Procedure 

Code, 1877 , s. 43 — Suit for recovery of immoveable 
property . — Mesne profits — Mortgage — Specific per - 
formance of contract. — Compensation . — According 
to the terms of a mortgage, possession of the mort- 
gaged property was to be delivered to the mortgagee, 
and he was to take the mesne profits. The mort- 
gagor refused to deliver possession of the property, and 
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tlie mortgagee sued him to enforce specific perform- 
ance of the contract to deliver possession* and ob- 
tained a decree At the time this suit was brought, 
the mortgagee had been kept out of possession of the 
property for two years, during which time the moit- 
gagor had taken the mesne profits The mortgagee 
subsequently sued the mortgagor to recover the mesne 
profits of the mortgaged pioperty for those two years. 
Meld that, as the mortgagee might m the former 
suit, in addition to seeking the specific performance of 
the mortgage-contract, have asked for such mesne 
profits by way of compensation for the breach of it ; 
and as the claim for possession and mesne profits 
were m respect of the same cause of action, — viz., the 
breach of the contract to give possession, — the second 
snit was barred by the provisions of section 43 of Act 
X of 1877. Lahti Mal v. Hulasi 

[L I*. R., 3 AH, 680 

36. ■ ■ — Suit for declara- 

tion of title. — Right to possession. — The fact that, at 
the time when the purchaser of certain lands sued, 
with a view of confirming his title to the lands under 
his purchase, for a decree declaring such title, he was 
in a position to have sued for possession of the lands, 
was no bar under the provisions of section 7, Act 
VIII of 1859, to his subsequently suing for possession 
of the same. Tuxsi Ram v. Ganga Ram 

[I. L. R., 1 AIL, 252 

37. — Right to posses- 

sion — Suit for declaration of title . — Civil Procedure 
Code, 1859, s 7 . — D being able to sue for the posses- 
sion of certain property, omitted to do so, and sued m 
the first instance only tor a declaration of her right to 
such property. The Court refusing to make any such 
declaration, on the ground that she could sue for pos- 
session, JO then sued for possession. Meld that the 
second suit was not baried by section 7 of Act VIII 
of 1859. Darbo v . Kesho Rai 

[I. X,. R. 5 2 AIL, 356 

38. — • — — Suit for declara- 

tion of title. — Subsequent suit for possession — Civil 
Procedure Code, 1882, s 43 . — When a suit for a 
declaration of title and confiimation of possession of 
certain land has been dismissed on the ground that 
the plaintiff w r as not m possession of the land at the 
time of instituting the suit, a subsequent suit on the 
same title to recover possession is not barred under 
section 43 of the Civil Procedure Code A cause of 
action consists of the circumstances and facts which 
are alleged by the plaintiff to exist, and w hich, if 
proved, will entitle him to the relief or to some part 
of the relief prayed for, and is to be sought for with- 
in the four corners of the plaint Jibunti Math 
Khan v Shib Math ChucJcerbutiy , I. L R , 8 Calc , 
819, followed. Nonoo Singh Monda v An and 
Singh Monba « . L I*. R., 12 Calc., 291 

39. Civil Procedure 

Code , 1877, s. 43. — Splitting remedies. — Suit for 
declaration of title and for possession. — Subsequent 
iuit for possession. — Where a previous suit for a 
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declaration of title and confirmation of possession of 
certain land has been dismissed on the ground that 
the plaintiff w-as not m possession at the time of 
filing the suit, a subsequent suit on the same title for 
recovery of possession of the land is not barred under 
section 43 of the Code of Civil Procedure JBuzloor 
Roheem v Shumsoonmssa Begum, 11 Moore? s I A 
551, discussed. Jibunti Nath Khan t. Shib Nath 
Chuckerbutty 

[L L. R., 8 Calc., 819 : 10 C. L. R., 537 

Komola Kaminy DEBrA v Loee Nath Kur 

[I. L. R., 8 Calc., 825, note II C, L. R., 183 

40. Civil Procedure 

Code, 1859 , s 7 — Smt for declaration of right to 
share — Suit for share — A former suit brought by 
the daughter of one of four brothers of a joint 
Hindu family against her uncles for a declaration of 
her right to a share in certain bond- debts due to the 
joint estate (in which smt she obtained a decree), is 
not identical, under sections 2 or 7, Act VIII of 1859, 
with a subsequent action brought by the same plain- 
tiff against the same defendants for a distinct share 
in certain moneys which the defendants had since 
realised upon the bond-debts and had appropriated to 
themselves, a fresh cause of action accruing to the 
plaintiff from the time of such appropriation Bu- 
RODA SOONDUREE DOSSEE V. BA! BiTLLUB SEN 

[ 18 W. 202 

4L Civil Procedure 

Code, 1877, s. 43 — Suit for declaration of right — 
Subsequent suit for possession — In December 1878 
M , a Hindu widow r , m possession by way of main- 
tenance of a eeitam estate of which R owned one 
third and P , B , and S. one third jointly, made a 
gift thereof to M M died in January 1879 In 
February 1879, R., P , B , and S joined m suing 
M for a declaration of their proprietary right in 
two thirds of the estates and to have the deed of 
gift set aside. The Court treated the suit as one for a 
mere declaration of right, and dismissed it with lefer- 
enee to section 42 of the Specific Relief Act, 1877, on 
the ground that the plaintiffs had omitted to sue for 
possession, although they weie able to sue for it Iu 
November 1879, R , P, B , and S. again joined 
m suing M , claiming possession of two thuds of the 
estate, and to have the deed of gift set aside. Per 
Stuart, C J , and Straight and Oldfield JJ., that 
the causes of action m the two suits being different, 
the second suit was not barred by the provisions of sec- 
tion 43 of the Civil Procedure Code. Per Tyrrell, 
J , that the plaintiffs being entitled to only one 
remedy m the former suit, the provisions of section 
43 were not applicable to tbe second smt. Ram 
Sewak Singh v . Nakohed Singh 

[XL. R., 4 All., 261 

42. — — - ' 1 — — Civil Procedure 

Code, 1859, ss. 7 and 15 — Declaratory decree — 
Subsequent suit for consequential relief. — Civil 
Procedure Code (Act X of 1877), s 43. — The plain- 
tiffs brought a suit to have themselves declared 

7 
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entitled to an account, and obtained stick a declaratory 
decree without asMng for or obtaining any conse- 
quential relief. Tlie defendants took no steps to 
render an account, and the plaintiffs brought another 
suit against them a for the amount of such Company’s 
papers and other debts that might be found due by 
the defendants on an adjustment of accounts/’ Meld 
that the plaintiffs were not barred from bringing 
snch a smt, section 15 of Act VIII of 1859 being in- 
tended to modify the provisions of section 7 of the 
same Act. Tutsi Ram v, Gunga Ram, I. L, R , 
1 All 252 * followed and approved. Kalidhun 
Chuttapadhya v Sheba Nath Chuttapadhya 

[I. L. R., 8 Calc* 483 : 11 C. L. R., 57 

43. * * Civil Procedure 

Code, 1859 , s. 7 . — Declaratory decree. — Suit for 
possession of immoveable property — Relinquishment 
of part of claim. — Act Till of 1859 , s. 15 . — 
“ Relief ” — In 1868 B made, it was alleged, a gift 
of a zemmdari estate to A" In 1869 B. died, and 
M’s name was recorded m the revenue registers in 
the place of B *s name in respect of the estate. In 
1870 M died, and her daughter S applied to have 
her name recorded in the revenue registers m respect 
of the estate. M , the illegitimate son of B., object- 
ed, claiming to have his name recorded. His ob- 
jection having been disallowed and S.’s name having 
been recorded, M , m 1876, sued S. for a declaration 
of his proprietary right to the estate, and on the 29th 
June 1878 obtained such declaration In January 

1880 M sold a moiety of the estate, and m Decem- 
ber 1880 S sold the entire estate. In February 

1881 M ’s transferees sned & and her transferee for 
possession of the moiety of the estate transferred 
to them by M Meld by tbe Full Bench (Stuart, 
C /, dissenting) that such suit was not barred by 
the provisions of section 7 of Act TO I of 1859 by 
reason that M. had omitted to claim in the suit of 
1876 possession of the estate. JJarbo v Mesho 
Rai , X. L . R. P 2 AIL, 356 , and Kahdkun Chattur - 
padhya v Shibo Math Chutturpadhya , J L . R., 
$ Calc , 483, followed. Meld by Stuart, C. J, 
that such suit -was barred by tbe provisions of sec- 
tion 7 of Act VIII of 1859 by reason of such omis- 
sion. Darbo V, Mesho Rat, I L R, 2 All , 356, 
distinguished The meaning of the term cf relief ” 
explained, ^and the distinction between it and the 
teirn “ cause of action” pomted out. Sarsuti v 
Kunj Behari Lal . .XL. B., 5 AIL, 345 

44. Civil Procedure 

Code , 1859 , s 7 . — Praud — Cause of action — S , as 
one of the heirs of his brother M., sued the sons of 
M , the other heirs of M., for, amongst other things, 
a declaration of his right to share m the rights and 
interest of ffl as the mortgagee under a deed of 
mortgage, which he valued at the principal sum ad- 
vanced under the mortgage, — viz , B5,6Q0, — stating 
his cause of action to be the obstruction caused by the 
sons of M to his sharing in M’s estate He obtain- 
ed a decree declaring his title to the share claimed. 
L , one of the sons of M, had fraudulently concealed 
from and kept S. in ignorance of the fact that pre- 
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Yiousiy to the smt he had realised B8,624 under tbe 
mortgage. On this fact coming to S 3 a knowledge he 
sued the sons of M to recover his share of that snm. 
Meld that the second smt was not barred by section 
7 of Act VIII of 1859 Buhoani Singh v Chilian 
Singh, 3 M. W., 27, followed and observed upon. 
Lachhan Singh v . Safwai. Singh 

[L L. R„ 1 All, 543 

45. Civil Procedure 

Code, 1859 , s. 7 . — Separate causes of action. — Sec- 
tion 7 of Act VIII of 1859 required that every suit 
should include the whole of the claim arising out of 
the cause of action, meaning the whole of the claim 
arising out of the cause of action upon which the 
suit was brought, not that every suit should include 
every cause of action or every claim which the plain- 
tiff had against the defendant. Accordingly, where 
a plaintiff had sued to obtain his share of an estate m 
land, in consequence of having been wrongfully dis- 
possessed by the defendant, whom he afterwards m 
the present suit sued for his share of personal proper- 
ty, being entitled to both under a will, it was held 
that the subsequent suit was not barred by reason of 
the non-claim m the prior one. The claim in respect 
of the personalty had not arisen out of the cause of 
action -which existed in consequence of the wrongful 
dispossession ; the case was not like one of the con- 
version of several things, and the causes of action 
were distinct. Buzlur Ruheem v. Shamsoonnissa 
Begum , 11 Moore’s I A 551, referred to. Pitta- 
p ur Baja v. Suriya Bau . I. L. R., 8 Mad., 520 

S C. Bajah op Pittapur v. Venkata Mahipati 
Surya . . . L. R., 12 1. A., 116 

46. — Suit for pro - 

perty by person having a right %n two capacities — 
J. had a right to share m a certain estate, as an heir 
to her father, and also as an heir to her brother. 
She transferred snch right by sale to M M. sued S , 
who had acquired the whole estate by pui chase at 
sales m execution of decrees against the other heirs of 
J’s brother, for J.’s share as one of her brother’s 
heirs m such estate, and obtained a decree. M then 
sued S for J’s share as one of her father’s heirs in 
such estate. Meld that M. was debarred flora 
bringing the second suit by the provisions of section 
43 of Act X of 1877. Shapkatunissa v Shib 
Sahai . . , . I. L. R., 4 All., 171 

47. — — • Civil Procedure 

Code, 1859, s 7 — Different causes of action — Suit 

for possession of land — Subsequent suit for trees — 
In 1869 P. brought a suit against Ins grandmother 
M. and another person for possession of a piece of 
land which P alleged had descended to him fiom 
his grandfather. In 1870 P sued the said M. and 
one J8. for some trees which he also claimed by right 
of inheritance from his grandfather Meld that the 
causes of action m the two suits by P were different, 
— viz , unlawful alienations by K. of the respective 
pioperties, the subject-matter of the different suits. 
Section 7, Civil Piocedure Code, requires that every 
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suit should include the whole of the claim arising 
from the same cause of action , hut although the 
Civil Procedure allows of claims arising fiom differ- 
ent causes of action being included in the same 
plaint, there is no provision of law which makes it 
obligatory on the plaintiff to do so Pbagji 
Rudabji v Endabji Bhimbhai . 9 Bom., 257 

48. — — - Separate suits 

for property acquired under one sale-deed. — Civil 
Procedure Code , ss 42, 43 — M purchased two houses 
under the same sale-deed Four years afterwards 
he sued for possession of one of the houses, alleging 
that he had been dispossessed by the ancestor of the 
defendant. Subsequently he sued the same defend- 
ant foi possession of the other, alleging that, at the 
time when he instituted the former suit, he had 
already been dispossessed of the house now in ques- 
tion, and by the same person. H 'eld that, although 
the plaintiff’s title to both houses rested on the title 
acquired by him under one and the same sale- deed, 
yet the cause of action — viz,, his ouster from the two 
houses on different occasions — gave rise to two se- 
parate causes of action, which he was not bound to 
join in the former suit, there being nothing m the 
Civil Procedure Code to compel him to do so Jardme, 
Skinner , Co., v. Shama Soonduree Debia, 13 W. 
M., 196 ,* and Mam Sunder Saha v. Delanney, 20 W. 
M , 103 , referred to. Riayatullah Khan v. Nasib 
Khan .... I. L. R., 6 All., 616 

49. t Suit by heir after 

suit by his father for same cause of action . — A suit 
by an heir on the same cause of action on which a 
suit was previously brought by his father, and for 
property which, though different, might have been in- 
cluded in that suit, is barred by section 7, Act VIII 
of 1859. Sooeuj Peeshad Tewaby v Saheb Ball 
Tewaby 3 W. R., 25 

50. Civil Procedure 

Code , 1859, s 7. — Suits for property purchased at 
different times — A former suit for a share ot property 
purchased m the name of G- , one of the members of 
a joint family which claimed it to be joint property, 
does not bar the plaintiff from suing for other of the 
family property which was bought in the name of 

'another of the members, at another time, the latter 
claim being no part of the claim arising out of the 
cause of action in respect of the property first men- 
tioned so as to come within the meanmg of Act VIII 
of 1859, section 7. Ramhtjbey Monbttl v Mo- 
thoob Mohun Mondub . 20 W. R., P. C,, 450 

51. Suit for share of 

property not included m former suit because the 
j permission of Government was necessary to sue — 
The plaintiff brought a suit in 1860 against the de- 
fendants to recover Ms share in the joint family pro- 
perty. The present claim, which was for a share in 
the rents of certain mam lands, also joint family 
property, was not included m the suit of 1860 At 
the date of the former suit the land in respect to 
which the preseot suit was brought was subject to 
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the provisions of Regulation IV of 1831, and the 
Civil Courts had no jurisdiction to tiv the suit in 
respect to such laud without the permission of the 
Government. It did not appear that the plaintiff 
had applied to the Government foi permission to sue. 
Held, that the plaintiff was not precluded by section 
7 of the Civil Procedure Code from maintaining the 
present suit. Meanmg of the words “ cause of action ** 
discussed. Pattabavy Mudali v Ahdimhla 
Mudabi 5 Mad, 419 

52. Separate claims 

in same right. — Civil Procedure Code, 1859 , 5 7. — 
Where the plaintiff claimed by right of inheritance 
for partition of one out of a number of villages left 
by his ancestor, and the low T er Court dismissed the 
claim as untenable under section 7, Act VIII of 
1859, — Held that that section, though it might 
operate as a bar to any future claim by plaintiff for 
partition of the remaining villages by light of in- 
heritance, could not he held to bar the present claim. 
Choe Singh v. Bahaboob Singh . 1 Agra, 55 

53. Suits for pro- 

perty possessed under different rights — Distinct 
causes of action.— Where, a lessee in one case, after 
resuming certain rent-free lands on behalf of his 
landloid, retained them in his own possession, and, 
in another case, retained portions of land which he 
had obtained by way of lease, — Held that, though the 
lessor’s title to recover was the same, the causes of 
action were entirely distinct Doobga Hath Roy 
Chowdhry u. Roy Kalee Nabain Roy 

[24 W. R., 212 

54. Suits by heir to 

cancel alienations made at various times — A widow 
of a deceased Mahomedan alienated her husband’s 
property by two deeds to different persons at differ- 
ent times. A suit was brought by the heirs of the 
deceased, first to set aside the second alienation, and 
then a second suit to cancel the fiist alienation 
Held that section 7, Act VIII of 1859, did not bar 
the second suit. The heir’s cause of action against 
different alienees, who have acquired possession under 
alienations made at different times and under differ- 
ent circumstances, was not one and the same, the 
question of right of succession to the deceased and 
’widow’s competency to alienate arising equally in 
both the cases notwithstanding It was not obli- 
gatory on the heirs to make all the alienees parties to 
the first suit upon pain of forfeiting all future right 
of suit against them by reason of such omission. 
Jehan Bebee v. SaiYue Ram 

[1 Agra, F. B* 109 : Ed. 1874, 82 

* 

55. Suit to set aside 

alienations of portions of estate — A Hindu, whose 
share in an ancestral estate had been alienated by a 
co-proprietor, mstituted simultaneously three differ- 
ent actions against the co-proprietoi, and the persons 
to whom the ahenations had respectively been made, 
to recovei several distinct parcels of land which 
constituted his share. Held that as the plaintiff had 
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but one single cause of action against the co-proprie- 
tor, be ought to have brought but one suit against 
him, and either included all the alienees in this suit, 
or brought separate actions against the alienees for 
the several pieces of land in their possession, and 
caused the proceedings m these suits to he stayed till 
the suit against the co-propnetor was determined. 
The course of procedure last indicated is the more 
correct course. Vitrtt v. Narayan Dabhxxear 

[5 Bom., A. C., GO 

60. Civil Procedure 

Code , 187 ? , 5 43 — Act VIII of 1859, $. 7 —Suit for 
partition of portion of property — If a person inten- 
tionally omit to sue for any portion of his claim, the 
provisions of section 43 ot Act X of 1877, as well as 
the provisions of section 7 of Act VIII of 1859, bar 
the institution of a second suit for the portion so 
omitted : so that where a family property consisted 
of lands as well as debts, and the plaintiff at first 
sued for a partition of debts only, and then compro- 
mised and withdrew the suit without the permission 
of the Court, it was held that his second suit to de- 
mand a partition of the whole property was not 
main tamable. Ukha v. Daga 

[I. L. R,, 7 Bom., 182 

87. Different cause 

of action — Suit for share of undivided property . — 
Subsequent suit for partition of whole of the pro- 
perty — In applying the provisions of section 7 of the 
Code of Civil Procedure, 1859, the first thing to be 
eonsidei ed is w hether the cause of action m the second 
suit is the same as the cause of action in the first. 
If the canse of action be the same, the second suit is 
barred in respect of any portion of the claim omitted 
from the first suit, but not otherwise Accordingly 
v here the plaintiff, as a member of an undivided 
Hindu family, sued for a share of a particular portion 
of the family property leaving the rest undivided, 
and his suit was rejected, as it had not been brought 
for his whole share, it was held that the suit was no 
bar to a second suit to have the whole property 
divided, as the causes of action in the two suits were 
entirely distinct. Eakaji bin Ranoji v. JBapuji 
bin Madhavrav , . 8 Bom., A. C., 205 

58. — Civil Procedure 

Code, 1859, s . 7 — Suit for partition omitting mort- 
gaged lands — Subsequent smtfor share of mortgaged 
lands*— The plaintiffs m 1863 sued the defendants 
for the plaintiff's share m certain undivided family 
property, and did not include m their claim certain 
lands then m the possession of mortgagees, which 
lands had been mortgaged by one of the defendants 
as manager of the family. The defendants subse- 
quently redeemed the mortgaged lauds. The plain- 
tiffs then filed a suit to recover their share of the 
lands so redeemed. Held that they were entitled to 
maintain such suit, as the mortgaged lands had not 
been available for an actual partition at the time 
of the former suit. Balebishna Vithal v Haei 
Shankar , . .8 Bom., A. C„ 64 
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59. Omission of mort- 

gaged field m suit for partition — Subsequent suit , — 
In 1861 the plaintiff brought a general partition suit 
(No. 1863) to recover his share of the family property 
in the possession of the first defendant and did not 
include in that claim a field then m the possession of 
a mortgagee. The field was subsequently redeemed 
by the first defendant, who again mortgaged it to the 
second defendant. The plaintiff then filed the pre- 
sent suit to recover his share m the field. The first 
Court allowed the plaintiff's claim, hut the District 
Judge on appeal threw it out, on the ground that it 
was barred both by section 7 of the Civil Pi ocednre 
Code, 1859, and by the “ law of limitation." The 
Judge based the latter finding on certain allegations 
made by the plaintiff in suit No. 1363, and m another 
suit brought by him against the first defendant and the 
then mortgagee of the field, from which allegations 
the Judge inferred a separation between the plaintiff 
and the first defendant. Meld m special appeal that 
the claim was not barred by section 7 of the Civil 
Procedure Code, because the mortgaged field was not 
available for an actual partition at the time of the 
former suit, No. 1363 of 1861. The true question 
for consideration m cases of this hind is whether the 
former suit was one in which the plaintiff might have 
recovered precisely that which he seeks to recover in 
the second, and where the former suit is one for an 
actual division of property, the plaintiff is not hound 
in it to ask for a declaration defining his right in 
property not then capable of division. Dalkrishna 
Vithal v. Man Shankar, 8 Pom , A C., 64, follow- 
ed. Nabain Babaji Dabhqxkar v. Pandtjeang- 
Bamchandba Dabhoxeab . . 12 Bom., 148 

60. — * Civil Procedure 

Code, 1882, s. 43 — Relinquishment of part of 
claim — Suit for maintenance and suit for a share of 
the inheritance, distinguished — Cause of action — 
Election, Doctrine of — Succession Act (X of 1865), 
s 172, excep — A testator bequeathed all his pro- 
perty to his nephew, in which he included the share 
of his brother's widow in the ancestral property ,* but 
at the same time made a suitable provision for her 
maintenance and worship. The widow at first sued 
for and obtained the allowance allotted to her under 
the will, and afterwards brought a suit for a share in 
the ancestral property. Meld that, although having 
regard to the doctrine of election (Succession Act, 
section 172) the widow was precluded from again 
bringing a suit for a share of the ancestral property, 
it could not be said that the suit was barred under 
the provisions of section 43 of the Code of Civil Pro- 
cedure, inasmuch as the two claims were distinct, 
and indeed inconsistent, and did not arise out of the 
same cause of action. Pramada Dasi v Lae hi 
Naeain Muter . . I. L. R., 12 Calc., 60 

6L Suits to recover 

moneymisoppropm filed by manager ofgomi estate*— 
Civil Procedure Code, 1859, 7. — In a suit by mem- 
bers of a Hindu family which had become separate in 
1862, to recover certain moneys said to have been mis- 
appropriated by the defendant while manager of the 
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Joint estate, it appeared that the plaintiffs had previ- 
ously sued him since the separation to recover certain 
other moneys belonging to the said joint estate, also 
said to ha\e been misappropriated by him vhile 
manager, and obtained a decree. Meld that the 
present claim should have been included in the former 
suit; and whether the omission was by mistake or 
not, it must be taken to have been relinquished, and 
under section 7 of Act VIII of 1859 could not now be 
entertained. Ganesh Chandra Chowdhry v. Ram 
Coomar Chowdhry . 3B.L. R., A. C., 285 

S. C. Radha Kishoee Debia v. Ram Coomar 
Chowdhry . . . , 12W. R., 79 

62. Smt to recover 

money misappropriated bp agent . — In a suit to 
recover certain sums of money misappropriated by 
defendant as plaintiff's general agent, where a similar 
suit had been bi ought against the same party upon 
a like allegation as to other sums of money ,—Meld 
that all the acts of misappropriation having occurred 
before plaintiff called upon defendant to render an 
account, constituted a claim arising out of one and the 
same cause of action. Monohur Das ©. Sebtttl 
Pershad . . . . . 23W.R,, 418 

63. - — 1 - 'Relinquishment 

of lands in another talooJc. — Civil Procedure Code, 
1859, s. 7 — Where, in a former suit to set aside the 
sale of a tenure, the plaintiff in specifying the lauds 
subject to that tenure excluded a portion of the lands 
once included therein as having been by a survey 
award included m the adjacent talook, — Held that 
the exclusion of such land from the former suit was 
not a relinquishment within the meaning of section 
7, Act VIII of 1859, so as to affect the right of the 
plaintiff to maintain a suit for the land so excluded. 
Prosunno Chunder Banerjee v. Kaxly Persafb 
Ghose . . , , W. R., 1884, 134 

64. — Instates in differ* 

ent districts — Civil Procedure Code, 1859, s. 7 . — 
The plaintiff claimed two estates as belonging to her 
deceased husband from which she alleged she was 
dispossessed by the principal defendant and others 
claiming under her. The estates were situated in 
different districts, A. and B. She obtained a decree 
for possession of the estate in A. In a subsequent 
suit for the estate in B. she alleged a different act of 
dispossession, but the defendants wero the same. 
Meld , the cause of action m both suits was the same, 
and that as she could have proceeded under section 
12 of the Code and brought one suit for both estates 
in either A. or B., the suit was barred by section 7 
of the Code. Jttmoona Dassee Chowdhranee v. 
Bamasoondereb Dassee Chowdhranee 

[2 W. R., 149 

65. Civil Procedure 

Code, 1877 , s 48 — Suit on mortgage of property in 
different districts — Former suit on one portion only . 
— A, B, C , and D. were the proprietors of a 
2 annas 13 gundas share in mouzah E , and also of a 
2 annas 13 gundas share m mouzah F., both in the 
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district of Bhagalpore. On the 19th September 
1872 A. mortgaged a 1 anna 4 pies share of E to 
M. On the 20th September 1872 A., B , C , and J). 
mortgaged their shares m E and F , together with 
property in the district of Tirhoot, to the plaintiff. 
On the 24th March IS73 A mortgaged his share m 
E. and P to J. On the 13th November 1874 A and 
JB . mortgaged their shares mE to K. On the 25th 
March 1874 J. obtained a deeiee on his mortgage, 
and the interests of A and B. were purchased on the 
5th January 1875 by L. On the 17th April 1874 
M , to whom the first mortgage had been assigned, 
obtained a decree and attached the property moit- 
gaged. L objected that he had already purchased 
the interest of A , and on the objection being allowed, 
M instituted a suit agaihst L. for a declaration of 
priority, and obtained a decree on the 9th August 
1876 In execution of this decree the property first 
moi tgaged was sold on the 4th March 1878, and after 
satisfying the mortgage a surplus of R7,664 remain- 
ed* After the institution of the first smt and before 
L f s purchase, the plaintiff instituted a suit upon his 
mortgage in the Tirhoot Court without having ob- 
tained leave to include that portion of the mortgaged 
property situate m the Bhagalpore district. On the 
17th July 1874 a decree was made in this suit. On 
the 17th January 1877 K. obtained a decree on his 
mortgage, and the shares of A. and B. in E. were 
sold, and purchased on the 3rd September 1877 by 
J7. The plaintiff had his decree transferred for 
execution to the Bhagalpore Court, and he attached 
the surplus sale-proceeds and a 1 anua 9 gundas 
share in E This attachment was withdrawn on the 
objection of L , who drew out the surplus sale-pro- 
ceeds The share purchased by M was also released 
from attachment The plaintiff now sued L , N , and 
the mortgagors for a declaration that his decree of 
the 17th July 1874 affected the E property, to re- 
cover the surplus sale-proceeds from L , and in case 
the decree should not be valid to tbe extent mention- 
ed, for a decree declaring his prioi lieu on the pro- 
perty in E Meld that the cause of action had been 
split. Orish Chimder Mooherjee v, Ramessuree 
Mehta, 22 W R , 308 ; and Kuiun Singh v. Mahomed 
Fyaz Ah Khan, 10 B L R, 1, followed. Bungsee 
Singh v Soodist Laid 

[I. L. R., 7 Calc., 739 : 10 C. L. R., 263 

60. — — Civil Procedure 

Code, 1859, s 7. — Multifariousness . — Section 7 of 
Act VIII of 1859 does not bar a suit for a declara- 
tion that property in the defendant's possession is 
subject to the mortgagee's lien, on the ground that 
such property was part of the property moitgaged, 
and was not included in a previous suit against other 
parties for other portions of the property. In the 
MATTER OF THE PETITION OF HURRY MOHUN 

PiP A -jr a ■vrrr'Tr 

[14 B. L. R„ 418, note : 15 W. R„ 480 

67, — — Suit to set aside 

mortgage by Mmdu widow — Civil Procedure Code, 
1859 , s . 7. — A Hindu widow executed deeds of gift 
m which her late husband's mother, the nearest 
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reversioner, concurred. After the death of the 
widow, hut in the lifetime of the mother, the next 
presumable reversioner sued to set aside the deeds 
and for possession. Such suit was held to he no bar 
to a second suit by the same plaintiff to set aside 
a mortgage by the widow and the mother of the 
deceased of a portion of the property which was the 
subject of the first suit, although in that suit the 
property was described as subject to the mortgage, 
and the name of the mortgagee was mentioned. 
The true test of the application of section 7 of 
Act VIII of 1859 is, whether there has been a split- 
ting of the cause of action. Golab Sing-h v. 
Ruben Singh. Ktjeun Singh ©. Mahomed Fzaz 
Adi Khan . . . 10 B. h. B,, F. C„ 1 

[14 Moore’s I. A* 176, 187 

03, — — Suit for declara- 

tion of lien . — Surplus sale-proceeds. — Civil Pro- 
cedure Code, 1859 , s. 7. — A mortgagee brought a 
suit against the mortgagor to have a declaration of 
his lien over the mortgaged properties, and obtained 
a decree He afterwards brought another suit 
against certain attaching creditors of his mortgagor, 
to have a declaration of his hen over certain surplus 
moneys in the hands of the Collector, who, previously 
to the institution of the first spit, had sold certain of 
the mortgaged properties free of all incumbrances 
for arrears of Government revenue. Held that the 
second suit was not barred under Act VIII of 1859, 
section 7 Kbistodass Kundoo v. Ramkant Roy 
Chowdhey 

[I. B. B., 6 Calc., 142 : 7 C. L. B„ 396 

^ 69* * — Suit for redemp- 

tion . — Omission of claim for improvements and ac- 
cretions. — Ciml Procedure Code , 1859 , s. 7.— A suit 
for redemption of land, without specification of de- 
tails, includes a claim for restoration of all accretions 
and improvements which it may have received while 
in the hands of the mortgagee; and if the Court 
omits to adjudicate upon part of the claim, the mort- 
gagor is not precluded, by section 7 of Act VIII of 
1859, fiom bringing a second suit in respect of that 
part. Bahshibam Gangabam v. Daeeu Tuea- 
eam 10 Bom., 369 

70. * Suit for overpay- 

ments to mortgagee m possession after suit to redeem. 
— Civil Procedure Code, 1859, s 7 — Where a mort- 
gagor filed a suit to redeem mortgaged lands, alleg- 
ing that the mortgagees m possession had been over- 
paid, but did not, in that suit, claim to recover the 
overpayments, which were therefore not awarded to 
him, it was held that he could not recover such 
overpayments nj a fresh suit brought for that pur- 
pose, as his claim was barred by section 7 of tbe 
Code of Civil Procedure. Baloji Tamaji Pothab 
v. Tamangouda bin Ghanasyam Gouda 

[6 Bom., A. C., 97 

71 * — — Suits for posses- 

sion of mortgaged property — Civil Procedure Code, 
1882, s,4 3. — AT. being mortgagee in possession of five 
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eighths of a pangu (share) of certain land — security 
for a debt of R400 — hypothecated his rights to M m 
1876. In 1878, K bought two eighths of the said 
five eighths from the mortgagor In 1879, K sued 
M. claiming possession of his two eighths on payment 
of R4G0 and obtained a decree and possession there- 
of. Pending this suit, PI. assigned his mortgage to 
M. M. was aware of the suit, and X. was awaie of 
the assignment when he paid R400 into Court for AT. 
In 1883, K. bought the remaining three eighths from ^ 
the mortgagor and sued AT and M to recover posses- 
sion thereof. M . pleaded that the suit was barred by 
section 43 of the Code, of Civil Procedure, inasmuch 
as K. might have recovered the five eighths in the 
suit against N . — Meld, that this plea was bad. 
BbAHANNAYAHI 17. Keishna 

[I. It. B», 9 Mad., 92 

72. Civil Procedure 

Code , 1877 , s 43. — Leave to omit to sue for any re- 
medy . — First hearing of suit — The plaintiff held a 
mortgage of certain immoveable property given to 
him by the defendant to secure the repayment of a 
loan of money with interest. The plaint stated the 
fact of the mortgage, but prayed only for a money- 
decree. The mortgage contained a personal under- 
taking to repay. Plaintiff’s counsel, directly upon 
the case being called on for hearing and before the 
case had in any way been gone into, applied (under 
section 43 of Act X of 1877, Civil Procedure Code) 
for leave to reserve his remedies under the mortgage, 
taking then only a money-decree— an application 
which, it is provided by that section, must he made 
u before the first hearing.” Meld that the applica- 
tion was not too late, Pestonji Bezonji v. Ab- 
dool Rahiman . , LL.B.,5 Bom., 463 

73. Civil Procedure 

Code, 1877, s. 43. — Res judicata — DeJchhan Agri- 
culturists' Relief Act, XVII of 1879. — Mortgagor . — 
Mortgagee — Suit for account merely.— Subsequent 
suit for possession — Where there has been a suit 
between an agiiculturist mortgagor and his mort- 
gagee for an account merely, a subsequent suit for pos- 
session on payment of the money declared to be due 
is barred under either section 13 or section 43 of the 
Code of Civil Procedure Bhau Balaji v Haei 
Nilkantheav . . I. L. B., 7 Bom., 377 

74. Civil Procedure 

Code, 1877, s.43.— Rond for the payment of money 
hypothecating property as collateral security for 
such payment — Omission of claim — The obligee of 
a bond for the payment of money, hypothecating im- 
moveable property as collateral secunty for such pay- 
ment, sued for the moneys due on the bond, but omit- 
ted to claim tbe enforcement of his hen, and obtain- 
ed a decree only for the payment of the amount of 
the bond-debt He subsequently sued to enforce his 
hen Meld that, under section 43 of Act X of 1877, 
as amended by section 7 of Act XII of 1879, be could 
not be permitted to sue to enforce his lien. Gumani 
v Ram Padabath Lad . 1. 7U B., 2 All., 838 
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75 ^ Cnnl Procedure 

Code] 1877, s 43 — Omission to sue for one of several 
remedies.— Mortgage —A mortgagee had two reme- 
dies in respect of the mortgagor’s breach to pay the 
stipulated interest at the tune fixed by the contract 
of mortgage, one being a suit on foreclosuie proceed- 
ings to°convert the mortgage into a sale, and the 
other a suit to recover his money against his debtor 
by enforcement of his hen against the mortgaged 
property He sued for the first remedy in respect of 
such breach, omitting the second. His suit was dis- 
missed on the ground that he was not entitled to such 
remedy until the expiration of the mortgage term. He 
afterwards sued for the second remedy. Held that, 
inasmuch as the mortgagee was not at the time of 
his suing for the fiist remedy “a person entitled 
to moie than one remedy,” not being "entitled” to 
the first but only to the second, his omission at that 
time to sue for the second remedy was not under sec- 
tion 43 of Act X of 1877 a bar to his afterwards 
suing for it. Piaei v. Khiadi Ram 

[L L. R., 3 All, 857 

76. Civil Procedure 

Code , 1877 , s. 43. — Lease by usufructuary mort- 
gagee cf mortgaged property to mortgagor. — Hypothe- 
cation of mortgaged property as security for rent . — 
Suit for rent zn Pevenue Court.— Suit for enforce- 
ment of hen in Civil Court — The usufructuary 
mortgagee of certain land gave a lease of it to the 
mortgagor, the latter hypothecating the land as se- 
curity for the payment of the rent. Arrears of rent 
accruing, the mortgagee sued the mortgagor for the 
same in the Revenue Court and obtained a decree. 
Subsequently the mortgagee sued the mortgagor in 
the Civil Court to recover the amount of such decree 
by the sale of the land, claiming under the hypothe- 
cation Held that the second suit was not barred by 
tbe provisions of section 43 of Act X of 1877. Ban- 
da Hasan v. Abadi Begum . L L. R., 4 AIL, 180 

77* — Civil Procedure 

Code , 1877, s. 43 — Mortgage. — Decree enforcing 
lien. — Suit against purchaser to enforce decree . — 
The obligee of a bond for the payment of money, m 
which certain property was mortgaged as collateral 
security, sued the obligor for the money due on such 
bond, claiming the enforcement of such mortgage. 
At the time the suit was brought such property was 
in the possession of a third person, who had purchased 
it at a sale in execution of a money-decree against the 
obligor of such bond. The obligee did not make tbe 
purchaser a defendant to the suit. He obtained a 
decree m the suit for the sale of such property Be- 
ing resisted in bringing it to sale by the purchaser, 
he sued the pui chaser to have it declared that such 
property was liable to be sold under his decree. 
Held that such second suit was not barred by the 
provisions of section 43 of the Civil Procedure Code. 
Bahbaichi Chaudhbi v. Subju Naik 

[I. X». R.,4 AIL, 257 

78. Civil Procedure 

Code, 1877 1 s. 43.— Lease by usufructuary mortgagee 
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of mortgaged property to mortgagor . — Hypotheca- 
tion of mortgaged property as security for rent . — 
Suit for rent zn Revenue Com t — Suit for enforce- 
ment of hen m Civil Court — The usufructuary 
mortgagee of cei tarn laud granted a lease of such 
land to the mortgagor, the latter hypothecating the 
land as security for the payment of the rent. Ar- 
rears of rent accruing, the mortgagee sued the mort- 
gagor for the same m the Revenue Court and 
obtained a decree. Subsequently tbe mortgagee sued 
tbe transferee of sucb land in tbe Civil Court to 
recover the amount of such decree by the sale of the 
land, claiming under the hypothecation. Held, follow- 
ing Banda Hasan v Abadi Begam , I. L. R., 4 All , 
ISO, that such claim was not barred by the provisions 
of section 43 of Act X of 1877 , that it could only be 
made through the medium of the Civil Court , and 
that the shape in which it was presented was perfectly 
regular. Imami Begam v. Gobind Peasad 

[I. L. R„ 4 AIL, 318 

79. Omission to 

claim compensation-money. — Subsequent suit. — Civil 
Procedure Code, 1859 , s. 7*— A., a Hindu widow, 
granted, without legal necessity, a mokurrari lease of 
certain mouzahs, portion of her husband’s estate, to 
B. During B *s possession part of the lands com- 
prised in the granted mouzahs were taken up by 
Government, and the compensation-money was lodged 
in the Collectorate A. having afterwards died, the 
next heirs of A/s husband, on tbe 7th October 1871, 
sued B to recover possession of the mouzahs, but not 
being aware of tbe facts, did not in that suit claim 
the compensation-money lying in the Collectorate. 
While this suit was still pending, B , m March 1872, 
drew the compensation-money out of the Collectorate. 
The heirs, after obtaining a decree against B. for 
possession of the mouzahs, on the 13th September 
1875 instituted a fresh suit against him to recover 
the compensation-money wrongfully drawn out by 
bim from tbe Colleetoiate. Held that the suit was 
not barred by section 7 of Act VIII of 1859 Held, 
further, that the claim of the heirs was a proper sub- 
ject for a regular suit, and could not have been heard 
and determined m the course of the proceedings m 
execution of the decree which they had obtained 
agamst B. for possession of tbe mouzahs. Nund 
Lall Bose v . Abqo Mahomed 

[I. L, R., 5 Cala, 597 

S. C. Nhnd Laid Bose v Abu Syed 

[5 C. L. R., 45 

80. Civil Procedure 

Code, 1882, s. 43. — Suit for money paid under Land 
Acquisition Act — In 1876 K sued If on a bond, 
dated 25th December 1869, for R5,000, by which 
certain land in the district of South Tanjore was 
hypothecated as security for the debt, and obtained a 
decree on the 6th of April 1876 for the sale of the 
lands, which he purchased on the 17th August 1876 
for R6,000. K then discovered that part of the land 
hypothecated, situated within the jurisdiction of the 
Subordinate Court at Kumbakonam, had been ac- 
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quired by a railway company under the Land Acqui- 
sition Act m 1874, and that the compensation, B46G 
(claimed by Mis mother, who sold the land to the 
company), was lodged in the treasury of Kumha- 
konam m the name of M ’$ mother* X having ap- 
plied to the Suboidmate Court for an order for pay- 
ment out of this sum, the Court, by order dated 28th 
February 1880, directed that the question of title to 
the money should he decided by suit. JST. then sued 
M., as the sole heir of his deceased mother, in the 
District Munsif s Court of Tiruvadi (where M. re- 
sided), for a declaration of right to and to recover the 
said sum of R46Q. The suit was filed on the 4th 
September 1880 On the 16th April 1880 M. assign- 
ed his interest in the money sued for to V., who was 
made defendant in the suit on his own application, 
and pleaded that the land having been acquired by 
the railway company m 1874, before the suit upon 
the bond was filed, this suit was barred by section 43 
of the Code of Civil Procedure. Held that K not 
having known, at the date of his suit on the bond, of 
the acquisition of the land by the railway company, 
the suit was not so barred. Vex kata Vibabagaya 
Vayyaxgae, Keishxasami Ayyangab 

[I. L. R^ 6 Mad., 344 

8L * Civil Procedure 

Code, 1882, s 43 — J Bond with alternative conditions 
for repayment of loan. — Decree for interest . — Second 
suit for further interest.— A bond provided for the 
repayment of a loan with interest by a stated time. 
In default of payment by that time it was provided 
that the loan might be added to an existing mortgage 
for a term of years, and repaid at the end of the 
term, together with the moi t gage -debt. After the 
expiration of the time fixed for the repayment of the 
loan, the obligee sued and obtained a decree for the 
interest which had accrued due at the date of the 
suit. He now sued for the further interest which 
had since become due. Held that the second suit 
was not barred by section 43 of the Code of Civil 
Procedure, for that the first: suit being for interest 
merely, and not for principal and interest, which 
were then both due, the plaintiff: must be taken to 
have elected, under the bond, to add the principal 
sum to the previously existing mortgage-debt, in 
which case he forfeited nothmg by suing merely for 
arrears of interest as they became due. Shbi Shai- 
IiApa v. Balapa Lokaxxa . I. L. R., 7 Bom., 446 

82* — — Civil Procedure 

Code, 1882, s. 43. — Multiplicity of suits. — When 
money is due on two or more bonds at the time of 
the institution of a suit, and the bonds appear to have 
been originally passed in respect of one claim, it is 
not incumbent upon the plaintiff to sue upon both 
bonds m one action There is nothing in section 43 
of the Code of Civil Procedure which would justify 
thi 3 Court m going behind the bonds to consider the 
circumstances out of which they sprung, albeit those 
circumstances might themselves at the time have con- 
stituted a cause of action. Umed Dholchand v. 
Pie Saheb Jiya Miya . I. L. R., 7 Bom., 134 
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83. Suit on bond. — 

Part of decree mfructuous for want of jurisdiction. 
— Civil Procedure Code, 1859 , s 7 — Where a holder 
of a bond m which properties are hypothecated as 
security for money lent, brings a suit for the whole 
claim and obtains a decree, but a part of that deciee 
is mfructuous for want of jurisdiction, he is Dot pre- 
cluded by Act VIII of 1859, section 7, fiom main- 
taining a second suit to enforce such part of his claim 
(as was mfructuously decreed in the first suit) against 
a third party who derives his title through the bor- 
rower subsequent to the date of the bond Gbish 
Chuxder Mookebjee v. Ramesstjbee Dabee 

[22 W. R., 308 

84. — ' - ■ Promissory note 

payable by instalments — Act IX of 1850, s. 34.— 
When two or more instalments of a promissory note, 
payable on the face of it by instalments, are due, the 
holder of the note is not at liberty to sue separately 
for each instalment or for some of them , he must 
sue for all the instalments due m one action A 
judgment recovered in a suit for one instalment 
when others are due is a bar to a suit subsequently 
brought for the latter, Mackintosh v Gill 

[12 B. L. R., 37 : 20 W. R., 358 

85. Suit on instal- 

ment-bond . — Civil Procedure Code, 1859, s . 7. — • 
Plaintiff sued upon an instalment-bond as each suc- 
cessive instalment fell due, and the whole of his 
claim on each instalment was included m his suit. 
He recovered the full amount of the first instalment 
under the first decree, and a portion of the second 
instalment in execution of his second decree. He 
now sued for the unpaid portion of the second instal- 
ment, and for the whole of the third instalment, in- 
cluding the interest. Held that such suit was not 
affected by section 7, Act VIII of 1859. Bolakee 
Lal v. Chowdhby Bhngsee Singh 

[7 W. R., 309 

86. - Promise to pay 

balance found due on accounts stated m instalments. 
— Promissory note — Note of agreement m account 
booh — In 1876 accounts were stated between B and 
D , and a balance of R800 was found to be due from 
D. to B. D. gave B an instrument whereby be 
agreed to pay the amount of such balance in four 
annual instalments of R200. B. at the same time 
noted m his account book that such balance was fe pay- 
able m four instalments of R200 yearly.” In July 
1879 B. sued D. upon such instrument for the 
balance of the first instalment. The Court trying 
this suit refused to receive such instrument in evi- 
dence, on the ground that it was a promissory note, 
and as such was improperly stamped Theieupon 
B, applied for and obtained permission to withdraw 
from the suit, with liberty to bring a fresh one for 
the original debt. In October 1879 B. again sued 
D., claiming the balance of the fiist and second instal- 
ments, basing his claim upon the note made by him 
in his account book He obtained a decree m that 
suit foi the amount claimed by him. In 1880 B. 
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again sned JD , claiming the amount of the third in- 
stalment, again basing his claim upon such note 
Meld by Spaneie, J , that the suit last mentioned 
was barred by the provisions of section 43 of Act X 
of 1877, inasmuch as JB should iu the second suit 
brought by him against D. have claimed the balance 
of the money found due bom D. to him upon the 
accounts stated between them, instead of claiming 
the balance of the instalments due. Held by Obb- 
pieiu, that such suit was not so barred, the 
causes* of action therein and m the former suit being 
different Banabsi Das v. Bhikaei Das 

[I. L. R„ 3 All., 717 


87. — Civil Procedure 

Code , 1859, s 7, — Suit to enforce claim against re- 
presentatives of deceased, — Held that section 7 of 
Act VIII of 1859, which baned ail future suits for the 
portion omitted or relinquished, had not the effect of 
prohibiting more than one suit to enforce satisfaction 
of a claim against the representatives of a deceased 
person The creditor had a right to make all the pro- 
perty of the deceased debtor in the hands of the 
several persons who might have succeeded to it hable 
for the payment of his debt, but he was not bound 
to bring his suit in such a shape as to include the 
whole of the representatives and the whole of the 
property at the risk of being precluded from all 
future suits. Pueumsooxh v. Soqbhan 

[2 Agra, 323 

88. — — — — Ciml Procedure 

Code, 1877, s . 43, — Stamp Act, 1879, s, 41 — Duty 
and penalty under Stamp Act . — Costs. — Suit to re- 
cover amount paid.— The plaintiff m a suit on an in- 
strument not duly stamped was compelled to pay the 
amount of duty and penalty the proper stamp on the 
instrument ought to have been paid by the defendant. 
In a suit with reference to section 41 of the Stamp 
Act to recover the amount paid, — Meld that the plain- 
tiff could not have recovered the amount as costs of 
the former suit m which it was paid, and that a 
fresh suit to recover it was maintainable. Ishab 
Das Masub Khan . . I. L. R., 6 AIL, 70 


80- Suit under colour 

of suit for rent to try question of title, — Civil Pro- 
cedure Code , 1859 , s. 7 . — Where a suit for possession 
would be met by a plea m bar, the plaintiff cannot 
be permitted to have the question of title tried under 
colour of a rent suit, such a proceeding being opposed 
to the principle laid down m Act VIII of 1859, section 
7. Ram Tunoo Koboo v, Shaboba Pebsha b Mub- 
mck, Gobam Mahomed Shaha v , Shaboba Peb- 
shab Mullick . . . .19 W. R., 91 

See Data l Chanb Sjlhoy t». Kabin Chandra 
Abhikaei . 8 B. L. B., 180 : 16 W. R., 235 

00. — - Suit far abate- 

ment of rent — Subsequent suit for excess of rent 
paid , — A plaintiff who has sued for and obtained a 
decree for an abatement of rent payable in respect 
of a putni held by him, may afterwards sue for a 
refund of the rent paid by him before instituting the 
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suit for abatement of rent, in excess of the amount 
justly payable, notwithstanding that he might, if he 
had chosen, have included this claim in his suit 
for abatement of rent Okhoy Koomab Chtjtto- 
PADHYA V. MAHATAP CHTFNDEB BAHADOOB 

[I. L. R., 5 Calc., 24 

91. Civil Procedure 

Code, 1882, s . 43. — Enhancement of rent, Suit for . 
— Subsequent suit for rent . — Under sections 42 and 
43 of tbe Civil Procedure Code, plaintiffs must bring 
their entire claim and every remedy enforceable m 
respect of that claim into Court at once, and if they 
fail to do that m any suit, they cannot afterwards 
avail themselves of any remedy on which they have 
not chosen to insist m the fiist suit Suits for en- 
hanced rent, and suits for rent, are claims arising in 
respect of the same subject-matter, and a plaintiff 
cannot be allowed, after having unsuccessfully sued 
for rent at an enhanced rate, to sue for the original 
rent for previous years Kunnock Chttnbeb 
Mookebjee v Gubtj Dass Biswas 

[I. L. R., 9 Calc., 919 : 12 C. L. R., 599 

92. Civil Procedure 

Code, 1859, s. 7. — Suit for arrears of rent, — A suit 
for arrears of rent was not barred under Act VTII of 
1859, section 7, by the fact that the plaintiff had 
split his claim, — ? e., the jummaj but the circumstance 
that a part of the jumma had been omitted would be 
a bar to tbe plaintiff suing subsequently for such, 
part. Pitbsttn Gopab Paub Chowbhby V. PdOBNA- 
NUNB Mtjlbick . . .21 W. R,, 272 

93. — Suits for arrears 

of rent — Rent for separate years — Civil Procedure 
Code, 1859, s . 7 . — 'Under section 7 of Act VIII of 
1859 it was held that arrears of rent for successive 
years are several and distinct causes of action, in 
respect of which a plaintiff may institute separate 
suits. Sutto Chuen Ghosab v Obhoy Nbnb Doss 

[2 W. R., Act X, 31 

Ram SooNdee Sein v. Kbishno Chunbeb 
Goopto .... 17 W. R,380 

KbistoKinettbPoeamantck v. Ramdhun Chat- 
terjee . . . .24 W. R., 326 

94. Suit for rent . — 

Rent of separate successive years, — At the close of 
the Bengali year 1283, which was on the 11th 
of April 1877, the defendant owed to the plaintiff, 
his landlord, the rents of his holding for the years 
1281, 1282, and 1283, The plaintiff, in the month 
of April 1878, before the close of the year 1284, insti- 
tuted a suit for the rent for 1281 only, and obtained 
a decree. On the 10th of April 1879 he instituted 
another suit for recovery of the rents for the years 
1282, 1283, and 1284. Meld that the claim for the 
years 1282 and 1283 was barred under section 43 
of the Code of Civil Procedure, 1877. The cases of 
Sutto Churn Ghosal v Obhoy Nund Moss, 2 W. R. y 
Act X, 31 ,* Ram Soonder Sem v. Krishna Chun - 
dev Goopto , 17 W. R„ 380s and Krishna Ktnhir 
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Poramanick v Ramdhun Chatferjee, 24 W. R., 326, 
are overruled by section 43 of Act X of 1877, 
Taruck Chundeb Mooeerjee v. Panchu Mohini 

Bebya . I. L. R., 6 Calc., 791: S C. L. R., 297 
» 

See Balaji Sitaeam R aik v. Bhieaji Soyare 
Pbabhu . . . I. L. R., 8 Bom., 184 

95. Civil Procedure 

Code , 1882, s 43. — Suit for arreai & of rent — Appli- 
cation of the Civil Procedure Code to suits in Re- 
venue Courts — Relinquishment of part of claim . — 
The plaintiff sued under the provisions of Act X of 
1859 to recover arrears of lent for the years 1287, 
1288, and 1289 (1880 — 1882), after having obtained 
a decree for the rent due for the year 1286 (1879) in 
a suit instituted after the rent for the year 1289 (1882) 
had become due. J Weld that the provisions of sec- 
tion 43 of the Civil Procedure Code applied, and that 
the second suit was consequently barred. Madho 
Pralcash Singh v. Murh Manohar , I. L. R ., 5 AIL , 
405 , cited and approved Taruck Chunder Mookergee 
v. Panchu Mo him Debya , I. L. R , 6 Calc , 79 2, 
cited Adhirani Narain Kumabi v Raghu Ma- 
hapatro . . . LL.E,, 12 Calc., 50 

90. Civil Procedure 

Code , 1882, s. 43 — Cause of action. — Separate suits 
for rent due for successive years . — Petitioners filed 
two suits in a Small Cause Court on the same day to 
recover rent dne for two successive years under the 
same lease. The sum of the two claims exceeded the 
pecuniary limit of the Court’s jurisdiction. The suit 
for the rent of the fiist year was dismissed under 
section 43 of the Code of Civil Procedure, on the 
ground that the claim ought to have been included 
in the suit for the second year’s rent. Reid that, 
as the petitioners had no intention of abandoning 
either claim, the proper course was to allow them to 
withdraw both suits and file a fresh suit in a compe- 
tent Court* Alagu v. Abdoqla 

[I. L. R., 8 Mad*, 147 

97. Suit waiving 

difference of exchange — Civil Procedure Code, 1859, 
s 7 . — An auction-purchaser of a zemmdan, being 
entitled to be paid his rents in Azeemabad rupees, 
and having sued for the same m Company’s rupees 
(the former coinage being more valuable than the 
latter), his omission to sue for the difference of value 
was held to be an abandonment of claim under sec- 
tion 7, Act VIII of 1859, and to bar his recovery of 
it in a fresh suit. Mahomed Soadtjck Golestan 
v. Fobbes . . .5 W. R., Act X, 90 

98. Civil Procedure 

Code, 1859, ss. 7 and 97. — Omission of portion of 
claim . — Withdrawal of suit. — Institution of fresh 
suit including claim omitted . — Where the plaintiffs m 
a suit were permitted to withdraw from the same, 
with a view to bringing a fresh suit which should 
include a portion which had been omitted of the 
claim arising out of the cause of action, and such 
fresh suit was hi ought, the additional portion of the 
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claim m that suit was not barred by section 7 of Act 
VIII of 1859. Ilahi Baehsh v Imam: Baehsh 
[I. L. R., 1 All., 324 

99. Civil Procedure 

Code, 1882, s. 43— Act XII of 1881 (X -W P. 
Rent Ad), s 140 — Case struck nff with liberty to 
plaintiff to bring afresh suit —Omission to sue for 
part of claim in case struck off — Fresh suit for 
omitted claim not barred. — A recorded co-sharer of 
a mehal sued the lmnbardar for his share of the 
profits of the mehal for the year 1286 Fash At the 
time of the institution of the suit, the profits for 
1287 and 1288 Fasli also were due, hut no claim 
was then made in respect of them The suit was 
struck off on account of the non-appearance of the 
parties under section 140 of Act XII of 1881 (N.» 
W P. Rent Act), with leave to the plaintiff to bring 
a fresh suit. Subsequently the plaintiff brought a suit 
against the same defendant for his share of the 
profits of the mehal for 1287 and 1288 Fasli. Held 
that the smt was not barred by the provisions of 
section 43 of the Civil Procedure Code Mul- 
chand V. Bhieabi Dass. I. L. R., 7 All., 624 
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A N T)— continued, 

1. POWER OF REMAND. 

I* Appellate Court, Power of.— 

Power of Court of Special Appeal —h regular or- 
i ler.— Civil Procedure Code , 1859 , ss 351 , 354 , 355. 
—A Court of Special Appeal has, indirectly, the same 
powers as are nested m a Court of Regular Appeal hy 
sections 351, 354, and 355, Act VIII of 1859, m re- 
spect to a wrong older passed by a lower Appellate 
Court. Wuzber Ali v Kalee Coomar Chuceer- 
BUTTY . * • • .11 W. R., 228 

Contra, section 354 relating to trial of additional 
issues, is only applicable to regular appeals. Ke- 
tjUIi Kishen Mozoomdab 0. AMBALA 

[7 W. R., 328 

Kali Kristo Tagorb «. Judoo Lall Mullice j 

[24 *W. R., 20 

% ... Special appeal — 

Act Fill of 1859 , ss. 351 , 354, and 355 —In a suit 
on a bond executed under a mooktearnamah, which 
was not produced, the Court of first instance admit- 
ted secondary evidence of it, and decreed the suit. In 
special appeal, the High Court was of opinion that 
the secondary evidence had been improperly admitted, 
and, therefore, the decree in the plaintiff's favour 
could not stand. Upon this it was contended that 
the suit should be dismissed, as the Court hearing a 
case m special appeal had no power, under such cir- 
cumstances, either to remand the case or to call for 
additional evidence Held that, although the powers 
conferred by sections 351, 354, and 355 of Act VIII 
of 1859 on the Court of Regular Appeal aie not 
directly given to the Court of Special Appeal, yet the 
Court, wheu it found the order of a lower Appellate 
Court was wrong, could point out the error and 
direct the lower Appellate Court to make such order 
as would rectify the error Azur Ali v Kali 
Kumar Chuckebbutty . 2B L. R., A. C., 315 

3. — Remand order — 

Civil Procedure Code ( Act X of 1877), s. 562 — An 
Appellate Court has no powei to remand a case ex- 
cept under the provisions of section 562 of the Code 
of Civil Procedure Mudun Mohun Poddar v 
Bhaggomakyo Poplar . 1. L. R., 8 Calc., 923 

4. Local investiga- 

tion. '~*Axi Appellate Court is not competent to le- 
mand a case for re-trial after a local investigation 
Jeebuk Kissen Roy o. Dwareanath Roy 
Chowdhex . . . W. R., 1864, 363 

2. GROUND FOR REMAND. 

5 . Error in law. — Civil Procedure 

Code, 1859, s, 372 — To justify a remand it must be 
shown that the lower Court has committed some 
error in law, or that the case comes in some other 
way within the terms of section 372, Civil Procedure 
Code. Hurish Chunder Shaha v. Hurish 
Chuhder Paul . . . 25 W. R., 325 

6. — Erroneous deci- 

sion of first Court . — Civil Procedure Code , 1859 , 


REMAN'D — co n tinned. 

2. GROUND FOR REMAND— continued. 
Error in law— continued. 

s. 354 — Where a Subordinate Judge’s decision m ap- 
peal was not a right decision (his ordeis having been 
impossible of execution), the District Judge was held 
to ha\e been empowered, under Act VIII of 1859, 
section 354, f to send the case back, after fixing an 
issue, for a finding Umer Ali v Rumzai? Ali 

[23 W. R„ 347 

7. Decision given wlien Court 

was closed.— The fact that the decision of the 
Court of first mstance was passed on a day when the 
Court was closed does not necessitate the lower Ap- 
pellate Court remanding the case. Warrish Ally 
v . Lalla Ram Sahayb . . 1 Hay, 197 

8. Undervaluation of suit. — Pre- 

emption suit. — Where a pre-emption suit was valued 
at R31, though the consideration was R2,000, the 
High Court, m special appeal, refused to remand the 
case to enable plaintiff to make up the deficient stamp 
duty. Mewa Lall v. Behares Lall 

[14 W . R„ 195 

9. Addition of parties.— Rejec- 

tion of application to make mtervenor a party — 
Act X of 1859 , s. 77. — Where a Deputy Collector 
rejects an application hy a third party to intervene 
under section 77, Act X of 1859, a Judge has no 
jurisdiction on that party's appeal to remand the 
case to the Depnty Collector for re-trial, with direc- 
tions to make the mtervenor a party Khohdeae 
Kefaetoollah v . Mahomed Kabel 

[9 W.R.,345 

10. Question as io va- 

lidity of alienation — Improper remand by Appellate 
Court — M , a Hindu widow*, executed a deed of usu- 
fructuary moitgage m fa\our, the property hypo- 
thecated being the separate property of her husband 
m which she only had a life interest On the latter 
applying for mutation of names, JB objected that he 
was m proprietary possession under a deed of gift 
executed hy M , and the objection was allowed. In 
virtue of a clause m the deed of mortgage that, m 
case any demand w*as made m respect of the property 
within the mortgage term, the mortgagee was enti- 
tled to sue for the mortgage-money notwithstanding 
the term had not expned. J sued to recover the 
money hy the sale of the hypothecated property. JB., 
m addition to an objection to the validity of the 
mortgage based on the deed c& gift, pleaded that it 
was m\ alid under Hindu law, as against him, the 
next reversioner to the property, there bemg no legal 
necessity for the alienation The lower Appellate 
Court held that the mortgage was valid as against the 
deed of gift, but invalid as against the next rever- 
sioner, Finding that JB was not the next reversioner, 
it remanded the case to the Court of first instance, with 
instructions to make ceitain persons who had applied 
to that Court to be made parties to the suit, on the 
ground that they were the nearest heirs to JMJ ’s 
deceased husband, hut whose application that Court 
had rejected, defendants m the suit, as also any other 
persons who might claim to he near heirs, and to 
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REMAND — continued, 

2 GROUND FOR REMAND — continued. 

Addition of parties— continued, 

determine as between them who was the nest rever- 
sioner, and to further determine whether such nest 
reversioner had relinquished his rights in fa\ our of B., 
and whether the validity of the mortgage could be 
r questioned on the ground that AT, having only a limit- 
ed interest, had alienated for an indefinite period It 
was held that the suit was improperly remanded, and 
the Court decreed Ifs claim in respect of the pioperty. 
Bulaki Singh » Jai Kishen Das . 7 N". 'W\ > 203 

H« Order of remand, 

— Civil Procedure Code (XIV of 1882), ss 562, 
$64, and 566 — Addition of necessary parties not a 
ground for remand on a first appeal. — Where a 
Court of first appeal remanded a case to the Court of 
first instance for the addition of all necessary parties, 
and at the same time decided an issue as to the 
merits, and it appeared that the Court of first in- 
stance had not disposed of the case <f on a preliminary 
point, so as to exclude any evidence of fact which 
appeared to the Appellate Court essential to the 
determination of the rights of the pai ties,” — Held, 
first, that, on an appeal from the order of remand, I 
the decision on the merits, on which the order of re- 
mand was not based, was not before the High Court 
on appeal; and, further, that the order of remand was 
unsustainable under sections 5G2 and 584 of the Civil 
Procedure Code (Act XIV of 1882), which aie stuct- 
ly binding on all Couits of first appeal The proper 
course for the lower Appellate Court would have been 
to 30m the parties whom it found to be necessary, 
and then to raise the pioper issues as between the 
plaintiff and those parties, and, if necessary, to refer 
the issues to the Court of first instance for trial 
under section 566. Ganesh Bhikaji Juveeab v. 
Bhikaji Kbiskna Jtjvekab 

[X tu R., 10 Bom., 398 

12. — Examination of witness. — 

Application to have witness examined — Omission 
to make order , — Where in the first Court the defend- 
ant applied for a witness to be examined, but no order 
was made on the subject, and on the case coming 
up on appeal, the Appellate Court, on its notice being 
called to the omission, remanded the case to the lower 
Court to entertain the application, — Held that there 
was nothing illegal m such a remand, though the re- 
mand sections of Act VIII of 1859 did not expressly 
apply to it Bonomalee Chub^ Mytee v. Hapiz- 
pddeen . 13 B. U R., 247, note ; 12 W. 317 

13. — Refusal to sum- 

mon witnesses . — If a defendant’s case is not closed, he 
has a right to have his witnesses summoned and to 
get an opportunity of producing them if he can do 
so in time. Where such right was refused to a 
defendant by the first Court, and his objection on 
that score was not noticed by the lower Appellate 
Court, the High Court, on special appeal, remanded the 
case for a fresh hearing. Bbgjo Nath Mooehopa- 
©hxa tr. PjaorAP Chundeb Thahoob 

[22 W. R., 296 


REM AND — continued. 

2 GROUND FOR REMAND — continued. 
Examination of witness— continued. 


14. 


- Insufficient 


examination of witness — Bad legal advice . — Where 
the oral evidence taken fell short of the requirements 
of the Evidence Act, section 63, only because the 
witnesses were not properly questioned, the High 
Court, on special appeal, held it to he unjust to let 
the plaintiff suffer on account of the inefficiency of 
his legal adviser, and so remanded the case for 
re-trial. Lochun Singh 0 . Het Nabain Singh 

[24 W. R„ 232 

15, Tioeal inquiry. Order for.— 

Uml Procedure Code, 1859, ss 351, 354.—, Further 
evidence . A Judge on appeal m a suit to open roads 
leading to a kotee, expressing an opinion that the 
tacts had not been sufficiently ascertained, directed a 
further local inquiry to be made, and remanded the 
case to the lower Court to be again decided there 
after such local inquiry. Held that he had no au- 
thority upon such a ground to remand the case for 
T f,t ( ?% l0n ’ th ere being no suggestion under Act VIII 
of 18o9, section 351, that the lower Court had erro- 
neously decided a preliminary point excluding evi- 
dence, and the reference not being of an issue framed 
oy the Appellate Court under section 354. Nundo- 
coomab Bannebjee v . Babby 

[Marsh., 121: 1 Hay, 269 

.If- ' ~ ■ Necessity of further evi- 

dence.— -Civil Procedure Code, 1859 , ss 351, 352. 

Cases heard together — Queer e,— Whether, under 
sections Sol and 352, Act VIII of 1859, when several 
cases are tried together, remand can he allowed 
for a new trial, on the ground that the plaintiff’s 
evidence had not been completely heard, and that it 
was an error m the Court below to deteimme all the 
cases at once. Snapped v. Todd, Finlay, & Co. 

[7W.R./313 
17. 


, ~ Befect in pleadings.— Juris- 

diction.— When it did not appeal on the face of the 
pleadmp, or on the evidence, under what kind of 
bastu the land m dispute fell, and no plea to the ju- 
risdiction of the Court under Act X of 185 9 had been 
taken m i the Courts below, the High Court would not 
remand the case to inquire under which class of bastu 
land the subject-matter of the suit fell, nor entertain 
the point of jurisdiction on appeal. Naimfdda Jow- 
wabdab ». Moncbiepp . 3B.L. R., A. C„ 283 

S. C. Nyhoodpee Joabdab v. Moncbiefp 

[12 W, R., MO 

18. — Defeet in plaint.— Civil Pro- 

1859> S f 54 ~~ Where tfe ere is a defect 
m the allegations m a plaint and the subject-matter of 
the absent allegation has not been tried in the Court 
below, the proper course is for the Judge to frame 
an , lss ^^ re f er it to the lower Court for trial 
^ section 354. Kassbenatfth 

Mooeu Reejoonissa . Marsh., 198 : 1 May, 487 

19. — - — Omission to settle issues* — 

Remand for re-triad * — Where no issues have been 
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REMAND — continued . 

2. GROUND FOR REMAND— continued. 

Omission to settle issues— continued. 
settled m a suit, the High Court will remand the 
case for le-trial. Jogeshub Rae ©. Doolun Rae 

[2 NT. W. s 1S3 

20. — Omission to raise material 

issue. — Suit for arrears of rent . — Parties — A case 
was remanded for re- trial on its merits because it was 
found, on special appeal, that material error had been 
committed in consequence of the omission on the 
part of the lower Appellate Court to frame issues 
between the parties, — e g, t the suit being for arrears 
ot rent, the issue inter aha whether the plaintiffs, who 
weie shaitliolders with others, were entitled to claim 
the traction of the rent for which they sued Sheo 
Sahoy Singh v. Bechtjn Singh . 22 W. R., 31 

21. Improper demand 

bp Appellate Court — Raising ft esh issues —A sued 
to eject a ryot on the giound of his holding over 
after the term of his pottah had expired. The ryot 
denied that he had ever held under a pottah from A , 
and alleged that the jote belonged to JB Plaintiff's 
allegations w r ere fonnd to be false, and his suit was 
dismissed The lower Appellate Court directed JB to 
be made a defendant, and remanded the suit to have 
the question of ownership tried between A. and JB., 
at the same time agreeing with the Court of first 
instance that the allegations in the plaint were false. 
Held that the lower Appellate Court should have 
dismissed the case, and was wrong m so remanding 
it. Per Cunningham, J — The light of framing new 
issues anses where the issues fiamed are insufficient 
to dispose of the matters raised in the plaint Ram 
Dhun Khan v Haradhun Puramamk , 9 B L . R , 
107, note 12 W. R 401, cited and distinguished. 
Bhoobun Dass Mundul v Bilashmoney Dassee 

[1 C. JL. R., 415 

22. Raising fresh, issues. — Ap- 

pellate Court — Reference of issues for trial — An 
Appellate Court cannot remand a case foi trial wuth 
instructions to frame new issues It may refer any 
issues for trial by the lower Court, whose finding 
and evidence are «io be returned to the Appellate 
Court for a final decision. Chundebnath Subma 
v Romanath Subma . . 1 W . R., 69 

23. Appellate Court 

— Defective or insufficient issues — Where no preli- 
minary point has been wrongly decided by the Court 
of first instance, and no evidence has been excluded, 
and the Appellate Court considers the issues, never- 
theless, to have been defective or insufficient, it is 
the duty of the latter not to remand the case, but to 
re-settle the issues and to determine the case itself, 
FUTTEHOOLLAH V. OOMDANISSA BlBEE 

[14 W. R., 69 

24. Trial on errone- 

ous issues , — Appellate Court — Where the Munsif, 
acting erroneously, forced the plaintiffs to amend 
their plaint, and, in consequence of that amendment, 
the Munsif also amended the issues and tried the 
suit on an entirely erroneous issue, the Judge of the 


REMAND — continued . 

2. GROUND FOR REMAND — continued* 

Raising fresh issues— continued* 

lower Appellate Court, as a Court of Equity, should, 
of his owm motion, have sent the case back to the 
Munsif, directing him to try it on its merits, and 
pointing out that he had taken a wrong \iew of the 
law. Gubu Pbashad Roy c. Ras Mqhun Muxho- 
padhya .... IC.L.R.,431 

25. Illegal remand . — 

Civil Procedure Code , 1859, s. 354 , — In a suit for a 
declaration of plaintiffs title to and possession of a 
share of certain property, she alleged that her title was 
demed by purchase from one R , who held under a 
deed of gift fiom T,, the wife of the original holder. 
Defendants’ case wus that then title was demed 
from the three grandsons of one R . K. by his daugh- 
ter C, The first Court dismissed the suit, consider- 
ing that the defendants’ title was proved, and that 
T. ivas not competent to dispose of the property by 
gift to plaintiffs vendor. The lower Appellate 
Court, finding that it was not satisfactorily proved 
that the defendants’ alleged three vendors were really 
the daughter’s sons of R, K , remanded the case for 
a finding on that issue. Held, with reference to sec- 
tion 354, Act YIH of 1859, that the order of remand 
was illegal Hueosoondubbe Debia v Unno 
Pooena Debia . . „ 11 W, 550 

20. Dismissal of ease on point 

not arising.— Suit under & 230, Ciml Procedure 
Code, 1S59 . — Where a lower Appellate Court found 
that a suit falling substantially under section 230, 
Act VIII of 1859, which had been received and num- 
bered as such, had been subsequently dismissed by 
the Court of first instance upon a point wffiich did 
not properly arise undei that section, — Held that it 
shonld ha\ e remanded the case to the first Coin t for 
tnal and decision under that section. Sabib Khant 
v Ram Luckhee Chowdhbain . 10 W. R. 9 438 

27. Remand for further evi- 

dence. — Civil Procedure Code, 1S59, ss. 352, 354 — 
Held by Jackson, J (wffiose opinion prevailed), that 
where a lower Appellate Court is of opinion that fur- 
ther eridence should betaken, it may take such evi- 
dence itself, or require the first Court to do so, but it 
is not competent to remand a case for a second deci- 
sion upon any of the issues, such a course being 
f oi bidden by section 352, Act YIII of 1859. Held 
by Makkby, J (dissenting), that a lower Appellate 
Court has power, under section 354, to send back a 
case for trial upon an issue not satisfactorily tried by 
the Court of fiist instance Umbika Chubs Mun- 
3DUL v. Rambhun Mohhbeib . H W w R. 5 35 

28. — Remand for re-trial on par- 

ticular issue. — Improper remand — Civil Proce- 
dure Code, 1877, ss 562, 566, 567. — Decision og 
lower Court on the merits — A decree in a suit having 
been passed on the merits by the Court oi first 
instance, the Court of Appeal, being of opinion that 
an issue not tried by the former Court ought to have 
been tried, reversed the decree, and, under section 562 
of the Civil Procedure Code, remanded the ease for 
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REMAND — continued, 

2. GROUND FOR REMAND — continued. 

Remand for re-trial on particular issue 
— continued. 

trial upon that issue. Held that the order reversing 
the decree and remanding the case for trial of the 
issue was impioper, and that the proper course for 
the Appellate Court to have taken was that laid down 
by sections 568 and 567 of the Code Mokund La l 
c. Hurbullubh Narain Singh 12 C. R. R., 138 

29. Obscurity in judgment— 

Affirming judgment of lower Court — Where an 
Appellate Court has considered a case and come to the 
same conclusion as the Court of first instance, occa- 
sional obscurity m the judgment of the former does 
not constitute a proper ground for a remand. Brojo 
Nath Sen v. Soorja Kant Sen . 25 W. R., 276 

30 . — - Omission to try ground of 

appeal taken. — Review of judgment — Where a 
ground of appeal stated m the written memoran- 
dum is not alluded to when the appeal comes on for 
hearing, the Court is not at fault if no decision is 
passed upon it. If, having had his attention called 
to it, a Judge fails to decide such point, the 
proper course for the parties aggrieved is to ask him 
to review his judgment In neither case is the 
omission ground for remand on appeal Yusoor 
Ali Chowdhry v . Fyzoonissa Khatoon Chow- 
D HR AIN 15 W. R., 298 

31 . Omission to decide point 

raised. — Issue, though trifling , left undecided . — 
Where the lower Courts have come to no decision on 
a point raised, the plaintiff in special appeal has a 
right to a remand for the point to be tried, even 
though very trifling. Mullick Amanut Axi v. Uk- 
xoo Basse . , . . 25W. R., 140 

32. Improper reception of evi- 

dence by lower Court. — Ground for decision , 
Consideration of. — On second appeal, the High Court 
has, generally speaking, no right to look at the evi- 
dence to decide whether the remaining evidence, m a 
case other than that which has been improperly ad- 
mitted, is sufficient to warrant the finding of the 
Court below. The only cases which can he, with 
propriety, disposed of under such circumstances 
without a remand, are those where, independently of 
the evidence improperly admitted, the lower Court 
has apparently arrived at its conclusions upon other 
grounds. Womes Chundee Chattbrjee v. Chon- 
dee Chtfrn Hot Chowdhry 

[I. L. R„ 7 Calc., 293 

3$. Mistake in admitting or re- 

jecting evidence. — Rrtor affecting merits — An 
act done by a party with the view of defeating a claim 
made agamst him does not estop him from disputing 
afterwards the \ahdity of that act. Bykunt Nath 
Sen v. Gobogxla Sirdar . 24 W. R., 392 

34 . — Omission to consider evi- 

dence.— Civil Procedure Code , 1859 , s. 372.— When 
important evidence has not been carefully examined 
by the Judge m the lower Court, the Appellate Court 
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2. G HOUND FOR REMAND — continued 
Omission to consider evidence — continued . 

will, on special appeal, remand the suit under section 
872 of Act VIII of 1859. Deguhber Dossee v. 
Kissen Dkur Nunpy . 1 Ind. Jur., NT. S , 35 

35. Omission to decide material 

issue. — Decree based on point not m issue — The 
f lower Appellate Court not having decided material 
issues and having based its decree on a document not 
recorded in the case, the decree was reversed, and the 
case remanded for a fresh decision on the merits. 
Nichhabhai Pragji v. Isse Khan Haji Abduix 
Khan . . 2 Bom., 313: 2nd Ed., 267 

Dalpat Singh v. Nanabhai 

[2 Bom., 323 : 2nd Ed., 306 

Bai Vijkor v. Fakirbhai 

[2 Bom., 335 : 2nd Ed., 317 

Ceandrabhagabhai v , Kashinath Vithal 

[2 Bom., 341 : 2 nd Ed., 323 

Balaji Vishvanath Joshi b. Dharma 

[2 Bom., 385 : 2 nd Ed., 363 
Luchee Rah v, Mahani Rah . 1 Agra, 10 
Gooljehan v . Bunno . . 1 Agra, 252 

Shama Nttnd v. Ramavatar Pandey 

[1 Agra, Rev., 1 

Sajan v. Roop Rah . . 2 Agra, 61 

Shiah Labe v. Narain Dass . 2 Agra, 106 
Shades Rah v . Surma . , 2 Agra, 110 

Lutchhun v. Jogue Kishore . 3 Agra, 99 
Muhamhad valad Abdul Mubna v . Ibrahim 
vax ad Hasan . 3 Bom., A. C., 160 

Parvati v. Bhiku . 4 Bom., A. C,, 25 

Ajuram Maniram c. Kusaji 

[4 Bom., A. C., 43 

Goluck Chunder Dutt v. Anunt Kishore 
Gossain • . . ,25 W. R., 38 

30 . . Civil Procedure 

Code. — After a case is closed in the lower Court and 
is brought up on appeal to the superior Court, 
it cannot be remanded for re- trial on fiesh evidence, 
on the ground that the Judge below failed to try 
one of the issues. The Court of Appeal is bound, 
under section 353, Act VIII of 1859, to decide the 
case itself. Fuzeelun Beebee v. Ohdah Beebee 

[10 W. R., 469 

37 . Omission to try issue.— 

Reversal of finding on first issue — Omission to de- 
cide second issue . — The finding of the Court below 
on the first issue being reversed, the suit was re- 
manded for trial of the second issue, the Judge 
[ having omitted to determine that, and the defendant 
! not having given the evidence upon it, in consequence 
; of the first issue being found for him on the evi- 
dence given by the plaintiff. Maganbhai Hem- 

CHAND t>. MaNCHABHAI KAEEIANCHAND 

k [3 Bom., O. C., 79 
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Omission to try issue — continued 

38. — Civil Procedure 

Code, 1859, ss Sol 352 — In lemanding a case to a 
Court of first instance for the trial of an issue winch 
that Court had been directed to try, but had not 
tried, a Judge was held to have acted with strict 
propriety and m conformity with the provisions of 
sections 351 and 352, Act VIII of 1859. Ram 

ChAND HOOEEBJEE V K AMEN EE DEBEA 

[10 W. R f 236 

39. — Finding on issues 

framed —The High Court will not in a special appeal 
lemand the case where there has been a distinct find- 
ing by the District Judge on the only issue framed 
by him, though he may have omitted to find on 
another issue raised before the Munsiff, but not 
called for by either party on appeal. Moti Bkagyan 
®. Harjivan Girdhubdas 

[2 Bom., 34: 2nd Ed., 32 

40 . Ciml Procedure 

Code , 1859 , s 352 — Where the lower Court had 
decided a case on the merits, and the Appellate Court 
did not find that there had been any omission to try 
any issue or determine any question essential to the 
decision of the case on the merits, or that further 
e\ idence was necessary to enable it t# determine any 
such issue or question, — Held , the Appellate Court 
was m error m remanding the case under section 352 
for a fresh trial Mahesh Chundra Das v Ma- 
dhab Chandra Sirdar 

[2 B. Xj. R., S. 3ST., 13 : 10 W, R., 388 

41. Insufficiency of evidence for 

decision of material issue. — Civil Procedure 
Code , 1859, ss. 351, 354 — Where theie is no sufficient 
evidence before the Appellate Court for the disposal 
of an issue which is material to the determination of 
the suit, the proper couise to he followed is to re- 
mand the case under section 354, and not undei sec- 
tion 351 Ram Pershad v. Kishna 

[3 Agra, 146 

42. " 1 '■ ----- Civil Procedure 

Code , 1859, s 354 — Where an Appellate Court finds 
that there is no evidence upon the record to enable it 
to decide a question at issue between the parties, 
and remands the case under section 354 of the Code 
for additional evidence, it ought to require such evi- 
dence with the finding of the first Court to be sent up 

* to it for decision Skumboo Chunper Surnoear 

Russick Chunder Chung- . 15 W. R. s 346 

43. — — . Absence of evi- 

dence on material issues . — The lower Appellate 
Court has no power to remand a case, which has come 
before it on appeal, to the Court of first instance for 
a second trial, except where the first Court has decided 
the case upon a preliminary issue m such a way 
as to cause an absence of material evidence bearing 
upon the issues on the merits between the parties 
Lalla Shoobh Narain v, Nursingh Narain 

[20 W. R., 148 


REMAND — continued 

2 GROUND FOR REMAND— 'continued* 

44 Case decided on prelimi- 

nary point — Hearing on entire evidence — Where 
ah the evidence has been taken and the ca*e decided 
on a preliminary point, no remand should be made. 
Rama Koer v Labla Bhugwan L\ll 

[22 W. R., 224 

45 . Point not raised in Court 

below — Sufficiency of evidence for decision — The 
Appellate Court v ill not lemand a case fm re-tual on 
a point not r used m the Court below if the e\ idence 
already recoided is sufficient to enible the Appellate 
Court itself to decide the point Haridas Pussho- 
tah v Gamble . . . .12 Bom., 23 

43 . Decision on sufficient evi- 

dence — Appellate Court — Improper remand — A 
case should not be remanded when the Appellate 
Court is of opinion that the louei Court cannot pro- 
perly come to a diffeient decision upon the evidence 
than that to which it has already come Bonomalee 
Churn Mytee v. Shoroop Hootait 

[14 W. R. s 60 

47 . . Decision on preliminary 

point — Appellate Court having all the evidence 
before it — Where a lower Appellate Court has betore 
it all the evidence vhieh the parties wish to adduce, 
and decides upon a preliminary point (e g., the genu- 
ineness of a pottah), it has no authority to remand 
the case, but should itself try it. Ram Jot Sein 
v. Nunbo Moyee Dabea . . 10 W. R^ 374 

48 Decision on one issue out of 

many. — Decision after hearing all ike endence — 
Civil Pj ocedure Code,lSS2, ss 562 , 565, 566 — Illegal 
older of remand — A bistiict Munsif having taken all 
the evidence offered on the issues m a suit, disposed 
of the suit upon his finding on one of the issues with- 
out deciding the rest. On appeal the District Judge 
reversed the decree and remanded the suit for the 
trial of the issues left untried Held that, under sec- 
tion 562 of the Code ot Civil Procedure, the order of 
lemand was illegal. Amma v Exnhunvi 

[I. D. R., 9 Mad., 355 

49. Omission to decide on point 

for decision — The District Judge not having come 
to any positive finding m his decree on the point for 
decision laid do^n by himself on appeal, the suit was 
remanded ioi a trial on the merits Ramdas Sa- 
EHARLAB V , GaNGADKAR RAGHUNATH DONGRE 

[2 Bom., 186: 2nd E<U, 178 

50. Order of execution on in- 

sufficient evidence. — Duty of Appellate Court . 
— When a lower Court, on insufficient evidence of a 
decree having been kept m force, orders execution, 
the Appellate Couit should not summarily reverse the 
order, hut should remit the case, that the decree- 
holder may give further proof of the fact. Nilkunt 
Chuceerbutty v Sheo Narain Koonwar 

[8 W. R., 276 

51 . Omission to decide on merits 

of case. — Suit dismissed on preliminary point , — 

7 8 
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REMAND — continued. 

2 . GROUND FOR REMAND— continued. 

Omission to deeide on merits of case— 

continued . 

Power to decide case if reversed on that 'point on ap- 
peal. — Remand — When a Courts of first instance, 
after taking evidence, dismisses a suit upon a prelimi- 
nary objection without giving a decision upon the 
merits of the case, and the decree is reiersed on ap- 
peal, the Court of Appeal, if it considers the evidence 
on record sufficient, may decide the case, and is not 
bound to remand it for trial under section 5G2 of the 
Civil Procedure Code, 1877. Banbx Subbayya c. 
Mabalapalli Subanna * I. E. R., 3 Mad, 96 

52. Decision by lower Court on 

preliminary point— Civil Procedure Code , 1859 , 
s. 351 . — An Appellate Court is not justified in send- 
ing back a case for re-trial under section 351 of the 
Code of Cml Procedure, merely because the lower 
Court has disposed of it upon a preliminary point, 
unless such pomt has been so disposed of as to ex- 
clude evidence of fact which appears to the Appellate 
Court essential to the rights of the parties Joog- 
maya Djsbia v. Ramchunbeb Chatteejee 

[10 W. R., 378 

53 . Evidence ‘insufficient for 

decision on merits. — Decision in favour of suit 
proceeding , Reversing lower Courtfs . — The Judge, 
after disposing of the case on the only point on which 
the Munsif had decided, — viz , whether there was a 
cause of action, — and having satisfied himself that 
there was not sufficient evidence on the record to en- 
able him to pass a proper decision upon the merits, 
was held clearly right m remanding the case to the 
Munsif. Beommo Moyee Debia v. Koomobinee 
Kant Baneejee. Buboba Kant Banebjeb v 
Koomobinee Kant Baneejee . 17 W. R^ 466 

54. Evidence sufficient, but fur- 

ther inquiry necessary.— Reference of issue 
for trial — Civil Procedure Code , 1859, s . 354 . — 
Section 351, Act VIII of 1859, is meant for those 
cases in which a lower Court has disposed of a case on 
a purely prehmmary point When abundant evidence 
has been taken, if the lower Appellate Court think 
any further inquiry necessary, the proper course is 
not to remand the case to the lower Couit, but to 
frame an issue, and to refer the same to the lower 
Court for trial under section 354. Ram Chunbeb 
GOOBTA V. BhAGESSUB SUBMA 

[W. R., 1864, 357 

IiUCHMUN ItALL DoOBEY V. H BBS OHO y Lall 

[W. R., 1864, 361 

HuBEENABAIN GOSSAIN V. SUMBHOONATH MlJN- 

1W.E„6 

Hebbikosima v . Stephenson ,1W,E^ 298 

Hills v. Osman Biswas . . 25 W. R., 35 

Bfngo Chunbeb Baneejee®. Chunbeb Nath 
Chuckebbutty . . .25 W. R., 47 

Goluch Chunbeb Sen *?. Pubesh Maeomeb 

[25 W. R., 284 


REMAND— continued. 

2. GROUND FOR REMAND — continued . 

55 . Preliminary issue as to right 

to bring suit. — Remand for trial on merits , — 
Where a suit for rent was decided and dismissed by 
the lower Court, on the issue whether or not the plain- 
tiffs title to sue could be made out, — Held that it 
was not competent to the lower Appellate Court to 
remand the case m ordei that it might be tried on its 
merits. GOPAL CHUNBEB GOOHO V. JUGGODUMBA 

Dossia . . . . .10 W. R., 411 

58 . Dismissal of suit as 

brought in wrong Court. — Suit instituted in 
Revenue instead of Civil Court . — Appellate Court , 
duty of—N.-W. P Rent Act , 1881 , s 208.—' Where 
a suit instituted in the Revenue Court is dismissed by 
the Court of first instance, on the ground that it should 
have been instituted m the Civil Court, and the 
Appellate Court affirms the decision of the first Court, 
the Appellate Court should, under section 208 of the 
N -W P. Rent Act, 1881, remand the case to the 
Civil Court competent to entertain it for disposal on 
the merits. Ahmab-ub-bin Khan v. Majlis Rai 
£L L. R., 5|A1L, 438 

57 . Suit instituted 

in Revenue instead of Civil Court — N.-W. P. Rent 
Act , 1881, ss. 207, 208. — In a suit instituted m the 
Court of an Assistant Collected, an objection was 
taken that the &nt was not maintainable m the Reve- 
nue Court. The objection was allowed, and the suit 
dismissed. On appeal by the plaintiff, the Assistant 
Collector’s decision was affirmed The Appellate 
Court had not before it the mateuals necessary for 
the determination of the suit. Seld, reading to- 
gether sections 207 and 208 of Act XII of 1881 (N,- 
W. P. Rent Act), that though the objection to the 
jurisdiction was taken m the first Court and repeated 
before the Appellate Court, the latter should only 
have pro tanto entertained it for the purpose of 
determining to what Court it should direct its order 
of lemand, and should not have passed an order the 
effect of which was to maintain the dismissal of the 
suit. Debi Saban Lal v. Debi Saban Upabhia 

[I. X*. R., 6 All., 378 

Sheo Pbasab v. Anbubh Singh 

[I, L. R., 6 All., 440 

58 . Reversal of lower Court 

on point of limitation. — Trial on merits and li- 
mitation. — Remand for trial on merits . — The lower 
Court found the suit barred by limitation, but also 
beard and dismissed the suit on its merits Held 
that, though m appeal limitation be held not to bar 
the suit, there should be no remand for re-trial on 
the merits. Kerteenaeain Chowbhby v Pebthe- 
naeain Chowbhby . . . 1 W. R,, 32 

59. Suit held not barred by limi- 

tation. — Trial on merits — Civil Procedure Code, 
1859 , s. 351. — Where an Appellate Court decides that 
a suit is not barred by limitation aftei it has taken 
evidence and gone into the whole case, the decision 
is not one within section 351, and the Court is not 
competent to lemand the case, but ought to try it 
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% GROUND FOR REMAND— continued. 

Suit held not barred by limitation— con- 
ttnued 

upon the evidence, Hxjsstjjt Ali Chowdeey v 
Manoowab Ali . . .21 W. H, y 413 

GO. Decision on limitation and 

on the merits, — Insufficiency of emdence — Civil 
Procedure Code , 1S59, ss 35$, 357 — Power to 
remand.— "Where the Court of first instance decides 
both on the general merits and the plea of limitation, 
and the Judge of the Appellate Court considers that 
the ev idence upon the record is not sufficient to allow 
of a satisfactoiy judgment, and that he is m a posi- 
tion legally to order further evidence to be taken, he 
ought to pioceed m the manner provided m sections 
354 to 357 of the Code of Civil Procedure, but has 
no right to set aside the first CouiPs decree and 
remand the case for re-trial. Gooroo Pershad 
D urr v. Sbeenath Baneejee . 15 W. R., 314 

61. Decision on merits. — Insuffi- 

ciency of evidence. — Civil Procedure Code , 1859, s 
351 — When the decision of a lower Court is not on 
a preliminary point, the lower Appellate Court can- 
not remand the suit to that Court, with directions to 
take further evidence and to re-try the case, but the 
appeal must be kept pending on the file, and the re- 
cord must be sent to the lower Court, with orders to 
take the necessary evidence Kallee Sunxub 
Box v. Kishto Doolal Chowdhby 

[W. R., 1864, 296 

62. Additional evidence — Issue, 

Tt ial of, by lower Court — Defect of parties — Succes- 
sor of Judge making remand , Power of — When an 
Appellate Court remands a case under section 351 of 
the Civil Procedure, Code, 1859, for the trial of an 
issue which the lower Court may have omitted to 
raise or to try, it is not limited to the evidence 
then on the record, but may keep the case pending 
on its own file until the return of the first Court’s 
finding on the issue, with the evidence recorded 
on the trial thereof, or the Appellate Court maj 
itself try the issue so raised Where the evidence is 
accepted by a Subordinate Judge as sufficient to war- 
rant a decree, and the case is only lemanded tor a 
defect of parties, his successor is justified, when the 
case is returned by the first Court, m respecting the 
former judgment and looking upon the evidence as 
pnmd facie good and sufficient Wise v. Ishan 
Chundeb Banebjee . . 14 W. R., 380 

63 . — Decision as to costs. — Power 

to remand case for trial on merits where appeal is 
only as to costs — On an appeal as to costs only, the 
Appellate Court had no jurisdiction to return the 
case for tnal on its merits. Muthba Pershad v 
Bundee Boy , . . . 4 1ST. W., 20 

64. — Decision on second trial.*— 

Insufficiency of evidence . — JEmdence taken at first 
trial ♦ — In a suit to obtain possession of miras land, 
the Court of ongmal jurisdiction decreed for plain- 
tiff on the evidence, but on appeal its decision was 

IV 


R 3D ALAND — con 1 i n ced 

2 GROUND FOR R E M A N D— co nhnued. 

Decision on second tnal— continued, 
revet sed, on the giound that the claim had not been 
properly valued, and plaintiff was permitted to bring 
a fiesh action At the tnal of the second action the 
Munsif recorded las pievious decree and some addi- 
tional evidence, which the Distuct Judge on appeal 
considered to be insufficient. Meld that, under the 
peculiar ciicumstances of the case, the Judge, if not 
satisfied with the evidence taken at the second trial, 
should have allowed the plaintiff to give again the 
evidence adduced at the former trial. The lower 
Court’s decree was therefore reversed, and the suit 
remanded m older that this might be done Joti 
BIS' NlMBAJI V . SOMAJI BIS’ BAPAfI OURAY 

[1 Bom., 166 

65. Decision as to admission of 

evidence. — Additional evidence — Qiml Procedure 
Code, 1859, s 354 — The defendant pleaded payment 
and produced a letter of acknowledgment said to 
have been written by the plaintiff. The plaintiff de- 
nied its genuineness, and the Principal Sudder 
Ameen rejected the testimony of two pyadas who de- 
posed to the payment. On appeal the Judge remand- 
ed the case, requiring the lower Court to give the 
appellant the opportunity of proving the letter, and 
after lecordmg a fresh finding to return the case to 
his Court. Held that the lower Coui't wa3 bound to 
pronounce a distinct opinion as to the value of the 
evidence, and not to have rejected it altogether. Held, 
also, that the Judge was wrong in remanding the case 
under section 354, Act VIII of 1859, as he could 
have decided the case himself, taking such additional 
evidence as might appear necessary, Rgnpal Sing-h 
v Joy Mungul Singh . . 11 W R., 106 

66. Finding on evidence. — Im- 

proper remand — Duty of Appellate Court — Wheie 
the ground of legulai appeal to the lower Appellate 
Court was that the Court ot first instance ought 
to have found that an ijara existed, it was the duty 
of the Appellate Court to deteimme whether that 
fact had been pioved, and not to remand the case 
for le-tnal. Mahohed Ahsan v. Mahomed Yasin 

[9 W. R., 106 

67. — Issue of minority raised on 

appeal. — Facts entitling mortgagee to decree — 
Where, m a suit to make absolute a conditional sale, 
and to obtain a share m a certain village mortgaged 
to plaintiff (the usual year of grace hav mg been given 
and money been paid into Comt m satisfaction con- 
siderably after the term allowed by law), there is no 
issue respecting the mmonty of some of the mort- 
gagors, the case will not be sent hack to the Appellate 
Court foi inquiry whether ceitam of the mortgagors 
were minors, or whether the others mortgagedfoi 
such purposes as would bind the minors, notwithstand- 
ing one of the lower Courts has found the fact of 
the mmonty of one of the mortgagors. Subdux v 
Btjldeo . . . . .21, W. 9 23 

68 . . Case inconsistent with plaint 

— Power of Appellate Court to remand — Civil Pro- 

7 s 2 


/ 
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REMAND— continued. 

2, GROUND FOR REMAND — continued. 

Case inconsistent •with plaint —continued, 

cedure Code, 1859 , s 354. — If the Appellate Court is 
of opinion that the plaintiff, m argument before 
itself, is endeavouring- to obtain sometnmg other, 
than vliat he claims m the plaint, it is bound to dis- 
miss the suit, but if it thinks that the plaint can 
be reconciled, with the argument used on the appeal, 
and the case resulting is supported by the evidence, 
it is bound to determine the appeal — not to make an 
order under Act VIII of 1859, section 354. Tiluce 
Chender Dutt Chowdhry v. Brojo Soondtjr 
Mitieb 24 W, R,, 121 

60. Decision of only portion of 

Claim, — Improper order of remand — Confirma- 
tion of portion of case while remanding substantial 
issue . — A lower Appellate Court which remanded a 
suit to the first Court for decision of the substantial 
part of the dispute, should not have confirmed the 
decision of the first Court regardmg only one part of 
the claim. Maphub Chundeb Dey v Ram Dyal 
Guho 8 W. B., 303 

8. SECOND REMAND. 

70. Power of Appellate Court. 

— 'Decree reversed on appeal . — Error or defect ajfect- 
%ng merits of case or jurisdiction. — An Appellate 
Court can remand a case a second time on account of 
error, defect, or irregularity of procedure m passing 
a decree or order, provided the error, defect, or irre- 
gularity be such as to affect the merits of the case 
or the jurisdiction of the Court. When a suit has 
been regularly beard, and determined, and on appeal 
the deciee is reversed, the Appellate Court has the 
discretionary power to remand the case only if the 
decree should have been upon a preliminary point, and 
have the effect of excluding the consideration of 
evidence essential to the rights of the parties 
Muniaepah Natdtj v. Iyasamy Mudely 

[5 Mad., 313 

71 . Omission to carry out first 

Order of High.Court.—£ 2 ifota»il 2 aZ trial on the 
merits . — Where the lower Court had not fully carried 
out an order of the High Court remanding the case, 
but the case appeared to have been substantially 
tried fully on its merits, the High Court thought 
there should not be a second remand. Kashebnath 
Deb v. Shibessueee Debia . 8 W. R,, 503 

72. Remand after trial and deci- 

sion on evidence.— Appellate Com t, Dowers of 
— Objection talcen on appeal — Act VIII of 1859 , 
s 351 — Costs — A lower Appellate Court is not com- 
petent to remand a case for a second decision, except 
as provided by section >351, Act VIII of 1859, and 
therefore has no power to remand a case when a 
Court of first instance has investigated the merits of 
the case and passed its judgment upon the evidence. 
The objection that a case bas been improperly re- 
manded by the lower Appellate Court can be taken in 
special appeal from the decree passed upon the 
remand, although a special appeal might have been 


REMAND— continued, 

3. SECOND REMAND— continued. 

Remand after trial and decision on evi- 
dence — continued, 

preferred from the order of remand, hut the appel- 
lants were held not entitled to their costs. Majgram 
Ojha b. Nibmonby Singh Deo 

[13 B. D. R„ 188; 21 W. R., 328 

Beinbabun Dey v. Bison a Bibee 

[13 B. Ii. R., 200, note; 13 W. R., 107 

73. Form of second order of 

remand. — Defects in lower Court f s judgment on 
first remand —A lower Appellate Court, m remanding 
a case a second time, ought to state what the mam 
requirements of the first order were, and how the 
lower Court’s decision shows that they have not been 
earned out. Radhabullub Surma v. Anund- 
moyee Debea * , W, R,, 1864, Mis., 39 

4. PROCEDURE ON REMAND. 

74. Order of remand, Effect of. 

— Civil Procedure Code, 1859 , s, 354 —An order of 
remand to a lower Appellate Court implies a reversal 
of the first judgment of that Court. Kebul Ki- 
shen Mozoomdar v , Ambada . 7 W. R„ 326 

75. — Deepening of 

entire case . — The effect of an order of remand for a 
new trial is entirely to nullify the first decision and 
to reopen the whole case. Tarinee Kant Xahoo- 
REE V. KOONJ BEHAREE AwASTEB 

[12 W. R., 112 

76. * Demand for re- 

trial. — Deopening of whole case. — Wheie a suit was 
remanded by the lower Appellate Court for a u re- 
trial,” the intention of the order of remand was held 
to be that the whole case was to be gone into de 
novo, the plaintiff being allowed to prove her case in 
any way she could. Gun ad hue Dutt v. Shushee 
Mqnee Dossia . . . 21 W. R., 7 

77. Deopening of 

case as regards limitation. — Des judicata — Where a 
case is sent hack for trial on its merits, the order of 
remand shuts out objections regardmg limitation or 
res adjudicata. Sheo Sahoy Tewaree v. Ram 
Pebshad Narain Tewaree . 24 W. R,, 333 

78. Bower of Court hearing 

remanded cases. — Demand on particular issue — 
Power to proceed on other issues — A Court to which 
a case is remanded for re-trial on a particular issue, 
amongst others, cannot, on lemand, allow that issuer 
to be abandoned, and proceed to try the case upon 
the other issues raised. Shib Chunder Lahiri 
Joymada Dasi . . . 7 C. L. R^ 103 

79. Demand on one 

point — Deopening of others. — When a case is re- 
manded to the lower Appellate Court for decision of 
a question— e.g one of title — that Court has no au- 
thoiity to go beyond the order of remand and reopen a 
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4. PROCEDURE OX REMAKD — continued. 

Power of Court Rearing remanded cases 

— continued 

matter already adjudicated upon between the parties. 
Shaheb Tewaeee v. Kishobee Sahoy Sihgh 

[24 W. R., 330 

80. Remand for trial 

of issue under s 354, Civil Procedure Code, 1S59, 
Effect of. — Where an Appellate Court, m pursu- 
ance of Act VIII of 1859, section 354, sends an issue 
down to the first Court in order that such evidence 
as the parties desired to adduce upon it may be 
taken and returned, the result is not to remand the 
case for re-tnal, the first Court being functus officio 
in respect to such poition of the matter as it had 
already considered and determined. Gossain Dow- 
but Gee b v. Bissessub Geeb . 22 W. R. s 207 

81. Case remanded 

for consideration except on one point. — Finding 
of error on that point. — Where a case was remand- 
ed for reconsideration of the whole evidence with 
the exception of oue specified point, and the Judge 
after consideration came to the conclusion that his 
finding on that point had been erroneous, it was 
held that he could not, without a miscarriage of 
justice, allow that finding to remain unchanged. 
Hubee Xath Shaha v . IssEtf Chundeb Shaha 

[24 W. U., 318 

82. Absence of Judge 

who passed decree. — Jurisdiction of his successor . — 
Where a case is remanded to the lower Court to re- 
cord reasons for its judgment, if the Judge who 
passed the decree is absent, the superior Court should 
be informed of it by his successor. Under such 
circumstances his successor has no jurisdiction. 
Application should be made to the Bench which 
granted the order of remand for „an order for the 
present Judge to re-try the case de novo. Manice 
Sett c. KhettebmohUn Gossamee 

[1 Ind. Jur^ H. S. a 101 

83. — * Remand for re- 

cord of reasons.-— Re-tnal de now bg Judge's suc- 
cessor. — When a case is remanded to a particular 
Judge merely for him to record *the reasons for his 
finding, his successor, if the deciding Judge has left 
the district, acts without jurisdiction when he re- 
hears the whole appeal de novo. Bhybub Sheet 
v . Khettub Mohuh Gossain . 5 W. R„ 124 

Labla Bhoybo Labi* v. Labia Mokoond Lab 

[2¥.E, 275 

84. Remand for par- 

ticular issue. — Right to open case in full.— -A. rent 
case having been remanded to a lower Appellate 
Court with a view to its being ascertained whether 
an amulnamah produced by the plaintiff was the 
same as a pofctah filed in a survey case, the Judge 
found that it was the same, but the pottah was not 
the one which the defendant had given to the plain- 
tiff to file in the survey case. He accordingly re- 
versed his predecessor’s decree for rent, and adjudged 


EEMAM3 — conh n ued. 

4 PROCEDURE OX REUAND — continued. 

Power of Court hearing remanded eases 

— continued . 

plaintiff to pay damages under section 3, Act VI 
! of 1862. Reid that the additional finding was not 
opposed to the order of remand, that the whole ease 
was reopened ; and that the J udge had authority to 
award the damages without appeal on that point. 
Rax Chuhdba Sceita Chowdhey o Dagoo Khan* 

[10W, R., 339 

85. * Case remanded 

on issue of limitation — Right to open whole ap- 
peal. — In a case remanded to the lower Appellate 
Court for trial, by the Court of first instance, of the 
issue of limitation, which the appellant had not been 
allowed the opportunity of meeting, it was ruled 
that, upon the decision of that issue, it would be 
open to the parties to appeal upon the whole case, 
notwithstanding the appeal already had Rughoo 
Nundun Pebshab Sisgh v. Ceuttub Paub Siegh 

[10 W. R., 335 

86. — — Reopening of 

case . — U nder an order of remand in a boundary suit 
in which the Privy Council had made an order in a 
former appeal, — Reid that the High Court had no 
power to go behind the order of the Pnvy Council, 
and that so much of the High Court’s decision as 
reopened on fresh evidence what had previously been 
decided must be set aside, but that the evidence that 
had thus been brought to bear on the case was entitled 
to consideration so far as it bore on those portions 
of the suit in respect of which the former decision of 
the Privy Council was not conclusive. Coubt op 
Wabds v. Leebasund Singh 

[25W.E, P. C., 157 

87- Case sent by 

Judge to lower Court for further evidence. — In a suit 
for enhancement of rent, which had been remanded 
to the lower Appellate Court, with the instruction 
that the defendant had produced sufficient evidence to 
raise the presumption that he held his tenure at a 
fixed rate from the Permanent Settlement, and that 
it was for the Judge to give an opinion how far the 
plaintiff was able to rebut that presumption, — Meld 
that there was nothing objectionable m the Judge 
directing the first Court to hear further evidence 
upon the point. Raehab Chithbeb Tewabee v. 
KiffQOBAM Habeas . . 10 W. R., 442 

88. Giving evidence 

on issue raised on remand — Where a case is re- 
manded for the trial of an issue which had not been 
laid down by the Court which tried the case, the 
parties are entitled to have the opportunity of giving 
evidence upon it, although the order of remand con- 
tains no express direction to that effect. Kisto 
chubs’ Chuceebbutty v. Mugguh Chuceebbutty 

[10 W. R., 491 

89. ■ Additional evi- 

dence, Power to take — Where $ case is remanded, 
with a view to some special evidence being taken. 
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4 PROCEDURE ON R EM AND —conti nued. 

Power of Court Rearing remanded cases 

— continued . 

the Court receiving the order of. remand is not at 
liberty to allow the parties to produce other additional 
evidence. Bah Jeewan Labe v. Arjttn Chowbey 

[10 W. R* 303 

90. Object of re- 

mand — Civil Procedure Code , 1859 , s. 354 — The 
object of a remand under section 354, Act Till of 
1859, is not that the Judge should try the issues on 
the evidence ah eady taken, because that the Court 
sitting in regular appeal can do for itself, but that 
he should take such ev idence as the parties may have 
to offer for the determination of the issues. Abdqob 
KhYBAT V. JUMALOODDEEN HOSSEIN 

[10 W. R^ 244 

91* Fernand to Ap- 

pellate Court — Power to take additional evidence. 
—Where a case is remanded to a lower Appellate 
Court under section 354 of the Civil Procedure 
Code, 1859, the Judge may, under section 355, 
admit additional evidence, provided he records 
his reasons for doing so on the proceedings of 
the Court. Kalikbisto Tagobe v Juboo Lalb 
Mubbick 24 W. R., 20 

92. Remand with fresh issues. 

— Fusing day for further evidence. — When 
fresh issues are fixed by the Appellate Court, and 
remanded to the lower Court to be tried, the parties 
are entitled to have a day fixed for the reception of 
any further evidence which they may wish to adduce 
thereon. Watson v. Kunhye Bahadoor 

[9 "W. R^ 294 

93. Examination of witnesses. 

— Fresh evidence. — In a case remande d for a finding 
as to whether a confirmatory potfcah had been really 
given or not, it was held that as the order of re- 
mand did not restrict the Judge to the evidence on 
the record, he was at liberty to examine the wit- 
nesses who were in Court. Bam Suneee Sein v. 
Nileano: Biswas . . ,20 W. R., 392 

94. Hearing fresh evidence.— 

Hearing defendant who did not appear on original 
hearing. — When a suit has been dismissed upon a 
piehrumary point, and the decision on that point 
has been reversed by the Appellate Court, and the 
case goes down with a view to trial on its merits, 
evidence may properly be received even from de- 
fendants who had appeared, and a fortiori from a 
defendant who had not appeared. Koonj Behary 
Awustee v t Tabinee East Laeobee 

[8 W. R„ 285 

95. — Objection taken at former 

hearing and disposed of,— Fernand for re- 
hearing . — Objection to chitta. — "Where a review had 
been granted for the purpose of seeing whether a 
chitta ought not to he used, and the case was re- 
manded for re-heai mg, the party was held to be 
concluded from objecting that the chitta was impro- 


REMAND— continued. 

4. PROCEDURE ON BEMAND — continued. 

Objection taken at former hearing and 
disposed of— continued. 

perly made use of upon the re-hearing. M akhttn 
Kooeb v. Tiscowbee Duty . 14 W. R^ 22 

96. Remand assuming pos- 

session. — Power of Judge to try question of posses- 
sion — Where the High Court, proceeding on the as- 
sumption that appellants (plaintiffs) w r ere in posses- 
sion, remanded a case to a Zillah Court, with in- 
structions to pass a declaratory decree, if that Court 
was satisfied that the act complained of was so 
recent and of such a nature as to entitle plaintiffs 
to a declaratory decree, it was held (by Kemp, J., 
decreeing the appeal) that the Zillah Judge was 
wrong in reopening the whole question of posses- 
sion. Held (by Jack son, J.) that the issue of pos- 
session being one which clearly arose on the state- 
ments of the parties, the Zillah Judge was not in 
error m trying it. PUREE Jan Khatoon v. 
Rykunt Chunder Chtjckerbbtty 

[9 W. R., 380 

Held on appeal under the Letters Patent that the 
lower Appellate Court was competent, under the 
teims of the order of remand, to inquire into the 
question of possession. Bykunt Chitndeb 
Chuckebbvtty ©. Pubeb Jan Khatoon 

[11 W. R., 77 

97. Full Bench ruling.— Altera- 

tion of law since remand. — Where a Pull Bench 
ruling is brought to the notice of a Judge re-trying 
a case on remand, he is bound, whether the ruling 
has been published or not, either to ask the pleader 
to produce the decision relied on, or to take other 
means for satisfying himself as to the ruling of the 
High Court, so as to apply the correct law to the 
case. Tfmeezooddeen Khonbkar v. Mohima 
Chttndee Mookeejee «, * . 11 W. R., 227 

98. Trial on issue not stated 

in order of vema.nd.-~Hffect of irregularity — 
Where the High Court had been misled into making 
an order of remand upon an issue other than that on 
which the case at the time ought to have been made 
to depend as between the parties, and the lower 
Appellate Court on remand came to a finding of 
fact which correctly disposed of the case, it was 
held that though the latter did not deal properly 
with the evidence on the record with reference to the 
precise issue sent down to it, its default ought not 
to govern the final result between plaintiff and 
defendant. Mahomed Hashjm v. Kaleechurn 
Banerjee . ^ . . 13 W. R., 91 

99. Reference of remanded 

ease to arbitration. — Civil Procedure Code , 
1859, s. 354 . — Irregularity in remand order and 
trial. — Objection on special appeal. — An Appel- 
late Court, m referring a case nnder Act VIII of 1859, 
section 354, has no power to order the first Court to 
call upon the parties to the suit to agree to arbitra- 
tion, or, on their fading to do so, to appoint arbitra- 
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yn mvr A IT D — continued. 

4. PROCEDURE ON REMAND — continued. 

Reference of remanded case to arbitra* 
tion — continued 

tors. Where this is done, and the parties w aive the 
irregularity and consent to the matter being tried by 
arbitrators, they cannot afterwards on special appeal 
object to the proceedings. Puna Bibee v. Khoda 
Buesh Bepabeb . . .22 W. R., 396 

100. * Effect of repeal. — Suit for 

rent instituted under Act X of 1859. — Remand after 
Reng Act VIII of 1869 (s. 108) came into opera - 
tion. — A suit was instituted under Act X of 1859, 
and after Bengal Act VIII of 1869 came into 
operation it -was remanded by the High Court and 
tried by the Munsif and District Judge. Held 
that, under Bengal Act VIII of 1809, section 108, 
all proceedings should have been continued under 
the older Act and the remand should have been to 
the Collector, and that the proceedings before the 
Munsif and Judge were nullities. Deelun Chow- 
dhby a. Jeetoo Kaijee * . 24 W. R., 363 

5. OBJECTIONS TO FINDING ON REMAND, 

1GL Time for filing objections.— 

Civil Procedure Code, 1859 , s. 354. — Sufficient time 
must be allowed to the parties under section 354, 
Act VIII of 1859, to file their objections to the 
revised finding of the lower Court. Buehtoueee 
v. Meheen Lail ... 3 Agra, 96 

102. * Ctvil Procedure 

Code, 1859, s. 354 — Objections taken after remand 
and not within time fixed — Where the Appellate 
Court remanded a case to the lower Court, and, 
under the provisions of section 354, Act VIII of 
1859, allowed the parties a week’s tune within which 
to file objections, — Held that the terms of the sec- 
tion were merely permissive, and that though no 
objections had been taken within the time specified, 
there was nothing m the law to the effect that an 
objection taken after the time fixed shall not be 
listened to. Munbakhun Ball v. Raheem Buesh 

[4 N. W., 72 

103 . Alteration of findings to 

which no objection is taken.— Civil Pro- 
cedure Code, 1859, s. 354 — Objections taken after 
time . — When a case has been remanded under sec- 
tion 354, Act VIII of 1859, and a time fixed withm 
which objections to the findings on remand are to be 
taken, the Appellate Court is not competent to alter 
such of the findings in respect of which no objection 
is preferred within the time fixed. Noobun v. 
Khoda Buesh .... 1 Agra, 50 

Nor will the parties be allowed to take objections 
filed after time. Sheo Gholah v. Ram Jeawttn 
Singh 5 3N. W. 5 114 

104 . Objections taken after 

time. — Civil Procedure Code, 1859, s. 354 . — 
Memorandum of objections — Procedure . — Where 
an Appellate Court, under section 354 of Act VIII 
of 1859, refers issues for trial to a lower Court and 


REMAND — conh /wed 

6. OBJECTIONS TO FINDING ON REMAND 

— continued « 

Objections taken after time— continued* 

fixes a time within which, after the return of the 
finding, either party to the appeal may file a memo- 
randum of objections to the same, neither party is 
entitled, without the leave of the Court, to take any 
objection to the finding, orally or otherwise, after 
the expiry of the period so fixed without his having 
filed such memorandum. Ratan Singh v. Wazib 
[I* “k* R* 1 A l l., 185 

105. •■■■ Civil Procedure 

Code , 1882, s, 567 — Discretion of Court. — Where a 
first Appellate Court has remanded a case to the 
Court of first instance for the trial of issues, and 
where, on the return of findings on these issues, 
objections under section 567 of the Civil Procedure 
Code have not been filed until after the expiration 
of the prescribed period, the Appellate Court, though 
not bound to entertain the objections, should never- 
theless, upon the hearing of the remand, allow the 
party filing them to be heard with regard to them. 
Ratan Singh v. Wazir, I. L. R., 1 All., 165; and 
Akban Regam v. Wilayat Mi, 1. L. R., 2 All., 908 , 
referred to. An Appellate Court, because it remands 
issues, does not therefore, in the absence of subse- 
quent objection by either or both of the parties to 
the findings when returned, divest itself of its 
power to exercise its judicial mind as to the pro- 
priety of such findings ; but, apart from any objec- 
tion by the parties, it should examine and test them 
to see whether or not they ought to be accepted. 
Akban Regam v. Wilayat Ali, I. L. R., 2 All., 908, 
followed. Timed Ali v. Salima Bihi, J. L. R., 6 
All , 383 , referred to. Mumtaz Begam v. Fateh 
Husain . . . X, Ij. R., 6 All, 391 

106. - Reference of 

issue to lower Court . — Memorandum of object ions . — 
Civil Procedure Code, 1859, s 354. — In a case in 
which an issue referred under section 354 of Act 
VIII of 1859 to the lower Court was tried there, 
and the finding was returned with the evidence, as 
no memorandum of objections was filed within the 
time fixed by the Court, the Court declined to allow 
abjections to be taken when the appeal came on for 
final determination. Ashbueqonissa Begum t?. 
Stewaet . . . # 9¥,B., 438 

107 . Findings to which no 

objection is preferred. — Civil Procedure Code, 
1877, $. 566 — Appellate Court, Powers of, — Error 
or irregularity. — Held that an Appellate Court is 
not hound to accept a finding returned to it by a 
Court of first instance, under section 566 of Act X of 
1877, merely because no objections to such finding 
are preferred, but is competent to examine the 
evidence on which such finding is founded, and to 
satisfy itself that it is correct and fit to be accepted. 
Roorun v. Khoda Raksh, 1 Agra , 50, dissented from. 
Ratan Singh v. Wazir , I. L. R.,1 All., 165, followed. 
Held also that, assuming that an Appellate Court, 
in deciding a case in a manner inconsistent with and 
opposed to the finding returned to it by the Court of 
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REMAND — continued 

5. OBJECTIONS TO FINDING ON REMAND 

— continued 

Findings to wMch no objection is pre- 
ferred — continued . 

first instance under tliat section, m the absence of 
objections, acted irregularly, its decree could not be 
reversed, or tbe case remanded on account of sudi 
irregularity, such irregularity not affecting the 
merits of the ease or tbe junsdiefcion of tbe Court. 
AXBABI BeGAX V. WlLAYAT Axi 

[I. I*. R., 2 AIL, 908 

108. Duty of Appel- 

late Court — Civil Procedure Code , 1882, ss 567, 574. 
— Where a first Appellate Conrfc has remanded a case 
to tbe Court of first instance for the trial of issues, 
and where, on the return of tbe findings on these 
issues, no objections have been preferred under section 
567 of the Civil Procedure Code, the Appellate Court, 
after the period fixed for presenting objections, may, 
at its discretion, receive or decline to receive any 
written objection, but is, m any case, bound to con- 
sider the findings of the lowei Court on the merits, 
and is not precluded from hearing arguments for 
and against the findings at the hearing of the ap- 
peal Akban Begam v Wilayat Ah, I L.R ,2 All , 
90S, followed. The imperatn e prolusions of section 
574 of the Civil Pioceduie Code apply alike to cases 
remanded by the fiist Appellate Court for the trial of 
issues, and to those in which no such lemand has 
taken place. TJmed Ah v . Saxima Bibi 

[1.1*. B.,6 AIL, 383 

6. CASES OF APPEAL AFTER REMAND. 

109. Remand for specific pur- 

pose. — Statement on merits of whole case. — Where 
the Appellate Court remands a case for a specific 
inquiry, it will not receive any statement on the 
part of tbe Zillah Judge as to what he considers 
tbe merits of the whole case Donzexxe v. Ram- 
narain Singh . . 1 Ind. Jur , IN. S., 51 

HO, Appeal from order of re- 

mand.— Civil Procedure Code, 1877, s. 562 — What 
questions can he raised . — JExtent of appeal from or- 
der of remand — An appeal from an order on appeal 
remanding a suit for re trial is not to be confined to 
the question whether the remand has been made con- 
trary to the provisions of section 562 of Act X of 
1877 or not, but the question whether the decision of 
the Appellate Court on the preliminary point is cor- 
rect or not may also be raised and determined m such 
an appeal. Badam v. Imbat 

(X I*. R., 3 All , 675 

111. Disposal of suit 

on preliminary point. — Reversal by Appellate Court 
of 9 decree on such point and irregular remand of 
case under section 562, Civil Procedure Code, 1877, 
for trial of a certain 'issue. — Power of succeeding 
Judge of Appellate Court to re-try such point — A 
Court of first instance dismissed a suit upon a preli- 
minary point On appeal by the plaintiff against 
the decree of such Couit, the then Judge of the ap- 


EEMAND — continued. 

6. cases of appeal after remand 

— continued 

Appeal from order of remand— continued. 
pellate Court, Mi. £., leversed the decree upon such 
preliminary point and remanded the suit under sec- 
tion 562 of Act X of 1877 for the trial of a certain issue. 
The Court of first instance tried such issue and made 
a decree in accordance with its finding thereon. On 
appeal against the decree of the Court of first in- 
stance, the defendant again raised such preliminary 
point. The then Judge of the Appellate Court, Mr 
X, dismissed the suit upon such preliminary point. 
Held that as although Mr B. had irregularly re- 
manded the suit under section 562 of Act X of 1877, 
his decision disposed of such preliminary point, and 
only lett open foT trial the issue which he had direct- 
ed to be tried, Mr K was not competent to re-try 
and decide such preliminary point Subaj Din v. 
Chattab . . . . 1. 1». R„ 3 AIL, 755 

112. — Practice — Ciml 

Procedure Code, 1877, s 588. — Upon an appeal un- 
der section 588, clause (tv) of the Civil Procedure 
Code, f i om an order of an Appellate Court under sec- 
tion 562, remanding a case which has been disposed 
of upon a preliminary point m the Court of first in- 
stance, the High Court may enter into the merits of 
the adjudication by the Court of first instance on the 
preliminary point, and may, if it finds the order of 
the Ibwei Appellate Court defective, allow the 
party who had the benefit of a decree m tbe first 
Court to retain that benefit. Loki Mahto v. 
Aghoree Ajaix Lalx 

[I. X,. R., 5 Cale., 144 : 4 C. Ii. R„ 465 

113. — Civil Procedure 

Code , 1882, ss 562, 564 , 566, 584, 58S (28), 590 — 
Where a lower Appellate Court, instead of remanding 
a suit under section 566 of the Civil Procedure Code, 
erroneously remands it under section 562, and the 
party aggiieved by its order appeals to tbe High Court, 
under clause (28), section 588, the High Couit cannot 
deal with the case as if it were a first appeal fiom a 
decree. All that the. High Court can do is to rectify 
the procedure of the lower Appellate Court, and to 
direct that it decide the case itself on the merits 
Badam v. Imrat,I L R , 3 All , 675, distinguished. 
Ramnaram v Bhaioamdm, Weekly Notes, All ,1882, 
p 104 , and Sheoamber Swgh v Lallu Singh, Weekly 
Notes , All , 1882, p. 158, referred to Sohan Lax v. 
Aziz-unnissa Begam . I. h . R„ 7 AIL, 136 

114. Power of suc- 

cessor of Judge to set aside order of remand — An 
order of remand by a Subordinate Judge is final so 
far as tbe purpose of the remand goes, and cannot 
be set aside by his successor. Lhleet Pandey v. 
Byjnath Singh . . 14 W m R., 285 

115. Power of suc- 

cessor to altei order — Remand a second time on 
mistake of Judge on first remand — An Acting Dis- 
trict Judge, having made a decree reversing the de- 
cree of the Munsif, who threw out plaintiff's claim, 
omitted to pass a decree himself m favour of the 
plaintiff, which his finding showed he intended to do 
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RESTATED — continued. 

6. CASES OP APPEAL AFTER REMAND 

— continued. 

Appeal from order of remand — continued * 

The case was remanded on special appeal by the 
High Court to the District Judge (who had mean- 
while letumed to his appointment), who reopened 
the whole case, and passed a decree directly opposed 
to that of his piedeeessor, in which he confirmed the 
Munsif’s decree Meld that the decree of the Judge 
should be reversed, and the suit again remanded, m 
order that he might pass a decree for the plaintiff, m 
accordance with the view of the case expressed by the 
Acting Judge, with which the High Court saw' no 
ground, upon the special appeal before it, to interfere 
Babajibin Ramjti v. Kasimbhai yalad Azambhai 
[3 Bom., A. C., 60 

116. « Procedure when 

case comes on appeal after remand. — Erroneous 
order of remand — A Subordinate Judge on appeal, 
having framed an issue, remanded the case under 
section 351, Civil Procedure Code, 1859, to the first 
Court for trial thereof, but instead of directing that 
the finding should be returned to his own Court, he 
directed the Munsif to give the plaintiff a decree in 
accordance with the finding at which he might 
arrive The Munsif having decided the case accord- 
ingly, it went up on appeal to the Additional Judge. 
Meld that the proper course for the Additional Judge 
was simply to confine himself to considering whether 
the decision of the Court below on the issue directed 
was correct or not he had no power to go behind the 
order of the Subordinate Judge on the previous occa- 
sion. Bodun Bubooah v . Abdool Gunny 

[19 W. R., 281 

7. CRIMINAL CASES. 

117. Object of remand.— • Crimi- 

nal Procedure Code ( Act VIII of 1869), s. 422 — 
Act X of 1872, s. 282 — Power of Appellate Court — 
A remand of a case under section 422, Act VIII of 
1869, could only be for the purpose of taking further 
evidence, and certifying the result thereof to the 
Appellate Court, and not for the purpose of re-trying 
the case upon such fresh evidence After remand 
under this section, the Appellate Court could only try 
the case as an ordinary appeal, and had no power to 
enhance the punishment. Anonymous 

[3 B. Xr. R., A. Cr., 62 

118. Ground for remand.— Im- 

proper admission of examination of accused — Cri- 
minal Procedure Code, 1861, s. 205.— W hen the exa- 
mination of the prisoner had not been recorded mfull 
as required by section 205 of the Criminal Procedure 
Code, 1861, and was therefore inadmissible without 
further proof of it, but if admissible, would either 
alone or with other evidence be sufficient for the con- 
viction of the accused, the proper course was held to 
be to remand the case to the Court of Session, in order, 
that proof might be taken of the examination. When 
the evidence, exclusive of the inadmissible examina- 
tion, is sufficient to support the conviction, it may be 
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Ground for remand— continued. 

affirmed by the High Court without remanding the 
case Reg-, r. Kalla L^ehmaji 

[2 Bom., 419 ; 2nd Ed., 395 

Reg- v . Petadi bin Bassafpa 

[3 Bom, 420 : 2nd Ed., 397 

Reg v. Yithoji . 2 Bom., 42 1 ; 2nd Ed* 398 

Reg. v . Ganu Bapu 

[2 Bom., 422 : 2nd Ed., 398 

119. Remand for further evi- 

dence. — Criminal Procedure Code , 1861, s. 422, 
and ss 169 and 171*— Jurisdiction of Magistrate — 
When an Appellate Court directed further evidence to 
be taken by a Subordinate Court under section 422 of 
the Code of Criminal Procedure, it was competent to 
the subordinate Court before which such evidence was 
given, if anv offence against public justice, as de- 
scribed in section 169, was committed before such 
Court by a witness whose evidence was being recorded 
therein, to send the case for investigation to a Ma- 
gistrate under the provisions of section 171. Queen 
v Bakteae Maifabaz 

[6 B. Is* B., E. B., 698 : 15 W. R., Or., 64 

120. Remand for farther in- 

quiry. — Power to remand — Criminal Procedure 
Code , 1861 , s 422. — Omitting to gitie information of 
an offence . — Where a person had been found guilty 
by a Magistrate of the offence of intentionally omit- 
ting to give information of an offence which he was 
bound to give, and on appeal the Judge found that 
there had been no evidence given of the omission, — 
Meld per Kemp, J (Gloyeb, J., contra), the Judge 
could not remand the case for additional inquiry 
under section 422 of the Criminal Procedure Code. 
In the matteb op the petition op Udai Chand 
Mukhopadhya . . 9B.L, R., Ap., 31 

S. C. In ee Woodoy Chand MOOKHOPADHYA 

[18 W. R* Cr., 31 

121. Detention of prisoner in 

custody pending remand.— Power of Magis- 
trate . — A remand properly made after taking suffi- 
cient evidence given on oath or solemn affirmation is 
the only ground on which a Magistrate can retain an 
accused person in custody In the mattes op the 
PETITION OP ZUHUBUDDEEN HOSSEIN 

[25 W. R* Cr* 8 

See Muthoobanath Chuceerbutty u. Heeea 
La ll Doss . . . 17 W. R* Cr., 55 

RE-MARRIAGE OF WIDOW. 

See Cases under Hindu Law — W mow — 
Disqualifications — Re-marriage. 

REMOTENESS. 

See Cases undeb Damages— Remoteness 
op Damages. 
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BEMOTEMTDSS — continued. 

See Cases under Hindu Law— WILL- 
CONSTRUCTION OP WILLS — SPECIAL 

Cases op Construction— P tEMOTts. ess. 
See Cases under Will— Construction. 

RE35TT. 

Arrears of— 

See Cases under Iktebest— Miscellane- 
ous Cases— Arrears op Kent. 

See Cases under Rent, Suit pos — 

See Cases under Sale por Arrears op 
Rent. 

Arrears of. Application for ex- 
ecution of decree for— 

See Bengal Rent Act, 1869, s. 58. 

[L !«. B., 3 Calc., 547 

Arrears of. Suit for ejectment 

for — 

See Cases under Bengal Rent Act, 1869, 
s. 52. 

as distinguished from revenue. 

See Grant— Power to Grant 

[B. X,. B„ Sup. VoL, 75, 774 

Assessment of, on service ten- 
ure. 

See Limitation Act, 1877, art* 130 
(1871, ART. 130). 

[I* Xi. B., X Bom., 586 

See Service Tenure. 

[I. I*. R., 1 Bom., 586 

in kind. Suit for money-equi- 
valent of— 

See Enhancement op Rent— Exemption 
prom Enhancement by Uniform Pay- 
ment, & c — Variation by Change in 
Rature op Rent, Ac. 

[I. It. E., 1 All., 301 
6 B. L. B., Ap., 25 
1 Ind, Jur* BT. S., 29: 4W. R., Act X, 23 

6 hT. W ^ 371 
8 W. B., 170 

^Ton-payment of— 

See Cases under Landlord and Ten- 
ant-Payment of Rent— Hon-pay- 

MENT. 

See Cases uNder Right op Occupancy — 
Loss or Forfeiture op Right. 

Payment and acceptance of— 

See Cases under Landlord and Ten- 
ant-Constitution op Relation— Ac- 
knowledgment of Tenancy. 


BETPT— continued. 

- — Payment of— 

See Cases under Co-sharers— Suits by 
Co-sharers with respect to the 
Joint Property — Rent, 

See Co- sharers— Suits by Co-sharers 

WITH RESPECT TO THE JOINT PROPERTY 

— Enhancement of Rent. 

[1. 1». R„ 5 Calc., 574 
3 C. B. B., 21 
I. It. R., 4 Calc., 96, 350 
See Estoppel— Landlord and Tenant — 
Denial of Title. 

[B. It, R* Sup. Vol, 588 
24 W. R., 101 
6 JSt. W., 333 
I. L. R., 4 Bom., 79 
See Cases under Landlord and Ten- 
ant — Payment of Rent. 

See Title— Evidence op Title— Gene- 
sally . . .7B.L,B^ 211 

Receipt of— 

See Cases under Landlord and Tenant 
— Constitution op Relation — Ac- 
knowledgment op Tenancy by Re- 
ceipt op Rent. 

See Unsettled Polliam. 

[14 B. It. R., 115 

— Sale for arrears of— 

See Cases under Sale for Arrears op 
Rent. 

RE35TT, SUIT POR— 

See Cases under Bengal Rent Act 
1869. * 

See Certificate op Administration — 
Right to sue or Execute Decree 
without Certificate. 

[B. L. R., Sup. Vol., 588 
See Civil Procedure Code, 1882, s 108 
(1859, s. 119) . 7B.L. R., 207 

See Estoppel— Estoppel by Conduct. 

[I. It. R., 4 Calc., 783 

See Cases under Jurisdiction op Re- 
venue Court. 

See Cases under Landlord and Ten- 
ant 

See Cases under Parties— Parties to 
Suits— Rent Suits por and Inter- 
venors in such Suits. 

See Cases under Res Judicata— Com- 
petent Court — Revenue Courts. 

See Cases under Res Judicata— Estop- 
pel by Judgments. 

See Cases under Small Cause Court, 
Mofussil — Jurisdiction— Rent. 
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RE27T, SUIT FOB — continued. 

See Cases under Special Appeal— Shall 
Cause Court Suits — Rent. 

See Tender . X. L, 4 C&Ic., 572 

Arrears of— 

Se ~ Appeal — N.-W. P. Acts. 

[I. Xu R., 1 All, 368 

See Cases under Bengal Rent Act, 
1869, s 29. 

See Bengal Rent Act, 3869, s 31. 

[I. L. R„ 4 Calc., 714 

See Cases under Co- sharers— Suits by 
Co-sharers with respect to the 
Joint Property — Rent. 

See Cases under Interest — Miscella- 
neous Cases — Arrears op Rent. 

See Cases under Jurisdiction of Re- 
venue Court. 

See Cases under Limitation Act, 1877, 
art. 110 (1859, s. 1, cl. 8). 

See Road Cess Act. 

CLUB., 4 Calc., 578 

Balance of account of— 

See Shall Cause Court, Mofussil — 
Jurisdiction— Account. 

[X L. B., 1 Calc., 123 
14 W. R., 53 
10 W. R., 83 

Money paid as excess of— 

See Relinquishment or Omission to 
Sue for Portion of Claim. 

[I. X.. B., 5 Calc., 24 

See Special Appeal— Small Cause Court 
Suits— Money . 2 B. Xi. E., A. C., 172 

Separate share of— 

See Cases under Co- sharers— Suits by 
Co-sharers with respect to the 
Joint Property— Rent. 

under Rs, 100. 

See Cases under Bengal Act, 1869, s. 

102 . 

1. Hature of suits under Act X 

Of 1859. — Regular suits . — Suits for rent under 
Act X of 1859 were not summary suits, but to all 
intents and purposes regular suits, only tried by 
Collectors. Xubo Taeinee Dossee v Gray 

[11 W. B-., 7 

S. C, Beabataeini Dasi t>. Grey 

[2 B. X. B„ A. C., 152 

2. . Suits cognisable under Bent 

Act. — Suit partly for rent m district where Act not 
in force. — Held that a suit brought to recover 
rent, partly due m respect of estates situate in a 
a district in which the Act was not in force, could be 
brought under the Rent Act. Oosman Khan v. 
Chowdhry Sheqraj Singh . 5 27. W., 42 


RE27T, SUIT FOR.— Suits cognisable un- 
der Rent Act— continued. 

3. Basis of suit . — ■ 

Jurisdiction of Collector —A suit for rent was cog- 
nisable only by the Collector, under clause 4, section 
23, Act X of 1859, whether it was based, upon a ka~ 
buliat or agreement, or neither. Dhunput Singh u. 
Mills ..... 7W.R.,473 

4. Suit for rent of 

lands held in excess — The Revenue Courts had 
under Act X of 1859 jurisdiction in a suit for rent 
in respect of lands held m excess of the lands for 
which the defendant was paying rent, where there 
was no lease or express contract limiting the lands 
of the tenancy. Sham Jha v. Doorga Roy 

[7 W. R., 122 

5. Smtfor rent pay- 

able under agreement. — Variable rate. — A suit will 
he under the Rent Act for rent payable under an 
agreement that land taken and occupied without an 
actual demise should be paid for at certain rates. A 
variation m the rates of rent m accordance with the 
crops under a distinct agreement to that effect is not 
in the nature of enhancement of rent. Jadoobur 
Singh v. Be hares Singh . . 2 27. W., 437 

6. * Suit for rent in 

Mud.— Bengal Act fill of 1869 . — A suit for rent 
in kind is cognisable under Bengal Act VIII of 
1869. Mullick Am an it t An TJkloo Pasee 

[25 W. R*, 140 

Kbishto Bundhoo Bhuttacharjee r. Rotish 
Shaikh .... 25 W. R.,307 

See Lachman Prasad v. Hoxas Mahtoon 

[2 B. X. R., Ap., 27:11 W. R., 151 
and Raikisori Dasi v. Bonomali Chaban Maiti 

[1 B. Xu R„ S. 27., 14 : 10 W. R„ 209 

7. — Suit for rent in 

hmd — The Rent Act applies where rent is reserved 
m kind, 3 ust the same as m the case of suits foi rent 
in money, but not w r here articles are to be delivered 
under a separate agreement unconnected with the 
question of rent. Bhubo Soonduree Debia v. 
Jynul Abdin . . . . 8W.E, 393 

8. Suit for rent in 

hind . — Beng. Act VIII of 1869. — Jurisdiction . — The 
defendant took from the plaintiffs ancestor a small 
portion of endowed land for a garden, and m consider- 
ation thereof paid him a certain fixed amount of grain 
for his maintenance and support, and subsequently 
that payment was commuted into a monthly allow- 
ance of R3-S, which was regularly paid till 1276, and 
then stopped. To a suit under Bengal Act VIII of 
1869 to recover the amount, the defence was that a 
suit for a claim of such a nature could not be brought 
under that Act; but the objection was overruled, and 
the plaintiff held entitled to recover the amount sued 
for. Jallaloodden v. Burns 

[15 B. X. R„ 261, note : 18 W. R., 99 

9. Suit for rent m 

Jnnd,— Damages, — Held that damages on account of 
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the wanton destruction of trees, though stipulated 
for m a kabuliat, cannot be claimed as rent, but 
that a stipulation to supply a number of mangoes 
yearly is one to pay a part of the rent m kind, and 
the value of the mangoes is realisable as rent m a 
Revenue Court, Xubo Tarinee Dossee v. Gray 

[U W. R., 7 

S, C. Bhabatarini Dasi v. Grey 

[2B,RE., A. C., 152 

10. — — Suit to maintain 

i Honey~reni and prevent substitution of rent in hind, 
~~Eeld that a suit for maintenance of money-rent, 
and to prevent the zemindar from substituting a 
rent m land for tbe money -rent previously paid, is 
not a suit cognisable under the Rent Acts (Act X 
of 1859 or Act X1Y of 1863). Baines v , Mahomed 
Axi Khan .... 2 Agra, 307 

11. Suit to enhance 

julkur tenure — A suit for enhancement of a julkur 
tenure is cognisable under the Rent Act. Puran 
Sautra v. Tajooddeen . 5 W. R,, Act X, 20 

Alltjm Chunder Shah a v Bhurut Baboo 

[5 W. R., Act X, 92 

And so is a suit for a kabuliat for payment of the 
rent of a fishery. Koylash Chunder Dey v Joy 
Xarain Jalooah ... 7 W. R., 93 

12. Suit for rent of 

land in a town — Beng. Act ¥111 of 1869 . — Bengal 
Act VIII of 1869 relates only to agricultural hold- 
ings, and its provisions have no application to land 
forming part of a street in a town. Collector of 
Monghyr v. Mad ah Buksh . 25 W. R., 136 

13. — Suit for rent of 

house situated in town , — A suit for a kabuliat or 
surkhufc Will lie under Bengal Act VIII of 1869 in 
the case of a house situated in a town. Ram Lall 
*. Chummon Ghuttuck . . 24 W, R., 271 

14. ■ ’ 11 - — — — Enhancement of 

rent of a dwelling-home m village — A suit for 
enhancement of rent of a dwelling-house m a village 
is cognisable under the Rent Act Abdool Hamid 
v. Bona gram Dey , . 3B,L. R., Ap., 133 

15. Suit for rent of 

land covered with buildings —A suit for the rent of 
land is not altered by the fact of houses or buildings 
standing thereon, and therefore such a suit is one 
cognisable under the Rent Act X of 1859. Mathura- 
nath Kundu v. Campbell 

[9 B. L. R., 115, note : 15 W. R„ 463 

18. Suit for rent of 

land with buildings . — Jurisdiction — The Revenue 
Courts had no jurisdiction to entertain a suit for 
rent of land with buildings upon it, when the rent 
included the rent of the buildings as well as of the 
land, Dhibaj Mahatab Chand Bahadur «. 
Makund Ballabh Bose 

[9 B. I*. R., Ap., 13 : 14 W. R., 246 

17. Suit for house- 

rent including ground-rent.— Where house-rent in- 


RENT, SUIT FOR.— Suits cognisable un- 
der Rent Act — continued. 

eludes the rent of the ground upon which the house 
stands, and the ground-rent can he separated from 
the other items forming the aggregate of the house- 
rent, the claim to the extent of the ground-rent may 
be cognisable by the Revenue Court under Act X of 
1859. Ram Churn Singh Ketteee v Meadhun 
Durjee . . . . . 8W. R.,90 

18. — Liquidated dam * 

ages under agreement with respect to house. — The 
defendant bought a house belonging to the plaintiff 
and standing on his owm land, on the condition that, 
as long as the house was not removed, he would pay 
the plaintiff a certain sum per month. The house 
not having been removed, tbe plaintiff sued for the 
stipulated sum from date of purchase. Eeld that 
this was not an action for rent, but a suit for liqui- 
dated damages, |ind as such cognisable in tbe Civil 
Court Bebnath Roy Chowdhby v. Rally Kisto 
Roy Chowdhby . . , . I W. R., 2 

19. - - - Jurisdiction un- 

der Beng , Act VIII of 1869 — Suit for rent of 
houses .— The rulings applicable to suits for rent of 
houses, or of portions of land covered with houses or 
markets, ha\e no reference to suits in which rent is 
claimed in. respect of a mouzah or of an entire estate, 
or the aliquot part of an estate. Hence a suit for 
rent of 8 annas of a mouzah which was part of the 
plamtifPs zemmdan held m farm as a whole by the 
defendant, may be properly brought in a Civil Court 
under the provisions of Bengal Act VIII of 1869. 
Ganeemut Hqssein v. Rungoo Sahoo 

[3 C. I*. R., 8 

20. — Suit for rent of 

land covered by arhats , ghats, and bazars — A suit 
for rent of lands where the rent comes from arhats, 
gh&ts, and bazars situated upon it, as well as from 
the land, was held not to lie under the Rent Act. 
Hari Mohan Sirkar v. Moncrieff 

[9 B. 3b, R., Ap., 14 ; 15 W. R., 484, note 
Madan Sing v. Madan Ram Deb 

[1 B.U. R.,S.3ST.,U 

2L Suit for rent of 

bastu lands . — Where the rent for bastu lands was 
paid by the ryots to their landlord sepaiately from 
the rent paid for the cultivated lands, but the tenure 
of the bastu lands was a xyotwari tenure, it was held 
that, as a matter of law, the distinction in the mode 
of pacing the rent did not exclude those lands from 
the operation of Act X of 1859 or Bengal Act VIII 
of 1869. Pogose v. Rajoo Dhopee 

[22 W. R., 511 

22. — — • Suit for rent of 

garden attached to a house — Eeld that a suit by a 
lessee against a sub-lessee to obtain rent of a garden 
which was attached to a house, and was ancillary to 
the enjoyment of the house, was not cognisable by 
the Revenue Court, but by the Civil Court. Shy am: 
Singh v. Punchum Majee . . 2 Agra, 243 

23. Suit for rent of 

lands appurtenant to dwelling -house, — The defend- 
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der Bent Act —continued* 
ant had been declared entitled, nnder section 9, Ben- 
gal Regulation XIX of 1814, to hold certain lands as 
attached to his dw ellmg- house, at an equitable rent 
payable to the landlord The landlord subsequently 
sued under the Bent Act for enhancement of rent 
of these lands Meld that a suit forthe rent of such 
lauds could not be maintained under that Act. 
Khairuddin Ahmed v Abdul Bari 

[3 B. Ii R„ A. C„ 65:H¥. R., 410 

24. Suit for house 

and ground — If a house and two parcels of ground 
weie held and enjoyed together, forming, as it were, 
one compound oi set of premises, the suit as to the 
whole was not cognisable under the Rent Act. If 
one of the parcels of land lies at a distance, or is 
wholly separate and distinct from the othei, the suit 
as to the former was cognisable under that Act. 
Bifrodoss Dey v . Wollen . . 1 W. R., 223 

Tarkbny Persaud Ghose u Bengal Indigo 
Company . . . 2W.B, Act X, 9 

25, Suit for rent of 

land let for purpose of factory and dwelling -house — 
A suit lies under Act X of 1859 for the rent of land 
let for the purposes of a factory including the dwell- 
ing-house of the proprietor of the factory, it being 
immaterial for what pm poses the lands were demised 
TaBeeny Persaud Ghose v Bengal Indigo Com- 
pany . • . , 2W.B., Act X, 9 

20. — Suit for rent of 

land on tenancy not strictly agriculturable — The 
class of cases cognisable under the Rent Act includes 
suits for rent in cases of tenancies not strictly agri- 
culturable, provided the subject of the lease is land 
and the lent issues out of the land, and is due on ac- 
count of and for the use of the land, whate\er may 
be the purpose for which the surface of the land is 
used. Watson ©. Gobind Chunder Mozoomdar 
[W, R„ 1864, Act X, 46 

27. Garden land 

where trees are removed, Sint to fix rent of — Act X 
of 1859 , s , 23, cl 1 — Where land has been held as a 
bagh, and no other right or mteiest therein is shown, 
it becomes ordinal ily, on removal of the trees, a por- 
tion of the malguzan land of the village, and the 
occupant who brings it under cultivation is liable to 
the payment of rent If the landowner and himself 
cannot by agreement fix the rent, a suit for the de- 
termination of the rate was maintainable under clause 
1, section 23 of Act X of 1859 But where the 
occupant who brings the bagh under cultivation sets 
up a right inconsistent with the existence of the re- 
lation of landlord and tenant, and there is a contest 
between the parties as to their respective lights and 
positions, the clause was inapplicable Sheofal 
Singh v. Rai Seetabam . . 3 H. W., 18 

28. Suit for ground • 

rent of land on which golah is built — A suit for 
ground-rent of the land on which a golah stands is 
not cognisable under tbe Rent Act Belawttr 

Aid v. Babes Pershad * , 11 W. R., 203 


RENT, SUIT FOR.— Suits cognisable un- 
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29. — — Suit for tolls 

from persons coming to hat eng Act VIII of 
1869 — A suit for rent deniable by a lessor from 
tolls collected by the lessee fiom persons resorting to 
a hat is not cognisable under Bengal Act VIII of 
1869. Sati v . Issue Chdnder Mundul 

[20 W. R., 148 

30. Suit to enforce 

right to erect golahs at gMts and to collect duties — 
Act X of 1 959, s 23 — A suit for enforcing an 
alleged right to erect golahs at certain gluts, and to 
collect duties from persons using them, was not a suit 
(t on account of any right of pasturage, forest right, 
fisheries, or the like,” within section 23 of Act X. of 
1859, and the Collector had no jurisdiction to enter- 
tain it Furlong ©. Johurree Loll 

[Marsh., 194: 1 Hay, 453 

31. Suit for rent 

from, a toll on river or canal . — Act X of 1859 , s» 23 > 
cl 4. — A suit to recover rent on lease of toll arising 
from a canal or river navigation was not cognisable 
under clause 4, section 23, Act X of 1859. Gar- 
land v. Rai Mohun Hazrah . . 1 W. R., 15 

32. Suit for tolls for 

use of a ferry — Act X of 1859, s 23 , cl 4 — A suit 
for tolls for the use of a ferry belonging to the plain- 
tiff w as not maintainable under Act X of 1859, sec- 
tion 23, clause 4. Furlong © Trerlochun Singh 

[Marshu, 504 : 2 Hay, 598 

33. Beng. Act VIII 

of 1869 — Suit for dustoorut . — Objection on appeal 
— A suit for dustoorut is not a suit for rent, and is 
therefore not cognisable under Bengal Act VIII of 
1S69 The ground that, even supposing the suit was 
not a suit foi rent, it was not liable to be dismissed 
in order that a fresh suit might be instituted under 
Act VIII of 1859, not having been taken m the 
Court below, nor m the grounds of special appeal, 
was overruled at the hearing of the special appeal. 
Ram Churn Banerjee v. Torita Churn Paul 

[18 W. R., 343 

34. Suit for rent of 

stone quarries — Act X of 1859, s 23, cl 4. — In a 
suit for rent under a lease of eight annas of a certain 
hill and of fourteen bighas of land, by which the les- 
see reserved a yearly rent of R200 for the land, and 
the right of levying a yearly tax on the parties who 
were employed m quarrying the stone, — Meld that 
tins was not a suit cognisable under Act X of 1859. 
Xhalut Chunder Ghose v. Mmto , 1 Ind Jur., N m 
S , 426, considered and approved. Shalgram v, 
Kubirun .3B.L, R., A. C., 61: XL W. R., 400 

35. — - Suit to recover 

payment for use of land for stacking timber . — In a 
suit to recover money due, or payment m kind, for the 
use of the plaintiffs land by stacking timber thereon 
and keepmg it there for a specified time, — Meld that 
the claim was of the nature of one for rent and gov* 
erned by the law of limitation applicable to money 
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claims of that kind. Where there are well-known 
terms upon which the use of laud for stacking 
timber is permitted by its owner and a party with 
the knowledge of this custom, or practice uses the 
land in this way, he is bound as by an implied agree- 
ment to pay accordingly for such use. Jumna Doss 
v. Gawsee Meah . . . 21 W, 124 

S3. - " 1 ' ■ 1 ■ — Usufructuary 

mortgage. — Muqajiri. — Reserved rent . — The plaintiff 
had borrowed money on security of a zur-x-peshgi 
lease of property which, aftei some years, he sued to 
redeem by payment of an alleged balance, claiming 
credit for huqajiri of the hypothecated laud owing 
to him for the intervening period. Meld that huqa- 
jm is not rent (see Myder Buksh v. ff ossein Buksh , 
4 W . 22., 103), and if it were, it was not claimed as 
such in this case moreover, there being a rent 
reserved would not alter the essential character of the 
arrangement, which was one of usufructuary mort- 
gage. Meld that the words of section 25, Act X of 
1859, imply that a suit by a zemindar to recover 
a rent reserved on land which has been let out on a 
zur-i-peshgi lease should be brought in a Civil Court. 
Meld, also, that the plaintiff was justified in bringing 
his suit in a Court where he could obtain substantial 
relief although the remedy sought by him involved 
in its details different jurisdictions. Sheo Golam 
Singh v. Boy Dinyus Dyal . 12 W. R., 215 

37. — Deposit as secu- 

rity for rent, — Muq-t-zemitidan . — The fact that a 
sum of money was deposited by the lessee with the 
lessor as security for the payment of the rent did 
not remove a suit for rent from the 3 urisdietion of the 
Revenue Courts. A claim for huq*i-zemindan was 
not cognisable under Act X of 1859. Jowahur Lall 
v. Sultan Ali * . . ,12 W, R., 214 

SB. - — Suit for zemin- 

dar % dak charges — A suit by a zemindar against a 
putnidar for zemmdari dak charges, under Bengal 
Act YIII of 1862, for which the latter is liable under 
his kabuliat, was not cognisable under Act X of 1859. 
RUTTUNMONEE DOSSEE V. JOTENDROMOHUN TA- 

gobe • , * . 6 W. R., Act IX, 31 

39* Act XIV of 1863, 

s. 1 , cl 4 -—Suit for sum m nature of lent-charge — 
Muzzerana . — A certain sum was paid to Government 
as nuzzerana during the existence of the maafee 
gTanfc through a lumbardar. After the maafee was 
resumed and a Government jumma assessed upon it, 
the nuzzerana continued to be paid until the interest 
of the holder of the resumed maafee was confiscated 
for retell ion and sold at auction After the confis- 
cation the Government allowed the amount to the 
lumbardai by deducting it from the amount of Gov- 
ernment revenue paid by him. Meld that, under the 
circumstances, the payment of nuzzerana being a 
present in acknowledgment of proprietary title m the 
nature of a rent-charge, the suit was cognisable 
under clause 4, section 1, Act XIV of 1863 Zahoor 
H ossein v . Assub Ajli . 2 Agra, Ft, II, 178 


RENT, SUIT 1 FOR.— Suits cognisable un- 
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40. — — - - - Suit to recover 

cesses in excess of rent. — Jurisdiction — Act X of 
1859 gtves no 3 unsdiction in suits to recover cesses 
over and above the rent. Oejoon Sahoo v Anunb 
Singh 10 W. R„ 257 

41* Suit for arrears 

of cess . — A suit for arrears of a cess, which is not m 
the nature of rent, could not be brought under Act X 
of 1859. Kasim Ali v, Shadee . 3 3ST. W., 21 

42. — Suit to recover 

lumbar dari right.— Act XIV of 1863 — Meld that a 
suit to reco\er lumbardari right, or 10 per cent, 
allowance provided for in the administration paper, 
being other than a commission on actual collection, 
was not cognisable under Act XIV of 1863. Khoo- 
bee v. Akbar . . . * . 2 Agra, 322 

43. - - — Suit for price of 

trees — Act X of 1859 , s . 23, cl. 4 . — A suit for half 
the price of trees cut down by the tenant, and 
claimed by the landlord by right of usage, was not 
cognisable under clause 4, section 23, Act X of 1859. 
Tohul Roy v. Mahadeo Dutt 

[W.R., 1864,327 

44. Suit for rent of 

zerait lands. — A suit for rent from a party holding 
lands as zerait m his own possession was one for rent 
as between landlord and tenant, and cognisable under 
Act X of 1859. Csowby v. Sree Misser 

[12 W. R., 4 

45. Suit for rent of 

land covered by buildings. — L. having claimed cer- 
tain lands as lessee from the zemindar, and A. lia\mg 
pleaded that he held them under a mirasi tenure 
from the same zemindar, the Court held that the two 
leases could co-exist, and that L. was entitled to 
recover actual possession and to pay to A as an in- 
termediate holder, the rent due to the zemindar. In 
execution of the decree, L was put m possession of 
all the land except a portion covered by factory build- 
ings m the possession of A , which buildings the 
Court held did not go with the land. Unable to get 
possession, L brought a suit to recover rent for the 
land covered by the building. Meld that no suit for 
rent could lie, A *$ representative being a trespasser, 
and bis mere statement of willingness to pay rent 
being insufficient to constitute the relation of land- 
lord and tenant. Lyons v. Betts . 13 W. R., 94 

40, Payment by one 

co-sharer to others — Beng . Act VIII of 1869 — A 
co-sharer m an estate who cultivates a portion belong- 
ing to himself and the other shareholders should pro 
tanto be considered their tenant, and payment by such 
co-sharer for land so cultivated, by whatever name it 
be called, is substantially rent, and a suit for such 
rent comes properly under the provisions §f Bengal 
Act VIII of 1869 Allaiunee Dossee v Sree- 
nath Chundee Bose . . 20 W. R., 258 

47. Suits for rent by 

goandahs against under-tenants. — Suits for rent 
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between f * goandahs n and those cultivating under 
them ^ere cognisable under the Rent Act. Likhttn 
Pathhe: o. Roop Lai. . • 3 W. 5 48 

4a — Suit against co* 

sharer for share of rent — Act X of 1859, s. 23 — 
Section 23, Act X of 1859, was not applicable to a 
suit in which the plaintiff claimed as entitled to a 
moiety of the rent of certain land in the possession 
of his co-sharer. Mittdnlal Sahoo v Naduk 

[1 W. R., 53 

Kalee Febshad v. Lutapitt Hossein 

[12 W. R., 418 

49. Suit for share of 

rent against tenant and co-lessors — A suit for a 
share of rent against a tenant and co-lessors was not 
cognisable as a suit for rent within the meaning of 
clause 4, section 23, Act X of 1859 Laila Iseee 
Pees had v. Stuabt . W. R., 1864, Act X, 28 

50. Suit for rent 

and damages against co-sharers for sub-lease. — Sait 
against co-sharers and dur-qaradar for rent and 
damages m respect of a mehal of which a sub-lease 
was granted by the defendant co-sharers As plain- 
tiff did not get possession of his share until after the 
expiry of the sub-lease, and then only by the aid of 
the Civil Court, and as his title during the subsist- 
ence of the lease was merely nominal, and as he ex- 
ercised no rights of a landloid during this period, 
and could not have sustained against the dur-r}»radai 
an action for rent under Act X of 1859, — Held that 
his suit was properly brought in the Civil Court. 
Radhajeeeun Mhstapee v Denonath Banebjee 

[W. R., 1864, Act X, 49 

51. Suit by putm- 

dar for his share of rent. — A suit by one of a body 
of putnidars against his eo-putnidais for his share of 
the rents collected by them was cognisable under the 
Rent Act. Soobhul Singh v. Meeto Singh 

[W. R., 1864, Act X, 12 

Hydeb Adi v. Ombit Chowdhby 

[W. R., 1864, Act X, 42 

52. — - Shikmi taloolc - 

dars. — Permanent settlement — Where shikmi talooks 
at the time of the permanent settlement were com- 
prised within the zemindar’s estate, the talookdars 
were subordinate to the zemindar, and the zemmdar 
could therefore sue them for their rents m the Reve- 
nue Courts. Chundeb Kant Chuceebbutty t>. 
Duehbeanea Odea 

[1 Ind. Jut., 3X. S.,6:4 W. R., Act X, 41 

Chundeb Kant Chuceebbutty v. Mahomed 
Hossein . * * 6 W. R„ Act X, 1 

53 . Suit for money 

advanced to naib for works on salaries. — Money ad- 
vanced to a naib for the construction of a bund, or 
for the payment of the salaries of tehsildars and 
peadahs, comes within the terms of section 23, Act 
% of 1859, with legai d to the management oi land, 
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and a suit by a manager of an estate to recover sneh 
advance was cognisable by the Revenue Courts, 
Ram Dial Banebjee v . Couet op Waeds 

[12 W. R„ 269 

54. — — - Suit for profits of 

misappropriated propet ty — A suit for profits of 
property alleged to have been appropriated by a 
wrong-doer was cognisable by the Civil Court, and not 
by the Collector, Rood Mungul Singh v. Anund 
Roy 3 W. R., Ill 

55 . — — — Suit on bonds 

secured by assignment of rent. — A lent money to JB. 
on bonds, payment of which was secured by assign- 
ment of the rents of B. 3 s estate. A. f instead of 
liquidating the bonds from the collections of the 
estate assigned, brought a suit on the bonds, and ob- 
tained a decree. B. then sued for a refund of the 
collections made and not appropriated to the pay- 
ment of the bonds. Held that such a suit was 
not one for rent, and was not cognisable under the 
Rent Act. Ali Mahomed b. Kenabam Ghose 

[8 W. R„ 128 

56. Purchase of 

crops on condition that they were subject to claim 
for rent . — Suit against purchaser to recover amount 
of rent — Where a party purchases crops belonging to 
a ryot at auction sale with notice, and assenting to 
the condition of sale that the crops were subject to the 
landlord’s claim for rent, and the landlord also being 
aware of the terms of sale allows the purchaser to re- 
move the grain on the understanding that the purchaser 
assented to, and became liable to pay, the rent, a suit 
to recovex the amount from the purchaser is a suit as 
an implied contract between the landlord and the 
purchaser, and w T as not cognisable under the Rent 
Act. Achub v. Gunga Peeshad . 2 Agra, 73 

57. ■ Default of seza- 

wul — Suit aoamst sezawul to recover loss — A lease 
empowered the landlord, on default of payment of 
any of the kists by the tenants, to appoint a kuruk 
sezawul, the tenants being responsible for any loss 
accruing A default having occurred, and a kuruk 
sezawul having been appointed, the landlord sued to 
recover the loss sustained Dy him Held that such a 
suit would not he under the Rent Act. ANUND 
Moyee Debia b. Khieodhub Haldab 

[2¥,E„ Act X, 46 

58* Suit to settle 

future rate of rent . — A suit to settle the rent of 
future j ears between owmer and occupier of land 
will not he Mudhoo Soodun Roy v. Sbeeputty 
Bhuttachaejee • . .25 W, R„ 488 

59 . . — — ... — i Suit to determine 

future rates of rent. — Beng Act Till of 1859, ss. 
28, 29, 35 — A suit to determine, not merely current 
but prospective rates of rent, will he under the rent 
law, A pottah is not necessarily mokurrari because 
it confers a contingent holding on the lessee and his 
posterity Asgue Ali t?. Woqma Kan r Mookebjeb 

[25 W, R, 318 
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60. Suit to collect 

rents as a sharer or representative of sharer — The 
Civil Court had jurisdiction m a suit which involved 
the right to collect rents as a sharer or representative, 
or as deriving from a sharer, and the decision of 
which depended on proof of a certain alleged parti- 
tion. Hurrochukder Boy v Obhoy Churn 
Sirca.il . , . . 2W,R 0 Act X * 72 

81. Suit raising ques- 

tion of extent of share as hutheenadar — Where the 
kutkeenadar of an alleged share sued the kutkeeuadar 
of the remaining portion for a proportion of rent, and 
defendant, while admitting hnnself to be plaintiff ’s 
tenant, disputed the extent of the alleged share, — 
Meld that the question of the extent of the shares of 
the parties as co-kutkeenadars could only be decided 
by a Civil Court, which could give complete relief on 
the whole case with reference both to shares and rent. 
Verasut Hossein c. Jughdharee Sing- 

[13 W. R., 59 

62. Intervenor — Dis- 

puted title to rent — In a suit for rent paid m kind, 
in which defendant did not deny plaintiff 5 s right as 
landlord, hut m which intervenors appeared and ob- 
jected that the Cml Court had no jurisdiction, and 
pleaded, also, that defendant was their tenant and paid 
rents to them, — Meld (by Loch, J ) that neither de- 
fendant's appropriation of the rent, nor the fact of 
his disputing plaintiff's share, nor the act of the in- 
tervenors in raising a question of right, altered the 
nature of the suit, or took it out of the cognisance of 
a Revenue Court Meld, also (by Phear, J), that 
whatever might have been the case before the interven- 
tion, as soon as the intervenor was made a defendant, 
and issues of right and title were raised by the Court 
between Mm and the plaintiff, there was matter 
which the Court had jurisdiction to decide Golam 
Mahomed Aeeur v. Radha Kishen Mohunt 

[9 W. R. s 287 

63. — — — Suit by assignee 

of right to recover rent — A claim to rent made by 
a person to whom the zemindar has assigned the 
right to recover the lent was cognisable under the 
Rent Act. Shamasoonderee Dossee v. Bindabun 
Chundee Mgzoomdab 

[Marsh., 199 : 1 Hay, 574 

04. Suit for rent 

after assignment of rent in consideration of loan — 
In a suit for rent, where the ongmal landlord had, m 
consideration of a loan from his tenant, made to him 
an assignment of the rents to some extent, plaintiff 
alleged that that arrangement had been put an end 
to, and the assignment had dropped by reason of the 
defendants having recovered the money in another 
way Meld that the Deputy Collectoi had full juris- 
diction to inquire into the allegation, because plain- 
tiff's cause of action was the original cause of action 
of the landlord, and the only effect of subsequent 
events was to deprive defendants of an answer to the 
claim. Ishait Chunder Sein v, Ebnaram Ghose 

[12 W. R., 381 


RHHT, SUIT FOR.— Suits cognisable un- 
der Rent Act — continued. 

65. Suit for rent 

against benami and actual cultivator . — Act X of 
1859, s 23, cl 4 — A suit for rent against two per- 
sons, one as the benami and the other as the actual 
farmer, uras cognisable under clause 4, section 23, 
Act X of 1859 In such a suit the plaintiff could 
only obtain a decree against one or other, not both 
of the defendants Heeraxall Bueshee v. Raj- 

KI3HORE MOZOOMDAB 

[ W. R* F. B* 58 : 1 Ind. Jur., O. S* 81 
, 1 Hay, 449 

S. C. Rajeishoee Mozoomdar v. Heeraxoll 
Btjkshee .... Marsh* 188 

86. * Suit to recover 

rent lorongfully collected by unauthorised person . — 
A suit would not lie, under Act X of 1859, to recover 
rent wrongfully collected by a person not the agent 
of the landholder, and without his authority. Ser- 
ial Kisto Roy v. Gosseenaxh Shah 

[Marsh., 465 

67. — Suit raising ques- 

tions of payment by bur rat . — In a suit for rent, where 
payment by a burrat is pleaded by the tenant and 
execution of it is proved by the landlord, the Revenue 
Court had jurisdiction to try the question of burrat. 
Poqrno Chunder Roy v . JStjnd Laxx Ghose 

[7 W. R* 25 

and of payment. Darimea Debia v Nixmonee 
Singh Deo . . . . 13 W. R., 266 

w 68. Claim to deduc- 

tion of rent.— -Bond. — In an action for rent before 
the Collector, the tenant set up that, by a tamas&ok 
entered into between himself and bis landlord after 
his lease, it was stipulated that in consideration of an 
advance of money by him to the landlord a part only 
of the rent should he paid and the residue applied 
in satisfaction of the debt, and he claimed to he en- 
titled to the benefit of that stipulation. Meld that 
the Collector had jurisdiction to inquire into the vali- 
dity of the alleged tamasook, and to allow the deduc- 
tion, if satisfied that it was genuine Edun v Bee- 
chun ..... Marsh., 409 

60. — Mode of pay- 

ment of rent — JRecemie. — In a suit by the Court of 
Wards, on the part of the Durbhunga Rajah, for un- 
paid instalments of rent, where the agreement under 
which the defendant held his zemmdari was that fie. 
should pay his Government revenue into the Collect- 
orate through the Rajah, — Meld that the rule which 
prevailed m that part of the country amongst ordi- 
nary tenants of paying rent month by month was not 
applicable to defendant, and that the instalments of 
rent and intei est thereon were to be calculated ac- 
cording to the Government rules for the payment of 
revenue. Gridhaeee Singh ©. Court op Wards 

[10W. R., 368 

70. Apportionment of 

rent — Where a tenant held lands m six villages un- 
der a putmdar at an admitted rent, and the putmdar 
subsequently granted dur-putms to two different par* 
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RENT, SUIT FOR.— Suits cognisable un- 
der Rent Act — continued 
ties of tw o and four of the said villages respectively, 
the tenant having admitted a certain sum to be the 
rent payable in respect of the lands situated m the 
two villages, the rent payable to the dar-patmdar of 
the four villages was properly estimated as the differ- 
ence between the admitted lent of the land m all six 
tillages and the admitted rent of the land situated m 
the two tillages Braja Lai. Rot v Saywia Cha- ( 
rax Bhutt . 6B.L. R., 523 : 15 W. R., 20 } 

71 Suit for arrears 

of rent — Suit for arrears of rent instituted before 
but decided after the abolishing of Reienue Courts. 
— A suit for arrears ot rent which had been insti- 
tuted m the CimI Court before Bengal Act VIII of 
1869 came into operation, was decided by that Court 
aftei the jurisdiction of the Revenue Courts had 
ceased to exist Held that the Civil Court had no 
jurisdiction m the case. Kullyanessurbe Dossee 
v. Nakain Kybueto . 15 W. R , 241 

See Dhiraj Mahatab Chaxd Bahadoor b 
Mae: HKD Bttllabh Bose 

[9 B. I». R., Ap., 13 : 14 W. R., 246 

72, — Suit for arrears 

of rent. — Suit for arrears of phulkur. — Jurisdiction 
of Civil Cow t — A suit for arrears of rent ot the 
description known as phulkur, being of a nature 
cognisable by a revenue officer when Act X of 
1859 was in force, can now* be brought before a 
Munsif . a Small Cause Court has no jurisdiction to 
try it Gobinb Sookool v. Gokool Bhukut 

[23 W. R„ 304 

7& Suit for arrears 

of ient —Suit for rent of a hat — Act X of 1859, s. 
23, cl. 4 — A suit for ai rears of rent ot a h&t was cog- j 
msable under clause 4, section 23, Act X ot 1859 | 

Gajstree Dabea o Thakogr Doss 

[W R., 1864, Act X, 78 

74 — Suit for arrears 

of rent, — Suit for an ears of rent of indigo factory, 
— Act X of 1H59, s 23, cl. 4 — A suit for arreais of 
rent due on account of an indigo factory was not a 
suit foi arreais of rent due on account of land 
withm clause 4, section 23, ActX of 1859 Oddit 
Chuxder Paul v. Comolo Kanto Paul 

[Marsb., 401 : 2 Hay, 529 

75. . Suit for arrears 

of rent — Suit for rent of land with indigo factories 
on it . — A suit by a lessor for arreais ot rent was tria- 
ble under Act X of 1859, if the principal matter 
demised under the lease was land, and if indigo 
factories on such land were merely the adjuncts or 
appurtenances JSharoda Pershad M ooeerjee v 
Sreenath Mookerjee * . 15 W. R., 520 

76. Suit for arrears 

of rent. — Suit on covenant in lease to recover ar- 
rears of rent of mine — A leased to B for 25 years, 
commencing from October 1S55, certain aurungs, or 
pieces of ground, at a certain rent payable monthly, 
M entering into a covenant to pay the rent The 
property leased was a loha mekal or iron mine, and 


j RENT, SUIT FOR. — Suits cognisable un- 
I der Rent Act— continued 

the lessee used it as such and elected smelting fur- 
naces Held that a suit by A against B on the cove- 
nant in the lease to recover arrears of rent was pro- 
perly not brought under the Rent Act , that “ land,” 
as understood in refeience to Act X of 1859, had a 
limited signification, and lef erred to such as is made 
use of for the purposes of vegetible or animal repro- 
duction. Khalut Chbnder Ghose v Mix ro 

[1 Ind. Jur., N. S , 428 

77. Suit for arrears 

of rent — Suit for arrears of rent under assignment . 

! — A suit for ai reais due under an assignment of 
! rent was a suit to recover an ears of ient r and as such 
' was only cognisable under clause 4, section 23, Act X 
1 of 1859 Kishex Kooitar Mitter v Mohesh 
Chunder Baxerjee . W. R., 1884, Act X, 3 

78. Suit for arrears 

of rent . — Mortgagee executing lease to mortgagor — 
A mortgagee who executes a lease m favour of a 
mortgagor, stipulating to pay him a certain amount 
annually as rent, is, as tar as the payment of that 
sum is concerned, a tenant of the mortgagor, and 
must be sued under the Rent Act for any arrears 
of such rent. Bissoroop Duty v Bixode Ramt 
Sein . . W. R., 1884, Act X, 93 

79. Suit for arrears 

of rent — Suit to recover money due for jumma 
between dates of resumption and settlement — A suit 

i by Government to recovei what the defendants have 
1 by a writing agreed to pay m respect of Govern- 
j rnent jumma between the date of resumption and 
settlement, was not a suit tor airears of rent cognisa- 
ble under Act X of 1859 Govermiext v Hush- 
uaiTooxrssA Bibee . 2 W. R , Act X, 108 

80. — Suit for arreai s 

of rent — Suit for damages — Plaintiff having paid 

J arrears of lent to defendant as his landlord’s autho- 
f nsed agent, was afterwaids sued lor those aneais 
by the landlord, who obtained a decree, the Courts 
holding that the payment to the mookfcear was one 
which did not bind the landlord Plaintiff then 
* sued the mooktear who had received the money. 
Held that the suit was au action for damages, and 
not one cognisable under the Rent Act Bykunt 
xath Sanbyal v. Kalee Chuen Paul 

[13 W. K., 359 

81. Suit for arrears 

of rent — Suit Jor arreais of rent after kabuhat 
had been alien up, and after default in payment 
under agreement — The defendant gave up a lease of 
certain propei ty which he had taken from the plain- 
tiff. On doing so he agreed in writing that what 
ever leat was due to the plaintiff should be paid in a 
certain time Having failed to carry out the agree- 
ment, the plaintiff sued him on the kabuliat for 
arrears of rent Held that the suit was not cognisa- 
ble under the Rent Act. Jaibam Geer v Sheo 
Sumbut Doobey . , . .5 N. W„ 84 

82. Suit against ta- 

luokdir for arrears of rent.— A suit against a 

7 T 
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RENT, SUIT FOR.— Suits cognisable un- 
der Rent Act— continued. 

talookdar for arrears of rent at an enhanced rate 
would lie under Act X of 1859 even though it were 
not brought for determination of the rate at which 
defendant should be required to give a kabuhat. 
Rqwshun Bibee Chpndebmadhkb Eub 

[16 W. R., 177 

S3. * — Suit for arrears 

of rent . — 'Enhanced rent,— A. took a farming lease 
from B. f by which he agreed to pay B. a certain 
yearly rent, and stipulated further to pay to B. half 
of any enhanced rent which he might succeed in 
realising from the ryots. Held that a suit by B. to 
recover arrears of this moiety of enhanced rent would 
He under the Rent Act. Bhabatabini Dasi v. 
Obey ...» 2 B. X». R., A. 152 

S. C. Nubo Tabinee Bosses v. Gray 

[21 W.R.,7 

84. — Suit for arrears 

of rent. — A Collector could give a decree for arrears 
of rent against the real lessees in possession, al- 
though no previous realisation of rent directly from 
them was established, and no written agreement was 
shown to have been executed by them in their own 
names, another party being the ostensible holder of 
the lease, and not denying liability. Judoonath 
Paul v. Pboshnnonath Dutt * 9 W. R^ 71 

85. Suit for arrears 

of rent . — Act X of 2359 , s. 23 , cl. 4. — Suit against 
lessee and surety for rent. — A suit for arrears of 
rent under claused, section 23, Act X of 1859, could be 
entertained both against the lessee who was made 
originally liable, and against the surety who would 
be hable on the default of the lessee. Bhoobtjn 
Mouinsr alias Peolab Sandyab «. Bhtjbo Soon 
deb ee Debia Chowdhbain „ . 8 W. R., 452 

86. Suit for arrears 

of rent. — Suit against lessees and their sureties . — 
Decree against lessees . — There was no provision in. 
Act X of 1859 which conferred on the Collector juris- 
diction to take cognisance of a suit against the sureties 
of a lesssee Although, in a suit under Act X of 
1859 against lessees and their sureties for arrears of 
rent, the decree passed against the sureties could not be 
maintained, still the decree passed against the lessees 
themselves was good. Dooe&a Peeshad r. Sheoea j 
Surra 5N.W., 222 

GuiraSH KOOEB V. OOMDITTOONNISSA BEGUM 

[6 m W., 77 

87. — — — — - - - - Suit for arrears 

of rent — Act X of 1859, s . 23. — Surety for payment 
of rent — Decree , Form of — In a suit for arrears of 
rent in a Revenue Couit under Act X of 1859, the 
lessors joined as defendants the lessee, and another 
person whom they alleged to be a surety for the pay- 
ment of the lent. An ex parte decree was made in 
favour of the plaintiff s, but it did not expressly make 
the alleged surety hable for the money awarded. In 
execution of the decree certain of the alleged surety’s 
land was sold, and the decree-holders were the pur- 
chasers at the sale. An application under Bengal 


RENT, SUIT FOR,— Suits cognisable un- 
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Act VII of 1876 for the registration of their names 
as proprietors of the land purchased having been 
rejected, the decree -holders brought the present suit 
to establish their title to, and to recover possession 
of, the land Meld that the plaintiff’s title was bad, 
on the ground that the decree did not purport to bmd 
the surety for the payment of the money awarded, 
and on the ground that a Revenue Court is not com- 
petent to entertain a suit against a person who has 
become surety for payment of rent. Bhtjgwan 
CHUNDEB Rot Chowdhei b Manice Bibee 

[I, L. R., 9 Calc., 383 ; 11 C. L. R., 577 

88. Suit for arrears 

of rent. — Benami lease. — Landlord and tenant. — Act 
X of 1859. — A. brought a suit in the Collector’s 
Court against B. y C., D. } and E., for arrears of rent 
in respect of land demised under a pottah to E. He 
joined G and M. as defendants. According to the 
terms of the pottah they were sureties for E. It was 
admitted that E. } s name was used benami m the 
pottah, and that he took no interest. A. sued B , C., 
D 9 and E as the parties interested and in possession. 
C objected that a new settlement had been made and 
a new pottah granted ; that he held a moiety only of 
the lauds, and was not liable for more , and that D. 
was his ryot, and ought not, therefore, to have been 
made a defendant D. and E. contended that they 
were liable m respect of the lot comprised under the 
pottah, and had already paid rent for it to A under 
a decree, but objected that they ought to have been 
sued separately from B , and B did nob appear The 
lower Court held that C. had failed to make out bis 
case, and that D. and E were liable m this suit, and 
passed a deciee ordering them to pay the amount 
admitted by them to he due from them, and the other 
defendants to pay the remainder of the claim. <7. 
appealed. On the appeal, Peacock, C. J. (Mitteb, 
J., contra), held that the plaintiff’s suit must be 
dismissed, the lease being to M , and not to the de- 
fendants ; that the Court below had founded its de- 
cision on matters extraneous to the lease, which it had 
no jurisdiction to inquire into Held per Mitteb, 
J , that the suit was properly bi ought against the 
actual tenants and not against the beuamidar, and 
that the Collector had jurisdiction. Meld by both. 
Judges that the suit should be dismissed as agamst 
the sureties, who could not, as such, he sued under 
Act X of 1859 Roy Pbiyanath Chowdhby 
Bepinbehabi Chxjckebbuttt 

[2 B. Xi, R„ A. C„ 237 

S. C. Pbeonath Chowdhby q Beepin' Be- 
haeeb Chuckebbutty . 11 W. R., 120 

0 appealed under section 15 of the Letters Patent. 
Meld by Kemp and Jackson, JJ , that the Collector 
had full jurisdiction to entertain the suit, which was 
pioperly brought against those who weie m the 
actual possession of the land, and that these persons 
were really the tenants , that the form of the decree 
passed by the Collector was correct, the plaintiff 
having consented to the decree being given m that 
form ,* that the sureties had really made themselves 
responsible for those who were really mteiested 
under the lease, and not for E. Erosunno Coomar 
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Pal Chaicdt y v. Kovlash Chunder Pal Chowdry, B 
JL . R, t Sup Tol 759, distinguished. Meld by Xoe- 
MAN, J (dissenting), that the terms of the lease 
under which F. was alone interested could not be 
contradicted by oral evidence ; that F. alone was 
bound to the lessor under the lease ; that the defend- 
ant could not he sued as tenant, unless subsequent 
to the pofctah and kabuhat something had occurred 
creating the relation of landlord and tenant bet ween 
them and the lessor , that no such relation or any 
contract creating such relation between the parties 
could be implied from the eheumstances of the case, 
and the suit should be dismissed. The Revenue 
Court had therefore no jurisdiction. But whether 
in the Revenue or Civil Court, B. and F could not 
be sued jointly with B . and C, nor could <?, and M. 
Bipinbehabi Chowdry v. Ram Chandra Roy 

[5 R. Xu R., 234 : 14 W. R., 12 

89. 1 — — — Suit for arrears 

of rent — Question relating to rent , — In execution 
of a decree of the Revenue Court m a suit brought 
by K for ai rears of reufc of a certain pufcm, the putni 
was put up for sale and purchased in the name of G. 
The rent having again fallen into arrear, K took pro- 
ceedings against <3%, under Regulation VIII of 1819, 
for the sale of the putni ; hut the arrears having been 
paid, the putni was not sold. In a suit for arreais of 
rent of the same putni subsequently brought by K, 
against G , j?., and JB (the wife of P.) jointly, on the 
allegation that the putni had been purchased by G. 
benami for P. and 8.,—Meld that the Collector had 
no junsdiction to try questions relating to rent 
depending upon equitable rights and liabilities aris- 
ing from circumstances other than those of the rela- 
tionship of landloi d and tenant Prosonno Coomab 
Pal Chowdry v. Koylash Chunder Pal Chow- 
dhby . . . B X,. R. 9 Sup. Vol., 758 

[2 Ind. Jar* 1ST. S., 327 : 8 W. R., 429 

Prosonno Coomab Pal Chowdhby v. Muddun 
Mohan Pal Chowdhby 

[11 B. Ii. R., Ap„ 31, note : 13 W. R., 390 

Hubish Chunder Roy v. Poobna Soonduree 
Debee . . . 18 W. R., 35, 125 

90. — Benami lease . — 

Beneficiary interest — In a suit for arrears of rent 
on a lease granted to one of two defendants m the 
name of the other, where the former admitted be- 
nami execution of the agreement, but the latter 
denied that any relation of landlord and tenant exist- 
ed between himself and the landlord, — Meld that 
the question whether the latter defendant was the 
party beneficially interested m the lease w f as not one 
which was intended by the Legislature to be tried 
by the Revenue Court. Kishen Butter Misbain 
v, Hickey . . , , 11 W. R., 406 

01. — — — — Suit for arrears 

of rent — Title . — A died, leaving four sons, B , C , 
B > and F., by a wife deceased, and a widow, AT, and 
three other sons, F, & , and j S', by her. K brought 
a suit against JB , C, B and F , and against her three 
sons, F K> G. y and M , to establish her title to a certain 
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talook which she alleged had been conveyed to her 
by A. under a deed of gift, P., C , B , and E set 
up a prior deed of partition, whereby the properly of 
the deceased, including this talook, was divided be- 
tween all his sons in the proportion of ten annas to B, t 
C , B. and F., and six annas to F, t G , and M. The 
High Court, on appeal, held that the deed of parti- 
tion was genuine, and rendered the subsequent deed 
of gift inoperative. Afterwards P , C , B , and F. 
instituted a suit m the Collector’s Court for arrears 
of rent m respect of another talook, also included in 
the deed of partition, against the ryots and F, f <?,, 
and M The ryots admitted that they held at the 
rent claimed, but stated that they had not paid their 
rent on account of a dispute between the brothers as 
to the shares m which they w T ere entitled to the same. 
F., <?., and M raised the defence that this suit could 
not be maintained m the Collector’s Court a suit m 
the Civil Court should be brought for the determina- 
tion of their shares, and the decision m their prior 
suit was no evidence against them Meld that the 
question was really one of title between the brothers, 
and such suit could not be maintained in the Reve- 
nue Courts Gibish Chandra Roy Chowdhby v. 
Raj Chandra Roy Chowdhby 

[2 B. !«. R., A. C., 1 

92. - Suit for arrears 

of rent. — Question of joint title. — In a suit for arrears* 
of rent under Act X of IS59, where defendant, ad- 
mitting plaintiff’s interests in the land, alleged that 
it was the ljmali property of himself and the plain- 
tiff, the Revenue Court dismissed the suit on the 
ground that it had no jurisdiction. The Judge on 
appeal reversed the decision and gave plaintiff a 
decree Meld that even if the Judge had gone 
simply into the question of title and decided whether 
the estate was joint or separate, and on that decision 
based a decree, he would not have been w r rong. 
Mohesh Dutt v. Beg Harain Singh 

[16 W. R., 82 

93. Suit for arrears 

of rent and for possession — Where a claim for ar- 
rears of rent was joined to a claim for recovery of 
possession, the suit could not be brought under the 
Rent Act. In such cases a plaintiff was not to be 
forced into two Courts for the purpose of obtaining 
the full relief he requiied. Bishoon Dyad Singh 
v. Sarub Narain Singh . . 4H„’W., 32 

RENUltf Cl ATIOH OF EXECUTORSHIP. 
See Executor . 14 B. I*. R., 276 

RESTUHCXATION OF RIGHTS. 

See Cases under Waives. 

REFEAIi OF ACT, EFFECT OF— 

See Abatement or Suit— Appeals. 

[1. 1 *. R., 7 Mad., 195 
See Cases under Appeal— Right op Ap- 
peal, Epfeot op Repeal on— 

See Bengal Regulation VII op 1199. 

[B. L. R., Sup. Vol, 626 
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REPEAL OP ACT, EFFECT OF — conti- 
nuea. 

See Cruft, Procedure Cods, 1882, s 3 
(1877 s3) .LB. R., 3 Calc., 662 
[L L. R.j 4 Calc., 825 
3 C. Ii. R., 208, 437 
I. Xr. R., 3 Bom , 161 
I. B. R. a 4 Bom., 163 
I. B. R., 8 Bom, 287 
See Cases under Execution of Decree 
— Efffct of Repeal of Act pend- 
ing- Suit 

See Limitation— Statutes of Limita- 
tion-Act XXV OF 1857. 

[13 B. Li. R., 445 
See Limitation— Statutes of Limita- 
tion-Act IX of 1871. 

[L B. R„ 1 Bom, 286, 295 
L Ii. B., 4 Bom., 230 
I. B. B., 3 Calc., 331 
7 Mad., 283, 288, 298 
See Limitation Act, 1877, art 146 (1871, 
AET. 149) . I. Li. R„ 4 Calc., 283 

See Magistrate, Jurisdiction oe — Spe- 
cial Acts — Madras Act III of 1865 

[I. B. R., 1 Mad., 223 
See Offence committed before Penal 
Code came into Operation 

[L Ii. R., 2 Calc., 225 
L Ii. R., 1 AIL, 599 
See Statutes, Construction of — 

[3 Bom., O. C., 45, 49 
6 IX. W., 373 
1 Hay, 369 
1. 1*. R., 8 Bom., 340 

1. — Effect of change of law on 

pending suit. — Civil Procedure Code, 1859, s. 887. 
— A suit was held to he pending under section 387, 
Acs VIII of 1859, if anything remained to be done 
which might have been done under the old law; and 
a party m such a case was entitled to ask the Court 
to proceed under the old law, inasmuch as the appli- 
cation of the new Code would depiive him of a right, 
in reference to the procedure of the case, which but 
for the passing of the Code would have belonged to 
linn. Parrott v. Ram Suhay Singh 

[W. R., 1864, 35 

2. — — — Smt before Act 

VIII of 1859. — Re-hearing. —A defendant m a suit 
instituted before the passing of Act YIII of 1859 was 
entitled, under section 387, to any advantage of right 
which he might have possessed under the old proce- 
dure ; hut this did not bar him from availing him- 
self of any advantages which he might obtain from 
the new proceduie, — eg, a re-heanng, under section 
119, in the ease of an ex $arte decree Russoolun 
v. Puzeelut-oonnissa W. R., 1864, Mis., 36 

REPORT PROM RECORD OFFICE. 

See Evidence — Criminal Cases — Pre- 
vious Convictions 

[6 B. L. R„ Ap., 15 


REPORT OP AMEEN, 

See Cases under Evidence — Civil Cases 
— Reports of Ameens and other Of- 
ficers. 

REPORT OP MAGISTRATE ON IN- 
QUIRT PETTO CAUSE OP DEATH. 

See Criminal Procedure Code, 1S82, 
S. 176 (1872, s. 135). 

[I. B. R., 3 Calc., 742 

REPORT OP POBICE. 

See Complaint— Institution of Com- 
plaint and Necessary Preliminaries 
[5 B. D. R., 274 

See Evidence— Criminal Cases— Police 
Evidence, Diaries, Papers, and Re- 
ports . . 6¥. R., Cr., 52 

[7 W. R„ Cr., 31 
3 B. B. R., A. Cr., 4 
6 B. B. R., Ap., 148 
7 B. B. R., 329 
9B.L. R., Ap., 45 

See Recognisance to keep the Peace 
— Credible Information 

[4 B. L R t , P. B. 40 
10 W. R., Cr., 41 
21 W . R., Cr., 28 

See Recognisance to keep the Peace — 
Likelihood of Breach of Peace and 
Evidence . 6B.L. R., Ap., 148 
[4 B. L. R., P. B., 46 
16 W. R., Cr., 45 
10 W. R., Cr., 55 

REPRESENTATIVE OF ASSIGNEE OP 
DEBT. 

See Certificate of Administration- 
Right to sue or Execute Decree 
without Certificate 

[I. I*. R„ 4 Calc., 045 

REPRESENTATIVE OP DECEASED 
PERSON. 

Appeal by— 

See Appeal — Execution of Decree— 
Parties to Suits. 

[3 B. Ii. R., A. C., 40 

Execution of decree against— 

See Cases under Execution of Decree 
— Execution by and against Repre- 
sentatives. 

Suit against — 

See Cases under Hindu Law— Debts. 

See Cases under Mahomedan Law- 
Debts 

See Limitation Act, 1877, s 17 (1871, 
s. 18) . .3 B. B. R., A. C., 233 

[I. Ii. R., 7 Calc., 627 
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REPRESENTATIVE OP DECEASED 

PERSONS” — continued . 

See Sale in Execution of Decree— 
Decrees against R ep re sentatites 

Suit by— 

See Cases under Certificate op Admi- 
nistration — Right to sue os Execute 
Decree without Certificate 

X. « Representative,” Meaning 

of. — Cuil Procedure Code , 1S59 , $. 203 — A person 
may be a representative within the meaning of sec- 
tion 203 ot Act Till of 1659 (corresponding with 
section 252 of Act X of 1877) so as to make the 
decree effectual for the purpose theiem stated, al- 
though that person is not the heir Assamathem 
Nessa Bibee v Lutchmeeput Singh 

[I. Ii. R, 4 Calc, 142 :2C.L,R 223 

2. Liability of representative 

for papers of deceased. — The heirs of a deceased 
person are liable for papers m their custody for 
which a claim is established against the estate of the 
deceased, as well as for debts due therefrom to the 
extent of assets taken by them Luchmeeput 
Singh v . JXund Coo mas Goqpto . 22 W. R, 388 

3. — Hindu estate. Person taking 

possession of. — Liability for debt — Executor de 
son tort — Where a Hindu died leaving a w ldow and 
brother, and the brother took possession of the de- 
ceased’s estate during the widow’s lifetime, — Held 
that the brother was liable to pay a debt of the de- 
ceased out of the estate come into his hands Held , 
also, that he w T as liable as legal representative of de- 
ceased, the widow having relinquished her rights as 
heiress. Qu&re,— Is any stranger wdio takes a de- 
ceased’s estate liable, undei Hindu law, to pa} his 
debts as executor de son tort 7 Jogender Narain 
Deb Royrut v Iemple 

[2 Ind. Jur , N. S, 234 

4. Subsequent proof 

of will by executor — Liability of estate in hands of 
executor — Creditor’s right to execute decree or bring 

suit against executoi The person taking possession 

of the estate of a deceased Hindu (who has left a 
will, of which, however no probate has been granted) 
must, m the present state of the law, be treated tor 
some purposes as his lepresentative, until some 
other claimant comes forward. A judgment obtain- 
ed against such a person, even if ir cannot be executed 
against the estate m the hands of an executor when 
he has taken out probate, is at any rate sufficient to 
enable a plaintiff to bring a suit against the executor 
in order to have the decree satisfied Prosunno 
Chunder Bhuttacharjee v Kristo Chytunno 
Pal . I. L. R„ 4 Calc, 342 : 3 C. L. R, 154 

5* Heir of deceased 

Hindu allowing sit anger to enter into possession of 
deceased's property — Effect of decree against party in 
possession , — If the heir of a deceased Hindu stands 
by and allows a stranger to enter into possession of 
the deceased’s propeity, every person claiming under 
him will he bound by the decree m a suit of which he 
had notice, instituted bond fide against the party m 
possession for the recovery of a debt due by the 


REPRESENTATIVE OE DECEASED 
PERSON — Hindu estate. Person taking 

possession of— continued, 

deceased to the plaintiff Uma Sundari c Nittya- 
nund Shah a Rai . . 3 C. L. R„ 157 

6. Liability of representatives* 

— Honey-debts . — Damages for breach of contract — 
The heirs and repiesentafcives of a deceased person 
are liable, according to equity and good conscience, to 
pay not merely the actual debts ot the deceased, but 
also the damages which anse from hi^ breaches of 
contract. Delanney v Bibeejan . 22 W. R, 494 

7. Widow of deceased Hindu.— 

Creditor's right on decree against ictdow as repre- 
sent atue — Where a Hindu died leaving a childless 
widow and a separated brother, it was held that, 
until a legal representative was appointed to the de- 
ceased’s estate, his widow r was the only person who could 
defend a suit as his representative , and that while a 
decree obtained against the widow would enable a 
creditor to attach and sell, not only the widow’s 
life-estate m the immoveable property, but also the 
reversionary estate of the remainder-man, yet a 
decree obtained against the remainder-man would not 
enable the creditor to touch the estate m the hands 
of the wudow. Hatha Hari v . Jamni 

[8 Rom, A. C, 37 

8. Sale in execution 

of decree against estate of deceased — Suit against 
representatives of deceased husband's estate — In 
1862 a suit for mesne profits was brought against cer- 
tain persons as being the heirs of one R L , deceased, 
among whom were his widow and two infant sons. 
During the pendency of this suit the two infant 
sons died, and the widow was made a defendant 
as representing the estate of her deceased sons The 
suit was decreed m favour of the plaintiffs in 1875; 
and on the plaintiffs applying for execution, the 
widow objected that 5 16ths of the properties, against 
winch execution was sought, was the property of 
her adopted son, whom she alleged to have adopted 
m 1874. The adopted son was not made a party to 
the suit. This objection was overruled, but the same 
objection was taken by the adopted son through his 
natural father as his guardian and next friend, and 
the Court released the 5-16th share from attach- 
ment, and allowed the objection Agamst this order 
some of the plaintiffs appealed, but pending the ap- 
peal another of the plaintiffs applied to the High 
Court undei section 622 of the Code of Civil Proce- 
dure to have the order set aside. The Court, whilst 
refusing to interfere with the order, inasmuch as 
there appeared to be no material irregularity there- 
in, pointed out to the lower Court that the deeree 
of 1875 having been obtained on account of a debt 
of R. L.’s, and being against the widow as repre- 
senting her husband’s (R. L*s) estate, the estate 
would be answerable for the debt, whether the widow 
or the adopted son represented the estate, supposing 
the decree to have been properly obtained The 
principle m Ishan Chunder Hitter v. Bulcsh Ah 
Soudagur , Marsh , 614, followed Sotish Chunder 
Lahiry v. Nilcomul Lahiry 

[I. L. R, 11 Calc* 45 
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REPRESENTATIVE OP DECEASED 

PERSON — continued . 

9. Son as representative of 

father. — Suit against son — Assets — Where a suit 
is brought agamst a Hindu son, personally and as 
representative of Ms father, to recover a debt due by 
the father, a decree ought to be given against his 
son, whether he has inherited any property or not, 
the result of such a decree in the case of non-inherit- 
ance being that it cannot be executed against the 
non-mhentmg son. Bapuji Auditbam v. Umedbhai 
Hathe Sing . . .8 Bom,, A. C,, 245 

10. - Suit against legal repre- 

sentative. — Assets — Decree — Execution . — Civil 
Procedure Code {Act XIV of 1882), s. 252 — A plain- 
tiff is entitled to sue the legal representative of his 
deceased debtor, and to obtain a decree against him, 
"without proving that assets have come into his hands. 
It is sufficient if there are assets of which he may 
become possessed. The decree should mention that 
it is against the defendant in that character, and 
should be executed as directed by section 252 of the 
Civil Procedure Code, Act XIV of 1882. Bayappa 
Chetti v Ah Sahib , 2 Mad, 336, followed Gte- 
bhabiax v. Bai Shiv . I. E. R., 8 Bom., 309 

11. Suit against heir for debts 

of ancestor. — Onus probandi . — In a suit against 
an heir for debts of his ancestor, in the absence of 
special eircnmstanees, it lies upon the plaintiff in the 
first instance to give such evidence as would pnmd 
facie afford reasonable ground for an inference that 
assets had or ought to have come to the hands of the 
defendant. Plaintiff having laid his foundation for 
his case, it then lies upon the defendant to show that 
the amount of such assets is not sufficient to satisfy 
the plaintiffs claim, or that he was entitled to be 
satisfied out of them, or that there were no assets, or 
that they had been disposed of m satisfaction of 
other claims. Kottala Urn v. Shangaea Yarma 

[3 Mad., 161 

12. Diability of representative 

with assets to account. — Mesne profits — When 
a party is proceeded against as the representative of 
a deceased judgment-debtor, and it is proved that 
property which belonged to the deceased judgment- 
debtor has come into his hands, it lies upon him to 
account for such property and to include in his ac- 
counts mesne profits, whether accruing in the shape 
of rents or of mterest. Aseemgonnissa v. Ameeb- 
onnissa 15 W. R., 285 

IS. , Denial of assets. — Decree 

against estate — Costs — In a suit brought agamst the 
representatives of a deceased Mahomedan, alleged to 
be in possession of his estate for recovery of the 
amounts of a bond-debt due by the deceased, the 
plaintiff should first he allowed to establish his right 
of suit against the estate, although the defendants 
plead that they possess no property belonging to the 
deceased to satisfy the claim. Such a plea, if estab- 
lished, is one to he regarded m framing the decree 
The decree in such a case should he for payment out 
of the property of the deceased And ordinarily the 
Court should not direct payment of the costs by the 


REPRESENTATIVE OP DECEASED 

PERSON. — Denial of assets— continued 

defendants personally, but out of the estate Mabho 
Ram V Dilbue Mahul . . 2 N. W., 449 

14. — — Person in posses- 

sion of estate without assets . — Act VIII of 1859 , s. 
203 — The plaintiff sued the defendants on the 
ground that they were in possession of his deceased 
debtor’s property. It being found that the defend- 
ants received no assets from the deceased, — Held, the 
suit was rightly dismissed If the suit had simply 
been against the defendants as heirs or personal 
representatives of the deceased, and if they had 
alleged that no assets had come to their hands, the 
plaintiff would have been entitled to a decree agamst 
them as representatives of the deceased (if he had 
prayed for such a decree), without going to a trial 
on the question whether or not the defendants had 
assets; and m that case he might have proceeded, 
in enforcement of his decree, under the provisions of 
section 206, Act VIII of 1859 In the mattes op 

THE PETITION OP HlBALAB MOOEEBJEE 

[6 B. L. R., Ap., 100 

S. C. Heeba Lae Mookeejee v Digitmburee 
Kuloonee ... 14 W. R., 431 

15. Representatives of debtor.-— 

Eight to decree to extent of assets against heirs — 
A decree was obtained against A , and on his death 
execution was taken out against his widows B. came 
in, and, alleging that A. was merely a benami holder 
for B , applied to be substituted for the widows as 
defendant. Reid that the Court was not right in 
exempting from liability A.’s heirs to the extent of 
any assets which might have come into their hands, 
Doobga Soondubee Debia c. Soobjomonee De- 
bia . . . . . 8 W. R., 101 

16. — Civil Procedure 

Code •, 1859, s. 203 — Bight to have decree executed out 
of property coming to hands of representative — - 
Plaintiff sought to recover the amount of a bond exe- 
cuted by the father of the defendant, and prayed for a 
judgment against certain land which belonged to the 
defendant’s father and the right to which passed by 
succession to the defendants. Reid that the plaintiff 
was entitled to a decree for payment by the defend- 
ants of the amount of the bond out of any property 
which passed to them as the representatives of their 
father ; the plaintiff, m execution of the decree, being 
at liberty to proceed in respect of the immoveable 
property, if there should be no moveable property 
left, or if it should prove insufficient when sold to 
satisfy the decree. Rayappa Chetti v. Abi Sahib 

[2 Mad., 336 

17. — Execution of de- 

cree against son . — Civil Procedure Code } 1859 , s. 
203. — Issues — Wheie the defendant m a suit for 
the payment of money died before decree, his sons 
were made parties and a decree for the debt due by 
the deceased was given agamst them. In execution 
of this decree the decree-holder attached certain 
property in the hands of one of the sons, who ob- 
jected on the ground that it was his self -acquit ed 
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REPRESENTATIVE OP DECEASED 

PERSON.— Representatives of debtor— 

continued. 

property. Meld that the proper issues to be deter- 
mined were * (1) whether the property attached by the 
decree-holder had formed a part of the estate of the 
deceased debtor, and if not, (2) whether if it was sepa- 
rate property of the son, that son had misapplied 
any property received by him from his father, and if 
so to what - extent. Mooraree Singh v. Puryag 
Singh . . * . 2 C. D. R., 189 

18. — - - Responsibility of 

representative — Rights of creditors. — When a de- 
fendant against whom a decree was passed m his 
representative capacity has made payments m satis- 
faction of the decree to the full value of the property 
of the deceased which has come, or hut for the 
default of the defendant might have come to his 
hands, the decree can no longer be executed even 
although the decree-holder may be able to prove that 
the defendant still has m his possession property 
which originally belonged to the deceased. If the 
heir of a deceased Hindu or Mahomedan has sold to a 
bond fide purchaser property which he has inherited, 
he is responsible for the assets received, but the pro- 
perty cannot be followed in the hands of the pur- 
chaser. Ram Golam Dobey v. Ayma Begum 

[12 W. R„ 177 

19. — — — Inability of re- 

presentatives. Onus probandt. — Mode of accounting . 
— Before judgment-debtors can claim exemption from 

a decree-holder’s claim, on the ground that they only j 
received a small sum from their ancestor’s estate, or 
that what they have received has been paid in satis- 
faction of their ancestor’s debts, they should prove 
and file an inventory of the whole estate descended 
to them, and prove how it has been applied In a 
claim of this kind, the onus of proof is on the judg- 
ment-debtors, and, on their failure to sustain it, a 
presumption arises m favour of the decree-holder. 
Joggul Kishorh Singh v. Kalee Churn Singh 

[25 W. R., 224 

20. Payment of debt 

to representative ■ — Refusal to pay uncertificated 
representative. — The defendant gave a bond on un- 
stamped paper to the plaintiff’s eldest brother. On 
the obligee’s death the succession was disputed, and 
the obligor refused to pay the subsequent intei est 
to the plaintiff. Meld that, as the plaintiff had failed 
to take out a certificate of succession to the obligee, 
the obligor was 3 ustified m such refusal. Meld, also, 
that the plaintiff could not recover the stamp penalty 
from the obligor, Gaeuda Reddi v. Gudi Jana- 
kayya Reddi. Gudi Janaeayya Gabu ». Garuda 
Reddi . . . . . 1 Mad., 124 

21# — Payment of debts 

to heir of deceased without certificate. — Certificate 
subsequently granted. — Liability of debtor. — Bom. 
Reg. VIII of 1827. — A defendant who is sued by 
the holder of a certificate of heirship to a deceased 
Hindu for a debt due from the defendant to the 
deceased is at liberty to show, notwithstanding the 
certificate of heirship, that he has paid the debt he 


REPRESENTATIVE OE DECEASED 
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continued . 

owed the deceased to the actual heir of the latter 
before the grant of the certificate of heirship It 
will not, however, be sufficient for such defendant to 
show that he has paid his debt to a person whom he 
bond fide believed to be such heir Pueshotam 
Mansueh v. Ramchhod Pueshotam 

[8 Bom., A. C„ 152 

RE-SAEE. 

See Cases under Sale in Execution op 
Decree — Re-sales. 

[I. Ii. R., 2 Bom., 582 

RE-SABE OE GOODS, NOTICE OE— 

See Contract Act, s. 73. 

[15 B. D. R„ 276 

RESCUE. 

See Escape prom Custody. 

[21 W. R., Cr., 22 
13 W. R., Or., 75 

RESERVOIR. 

See Penal Code, s. 277. 

[I. I,. R., 2 Calc., 883 

RESIDENCE. 

See Cases under Insolvent Act, s. 5. 

See Cases under Jurisdiction— Causes 
op Jurisdiction— Dwelling or Re- 
sidence. 

See Security por Costs— Suits. 

[I. L. R., 3 Rom., 227 

See Cases under Small Cause Court, 
Mopussil— Jurisdiction — Dwelling 
or Carrying on Business. 

Condition for— 

See Will — Construction. 

[12 B. Is. R.,1 
14 B. I. .R., 60 

Proximity of— 

See Certipicate op Administration- 
Issue op and Right to Certicate. 

[I. L. R., 4 Calc., 411 

RigRt of— 

See Cases under Hindu Law*—Family 
Dwelling-house. 

See Hindu Law— Maintenance — Right 
to Maintenance— Widow. 

[12 B. Is. R., 238 

RESISTANCE OE PROCESS OE CUTTI* 
COURT. 

See Contempt op Court — Contempts 
Generally . 2 B. L. R., E. B* 21 
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RESISTANCE OR OBSTRUCTION TO 
EXECUTION OR DECREE. 

See Limitation Act, 1877, art 11 

[I. li a R., 5 Born., 440 

See Onus Probandi — Possession and | 
Peoop or Titie ; 

[I. Ii. R., 10 Calc j 50 ; 

See Saxe in Execution op Decree — 
Objection to Saxe 

[I. h, R„ 3 Calc., 729 

L Application by decree-holder 

on obstruction being made. — Month —English 
calendar — Civil Procedure Code, 1 859, $ 226 — 
The word “ month " m section 226 ot the Code 
of Civil Procedure means a month according to the 
English calendar. An applicant under that section 
had a clear calendar month, exclusive of the day of 
dispossession, within which to prefer his application 
Dadu yabad Ansae v. Balgouda bin Shankab- 
apppa . . 5 Bom., A. C., 39 

2 — — Civil Procedure 

Code, 1859 , s 226 — Procedure — The Court could 
not be put m motion under section 226 of the Code 
of Civil Proceduie without an application fiom the 
deeiee-holder undei that section In the matter 
op Mahtab Soomabee . . 19 W. R., 62 

3 . Remedies of decree-holder 

— Obstruction m execution of decree — Decree-holder , 
Option of, to proceed under s. 328 or bp a separate 
suit — Section 32S of the Civil Procedure Code (Act 
XIV of 1883) does not make it obligatory on a decree- 
holder, who is obstructed in execution of the deciee, 
to pursue his remedies under that section. Conse- 
quently his failure to do so does not pi event him 
from proceeding against the defendant by a regular 
suit Baxvant Santaeam v Babaji 

[I. Xi. R., 8 Bom , 602 

This was the case under section 226 of Act VIII 
of 1S59. Jugmohun Tewabee v. JBuxdeo Naik 

[3 Agra, 162 

4 . Proof of obstruction.— Civil 

Procedure Code , 1859 , ss 226, 227 —In order to 
bring a case under sections 226 and 227 of the Civil 
Proceduie Code, 1859, it was necessary to show that 
obstruction had been offeiedaiising from the circum- 
stance that lands had been taken which were not in- 
cluded in the decree Pr annate Boy Chowdhry 
v. Peeonath Roy Chowdhry . 8 W. R 9 398 

5 . — Procedure.— Civil Procedure 

Code, 1359, ss. 226,227 — Obstruction in execution 
of decree for immoveable property — Piocedure to 
observed where while execution of a decree wa* going 
on against immoveable property, the decree-holder al- 
leged that he was obstructed m getting possession of 
certain lands included m the decree Brojo Mohun 
SUTPUTTY V SHOODA MONEE DaBEE 

[8 W. R., 79 

" — — Objection to in- 
vestigation htj Ameen under order of remand 

Civil Procedure Code , 1859, ss. 226 , 22?.— Where 


RESISTANCE OR OBSTRUCTION TO 

EXECUTION OP DECREE. — Procedure 

— continued 

the ordei of remand directed the lower Court to as- 
certain from the settlement chittahs the situation of 
the lands m dispute, and the chittahs were found not to 
give the expected information, — Held that the Judge 
should, when the Ameen’s investigation was objected 
to, have proceeded under sections 226 and 227 of 
Act VIII of 1859, and allowed both parties to adduce 
pi oofs of their claims. Shadhoo Suran v Bhuggoo 
Ball 12 W. R., 98 

7. Power of Courts. — Civil Proce- 

dure Code, 1877, s 329 — The power given by sec- 
tion 329 of the Civil Piocedure Code to make such 
ordei as the Court shall see fit must be construed with 
regard to the circumstances m respect of which the 
power is to be exercised An order under section 329 
should be the result of the fact that the defendant 
m the suit, who is precluded by the decree from dis- 
puting plaintiff’s right, unjustly instigates a third 
party, who has no real interest in the property, 
to prevent the plaintiff from getting the benefit 
of his execution. A Court has no power under this 
section to determine, as between the judgment credi- 
tor and a thiid party obstructing the execution of the 
decree, important questions on the merits which are 
wholly unconnected with, and cannot be affected 
by, the fact that the obstiuction is Hiade at the insti- 
gation of the defendant. Govinda Nair v Kesaya 

[I. L. R., 3 Mad., 81 

8, Civil Procedure 

Code, 1882, ss 331 and 647 — Civil Courts Act, Mad- 
ras, 1873, s . 12 — Jurisdiction . — Claim below ordi- 
nal y pecuniary limit — A Court executing a decree 
obtams, by virtue of section 331 of the Code of Civil 
Procedure, a special jurisdiction which enables it to 
try a claim of which the value of the subject-matter ' 
falls below the pecuniary limit pf its ordinary 

diction By virtue of section 647 of the Code of ■ 
Civil Procedure, a superior Court may, for- sufficient 
cause, transfer a claim, registered under section 331, 
to a subordinate Court for trial Sithalakshmi 
« Vythilinga . . L I*. R., 8 Mad., 648 

9 , Person put into formal pos- 

session.— Civil Procedure Code, 1859, s 229 and 
s 224 — Execution of decree for possession . — The 
provisions of section 229 of the Code of Civil Proce- 
dure, 1859, are not applicable to the case of a person- 
put m possession of land under a decree rathe manner 
prescribed by section 224 of the same Code. Ghnesh 
Pebshad Jykishun 

[1 N. W., 134 : Ed. 1873, 218 

10. Bona fide claimant other 

than debtor.— Civ 1 1 Procedure Code , 1859, s . 

229 —Under section 229 a bond fide claimant other 
than the defendant, obstiuctmg the execution of the 
decree, instead of being looked upon as an mtervenor, 
must be regarded as one of the substantial patties to 
the suit Dhieaj Mahtabohand v Naduboon- 
nissa Bebee . . . . 4 W. B., 82 
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RESISTANCE OR OBSTRUCTION TO 
EXECUTION OE DECREE — continued . ] 

11. Obstruction otherwise than 

to officer of Court — Civil Procedure Code, 1859 , 
s.229 — Resisting execution of decree — Jurisdiction 
— A and B obtained a decree for possession of land 
against C On their proceeding to execute tbeir de- 
cree, D , who was m possession, pi esented a peti- 
tion to the Munsif, complaining that they were 
thereby attempting unlawfully to mteifeie with his 
possession The case was tiled, on remand from the 
Judge, as a suit under the provisions of section 229 
of Act VIII of 1859 Held per Jackson, J , that as 
the deci ee-holder had not complained that the officer 
of the Court had been obstructed or resisted by the 
claimant, the case did not fall within section 229 of 
Act VIII of 1859 ; and, theiefore, the Court had not 
jurisdiction to take summaiy cognisance of the case. 
Buhab Sing- Chowdhry v Behabibab 

[1 B. L. R., A. C , 206 : 10 W. R., 318 

12. Right to question legality of 

decree . — “ Claimants’ * under Civil Procedure Code , 
1859 , s 229 — In claims arising under section 229 of 
Act VIII of 1859, theie was nothing to prevent the 
“ claimants” fiom questioning the legality of the de- 
cree obtained by the decree-holder against the judg- 
ment-debtor. Mahomed Abi Khan v Kalunder 
Abi Khan 4 N. W., 81 

13 . Question for trial. — Title,— 

Possession — Civil Pi ote dure Code , 1859 > ss 229 , 
230 — Procedme — Jn suits framed under the piovi- 
sions of sections 229 and 230 of Act VIII of 1859, 
the question of title is to he tried, and not the mere 
question of bond fide possession The matter m 
dispute is to be investigated in tbe same manner 
and with the like poweis, as if a suit for tbe pio- 
perty had been instituted by the appellant against 
the decree-holder. Kucha Kae v Permeshur 
Dyab . . . . . 2 N. W , 252 

14. Civil Piocedure 

Code , 1859, ss 229 , 230 — Question of title — 
Held that the principle of the Full Bench ruling, in 
Radha Puan J Vebi v Nab in Chandra Chowdhry , 

5 B L R, 708 13 W R, P B , 80— that a 
suit under section 230 of the Code of Civil Proce- 
duie must be treated as an ordinal y suit for tbe re- 
covery of property, and that the whole question of 
title between the parties ought to he gone into, — 
is equally applicable to a case under section 229 
Abdoos Sobhan v, Brahma Deo Karain 

[14 W. R., 140 

Contra, Tabeb Hossein Khan v . Gooroo 
Pebshad Roy . . .20 W. R., 57 

15. Purchaser of 

under-tenure — Plea of limitation, — Where a decree- 
holder sought to execute his decree against an under- 
tenure which had been sold for arreais of rent, and 
tbe purchaser objected on the plea of limitation, — 
Held that the purchaser, being no party to the suit, 
was not entitled to contend that execution was 
barred he could only he heard under section 229 
or section 230, Act VIII of 1859 , and if under the 
former, a very wide discretion could be exercised by 
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tbe Couit Mohesh Chunder Banerjee v, 
Chundra Monee Debia . . 9 W. R., 486 

16, Order on application made 

after time limited — Civil procedure Code , 1859, 
ss 229, 231 — Right to bring fresh suit — The holder 
of a decree for land, having been resisted m obtain- 
ing possession thereof by a person other than the 
defendant claiming to be m possession of such land 
on his own account, complained under Act VIII of 
1859 of such resistance to the Court executing the 
decree The Court rejected such application on the 
gionnd that it had been made after the time limited 
by law. Held that the older rejecting such appli- 
cation could not he regaided as one under section 
229 of Act VIII of 1859, which would under sec- 
tion 231 preclude such decree-holder from instituting 
a suit against such person for such land Beni 
Prasad v Lachman Prasad 

[I L. R., 4 AIL, J31 

17. Nature of investigation.— 

Civil Procedure Code, 1859, s 229. — Subject-matter 
of suit — JExecution — Appeal — District Judge, 
Jurisdiction of. — The plaintiff obtained a decree 
against T , A , and J m a suit the subject-matter of 
which exceeded R5,000, and m part execution thereof 
attached pioperty worth less than that amount. D. 
having resisted the execution of the decree, the 
plaintiff’s claim was numbered and registered as 
a suit under section 229 of Act VIII of 1859. Upon 
investigation the first class Subordinate Judge made 
an order staying execution of the decree The plain- 
tiff appealed to the District Judge, who held that no 
appeal lay to him, as the subject-matter of the ori- 
ginal suit, out of which the execution suit arose, 
exceeded R5,000. The plaintiff appealed agamst 
this decision to the High Court Held that the in- 
vestigation of a claim under section 229 of Act VIII 
of 1859 was not to he regarded as a fresh suit, but 
was meiely a continuation of tbe original suit, and 
that there was, theiefore, no appeal against the order 
m question to the Distnct Judge Rayboji Tamaji 
v Dhobpa Raghtt . . I, L. R., 4 Bom., 123 

Contra , Muttammab v, Chinnana Gounden 

[I. Ii. R., 4 Mad., 220 

in which it was held that such a claim was a fresh 
suit, and not a continuation of the suit m which the 
claim had been made. 

18* Decree in possessory suit. 

— Civil Procedure Code , 1859, s 230 — Decree in 
suit under Act XIV of 1859, s . 15 — A. had been 
dispossessed of certain land m execution of a decree 
which B had obtained m a suit against C. under 
section 15, Act XIV of 1859 A applied, under sec- 
tion 230, Act VIII of 1859, to recover the land. 
Held, the decree obtained by B was a decree 
withm tbe meaning of section 230 of Act VIII of 
1859, and theiefore A had rightly applied under 
that section. Brahma Mayi Debi v Bark at Sir- 
dar . . . 4 B. Iu R,, E. B„ 94 
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S. C. Bbohmo Moyee Dabee ©. Bfbeft Sibdae 

[12W.R., P. B., 25 

Contra , Gobijtd Chhstdeb Basdee v. Gobind 
Ghqse Mfhdfl . . .7 W. R., 171 

1 9. Defendants dispossessed 

in execution, Objection by. — Civil Procedure 
Code, 1859 , 250.— Section 230, Act VIII oi 1859, 
does not authorise the registry as a suit of objec- 
tions by defendants or purchasers from defendants 
dispossessed of immoveable property in execution of 
a decree, and disputing the light of the decree-holder 
to be put into possession of such pioperty. Hfbo 
Pebshad Roy v. Ram LocHtn* Mfndul 

[6 W. R„ 148 

20. Claimant to right of way 

over land taken m execution. — Civil Proce- 
dure Code , 1859, s. 230--— A plaintiff claiming a right 
of way over land taken possession of in execution 
of a decree could not intervene under sec tion 230, 
Act VIII of 1859, but had to bring a regular suit to 
establish his right. Nobih Chukdeb Mozoomdab 
©. Jftadhaeee Holdab . . 2 W, R., 289 

21. Person other than defend- 

ant as to particular portion of land in dis- 
pute. — Civil Procedure Code, 1859, s 230. — Suit 
on dispossession by Ameen — Cause of action, period 
from which it accrues , — Section 230, Act VIII of 
1859, was applicable to the case of a person who, 
though personally the defendant in the original suit, 
was legally other than the defendant as regards the 
particular portion of land in dispute in execution. 
Where an Ameen was appointed measure and 
give possession of land in execution oi a decree, the 
one month allowed for preferring a claim under 
that section must be calculated from the date when 
the Ameen gave over possession, and not from the 
date of his final report. Kaskeefath Doss v. 
Bhowanee Bosses . W. R., 1864, Mis., 18 

22. Intervenor. — Party to suit.— 

Might to apply under Civil Procedure Code , 1859, 
s. 230 . — D having sued to recover possession of 
certain lands, P intervened, and PCs claim was 
decreed without prejudice to P.’s rights. In execu- 
tion of that decree D. took possession, and there- 
upon P applied to be heard under the provisions of 
section 230, Act VIII of 1859. Reid that, having 
been a party to the decree, P had no remedy under 
that law. Ramgopal Chfckebbftty v, Poobno- 
chfhder Bahebjeb . . 12 W. R., 475 

23. Possession by receipt of 

rent. — Personal occupation . — Civil Procedure 
Code, 1859, s. 230 — Possession by receipt and en- 
joyment of rent is as good in law as actual occupa- 
tion, and section 230, Act VIII of 1859, was not re- 
stricted to cases of personal occupation. Bhybfb 
Sibcab v. Sham Manjee . . 15 W. R., 70 

24. * ■■■ Objector with, bona fide 

title. — Bight to apply under Civil Procedure 


RESISTANCE OR OBSTRUCTION TO 

EXECUTION OP DECREE —Objector 

with bona fide title— continued. 

Code, 1859 , s. 230 —An objector who did not claim 
to be m possession “on his own account, oi on 
account of some peison other than the defendant/* 
hut w hose sole giound of intervention was that he 
held a Iona fide title derived from the defendant, 
was not entitled to be heard under section 230. 
Efsue Ali Khan v. Shib Shhnkfe Shfhaye. 
Kfbim Bfseh v Shib Shfnefb Shfhaye 

[W. R., 1864, 884 

25. Claimant to possession 

through mortgagee.— Might to apply under Civil 
Procedure Code, 1859 , s. 230 . — Possession through a 
mortgagee is sufficient to bring a claim under this 
section. Asq-ub Ail v. Asgfb An 

[20 W, R., 378 

2 6. Party not in actual occupa- 

tion of land.— Right to benefit of s. 230, Ci ml Pro- 
cedure Code , 1859. — A party who has parted with 
the actual occupation of land to another, was not 
thereby, as an absolute rule without restriction, 
barred from taking advantage of Act VIII of 1859, 
section 230. Banee Madhfb Dftt v. Nfnd Labi 
Mojoomdae . . . 22 W. R., 128 

27. Mortgagee in possession.— 

Civil Procedure Code, 1877 , s. 332 — Execution of 
decree.— Act VIII of 1859, s. 230 i — Repeal —A 
mortgagee who is in possession of the mortgaged pro- 
perty under the mortgage is m possession “ on his 
own account ” within the meaning of section 230, 
Act VIII of 1859, and section 332 of Act X of 1877. 
Where, m pursuance of an order made m the execu- 
tion of a decree whiie Act VIII of 1859 was m force, 
certain persons were dispossessed of certain property 
after that Act was repealed and Act X of 1877 came 
into force, and such persons applied under section 
332 of Act X of 1877 to he restored to the posses- 
sion of such property on certain of the grounds 
specified m that section, — Reid that such persons 
were entitled to the benefit of that section. A person 
claiming under section 332 of Act X of 1877 need 
not prove his title, hut only the fact of possession. 
Shaei-fddih v. Lochah Sihg-h 

[I. Ii. R., 2 All., 94 

28. Nature of evidence requi- 

site. — Possession and dispossession, Proof of . — 
Civil Procedure Code , 1859, s. 230 — To entitle a 
party to come m under section 230, Act VIII of 
1859, by petition, and have his case tried m kke man- 
ner as if he had paid full stamp duty on a regular 
plaint, he must prove that he was m possession of the 
land m suit, and was dispossessed by another party, 
alleging the land to form part of land decreed to 
him. Neel Madhfb Dftb v. Rad ha Mohfh 

[3 W. R., 205 

^ 29. Failure to show disposses- 

sion. — Civil Procedure Code, 1859 , s. 230.— Suit to 
confirm possession , — Where, in an application pro- 
fessedly under the provisions of section 230, Act 
VIII of 1859, plaintiff affirmed that he was in pos- 
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session and sued to have his rights affirmed, — Meld 
that as plaintiff was not dispossessed he had no 
cause of action, and that he was not entitled to be 
heard; nor had the Couit jurisdiction to hear and 
deteimme his cause under the extiaordmaiy provi- 
sions of that section. Kaiee Narain Singh v. 
Prqtapchunder Burooah . . 12 W. R., 231 

30. Dispossession, Evidence of. — 

Sufficiency of proof — Planting bamboo and making 
proclamation — Civil Procedure Code , 1859, s. 280 — 
Planting a bamboo and making proclamation to the 
occupants of an estate that it has been adjudged to 
some other, is sufficient dispossession of a landlord 
to warrant him m applying to the Court under sec- 
tion 230. Coi/Iectob or Bogra v Krishna Indba 
Roy . * . * 2B.L.B,, A. C., 301 

[11 W. R., 191 

3lNv Procedure on application. 

— Civil Pv °dure Code) 1859, s, 230. — Examination 
of apphcatib^ When an application is made by a 
party pn the grWnd that he was m possession and 
that he has been dispossessed m execution of a de- 
cree m a smt m which he was not a party, the pro- 
per order to he made under section 230, Act VIII of 
1859, is in the first instance to examine the appli- 
cant. Obhoy* Churn Dey v. Rajendro Coqmar 
Chose • » * • * 10 W. R., 238 

32. Dispossession 

under decree of person not a p' j to it . — Civil Pro - 
cedure Code , 1859, s. 230 -Jf arty dispossessed of 
land under colour of a dec#r which he was not a 
party, applying to a Judp 1 der the provisions of 
section 230, Act VIII ^59, is entitled to an 
investigation, and, if his ie is established, to a 
decree. Hassun Aly y. j.b Ahmed 

[11 W. R., 148 

33. Trial as regular 

suit ; — Civil Procedure Code, 1859, s 230. — Where a 
party complains, under section 230, Civil Procedure 
Code, of having been dispossessed m execution of a 
decree to which he was not a party, and there are 
reasonable grounds for thinking that his claim is 
bond fide, it is the duty of the Court to treat the 
case as a regular suit between the claimant as plain- 
tiff, and the decree-holder and judgment- debtor as 
defendants. Lubeet Narain Gossamee v. Keshub 
Deb Gossamee ... 15 W. R., 209 

Banes Mad hub Duty u. Nund Laid Mozoom- 
dar * • . • 22 *W * R., 123 

Yusan Khatun v Ramnath Sen 

[7 B. L. R., Ap„ 26 

S. C. Eshan Khatoon v. Ramnath Sein Lushkur 

[15 W. R., 327 

Ajoo Khan v. Kisto Pershad Lahoory 

[8 W. R., 477 

Sahoo Gokul Pershad v Zynub 

£1 N, W„ 176 : Ed. 1873, 255 


RESISTANCE OR OBSTRUCTION* TO 
EXECUTION OF DECREE. — Procedure 
on application— continued. 

The express provisions of the later Acts of 1877 
and 1882, section 332 are in accordance with these 
cases. 

34. Question of title.— Question 

of possession — Civil Procedure Code, 1859 , 5 230. 
— Where an objection takes the form of a suit under 
section 230 of the Code of Civil Procedure, the real 
question to be tried is, whether the objector has a 
better light to the property in dispute than the 
decree-holder. Sheero Coomabee Dabee v . Ke- 
shub Chunder Bose 

[1 Ind. Jur., N. S., 188 : 5 W. R., 224 

Under Act VIII of 1859, section 230, it was held 
that the title might be gone into, as well as the ques- 
tion of possession. Yusan Khatun v Ramnath 

Sen 7B.L, R., Ap., 26 

S. C. Eshan Khatoon v. Ramnath Sein Lush- 
kur 15W.R., 327 

Radha Pyabi Debi v. Nabin Chandra Chow- 
dhry 

[5 B. L. R., 708 : 13 W. R., F. B., 80 
Nugender Chunder Ghose v. Ram Comud 
Mundul .... 3W. R.,213 
Jadunath Sing v. Kalipbasad 

[6 B. Is. R., Ap., 55 : 14 W. R., 358 
Ajoo Khan v. Kisto Pershad Lahoory 

[8 W . R^ 477 

35. Ciril Procedure 

Code, 1859 , s 230. — Claim. — Possession . — When a 
pei son making a claim to certain property under 
section 230 of Act VIII of 1859 had been allowed to 
bring a suit under that section to try his right to the 
propei ty, it was held to he sufficient, m the fiist 
instance, for him to prove his possession, without 
proof of title; but if he took this course, it was 
open to the defendant to show that although posses- 
sion might be in the plaintiff, yet he had no good 
title to the property, and that he (the defendant) had 
a better title. Dilbassee Koonwaree Mothee v. 
Gunga Pershad . . I. L. R., 5 Calc., 278 

36. — Possession . — Li- 

mitation. — Civil Procedure Code, 1859 , s 230 — The 
defendant purchased m 1856 from the Official As- 
signee certain property belonging to one D. In 
1867 he brought a suit against the heirs of JD. for 
possession of the property purchased, he obtained a 
decree in May 1869, under which he obtained posses- 
sion in May 1870. In June 1870 the plaintiff filed a 
petition under section 230, Act VIII of 1859, alleg- 
ing that he had purchased the property claimed from 
the heirs of D. in 1864, and had been in possession 
until he was ousted by the defendant, and that he 
was not a party to the smt brought by the defend- 
ant in 1867. Meld that the title of the defendant 
was barred, more than twelve years having elapsed 
from the date of his purchase, and that the plaintiff 
was entitled, on mere proof of bond fide possession, 
and that he was not a party to the suit by the 
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defendant m 1867, to put the defendant to proof of his 
own title, and, on the defendant's failing to prove 
his title, to he restored to possession. Bbindabttn 
Chijndee Roy v. Tabachand Bandopadhay 

[11 B. Ij. R,» 237 : 20 W. R., 114 

37. Separate adverse claims.— 

Dispossession,— -Procedure — Ciml Procedure Code, 
1859, s . 230 , — Four persons made separate applica- 
tions to the Court, under section 230, Act VIII of 
1859, alleging that the defendant, having obtained a 
decree against Government for possession of fisheries 
* in a suit to which they were no paities, had m execu- 
tion dispossessed them of fisheries of which they were 
severally m possession. On inquiry it appeared that 
each and several of the four applicants claimed pos- 
session of the same portions of the fisheries. The 
lower Court, holding that it was impossible for each of 
several parties setting up adverse claims to the same 
property to show that it had been bond fide m his 
possession, and that he had been dispossessed from it, 
referred all parties to a regular suit. Held that the 
Judge should have tried each case by itself as be- 
tween the applicant and the decree-holder Sabada- 
mayi Chowdhbain v, Nabin Chandea Roy Chow- 
dhey . 2 B. Ii. R., A.C., 333 : 11 W. R., 255 

33 . — Dispute between mokurrari- 

dar and dur-putnidar.— Ciml Procedure Code, 
1859 , s. 230 — In a dispute between a mokurraridar 
and dur-putnidai, it was held that the khas possession 
of the dur putmdar, having been established by a de- 
cree under section 230, Act VIII of 1859, could not 
be disturbed, except by a regular suit by the mokur- 
raridar for confirmation of his title as mokurraridar 
and for direct possession Shebo Coomabee Debee 
v, Keshijb Chunbee Bose . „ 8 W. R., 131 

39 Transfer of land in dispute 

from one jurisdiction to another.— Interven or 
— Ciml Procedure Code , 1859, s 230 , — -In a suit 
brought by an intervenor under section 230, Code of 
Civil Procedure, if during the pendency of the execu- 
tion case the land in dispute is passed by transfer 
from one district to another, and thereby the Court is 
deprived of jurisdiction, it is the duty of the Court to 
transfer the record to the Court of the district to 
which the land has been transferred Kalee Doss 
Heogy v. Hueonath Roy Chowdhby 

[3 W. R., 4 

40. Purchaser at execution 

sale. — Civil Procedure Code , 1859, ss 269 , 268 — 
A person coming m, under section 269, Act VIII of 
1869, more than a month after dispossession, had no 
locus standi under that section. Section 268 of Act 
VIII of 1859 was solely for the benefit of purchasers 
at a sale m execution, and no person had any ground 
to come m under the application of a purchaser 
except the party who was complained of as resisting oi 
obstructing the purchaser m obtaining possession. 
Heeba Labi. BanebJbe v Btjboda Kant Roy. 
Onooeool Chtjndeb Mookebjee v. Buboda Kant 
Roy 13 W. R., 467 
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41. — — Ciml Procedure 

Code, 1859 , 269 — Objection to Mas possession 
made before attempt to deliver possession m execu- 
tion of decree — Construction of decree for posses- 
sion — M obtained a decree against J , and m execu- 
tion attached and sold his lands, which were bought 
by the decree-holder The sale was confirmed and 
a writ of possession directed. After the decree, but 
prior to attachment, the original [judgment debtor 
had executed and registered a putni pottah for a three 
annas shaie of one of the zemmdaris in dispute, and 
granted it to D,, who having objected under section 
246, Civil Prpceduie Code, 1859, to the above sale, an 
older was made at the time of the auction sale that it 
should be proclaimed that D claimed a putm right, 
and this was accordingly done Before M was put 
into actual possession she was required to find se- 
curity Delaying to do this, the lands weie attached 
and sold under a judgment obtained by others who 
purchased and entered into possession M. having 
furnished security, petitioned to be put into posses- 
sion, but her petition was rejected. She then brought 
a suit to cancel the order refusing her possession. 

In her plaint she claimed khas possession, but did not 
refer to tbe putni claimed by D, Her plaint was 
decreed, tbe decree was appealed, and it was finally 
upheld by the Privy Council, but throughout the 
litigation no issue was raised as to the putni. In the 
proceeding to execute the decree M claimed actual 
possession. Before process had been issued, D. ob- 
jected to khas possession being given of bis putni 
mouzah. The Judge ruled that the objection fell 
within the spirit of section 269, Act VIII of 1859, 
and that he had therefore junsdiction to entertain it. 
Held that section 269 did not apply, inasmuch as no 
attempt had been made to deliver possession Held, 
also, that the only intention of the decree was to con* 
firm the plaintiff m, the position which she occupied 
when the property was sold m execution of her ori- 
ginal decree, after proclamation of D 9 s claim, and 
that she was not entitled to khas possession. Sha- 
boda Peeshab Mtjluck v, Dhtjnput Singh * 

[19 W, R., 219 

42. Civil Procedure 

Code , 1859 , ss 269 and 264 (1882, s 334). — Delivery 
of possession . — Resistance or obstruction to piviny 
possession — Delivery of possession under section 264, 
Code of Civil Procedure, was complete as soon as the 
steps prescribed by that section had been taken ; and 
any subsequent act of resistance on the part of the 
claimant to the land was not the lesistance or ob- 
struction referred to m section 236, and could m no 
way give the Court a right to interfere m the sum- 
mary wuy provided by that section Wajeb Hos- 
sein v Abdool Kadie . 13 W. R., 418 

43. Civil Procedure 

Code , 1859, s 269 — Suit by acuiion-purchaser for 
possession — An auction-purchaser of the right, title, 
and mterest of his judgment-debtor, plaintiff, got 
an award under section 269, Code of Civil Procedure, 
but in attempting to get actual possession was suc- 
cessfully resisted by defendant, who claimed to have 
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purchased the property previous to plaintiff’s pur- 
chase Upon this the plaintiff sued to obtain pos- 
session.. Meld that, as there was no dispossession, 
the terms of section 269 would not apply Sudabam 
Ma jeu v . Mjrtun j ox Dey . . 12 W. R., 509 

44. ■ Civil Procedure 

Code , 1859 , s 269 — Dispossession m execution of 
decree against another party. — A person dispossessed 
of property m execution of a decree against another 
person, and claiming to be entitled to possession, was 
not bound to proceed under section 269 of Act VIII 
of 1859. Pbotab Chunbeb Chowdhby ©, Bbojo- 
T/ATj Shaha 

[B. Ii. R., Sup. VoL, 838 : 7 W. R., 253 

Jadoonath Chowbhby v. Rabhamonee Dossee 

[B. L. R., Sup. Vol., 643 : 7 W. R., 256 

45. Civil Procedure 

Code , 1859, s. 269 — Suit by auction-purchaser to 
recover possession — It was not compulsory upon an 
auction-put chaser under a decree, when resistance 
was offered to his taking possession of the property 
purchased, to proceed under section 269 of the Civil 
Procedure Code. It was open to him to proceed at 
once by regular suit against the person in possession 
of the property purchased by him. Mabaeee v. 
Bubboo Kooebee . . . 2 N. W. 9 450 

46. — Inquiry as to 

right to possession . — Civil Procedure Code, 1859, 
s. 269 — Where a Subordinate Judge, proceeding 
under Act VIII of 1859, section 269, looked into 
the circumstances of a case with reference to the 
relative rights of the parties, and came to the con- 
clusion that he could not refuse possession to the 
execution-purchaser, he was held to have made the 
kind of inquiry contemplated by the section. Httbo 
Pebshad Roy Chowdhby v . Ramessub Missey 
Mabia 24W.E., 461 

47. Civil Procedure 

Code , 1859, s. 269. — Proof of title — Onus probandi 
of. — When the defendant was m possession by virtue 
of an order under section 269 of Act VIII of 1859, 
theplamtrff could only succeed on the strength of his 
own title, Kabbapa v. Venkatesh Vina yak 

[I. L. R., 2 Bom., 676 

48. — Civil Procedure 

Code , 1859, ss. 269 and 24$,— Order as to right to 
possession. — An application under section 246, Act 
VIII of 1859, having been disallowed on the ground 
of unnecessary and improper delay, the attached pro- 
perty was sold , but on the attempt to take posses- 
sion the purchaser was obstructed by the applicant, 
who alleged himself to he m possession. The Court 
made an investigation under section 269, and de- 
termined that as applicant’s claim had been disal- 
lowed under section 246, he had no light to remain 
in possession Held that this order was judicious 
and proper. In the matter op the petition op 
Baneemadhub Roy . . . 13 W. R.* 431 
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49. Civil Procedure 

Code, 1859 , s 269 — Limitation. — “ Suit to establish 
his right” — Light contradictory to summary order 
or consistent 101 th it — The words “ suit to establish 
his right” in section 269 of the Civil Procedure 
Code meant a suit to establish his right to present 
possession ; but where there was a subsisting right 
which was contradicted by the summary order under 
that section, and which was to he properly asserted by 
such a suit, the suit, by the person dispossessed or 
refused possession to establish his right, had to be 
brought within one year from the date of the order, 
failing which he could not sue afterwards on any por- 
tion of such right It was otherwise where his light 
was consistent with the order and the possession given 
under it. Rango ^Vithal v . Rikhivabas bin 
Rayachand . * . . .11 Bom., 174 

50. Order not ma$e 

against parties to proceedings — Civil Procedure 
Code , 1859, ss 268, 269 — A purchaser of immove- 
able property at a Court sale having been obstructed 
by the defendant, made an application to the Court 
under section 268 of Act VIII of 1859 for the re- 
moval of the obstruction, but subsequently withdrew 
his application. The Court thereupon made an en- 
dorsement on the application to the effect that as the 
applicant did not wish to proceed further no investi- 
gation was made. Held that no such order had been 
made as was contemplated by section 269, that sec- 
tion contemplating at least an order against one party 
or the other. Bhika v. Sakabbab 

[1. 1 1 . R„ 5 Bom., 440 

In Habasatoobbah v. Bbojonath Ghose 

[I. It. R. s 3 Calc., 729 : 1C.L. R., 517 

a case governed by the Civil Procedure Code, 1877, 
it -nas held that there being no provision in that 
Code similar to that contained in section 269 of Act 
VIII of 1859, enabling the Court to do so, the Court 
could not enquire into a complaint made by a person 
other than the defendant on the ground of disposses- 
sion in the delivery Of possession to the purchaser of 
immoveable property sold m execution of a decree ; 
and therefore the only remedy of a person so dispos- 
sessed was by regular suit. This omission m the Code 
of 1877 was rectified by the amending Act XII of 
1879, and under the present Code, Act XIV of 1882, 
a person other than the defendant may make an ap- 
plication for an inquiry. 
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See Appellate Court— Objection taken 

BOB FIRST TIME ON APPEAL — SPECIAL 

Cases — Res Judicata. 

[I. L. R., 4 AB., 69 
Marsh.., 276 : 2 Hay, 154 
3 W. R., Act X, 146 

See Bengal Rent Act, 1869, s. 29. 

£1, I*. R., 3 Calc,, 6 

See Contbact Act, s 43 

[I. L. R., 3 Calc., 353 

See Cases under Estoppel— Estoppel 
by Judgment. 

See Fraud— Alleging ob Pleading one's 
own Fraud . . 12 B. L. R., 433 

See Hereditary Ofeices Act, s 10. 

[I. Ii, R., 4 Bom,, 254 

See Hindu Law— Endowment— Aliena- 
tion op Endowed Propebty. 

[14 B. Ii. R„ 450 

See Hindu Law — Widow — Decrees 
against Widow as*beprbsenting the 
Estate ob Personally. 

[I. Xju R., 8 All., 365 

See Hindu Law— Will— Construction 
op Wills— Special Cases op Construc- 
tion-Double Adoption, &c. 

[2 Ind. Jur., 3N. S., 24 
Bourke, O. C., 189 

See Limitation Act, 1877, art 11. 

[I. L. R., 1 AH., 381 

See Limitation Act, 1877, art. 46 (1859, 
s. 1, CL 6) . . 1 B. L. R., A. C., 1 

See Lis Pendens . I, L. R^ 1 All., 588 


1. GENERAL CASES. 

L Requisites for plea of res 

judicata. — Civil Procedure Code , 1859 , $. 2 — 
Parties — Subject-matter of suit and cause of action 
identical — To plead res judicata under section 2, Act 
VIII of 1859, it is necessary that the parties should 
he the same or their representatives, that the subject- 
matter of the suit should be the same, and the cause 
of action the same. Maharaj Singh v, Beela 
Kooer . W. R., 1864, 320 


RES JUDICATA— continued. 

1 GENERAL CASES — continued . 

Requi sites for plea of res judicata— con ti- 

nued. 

Munna Jhunna Koonwur v. Laljee Roy 

[1 W. R„ 121 

Udhar Singh v. Ranee Koonwur 

[1 Agra, 234 

Shumboo Chundeb Singh t>. Ram Nabain 
D oss 9 W. R., 217 

Raj Doollub Siroab Ooma Chubn Biswas 

[21 W. R., 109 

2. ■ Pinal decision 

granting or withholding relief — To conclude a plain- 
tiff by a plea of res judicata, it is not sufficient to 
show that there was a former suit between the same 
parties for the same matter upon the same cause of 
action it is necessary also to show that there was a 
decision finally granting or withholding the relief 
sought. Sai kappa Chetti w. Kulanda Puri 
Nachiyab alias Kattama Naohiyab 

[3 Mad., 84 

3. Pinal decision in 

former suit . — To give effect to the plea of res judi- 
cata, the Court must be satisfied that the ground of 
legal right on which the plaintiff sues was a point 
raised and opened for decision in the former suit, and 
that it was finally dealt with by the judgment and 
decree therein. Hdaiya Tevab v. Katama Nachi- 
yab 2 Mad., 131 

Affirmed in Raghoonadda Pebya Oodya Tayeb 
t>. Kattama Nauchear . 10 W, R., P. C,, 1 

S. C. Vijaya Raganadha Bodha Gooroo Sawmy 
Peeiya Odaya Taver v Katama Natchiab 

[11 Moore’s I. A., 50 

2. ESTOPPEL BY JUDGMENTS. 

4. Rule as to estoppel by judg- 

ment. — Civil Procedure Code , 1859, s 2 — The doc- 
trine laid down m the Duchess of Kingston 3 s case , 
2 Smith 3 s , X. C., 6th JSd., 679 , as to estoppel by 
judgment is applicable to cases tried under Act 
VIII of 1859, the second section of which is consis- 
tent with that rule. But the Judicial Committee, 
reversing the decision of the Court below, considered 
that the doctrine had no application m the piesent 
case, the judgment relied on not being the judgment 
of a Court of concurrent jurisdiction directly upon the 
point upon the same matter, and, after an exami- 
nation of the whole evidence, restoied the judgment 
of the first Court. Khugowlee Sing v. Hossein 
Bus Khan 

[7 B. L. R., 673 : 15 W. R., P. C., 30 

5. Judgment not inter partes. — 

Evidence Act (I of 1872), ss . 13, 40, 41, 43 — Admis- 
sibility m evidence of judgments not “ inter parties/* 
—Per Garth, 0 , J, Jackson, Pontifex, and 
Morris, JJ. (Mitteb, J, dissenting).— A former 
judgment, which is not a judgment in rem, nor one re- 
lating to matters of a public nature, is not admissible 
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RES JUDICATA — continued . 

2. ESTOPPEL BY JUDGMENTS— continued. 

Judgment not inter partes — continued 

in evidence m a subsequent suit, either as a res 
juaicata, or as proof of the particular point which 
it decides, unless between the same parties or those 
claiming under them In a suit between A. and JB. 
the question was, whether C . or D. was the heir 
of M If C was the heir of JH , then A was entitled 
to succeed ; otherwise not. The same question had 
been raised m a former suit brought by X. against A 
and decided agamst A ; and this former judgment 
was admitted m evidence in the suit between A and 
B, y and dealt with by the Courts below as conclusive 
evidence against A, . upon the point so decided. Held 
(Mitteb, J, dissenting) that the former judgment 
was not admissible as evidence m the suit between A . 
and JB . either as “ a transaction ” under section 13, or 
as “a fact” under section 11, or under any other 
section of the Evidence Act Gujjf Lall v. Fatteh 
Labe . I. Ii. R., 0 Calc., 171 : 6C.L. R., 430 

6. ■ — — Evidence Act (J 

of 1872), ss 13, 40, 41, 42, and 43. — Onus probandi . — 
Judgments and decrees recognising rights between 
paities to a suit or between persons whom they 
represent, although they are not conclusive under the 
Evidence Act (I of 1872), as they were befoie that 
Act came into operation, are yet admissible in evi* 
dence under section 13 of tbe Act, even if the parties 
in the former suit be entire strangers, . Where tbe 
parties aie tbe same, or representatives of those 
in the former suit, such judgments and decrees 
may he evidence so nearly conclusive as, when pro- 
duced by tbe party in whose favour they are, to 
shift the burden of proof from him to his opponent. 
Semite , — Under section 13 of the Civil Procedure 
Code (Act X of 1877), the law is now the same as it 
was under Act VIII of 1859 prior to the passing 
of the Evidence Act. Nabanji Bhikabhai v. Dip a 
Umed . . . . I. Xi. R,, 3 Bom., 3 

7. Ex parte decree. — Finality of, 

*mth regard to its subject-matter — Civil Procedure 

Code (Act X of 1877), s . 13, expl 4 . — A decree 
obtained ex parte is not final within tbe meaning 
of explanation 4, section 13 of Act X of 1877. Nib- 
monex Singh v . Heeba Labl Dass 

[X Ii. R., 7 Calc., 23 : 8 C. B. R., 257 

8. Suit for arrears 

of rent — Onus probandi — In a suit for arrears of 
rent of a half-share of land, the plaintiffs relied upon 
an ex parte decree for rent at a certain rate, which 
they had obtained m 1869 - against the tenants of this 
share. The defendants relied upon a subsequent 
decree in a contested suit by tbe plaintiffs against 
tbe tenants of the other half -share, m which a lower 
rate of rent had been given. No other evidence than 
the decrees was produced on either side. It did not 
appear whether the ex parte decree had ever been 
executed. Held that it 4 was open to tbe defendants 
to dispute tbe rate of rent claimed, and that the 
plaintiffs were bound to prove that they weie entitled 
to recover it. Fhlmoney Singh v. Heera Lall Loss, 


RES JTTDIC AT A—contmued. 

2 ESTOPPEL BY JUDGMENTS— 

Ex parte deer continued. 

I. L. JR., 7 Calc , 23, followed. Bhugibath Patonx 
v. East Lochuh Deb 

[I» Li. R., 8 Calc,, 275 : 10 C. It* R,, 159 

See Bibchunbeb Manioeya v. Rubbish Chun- 
2 >EB Doss 

[I. It. R., 3 Calc., 383: 1 C. It. R., 585 

9. Suit for rent — A 

decree obtained ex parte is, m tbe absence of fraud or 
irregularity, as binding for all purposes as a decree m 
a contested suit. Bibchundeb Manickxa v. Hub- 
bish Chbndeb Doss 

[I. B. R., 3 Calc., 383 ; 1C,L, R., 585 

10. Decrees in rent suits. — Suit 

for arrears of rent — Subsequent suit for enhance - 
ment.— Tbe plaintiff sued tbe defendant in the year 
1873 for arrears of rent at a certain rate per bigha. 
The defendant pleaded that the land had been held by 
him at an uniform rent for more than twenty years, 
and this contention was supported by tbe Court. The 
plaintiff then gave the defendant notice of enhance- 
ment, and sued to recover rent for two years at 
the rate stated by tbe defendant, and for one year at 
an increased rate. To this suit the defendant raised 
substantially the same defence. Held that the 
decision in the previous suit was not a bar to the pre- 
sent suit, there being two questions for consideration, 
— one, whether there had been an uniform payment of 
rent for twenty yeais; and if so, whether the pre- 
sumptions which the law directs to he drawn from 
an uniform payment of rent for twenty years had 
been rebutted by tbe plaintiff, neither of which 
questions were concluded by tbe previous decision. 
Gopee Mohun Mgzoomdab v Hibbs 

[I. I,. R., 3 Calc., 789 

11. — Decision as to 

amount of land held as tenant — In an action for rent 
defendant pleaded, by way of estoppel to part of tbe 
plaintiff’s claim, that, m a prior action for rent pre- 
viously due, brought by the plaintiff against the 
defendant, it had been found that the defendant was 
tenant to the plaintiff of a less quantity of land only 
than that in respect of which the plaintiff claimed 
rent in his suit Held that there was no estop- 
pel, and that the plaintiff might show, notwithstand- 
ing such previous judgment, that the defendant 
was in occupation of the larger quantity. Ojoobhya 
Pebsab v . Bhugwantajah . . Marsh., 12 

S. C. Bhugwantajah v, Ojoobhxa Pebsad. 

[1 Hay, 31 

12. — — Decision as to 

amount of land held as tenant. — Suit for arrears of 
rent.— A brought a suit against JB. for arrears of rent. 
JB. admitted the sum claimed, but contended that the 
rent was due for a larger area of land than that 
specified m the plaint An issue was framed on such 
contention, and decided against JB. In a subsequent 
suit by JB. to have it declared that a sum of money, 
equal in amount to the sum paid on admission in the 
former suit, comprised the rent due on all the lands 
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RES JUDICATA — continued. 

2 ESTOPPEL BY JUDGMENTS— continued. 

Decrees in rent suits— continued. 

held by him under A Held (on appeal under the 
Letters Patent, reversing the decision of the Court 
below) that such suit was barred as being res judi- 
cata, Bussuiar Lall Skookul v Chgndee Dass 

[I. Lu R., 4 Calc., 686 :4C.L. R., 1 

13. . Decision as to 

measurement of land held — In a previous suit the 
present plaintiff had sued the defendant for the 
amount of rent originally fixed m the lease, and 
the defendant claimed in that suit to have the rent 
reduced in accordance with the terms of the lease, and 
a measurement was thereupon made, which showed 
that the quantity of land held by the defendant was 
in excess of that named m the lease that suit 
was decided m favour of the plaintiff for the rent 
claimed. Held that the measuiement adopted by the 
Court in the former suit was not, as regards the 
amount of the excess, binding upon the defendant 
Ekbam Mbndul t> Holodhub Pal 

[I. L. R., 3 Calc., 271 

LECEOTN PEESHAP GOEGO t>. LfeHITK ChFBN 

Ejjb 3 C. L. R„ 74 

14. Suit for refund 

of excess of rent after suit for arrears of rent . — 
The defendant (a zemmdar) refused to receive rent 
from the plaintiffs, talookdars, at the rate asserted by 
the latter, who therefore deposited the amounts from 
time to time m the Zillah Court The zemindar 
having drawn out these amounts, sued for arrears 
of rent, alleging that the money paid into Couit 
covered only the pimcipal and interest for a certain 
period, and obtained an ex parte decree In a suit 
brought for a refund of the money paid into Court, 
which had without the plaintiffs" consent been ine- 
gularly carried to the account of interest, — Held that 
the claim was barred as res judicata Gobindnauth 
Senbyal Romanatfth Thakogb • 1 Hay, 501 

15. Decision as to 

right to rent — Dismissal of former suit for rent — 
Held that the plaintiff having failed m a regular suit 
in 1853 to establish his right to rent,' a subsequent 
suit for rent was not admissible, unless since that 
date rent was paid or his title recognised m some way. 
Soqkhntjnd v . Ntjndoo Singh . 2 Agra, 221 

16. Decision as to 

amount of rent — Subsequent suit for abatement of 
rent — The plaintiff obtained a putrn lease of ceitam 
■villages from the defendant in 1861 at an annual 
rent, and m 1865 was evicted from a portion of the 
propei ty She took no steps to obtain an abatement ; 
but inasmuch as sbe did not pay any rent for the 
year 1871, the defendant brought a suit against her 
for the rent of that year. The plaintiff set up the 
defence that she was entitled to an abatement of 
R155 fiom her lent, the R155 representing the 
annual value of the property which she had lost in 
consequence of the eviction In that suit it was de- 
cided that the amount of abatement she was entitled 
to was R42. No appeal was made against that de- 


RES JUDICATA— continued. 

2. ESTOPPEL BY JUDGMENTS— continued. 

Decrees in rent suits — continued. 

cision In a suit brought by tbe plaintiff for the 
purpose of obtaining a permanent abatement of her 
rent sbe claimed the precise measure of abatement, 
viz , 3&155, which she had claimed m the suit brought 
against her by tbe defendant. Held that the question 
was res judicata, it having been raised and decided m 
the former suit. Nobo Doobga Dossee v. Foyzbttx 
Chowbhby 

[I. L. R., 1 Calc., 200 : 24 W. R., 40 

17. Decision as to 

amount of rent — Where the plaintiff sued the de- 
fendant for a year’s rent at the same rate which had 
been decreed to him for tbe previous year in a suit 
which he had brought against the same defendant 
for rent of the same property, and lelied upon the 
foimer decree, which bad been obtained ex parte, as 
evidence of tbe rent due to him from the defendant — 
Held (following Hobo Doorga Dossee v Foyz Muksh 
Chowdhry, I L. R , 1 Calc , 200, that the decree in 
the first suit determined the amount of rent due from 
the defendant to the plaintiff. Held , further, that 
the decree was properly admissible as evidence, though 
the plaintiff had not taken out execution upon that 
decree and his right to take out execution was barred 
by limitation. Bibchijkdeb Manickya v Hubbish 
Chundeb Dass 

* [1. 1». R., 3 Calc., 383 1 C. L. R., 585 

18. Decree as to 

amount of rent payable informer years — Decree on 
admission. — The plaintiff m a suit toi rent having 
failed to prove the amount of rent claimed by him, 
the Court in trying the issue “ What is the proper 
amount of rent payable to the plaintiff ? 99 gave the 
plaintiff a decree for the amount admitted by the de- 
fendant, that amount being less than that claimed by 
the plaintiff. In a later suit the plaintiff sued the 
defendant m respect of the same holding for the 
rent of a subsequent year, and he claimed at the same 
rate as he had claimed m the previous suit. Held 
(Mitteb, <7, dissenting) that the decree m the former 
suit was res judicata as to the proper rent payable by 
the defendant. Funnoo Singh v Nirghan Singh, 
I L R, 7 Calc., 298- 8 C. L R, 310 , explained 
and distinguished. Jeo Lal Singh v Sueftjn 

[11 C. Ii. R., 483 

19. — Decision as to 

possession as tenants — Admissibility m evidence of 
decree w former suit — The plaintiffs, as purchasers 
of a share of an estate, sued to recover their shaie of 
the rent of ceitain tenures held m that estate by the 
defendants The defendants denied being in posses- 
sion as alleged Anothei co- sharer m the same estate 
had previously brought a suit against the same defend- 
ants for the rent of the same tenuies, and m that 
suit the present plaintiffs and other co-shareis of the 
estate were made co-defendants, and the decision m 
that snit was that the present defendants were in. 
possession and were liable to pay to the then plaintiff 
his share of the rent Held (Mitteb, J , dissenting) 
that the decree m the foimei suit was not a icsjudt- 
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* 2. ESTOPPEL BY JUDGMENTS— continued 

Decrees in rent suits— continued 

cata or even admissible as evidence m the present 
suit Sueender Nath Pal Chowdhry v . Brood 
Nath Pat Chowdhey . I. L. B., 13 Calc., 352 

20. Decision in former suit— 

Decision as to right to property. — Subsequent suit 
for rent — It having been decided m a former suit, 
wherein the present plaintiff and appellant was de- 
fendant and the present defendant was plaintiff, that 
the latter could not claim fiom the former a share of 
certain property set apart for the maintenance of a 
samsthan, — Meld that, after that decision, it was 
not competent to the present defendant to collect the 
rents of the property He was accordingly ordered 
to make them over to the present plaintiff. Dado 
Rayji v. Dinanath Bayji 

[2 Bom., 77 : 2nd Ed., 72 

21. Decision as to 

title to dram — Suit for trespass . — Proceedings be- 
tween same parties in another suit — B had insti- 
tuted a suit m the Court of the Munsif of the 24- 
Peigunnahs against A. on account of an alleged tres- 
pass to a certain dram, which B then alleged to be 
his property that suit was dismissed on the ground 
that B had not proved his title to the dram m ques- 
tion. In a suit arising out of an alleged trespass to 
the same diam brought by A. against B., in which 
A stated it was his property, the judgment of the 
Munsif in the former suit was tendered in evidence 
on behalf of the plaintiff, and it was contended it 
was an estoppel The Court admitted it m e-!§deiice, 
hut doubted whether it would he an estoppel. Ma- 
homed Shahaboodeen % Wedgebebry 

[10 B. L. E., Ap , 31 

22. Judgment of foreign 

Court. — Ci ml Procedure Code , 1877, $. 14 — Inter- 
national taw — An ex paite judgment of a French 
Court against a native of British India not residing 
in French territory upon a cause of action which 
arose m Bntish India, imposes no duty on the defend- 
ant to pay the amount decreed so as to bar a suit 
in British India Hinde & Co. v Ponnath 
Beayan . . . I. B. B., 4 Mad., 359 

’ 23. Judgment on award.— Fin- 

ality of arbitrator’s award when judgment is passed 
thereon . — Question dealt with by such awai d i aised 
m a subsequent suit — Where a case was referred 
to arbitration, and the award was subsequently 
filed and judgment passed in accordance therewith, 
and subsequently, in another suit between the same 
parties, a question dealt with m the award was i aised, 
— Meld that such question was res judicata between 
the parties, the judgment on the award having the 
same effect as an ordinary judgment of a Court, and 
being conclusive on the point. Wazeeb Mahton v, 
Chuni Singh 

[I. Ii. B., 7 Calc., 727 : 9 C. L. E., 377 

24. * Decision as to status of en- 

dowment, — Suit for possession — In 1801 A , the 
shebalt and proprietor of the guddee of a debsheba 

IV 


EES JUDICATA — continued . 

2 ESTOPPEL BY JUDGMENTS — continued. 

Decision as to status of endowment— 

continued 

at K., alienated part of the land by deed of gift to 
D for the purpose of founding a sheba at C , which 
was accordingly done. In 1823 the then shebait of 
the debsheba o± K instituted a suit for the lecovery 
of the alienated lands against the then shebait of the 
sheba at C., and in that suit it was deelaied that the 
sheba was independent of the debsheba, and thus the 
plaintiff was ref ei red to a regular suit. In 1861 the 
then shebait of the debsheba brought a suit foi 
recovery of the lands against the then shebait of the 
sheba. Meld that the deciee m the former suit 
operated as an estoppel agamst the plaintiff. Kiss- 
nonund Asheqm Dundy v Nubsing Doss By- 
eagee Marsh., 485 

25. — Order dismissing claim for 

maintenance, — Subsequent suit for mainten- 
ance — Agreement as to amount of maintenance . — 
Decree limited to agreed amount . — An allowance for 
the maintenance of a yonnger member of a family 
was charged upon the inheritance to which the eldest 
male member alone succeeded. In a suit for such an 
allowance bronght by a younger brother agamst the 
elder, who had succeeded their deceased father m the 
possession of the estate, — Meld that an order made 
dismissing a claim for maintenance preferred by such 
younger brother against then father m his lifetime, 
founded on an lkrarnama, did not afford a defence 
under section 13 of the Code of Civil Procedure. 
Meld, also, that the brothers having made an agree- 
ment, fixing the allowance for maintenance at a 
certain sum, the younger brother agreeing to receive 
a less sum for a defined period, he could only obtain 
a decree for the allowance so reduced. Ahmad 
Hossein Khan v. Nihab-ud-din Khan 

[I. L. R., 9 Calc., 945 
L. R., 10 I. A., 45 
S C. Mahomed Hossain Khan v. Mahomed 

Nehaluddin Khan , 13 C. K., 330 

26. Order as to payment of 

maintenance. — Subsequent suit for maintenance 
charged bn estate of Sovereign Prince — Former 
suit mafcmg maintenance charge on estate m British 
territory. — In a suit against the Maharajah of Hill 
Tipperah, which is an independent Soveieign State, 
for maintenance, it appeared that, m a former suit 
tried m British India in respect of the same claim, the 
Court had ordered the amount of the maintenance 
for which he gave a decree to be paid by the defend- 
ant Maharajah fiom his estate m R, which was m 
British India Meld that the decree in the former 
suit was not res judicata to show that the mainten- 
ance claimed m the present suit was a charge on the 
zemmdari of RSO as to give the Court jurisdiction. 
Bib Chundeb Manikhya v. Ishan Chunder 
Tagobe . . . . 12 C. If. R„ 473 

27. Decree awarding fixed 

money allowance m lien of maintenance. — 
Subsequent suit for partition — A former decree 
decided that the plaintiff (a widow) always leceived 

r u 
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2. ESTOPPEL BY JUDGMENTS- cow toed 

Decree awarding fixed money allowance 
in lieu of maintenance — continued. 

a certain fixed amount, and was not entitled to re- 
cover more m the shape of profits m respect of the 
share claimed. Reid that it was not a decision that 
such fixed payment represented a mere claim to 
maintenance, and not a substantial right or interest 
m the property itself, so that on partition she must 
be regarded as having no claim to share in the land. 
It should be inquired into (the decree being so con- 
strued) whether the acceptance of a fixed payment 
was on forfeiture of all rights to the property, and 
whether it extended only so far as the widow's right 
is concerned, or whether it affected the son's right 
likewise. Man Koonwer v Dilawur Hossein 
Khan . . . . .1 Agra, Rev., 36 

28. Decision on question of fact. 

— Subsequent suit between other parties — On a 
question of fact the decision of one Court cannot 
bind another m a suit between other parties. Ass an- 
oollah v. Kalee Mqhun Mogeerjee 

[18 W. R., 469 

3. ADJUDICATIONS. 

29. — Mention of cess in survey 

proceeding. — Judicial determination . — Held that 
the mention of a cess in the wajib-ul-urz and settle- 
ment proceeding was not equivalent to a judgment 
on a question raised so as to preclude adjudication on 
the merits. Ram Chund v. Zahoob Ali Khan 

[1 Agra, 135 

See Ram Chunb v. Zahoob Ali Khan 

[1 Agra, 134 

SO. Entry in wajib-ul-urz — 

Limitation, — Held that an entry in the wajib-ul-urz 
Is only good for what it may be worth as evidence, 
and cannot he held to be like a judgment or to require 
to be set aside by a regulai suit subject to a limita- 
tion calculated from the date of the instrument 
Bhola Singh v Bulba j Singh . I Agra, 233 

31. Application under Adminis- 

trator General^ Act (XXIV of 1867), Order 
on. — Civil Procedure Code {Act X of 1877), s. 
IS.— Act II of 1874, s. 63.—“Suit”—kn appli- 
cation by petition under section 63 of Act II of 1874 
was a “ suit " withm the meaning of section 13 of 
Act X of 1877, and therefore such an application was 
barred by tbe disposal of a former application in the 
same matter under the same section, or under section 
60 of Act XXIV of 1867, which the Act of 1874 
repealed this was so whether the order was one for 
payment of money or one dismissing the petition. 
Section 63, Act II of 1874, contemplates that the 
money, which is the subject of the petition, may he 
claimed by parties other than the applicant, and that 
those parties may appear and he represented at the 
hearing ; and the woids ee binding on all parties " were 
intended to make the order binding upon such parties 
as well as on the petitioner. Smith v Secretary 
or State. In the matter op Act II of 1874 

[X. L. R„ 3 Calc., 340 


RES JUDICATA — continued. 

3. ADJUDICATIONS — continued. % 

32. Adjudication in accordance 

with Oaths Act.— Oaths Act {X of 1873), ss. 9 and 
11 — Question of title — The decision of a question of 
title m issue between the parties to a suit in accord- 
ance with the provisions of the Oaths Act is not an 
adjudication which will operate as an estoppel when 
the same question of title is again raised m another 
suit between the same parties. Keshava Thabagan 
v. Rttbban Nambudri . I. L. R., 5 Mad., 259 

33. Order apportioning com- 

pensation-money. — Question of title. — Land 
Acquisition Act , s 39 — Under section 39 of the 
Land Acquisition Act, it is the duty of the Judge, in 
apportioning the compensation-money which he is 
directed to apportion, to decide the question of title 
between all persons claiming a share of the money. 
Semble, — No decision under the Land Acquisition 
Act should he treated as res judicata with respect 
to the title to other parts of the property belonging 
to persons who may come before the 'Judge under 
section 39. Nobodeep Chunder Chowlhby 
Brojenlro Lall Rqy 

[I. Ii. R., 7 Calc., 406 : 9 O. D. R., 117 

34 . Investigation under s. 331, 

Civil Procedure Code, 1877. — Title, Question , 
of — Possession — An investigation under section 331 
of the Civil Proceduie Code (prior to the Amendment 
Act of 1»79) was limited to the fact of possession, and 
was no bar to a subsequent suit brought to try the 
title to the land m dispute. Chinnasami Pillai v. 
Krishna Pillai . ' . IL.B.,3 Mad., 104 

35. Order for abatement of 

suit. — Difference of 'procedure under Civil Pioce - 
dure Codes , 1859 , and 1877, s. 371 , — Certain pro- 
perty having been mortgaged was sold m execution 
of a decree against the moitgagor, and the deciee- 
holder became the purchaser. The mortgagee subse- 
quently sued upon his mortgage, making the pur- 
chaser a defendant, but pending the suit the latter 
died, and the suit was not revived against his repre- 
sentatives A deciee was, m 1876, obtained, and m 
execution of that decree the property m question was 
pui chased by the plaintiff, who now sued to lecover 
possession of the same fiom the representatives of the 
purchaser at the former execution sale. Held that 
the matter -was not res judicata by reason of the" 
mortgage suit, inasmuch as that suit having been 
under Act VIII of 1859, the abatement had not the 
effect which such an abatement under Act X of 1877 
would have had,— viz 9 being a bar to a fresh suit 
m the same cause of action. Nistarini Debi v. 
Brojo Nath Mookhopadhya . 10 C. D R., 229 

30 . Withdrawal from suit with 

permission to bring a fresh suit. — Civil Pro - 
cedure Code, 1859, s . 97 —A suit is not barred as 
res judicata because, in a former case between the 
same parties, and m the same cause of action, the 
plaintiff, after the evidence had been recorded, but 
before final judgment was passed, obtained the Court's 
pei mission to withdraw the suit with reservation of 
leave to bring another. Mona Bibee v Oomel Ali 

[16 W. R., 276 
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3. ADJUDICATION S — cont mued. 

37. .. - Dismissal of plea of set-off. 

— Subsequent suit for same claim . — The plea of set- 
off is one foim of bunging a suit, the defendant be- 
coming m regard theieto a plaintiff, and he cannot 
therefore be allowed to set up a claim for which a 
suit had been previously brought hy him and dis- 
missed. ABDOOLLAH KHAN V. SREEKANTOJPeRSHAD 
Hajrah . . * ♦ .15 W. R., 252 

38. — - Landlord and 

tenant . — Sale for arrears of rent — Deposit to 
protect under-tenure — Set-off — Voluntary payment 
— Z, and R , the holders of a putm estate, granted 
in lS5t> a dur-putm lease to 5 at an annual rent, the 
lease stipulating that S should have full power of 
sale and gift, but should not sub-let without the putni- 
dar’s consent The lease contained no stipulation for 
the registiation of any vendee or donee In 1860 S 
sold the dur-putm lease to K , the deed of sale, which 
was duly registered, providing for mutation of names 
in the putmdai’s books No such mutation was ever 
effected by AT, who w r as nevei lecogmsed as their 
tenant by Z. and R , the rent of the dur-putm being 
paid m the name of S In 1864, the rent due fiom 
the putmdars bemg m arrear, the zemindar proceeded 
to sell the putm under Regulation VIII of 1819. 
Thereupon AT, m order to protect his under- tenure, 
deposited m the Collectorate, on 17th November 1864, 
a sum of money, on which the sale was stayed AT, 
being then m aneai m the payment of his dur-putm 
rent, claimed to set off the amount deposited m the 
Collectorate agamst the rent due to Z and R This 
Z. and R. xelused to allow, and they brought a suit 
in the Collectors Court agamst S and his suieties to 
lecover the an ears of rent In that suit K. inter- 
vened, claiming the benefit of tbe set-off, to winch, 
however, the High Court, on 26th June 1S66, on 
appeal, held that he was not entitled, the deposit 
being merely a voluntaiy payment by K On 30 th 
October 1867 AT brought a regular suit against 8. 
and Z . and R to lecover the amount of the deposit 
and obtained a decree, hut the decision was reversed 
on appeal and the suit dismissed foi want of jurisdic- 
tion. On 6th June 1869 K filed his plaint m the 
propel Court. Held that he was entitled to recover 
the amount deposited hy him m the Collectorate, and 
that the suit was not baned as being res judicata 
by the decision of 26th June 1866 Lucrinarain 
Mitier v. Khettbo Pal Singh Roy 

[13 B. Ii. R., P. C., 148 : 20 W, R„ 380 

39 . . Set-off, Plea of, in respect 

of claim dismissed in former suit. — Civil Pro- 
cedure Code, 1882, s 18 — In a suit to recover a sum 
of money due as wages, the plaintiff alleging that the 
defendant had engaged him to sell cloth on his 
account at a monthly salary, the defendant claimed 
a set-off as the price of cloth which he alleged the 
plaintiff had sold on his account on commission. It 
appeared that the defendant had previously sued the 
plaintiff to recover the same amount as was now 
claimed hy way of set-off, as being due for the pijice of 
cloth sold and delivered hy the defendant to him , and 
the plaintiff (then defendant) pleaded that theie had 

IV 


RES JUDICATA — continued. 

3. ADJUDICATIONS — continued. 

Set-off, Plea of, in respect of claim dis- 
missed in former suit -continued. 

been no sale to him, hut the cloth had been delivered 
to him on commission sale. The suit was dismissed 
on the ground that there was no pi oof of a sale of 
cloth, and the question whether any sum was due for 
cloth sold on commission sale was not gone into. 
The cloth now alleged to have been delivered on com- 
mission sale was the same as that alleged m the 
former suit to have been actually sold to the plain- 
tiff Held that the claim for such set-off was not 
barred under the provisions of section 13 of the 
Civil Procedure Code. Amir Zama v Nathtj Mal 
[I.L. R., 8 All, 398 

40. * Order of former Magistrate 

for maintenance. — Criminal Procedure Code {Act 
X of 1872), s 586 — Maintenance of wife, — Adultery 
of wife subsequent to order for maintenance — -A hus- 
band upon whom an older to make an allowance for 
the maintenance of his wife had been made, under 
section 536 of Act X of 1872, objected to the pay- 
ment of the allowance on the ground that his wife 
was living m adultery. The Magistrate entertaining 
this objection disallowed it, on the ground that the 
chaige of adultery against the wife was not estab- 
lished. The husband subsequently again objected to 
the payment of the allowance on the same ground. 
The Magistrate entertaming the second objection 
allowed it, and directed the husband to discontinue 
paying the allowance. His order was based on proof 
of adultery by the wife before the date of the order 
of the ioimer Magistrate Held , on the general 
principle of the rule of res judicata, that the second 
Magistrate was wrong m law m reopening matters 
alieady adjudicated upon, and his older du ectmg the 
discontinuance of the allowance on the giound of 
facts antecedent to the formei Magistrate’s order 
must he held to he illegal Daeaiti v Ram Dial 

[I. L.R, 5 AH., 224 

41. Application to set aside 

decree after refusal by Court to set it aside. 
- — Attachment under ex parte decree — -A suit was 
brought against T. and an ex parte decree obtained 
agamst him An application by T to have the 
decree set aside was dismissed The defendant after- 
wards applied to have the attachment and all the 
proceedings set aside and declared null and void. 
Qucere, — Whether the former refusal to set it aside 
would he a bar to prevent the setting aside by the 
Court. Ladktjvabbhai v, Sarsangji Partab- 
sangji . . .7 Bom., O. C., 150 

4. JUDGMENTS ON TECHNICAL POINTS. 

42. Dismissal without trial on 

the merits. — Hearing and determination of cause 
of action. — A suit on the same cause of action, and 
between the same parties, as a former suit which 
was summarily dismissed without being tried on its 
merits, is not one on a cause of action which has 
been heard and detei mined hy a Court of competent 
jurisdiction m a former suit. Shokhee Bewa v. 
Mehdee Mttndul . „ *9¥,E, } 327 

7 u 2 
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4. JUDGMENTS ON TECHNICAL POINTS 
— continued. 

43. Decision without trial on 

merits .— Poimei judgment on technical defect or 
irregularity —A former judgment, which proceeded 
wholly upon a technical defect or irregulaiity m the 
proceedings, and not upon the merits of the case, is 
not a bar to a subsequent suit for the same cause of 
action Pa m Nath Rox Chowdhrx v Bhagbut 
Mohafuttur . . ,3 W. R., Act X, 140 

44. - — Case decided on 

technical ground — The cause of action between two 
parties cannot be said to be a res ad judicata if the 
first case was disposed of on appeal on a purely tech- 
nical point, even though the suit was decided on its 
merits in the Court of fiist instance. Mokoond 
Narain Deo v. Jonardun Dex Burnick 

[15 W. R., 208 

45. Suit dismissed as being 

premature. — Suit for same subject subsequently 
brought — A suit dismissed as bemsr prematurely 
brought is not a res judicata m a subsequent suit 
bi ought at the proper time. Elahee Buksh v 
Sheo Narain Singh . . 17 W. R., 360 

46. Suit dismissed as not being 

proper remedy. — Subsequent suit on same cause 
of action — Civil Procedure Code , 1859 , ss . 2 and 7 
— The fiist defendant mortgaged certain lands to 
plaintiff by way of zur-i-peshgi lease, under which the 
latter enteied into possession. The first defendant 
afterwards gave a ticca of the lands to the second 
defendant, who turned the plaintiff out of possession 
before the term of the zui-i-peshgi lease had expned 
Plaintiff then sued the first and second defendants, 
basing his cause of action on the dispossession by 
the second defendant, and praying for the recovery 
of the mortgage-money by sale of the mortgaged 
property. The suit was dismissed, the Judge ob- 
serving that plaintiff's proper lemedy was to bring 
a suit for possession. Plaintiff then brought a 
subsequent suit for possession against the same 
parties, and on the same cause of action. The de- 
fendants objected that the suit was haired under 
sections 2 and 7, Act VIII of 1859, but the conten- 
tion was ovenuled. Deodhari Singh v Latea 
Sewsarun Lal . . . 3 C. L. R., 395 

47. Suit struck off for default. 

— Peng Peg XXVI of 1814. — Decision of suit 
— Civil Proceduie Code, 1859, s 148 — Where a suit 
had been stiuck off the file on default under the old 
law, Regulation XXVI of 1814 (“ khari] ” being the 
woid used), it was held that there was no “decision" 
such as is contemplated by section 148 of the Civil 
Procedure Code, 1859, Gunga Ram v Khem 
Narain Pooree . . . . 11 W. R., 250 

48 . Dismissal of suit for default 

in appearance of parties. — Demanded case — 
When a suit has been remanded by the Appellate 
Court and then dismissed by the Comt of first in- 
stance for non-appearance of the parties, the plaintiff 
is not debaired theieby fiom bringing another suit 


RES JUDICATA — continued. 

4. JUDGMENTS ON TECHNICAL POINTS 
— continued. 

Dismissal of suit for default in appear- 
ance of parties — continued. 

upon the same cause of action against the same 
defendant. Raghunath Singh v Ram Kumar 
Manual . 5 B. L. R., Ap., 64 : 14 W. R., 81 

49 . Dismissal of suit for default 

in appearance. — Suit for rent. — Subsequent suit 
for possession — Civil Procedure Code {Act X of 
1877), s. 13. — In 1870 two plots of land, numbered 
155 and 147, belonging to the same owner, were sold 
in execution of a decree. The purchaser of plot 155 
sold it to A , who in 1873 sued the tenant of a portion 
of the land for rent. In this suit A prayed that it 
might he declared that he was the owner. The ten- 
ant alleged that B , the purchaser of plot’ 147, was 
the owner of the land m respect of which rent was 
sought to he recovered, and B was made a party to 
the suit At the healing A did not appear, and the 
suit was dismissed for default Subsequently A. sold 
plot 155 to the present plaintiff, who now sued for 
possession Held that the suit was not barred as 
res judicata. Gobind Chunder Addya v. Axzul 
Rabbani 

[I. L. R., 9 Calc., 426 : 12 C. L. R„ 29 

50. — Suit for share of 

joint family property . — A , one of three members 
of an undivided Hindu family, mortgaged his share 
m the immoveable family property to B. The mort- 
gage recited that the money was raised m order to 
enable A. to sue his coparceners for partition of the 
family property and possession of his share therein. 
A. subsequently did bring a suit with that object 
against his coparceners, but allowed it to he dismiss- 
ed against him for default B now brought a suit 
against A and his coparceners for possession of Ads 
share m such family property. M 'eld that as it was 
not made out that A m bunging his suit had acted 
as the agent of B and at B ’s request, B 9 s suit was 
not barred by the dismissal of Ads suit. Krishna ji 
LaKSHMAN RaJVADE V. SlTARAM MURARRAV 

Jakhi . . . . I. L. R., 5 Bom., 496 

51. Civil Procedure 

Code, 1859 , ss. 2 and 170 — dEhndu widoio. — Bever - 
sioner — A , a Hindu widow, brought a suit to re- 
cover possession of her husband's share of certain 
^oint pioperty. After partially examining some of 
her witnesses, she cited the defendant as a witness, 
and on his failure to attend her suit was dismissed. 
After the death of the widow, her daughtei sued the 
same defendant on behalf of her two minor sons, as 
being entitled m reversion to their grandfather's 
share, to recover the share which was the subject of 
the former suit the defendant was summoned as a 
witness, hut failed to attend. JBdeld that the suit 
was not barred under section 2, Act VIII of 1859, 
as being res judicata, until it was shown that the 
former decree had been obtained after a fair trial of 
the right, so as to bind not only the widow hut the 
reversioners. The defendant having failed to attend 
and give evidence on this point, the Court was 
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Dismissal of suit for default in. appear- 
ance — continu ed 

justified in giving the plaintiff a deeree undei section 
170, Act VIII of 1859 Brammoye Dassee, of 
BEHALF OF BrOJO NATH SlEGH, V KrISTO MOHTJN 
Mookeejee . . I. Ij. R., 2 Cale., 222 

^ 52. Bejection of plaint for non- 

appearance of plaintiff. — Possessory suit m 
Mamlatdar’s Court and m Civil Couit — Bom 
Act III of 1876, s . 18 — Specific Relief Act , I of 
1877, s 9 . — Cml Procedure Code {Act X of 1877), 
s. 18 — A plaintiff, whose plaint has been rejected 
for default of appeaiance m the Mamlatdar’s Court 
under Bombay Act III of 1876, section 13, cannot 
bring another possessory suit on the same cause of 
action m the Civil Couit undei section 9 of the 
Specific Belief Act, I of 1877, for the l ejection of a 
plaint under section. 13 of Bombay Act HI of 1876, 
by reason of the failure of the plaintiff to attend 
with his proofs on the day appointed, is a hearing 
and final decision of the suit within the meaning of 
section 1 S of the Code of Civil Procedure (Act X of 
1877), and upon the rejection of the plamt the 
question m the suit becomes res judicata Bam- 
chahdra V. Bhieibai . I. B. R. } 6 Bom., 477 

53 . Suit struck off for absence 

of defendant in jail on criminal charge. — 
Civil Procedure Code, 1859 , s 97. — A suit struck off 
by reason of the defendant being then in jail on a 
criminal charge cannot be set up as res judicata m 
a subsequent suit, theie having been no determina- 
tion m favoui of one party or the othei, noi can it 
be treated as a case of withdrawal undei section 97, 
Act VIII of 1859 Lucekee 11am Doss v Joy 
Stteeur Gooho . . . 7 V. E., 236 

b 54. Dismissal for undervalua- 

tion. — A suit was brought in the Civil Court of a 
Munsif, who gave judgment for the plaintiffs, hut 
his decree was reversed by the Distuct Judge, on the 
ground that the claim was improperly valued A 
second suit, on the same cause of action, was then 
brought in the Couit of the Munsif, who again de- 
cided for the plaintiffs, hut his decree was reversed 
by the District Judge, on the giound that the suit 
was prohibited by Bombay Begulation II of 1827, 
section 21. The High Court, on special appeal, re- 
versed that decision, and lemanded the suit ; and the 
District J udge then thiew out the claim, undei section 
2 of Act VIII of 1859, on the giound that the cause of 
action had already been heard and detei mined In a 
second special appeal against this decision,*— Meld 
that the plaintiffs were not precluded from presenting 1 
a fresh plaint m respect of the same cause of action, 
and that the case came within the spirit of section 36 
of Act VIII of 1859, as there being do express 
power given by the Code to reject a plaint after it 
had been registered by reason of the claim being 
impioperly valued, the doing so ought to have only 
the same effect as if the plaint had been originally 
rejected Dullabh Jogi v Narayan Lakhtj 

[4 Bom., A. C., 110 


RES JUDICATA — continued . 

4 JUDGMENTS ON TECHNICAL POINTS 
— continued. 

55. Dismissal of suit for want of 

jurisdiction. — Suit for ejectment — Subsequent suit 
for damages — The dismissal, on the giound of want of 
jurisdiction, by the Civil Couit of a suit to eject the 
defendants from the fishing ground of the plaintiffs, 
situate below low- water mark, does not operate as a 
bar to a subsequent suit by the plaintiffs to lecover 
damages from the defendants for fixing their fishing 
stakes and nets too neai to those of the plaintiffs 
Bab ait Myacha v Nagu Shravtjcha 

[I. Is. B., 2 Bom., 19 

56. — ■ - Omission to get 

Collector’s certificate — Civil Procedure Code {Act X 
of 1877), s 13 — The plaintiff brought m 1876 a suit 
against the defendant m respect of the same subject- 
matter and founded on the same cause of action as 
the present suit Issues of fact arising on the merits 
were inquiied into; hut a certificate of the Collector 
under section 6 of the Pensions Act (XXIII of 1871), 
which tv as necessary to give juiisdiction to the Court, 
not having been obtained, the claim was l ejected on 
that ground. Reid that the Court not having legally 
pronounced on the merits of the former case, the 
opinions expressed on the issues were not res judicata 
so as to bar the maintenance of the piesent suit. 
PUTALI AlEHETI V. TULJA 

[I. Ii. R. s 3 Bom., 223 

57 . Bejection of claim to attach- 

ed property as too late.— Subsequent claim — 
The rejection of a claim to attached pioperty, simply 
on the ground that it had been presented too late, 
was held to be no legal bar to the adjudication of the 
claim when it was again advanced af ter attachment 
made under decree A claim of this kind may he 
admitted even aftei proclamation of sale, piovided it 
has not been designedly and unnecessarily delayed to 
obstruct the ends of justice Mahomed Mubsoe v. 
StJMBUTTEE SAHOON CHOWDHRAIH 

[10 W. R., 305 

58. Dismissal of suit as barred. 

by limitation. — Suit against Municipal Commis- 
sioners for possession of land — Pievious to the 
institution of the present suit, one of the share- 
holders of a piece of land brought a suit against the 
Chairman of the Municipality for recovery of posses- 
sion of his share The other shareholders were 
made pro forma defendants m the suit This suit 
was dismissed as bailed by the law of limitation. 
After the dismissal of the suit, the plaintiff brought 
the present suit for recovery of lus sliaie of the land, 
on the allegation that his tenant had relinquished 
the land within three months, m consequence of his 
having been dispossessed by the Municipal Commis- 
sioners. Reid that the suit was not barred by sec- 
tion 2, Act VIII of 1859. Price v Khiiat 
Chandra Ghose 

[5 B.J,. B., Ap., 50: 13 W. R„ 461 

59. — — Civil Procedure 

Code {Act YIII of 1859), s 2—Ciml Procedure 
Code {Act X of 1877), s. 13.— The plamtifi sued for 
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Dismissal of suit as barred by limitation 
■ — continued* 

a declaration o£ mirasi mokurrari rights to certain 
lands and for mesne profits, alleging that he had 
been wiongfully ejected by the predecessors m title 
of the defendants A previous suit on the same 
cause of action had been heard and dismissed on 
the ground of limitation. Meld that the present suit 
was not barred (as res judicata) under section 2 of 
Act VIII of 1859 (corresponding with Act X of 1877, 
section 13), inasmuch as the first suit having been 
brought after the period allowed by law, the Court in 
which it was instituted was not competent to hear 
and determine it BBrNDABUN Ch un deb Siekab v. 
Dhttnunjoy Nttshktte 

[I* L. R., 5 Calc., 246 :4C,L. R., 443 

00, Dismissal of suit for multi- 

far lousiness. — Criminal Procedure Code , 1859 , 
s 2 . — The dismissal of a suit for multifariousness is 
not a healing and determination of the suit within 
the meaning of section 2, Act VIII of 1859. 
Fatteh Singh v Lachmi Kooeb 

[13 B.L. R., Ap., 37: 21 W. R. ? 105 

TBIEOCHUN Chuttopadhya v. Nobo Kishoee 
, Ghutttjck . , . ,2C.L,R„ 10 

01 , Dismissal of suit for non- 

joinder of parties. — The dismissal of a suit 
because it is considered that all the proper parties 
have not been joined m it, though a decision of the 
suit, is not a decision on the merits within the meaning 
of Act VIII of 1859, section 2. Ptjbsun Gopae 
FA tJIi CeQWDHBY V. POOBNANUND MULLICK 

[21 W. R. ? 272 

02 , Dismissal of suit on failure 

of plaintiff to pay summons costs.— Suit 
subsequently brought for same property — In June 
1878 the plaintiffs brought a suit to establish their 
title to the property attached, and for confiimation 
of possession Pending this suit the principal 
defendant died, and the plaintiffs applied for an 
order to substitute certain persons as defendants. 
The Court thereupon directed the issue of a summous 
on the defendants proposed by the plaintiffs to 
appeal and defend the suit, but the plaintiffs fail- 
ing to pay the costs of the service of this summons, 
the sum was dismissed on the 14th March 1879. On 
the 4th March 1880 the plaintiffs again brought a 
suit to establish their title to the same pioperty, and 
foi confirmation of possession. Meld that as the 
first suit had not been dismissed upon the merits, 
the plaintiffs were entitled to maintain the second 
suit JBessessub Bhuggt v Mgbei Sahu 

[I. L. R., 9 Calc,, 163 : 11 C. L. R., 409 

03, — — — Dismissal of suit on de- 
fault of plaintiff to give security for costs. 

Defendant precluded from pleading matter which 
is res judicata — Civil Procedure Code, 1877 , ss 13, 
381 — The plaintiff sued the defendants on a pro- 
missoiy note. The defendants filed a wiitten state- 
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4. JUDGMENTS ON TECHNICAL POINTS 
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Dismissal of suit on default of plaintiff 
to give security for costs— continued, 

ment, alleging that the note had been obtained by 
the plaintiff by fraud and false representation. Pre- 
viously to the filing of the present suit by the plain- 
tiff, the defendants had brought a suit against the 
plaintiff m which they prayed that the said pro- 
missory note might be delivered up to be cancelled! 
Their plamt m that suit contained allegations of 
fraud and want of consideration identical with those 
contained m their written statement m the present 
suit. The plaintiffs m the former suit (the present 
defendants) having failed to give security for costs, 
the suit was dismissed under section 881 of the 
Civil Procedure Code (Act X of 1877). It was now 
contended that the defendants were estopped from 
pleading, as a defence to the present suit, the fraud 
and want of consideration which had been alleged by 
them as plaintiffs m the former suit which had been 
dismissed. Meld that the defence might he pleaded, 
and that the question of fraud and want of consider- 
ation was not res judicata within the meaning of 
section 13 of the Civil Procedure Code. The previous 
suit had been dismissed by reason of the plaintiffs’ 
(the present defendants’) failure to give security for 
costs,* and a Court cannot be said to “hear and 
decide 99 a matter which it is relieved from hearing 
and deciding by the plaintiff’s default Under sec- 
tion 13 of the Civil Procedure Code (Act X of 1877) 
a defendant may he precluded from pleading as a 
defence matter which is res judicata , Queer e,~~ 
Whether a plaintiff, whose suit has been dismissed 
under section 381, can again litigate the subject- 
matter of the dismissed suit Bungbay Bavji v, 
Sidhi Mahomed Ebbahim . I. Ii. R., 6 Bom., 482 

64 , Dismissal of suit e< m present 

form.” — Civil Procedure Code , 1877 , s 13, expl, 
III — K , the purchaser of certain immoveable pio- 
perty in execution of a decree, sued for possession of 
the same The suit was dismissed “ m the form in 
which it was brought 99 because the plaintiff had not 
filed with the plaint the sale-certificate K subse- 
quently brought a fresh suit, Meld\fb.&t the dis- 
missal of the former suit “in the form it was 
brought” did not amount to permission to sue again 
contemplated by section 373 of the Civil Proceduie 
Code, and such dismissal must he regarded as a 
<f decision 99 thereof m the sense of section 13, ex- 
planation III, and therefore as a bar to the fresh 
suit. Ganesh Rai v. Kaeka Pbasad 

[I. L. R., 5 AIL, 595 

65. Civil Procedure 

Code, s . 13, — Dismissal of suit. — Court Fees Act* s. 
10, cl. n — Dismissal of suit for misjoinder — The 
purchaser of ceitam immoveable property in execu- 
tion of a decree sued for possession of the same. The 
suit was dismissed “ m its present form 99 (bahaisiyat 
maujuda), upon two grounds, — first, with reference 
to section 10 of the Court Fees Act (VII of 1870), 
that the suit was undervalued and the plaintiff had 
failed to pay, within the time fixed, additional court 
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fees required by the Court; and, secondly, for mis- 
joinder, The pui chaser subsequently brought a 
second suit Held that the dismissal of the former 
suit was not, undei the cucumstances, a decision with- 
in the meaning of section 13 of the Civil Procedure 
Code such as could bar the second suit by way of 
res judicata. Her Mahmood, J — The object of 
section 10, and indeed of the whole of the Court 
Pees Act, is to lay down rules for the collection of 
one form of taxation, and the rule that statutes 
which impose pecuniary burdens or encroach upon, 
or qualify the lights of, the subject, must be strictly 
construed, applies with special force to such pro- 
visions of the Act as provide a penalty, whatever its 
nature may be Section 10 is simply a penal clause 
to enforce the collection of the court fees, and dis- 
missal of a suit under its provisions cannot operate 
as res judicata Also 'per Mahmood, J — The con- 
dition m section 13 of the Civil Piocedure Code, that 
the former suit must have been u heard and finally 
decided,” means that a foimer judgment pioceedmg 
wholly on a technical defect or irregularity, and not 
upon the merits, is not a bar to a subsequent suit 
for the same cause of action It is not every decree 
or judgment which will operate as res judicata, and 
every dismissal of a suit does not necessarily bar a 
fresh action. It is necessary also to show that there 
was a decision finally granting or withholding the 
relief sought Ramnath Roy Choivdhry v Bkagbut 
Mohaputter , 3 W R , Act X, 140 , Skokkee Bewah 
v. Mehdee Mundul, 9 W R , 827, JDullabh Jgoi v 
A dr ay an LaJchu , 4 Bom,, A C ,110 , Rungrav Ravji 
v Sidhi Mahomed JEbi alum, I L. R , 6 Bom , 482 , 
Fatteh Sing v Lachmi Koer, 13 B L R , Ap , 37 , 
Roghoonath Mundul v Juagut Bundhoo Bose, I L 
R ,7 Calc , 214, and Sailcappa Chetti v. Kulanda - 
pun Hackiy ar, 3 Mad , 84, referred to Also per 
Mahmood, J — The w^ords bakaisiyat maujuda must 
be taken as amounting to a pei mission to the plain- 
tiff to bring a fresh suit, within the meaning of sec- 
tion 373 of the Civil Piocedure Code, and could only 
mean 1 that the Judge using them m his decree had 
no intention to decide the case finally, so as to har 
the adjudication upon the merits of the rights of the 
parties m a future litigation between them. The 
procedure provided by Chapter XXII of the Code is 
not the only manner in which a plaintiff can come 
into Conrt for the second time to ask for adjudica- 
tion upon the merits of his rights, which were not 
adjudicated upon on the foimer occasion owing to 
some technical defect which proved fatal to the for- 
mer suit. Ganesk Rai v. Kalka Hr as ad, I L R , 5 
All , 595, dissented from. Watson v. Collector of 
Rajskakye, IS Moore's I. A, 160, and Salig Ram v. 
Tirhkawan, Weekly Notes, All , 1885, p 171, ref ei i ed 
to. Muhammad Sadim v. Nabiaf Bibi 

[I. L. R., 8 AH., 282 

66. Striking off case for discre- 

pancy in statement. — Variation m plaint and 
deposition of plaintiff. — A case struck off on the 


BES JUDICATA — continued. 

4 JUDGMENTS ON TECHNICAL POINTS 
— continued. 

Striking off ease for discrepancy in state- 
ment — continued 

ground of discrepancy between the plaint and the 
plaintiff’s deposition cannot operate as a res judicata. 
Guhg-a Nabai2t Dass v. Punchanttnee Dassee 

[W. R., 1864, 163 

67. Dismissal of joint claim on 

ground that liability is several.— Civil Fro - 
cedure Code, 1859, s 2 — Where a suit against several 
defendants for a joint jumma is dismissed on the 
ground that the jumma is several and not joint, the 
plaintiff is not precluded by Act VIII of 1859, sec- 
tion 2, from afterwaids suing each of them severally 
foi the sepaiate jumma Teloedhaeee Sahoo v. 
Bissendeo Nabain Sahee 

[Marsh., 418 : 2 Hay, 528 

68. Dismissal of suit for ba- 

lance of account, no balance being proved. 
— A and his bi others made consignments ot indigo 
to B , who sued A for the balance of an account due 
to him m respect of advances made by him to A. 
and his bi others, and that suit was dismissed on the 
giound that no balance was proved to be due Meld 
that the dismissal of the former suit was not a bar 
to a subsequent suit by A. to recover the proceeds 
of the indigo or his share of such proceeds. Puh- 
chahun Boy v. Modoosoodun Boy 

[W. R., 1864, 245 

69 . Dismissal of suit on deed 

of sale when found to be a mortgage only. 

— Refusal of leave to bring fresh suit — The dismis- 
sal of a suit on the giound that a deed put m by the 
plaintiff was a moitgage and not a deed of sale, does 
not preclude him fiom ti eating it as a mortgage m 
a subsequent suit, notwithstanding the former suit 
was dismissed after refusing plaintiff permission to 
withdraw it and bring a fresh suit Ramkisto 
Shah a v Nemy Chubb Cholhai 

[W. R., 1804, 110 

70. Dismissal of suit on failure 

to produce evidence.— Dismissal of a claim tor 
failuie on the part of the plaintiff to produce evidence 
to substantiate it, is of the same effect as a dismissal 
founded upon evidence, for the purpose of barring a 
subsequent suit as res judicata . Rama Rao v . 
Subiya Rao . . . I. D. R., I Mad., 84 

Reversed by Privy Council m Zemindab or 
PlTTAPUBAM V PBOPBIETOES OP KODANEA 

[L D. R., 2 Mad., 23 : L. R., 5 I. A., 200 

71. .■ ■■ Non-production 

of witnesses and insufficiency of proof. — In a suit for 
lemoval of an alleged nuisance, which was dismissed 
because plaintiff did not produce his witnesses, and 
failed to prove his case, it was held that tbere had been 
an adjudication, and that another suit would not lie 
on the same cause of action. Sahapeo Pandey v. 
Noehid Pahdey . . .15 W. R., 573 

Moeizooddeen v Amooddeik . 23 W. R., 58 
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RES JUDICATA— continued. 

4. JUDGMENTS ON TECHNICAL POINTS 
* — continued . 

72. Dismissal of suit on failure 

to prove same title to different property.— 
Civil Procedure Code , 1859 , s 2 — A plaintiff's failure 
in a former suit to establish his claim with refeienee to 
a different property from which he was dispossessed 
on a different date, cannot render a subsequent suit in- 
admissible under the provisions of section 2, ActVlII 
of 1859, even though the title set forth m both the 
suits is identical. Booa Russoolee v Nawab Nazim 
or Bengal .... 11 W. R.,382 

73 , Dismissal of suit for dissolu- 

tion for want of proof of partnership.— Suit 
for money due for losses m partnership business — In 
1878 plaintiff sued the defendants foi moneys due on 
10th April 1878 on account of an alleged partner- 
ship entered into on 3rd July 1876 for the purchase 
and sale of salt. This suit was dismissed on the 
giound that no partnership was pioved. In 1880 
plaintiff sued defendants for money due on account 
of a partnership entered mto on 12th July 1876, for 
the sale of salt, and continued down to the end of 
1878. Held that the plaintiff, having failed to prove 
m the former suit that any partneiship existed be- 
tween him and the defendants, was haired from 
biinging the present suit, Samabapttbi CheTtx 
v. Shanmuga Chetti , I. Ii. R , 5 Mad., 47 


5. ORDERS IN EXECUTION OF DECREE. 

74 , Summary order in execu- 

tion.— Subsequent suit — A summary older rejecting 
plaintiff’s claim in, an execution case to the property 
in dispute, when it had been attached by a decree- 
holder, which order was not followed by the sale of 
the property attached, cannot m any manner affect a 
subsequent suit against parties other than the decree- 
holder brought for a different purpose and on a drf- 
feient cause of action. Booa Russoolee v. Nawab 
Nazim or Bengal . . . 11 W. R., 382 

75 , Order rejecting application 

for execution of decree on the ground of 
limitation. — Civil Procedure Code , 1859 , s 2 — 
An order passed by a Court rejecting a bond fide 
application by a judginent-ci editor for the execution 
of his deciee, on the ground that the peuod allowed 
by law for execution had expned, held not to be an 
adjudication within the xule of res judicata , or 
within section 2, Act VIII of 1859. Delhi and 
London Bank v Oechabd 

[I. Ii. R., 3 Calc., 47 : L. R., 4 I. A., 127 

70 , Order refusing to execute 

decree. — Adjudication — An older refusing an ap- 
plication to execute a deciee is not an adjudication 
within the rule of res judicata. Hhebosoonlaby 
Dassee v Jttgobunlhoo Dtjtt 

[I. L. R., 6 Calc., 203 ;7C.L. R., 61 

Jeetoshtjb Dhttkn Deb v. Foosee Singh 

[1 Hay, 515 


RES JUDICATA — continued 

5 ORDERS IN EXECUTION OF DECREE 
— continued 

77 , Order refusing to award 

mesne profits under decree. — Proceedings m 
execution — Held by the Full Bench that the law of 
res judicata does not apply m proceedings m execu- 
tion of decree Held, therefore, by the refeinng 
Bench, wheie on an application for the execution of 
a deciee the question was raised whether the decree 
awarded mesne piofits oi not, and the Court exe- 
cuting it determined that it did not awaid mesne 
profits, that such determination was not final, hut 
such question was open to re-adjudication on a subse- 
quent application for execution of the decree Rup 
Khaki v. Ram Kibpal Shttktfl 

[I. D. R .3 3 AIL, 141 

70 , Refusal to execute decree. 

— Reopening questions by successor to Judge who 
decided them — On an application being made for the 
execution of a decree, the judgment-debtor made 
three objections to its execution The first of these 
objections the Court executing the decree, the Sub- 
ordinate Judge, allowed, and refused to execute tlie 
decree On appeal by the decree holder, the District 
Judge disallowed all three such objections, holding 
that the decree should be executed, and remanded 
the case for that purpose When the case came hack 
to the Subordinate Judge, the judgment-debtor again 
raised the second and third of such objections, but 
the Subordinate Judge refused to entertain them, on 
the ground that they had already been determined 
by such District Judge On appeal by the jndgment- 
debtoi, the successor of such District Judge ordered 
the Subordinate Judge to determine all thiee such 
objections. Held that such succeeding Judge could 
not reopen such questions, his predecessor having 
already finally determined them, and his predeces- 
sors older, so far as such application for execution 
of the decree w r as concerned, was final Ballabh 
Shankak v Naeain Singh I. h. R., 3 AIL, 173 

79 Refusal to execute decree 

as being barred — Application foi execution of 
decree subsequently made — When a Court, upon an 
application for execution, has decided that the exe- 
cution is baried by limitation, and that order has 
become final m consequence of no appeal having been 
prefened theiefiom, such oidei will, upon a subse- 
quent application for execution of the same decree, 
operate as a bar to execution Bandey Kabim v 
Romesh Chtjndeb Bhndopadhya 

[I. Ii. R., 9 Calc., 65 : 11 C. D R., 145 

See Mttngul Pebshad Dichit v Gbija Kant 
Lahibi . . 1. 1. R., 8 Calc , 51 

[S. C. Ij. R., 8 I. A., 123 : 11 C. L. R., 113 

80. Civil Procedure 

Code {Act X of 1877), s 13 {Act VIII of 1859), s 
2 — The decision, by a competent Court, that an 
application for the execution of a decree is bsffffed by 
limitation, has the effect of res judicata , and 
although such decision may be erroneous, yet so long 
as it remains unreversed m appeal it is valid and 
binding, and the question cannot be reopened, A 
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RES JUDICATA- continued. 

5 ORDERS IN EXECUTION OF DECREE 

— continued . 

Refusal to execute decree as being bar- 
red— continued, 

decision that an application for execution is not 
time-barred has a similar effect. On the 15th April 
1868 the plaintiff applied for the execution of a 
decree held by him against the defendant, and certain 
houses were thereupon attached. In April 1869 the 
attachment was raised on the mtervention of a third 
person The plaintiff then brought a suit to estab- 
lish his right to attach the houses, and obtained a 
decree on the 28th February 1871 An appeal was 
made, and the suit was finally decided m the plain- 
tiffs favour m April 1873. After the plaintiff had 
obtained his original deciee, and while the appeal was 
pending, he applied for the sale of the houses in exe- 
cution on the 30th November 1871, and subsequently 
made three othei applications within thiee years of 
each other, the last of which was dated the# 30th 
Octobei 1876 The Court rejected this last applica- 
tion on the 28th November 1876, on the ground that 
the execution of the decree was baired, as more than 
three years had elapsed between the first and second 
applications (2 e , the applications of the 15th April 
1868 and 30th November 1871). The plaintiff 
appealed against the order, but his appeal was 
1 ejected because he had failed to produce with it a 
copy of the order appealed against. The plaintiff 
took no further steps in that proceeding, but made a 
fresh application for execution on the 10th August 
1878 The Subordinate Judge rejected it, on the 
ground that the execution was barred, the matter 
being res judicata On appeal the District Judge 
reversed that order and allowed execution. On 
appeal to the High Court, — Held , on the authonty of 
Mungul Pei shad JDichit v. Ghija Kant Lakirz 
Chowdhry , I L R, 8 Calc , 51, that the rule of 4 es 
judicata applied, and that the application of the 30th 
November 1871 was time-barred, and, a fortiori , 
every subsequent application was barred. ^ Semite , — 
A pioceedmg m execution is a proceeding which ter- 
minates m a deciee as defined by section 244 of the 
Civil Procedure Code (Act X of 1877), "and is, 
therefore, a suit within the meaning of the Code 
Mahjttnath Badbabhat v . Venxatesh Go vied 
Sbaebhog- . , . I. L. R., 6 Bom., 54 

81, Order construing decree. — 

Order as to possession and mesne profits — Subsequent 
suit for possession. — Certain lands having been 
divided under a butwara between A and B., who 
together took one portion, and C. who took the re- 
mainder, A. m 1847 mortgaged his share to B under 
a usufructuary mortgage In 1851 a dispute arose as 
to the boundaries under the butwara, and ended m 
C suirendermg 51£ bighas, which B. was allowed to 
take possession* of under an ikrarnamah executed by 
A to secuie the costs incurred by B . m the dispute. 
In 1874 A . sued to recover possession of a moiety 
of Ijhe lands held jointly by him with JB., and m 1875 
obtained a decree for possession and wasilat, no 
specific mention of the 51£ bighas being made m 
the decree. In execution of the decree, wasilat m 
respect of a moiety of the 51$- bighas was allowed. 


RES JUDICATA — continued 

5. ORDERS IN EXECUTION OF DECREE 
— continued 

Order construing decree— continued. 

an objection by the defendant to such wasilat being 
charged having been overruled. In 3 878 B. sued to 
recover possession of the moiety of the 51^ bighas, 
which had been taken by A undei his decree. Held 
that, m rej'ectmg the objection raised by JB , and 
allowing wasilat m respect of the 51i bighas, the 
Court had interpreted the decree passed, and declared 
that under it possession of a moiety of the oli bighas 
had been decreed and given to A , and that the suit 
instituted m 1878 was therefore barred Held , also, 
that this matter having been decided under section 11, 
Act XXIII of 1861, between the parties m execution 
of a decree, could not he made the subject of a suit. 
Kaei M undue v. Kadeb Nath Chxtoeebbhtty 

[6 C. L. R., 215 

82. Civil Procedure 

Code {Act XIV of 1882), s 230 — Limitation . — ■ 
Vatandars (Bom.) Act , III of 1874, s 10. — Col- 
lectors certificate . — A decree of a Distnct Court, 
dated 5th October 1863, declared the plaintiff to he 
a heieditaiy deputy vatandar of a certain desh- 
pande vatan vested m the ancestors of the defend- 
ant as hereditary vatandars, and that the plaintiff, 
as such deputy, was entitled to receive a certain sum 
annually out of the income of the vatan. The decree 
did not explicitly deal with the claim to future pay- 
ments then set up by the plaintiff as hei editary de- 
puty vatandar The plaintiff received moneys from 
time to time under the decree until 1875, hut he ne- 
glected to have himself registered as a representative 
vatandar under Bombay Act III of 1874, section 56. 
In 1875 he made a claim for certain arrears of the 
allowance which he alleged to he due under the 
decree, and he attached certain moneys out of the in- 
come of the defendant’s vatan. The Collector issued 
a certificate under section 10 of the Vatandais Act 
(III of 1874) for the removal of the attachment, 
and the attachment was accordingly removed by the 
Subordinate Judge The plaintiff appealed from the 
ordei of removal, but the Appellate Court confirmed 
that order. On second appeal to the High Court, it 
was held on 23rd June 1879 that the lower Courts 
were right in raising the attachment , that the Civil 
Courts had no jurisdiction to legister the plaintiff as 
a representative vatandar, and that the Collector was 
the proper authority to he referred to. Thereupon 
the plaintiff applied to the Collector to cancel the 
certificate which had removed the attachment, and to 
register him as a representative vatandar. The Col- 
lector rejected the plaintiff’s application on 31st 
March 1881. In 1881 the plaintiff presented a fresh 
darkhast to attach the same vatan property in virtue 
of the said decree of 1 863, but the application was 
rejected as res judicata by both the lower Courts. 
They held that the certificate of the Collector, which 
remained uncancelled, operated as a bar. On second 
appeal to the High Court, — Held , reversing the order 
of the lower Courts, that the decree was one capable 
of execution. Held , as regards the Collector’s certi- 
ficate, that under section 10 of the Vatandars Act 
(Bombay), III of 1874, the certificate was exhausted 
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BUS JUDICATA — continued,, 

6. ORDERS IN EXECUTION OP DECREE 
— continued 

Order construing decree — continued, 
in opeiatmg on the execution which it stopped; and 
that the lower Couit ought to have dealt with the 
case apart from that ceitificate. Gopal Hanmant 
Djeshka v, Kohdo Kashinath 

[I. Ij. R., 9 Bom., 328 

6. CAUSES ‘OP ACTION. 

83. Nature of cause of action.— 

Obligation to disclose title — A plaintiff’s cause of 
action is a very diffeient thing tiom his title; the 
one being something done contrary to his interest, 
which obliges him to seek the aid of a Court of Jus- 
tice, the other being the proof that that something 
affords him a valid giound for relief . Dud sab Bibee 
v. Shaeir Burkundaz . . 15 W. B., 168 

84 . Identity of bases of claim, 

— Dismissal of claim on failure to produce evidence, 
— Where the relief sought for m lespect ot ceitam 
property m a suit is different from the relief sought 
for m lespect of the same pioperty m a prior suit 
(between the same parties or their pimes), but the 
title on winch the relief sought for is based is the 
same in both suits, the dismissal of the formei suit 
for failuie to establish such title is a bar to the 
second suit. Ram Rao v . Sttriya Rao 

[I. D. R., 1 Mad., 84 

S. C on appeal to Privy Council, Zemindar op 
Pattapuram v. Proprietors op Kolanka 
[I. L. B., 2 Mad., 23 : L. R., 5 I. A., 200 

9 85. Difference m rights on 

which claim is made.— Omission to assert every 
title. — Act VIII of 1859, section 2, does not require 
a plaintiff at once to assert all bis titles to property, 
or to be thereafter estopped from advancing them. 
The maxim, Nemo bis vexam debet in eadem causa , 
cannot apply where the right on which the second 
suit is brought is not the same as that asserted m 
the former suit. Sadaya Pillai v Chinni 

[I. Xi. B, 2 Mad., 352 

83 . Omission to decide part of 

case. — Suit as to part of case raised informer suit 
— A plaintiff is bound to raise every title on which 
he can succeed and to obtain a decision upon every 
part of his case, and if it is found that any pait of 
the case which he made has been neglected by the 
Court which tried the suit, be is not at hbeity to 
bring a fiesh suit m respect of such part, Sbee- 
kristo Biswas v. Joy Kbisto Biswas 

[24 W . R„ 304 

37 , Obligation to assert every 

title. — Reservation of right — A litigant is bound to 
disclose all bis titles at once. He cannot be allowed 
to keep back one, and then, years after, to bring a 
fresh suit on the ground that he had still a right m 
reserve. Brojo Dale Roy v, Khetttjr Nath 
Mittee 12 W. R., 55 

Dubsab Bibee v. Shaeir Burkundaz 

[15 W. R., 168 

88 . Civil Procedure 

Code , s . 13, expl . Il.—Idem corpus , alia causa 
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6. CAUSES OP ACTION — c ontimted. 

Obligation to assert every title— continued. 

petendi — In 1876 A , sued K. and others to re- 
cover certain lands, alleging that he was the karna- 
van of their tarwad, and that the lands were gi anted 
to them foi maintenance under an oral agreement, 
which had been broken by JT, having mortgaged 
some of the lands This suit was dismissed. In 1881 
A, sued the same defendants to recover the same 
lands, on the giound that as karnavan of the tarwad 
he was entitled to resume possession of the lands, 
Reid, reversing the deci ees of the lower Courts, that 
the suit brought by A . m 1881 was not barred by sec- 
tion 13 of the Code of Civil Procedure, 1877. Per 
Mettbsami Ayyab, J , — Explanation II to section 
13 of the Code of Civil Procedure, 1877, refers to 
the title htigated in the former suit as distinguished 
from the relief claimed. Wbejre seveial independent 
grounds of action are available, a party is not bound 
to unUe them all in one suit, though be is bound to 
bring before the Court all grounds of attack avail- 
able to him with reference to the title which is made 
the ground of action. Abetinni v Kunjusha 

[I. L. R., 7 Mad., 264 

89. Dismissal of suit for pro- 

prietary right to land. — Subsequent suit for pos~ 
session of portion of same land as planter of the trees 
on it — The dismissal of a suit in which the plaintiff 
had claimed a proprietary title m certain land, held 
not to bar a subsequent smt m which he prayed for 
a declaiation that, as planter of the trees and con- 
structor of a tank m a garden forming a poition of 
the land, be was entitled to letam possession of the 
garden and tank Goshaien Jttgoopooree v Bi- 
shen Dyae Chuhd . , .2 Agra, 32 

90. Dismissal of suit on demise 

as continuation of prior demise.— Subsequent 
suit on prior demise — In 1883 plaintiff sued to re- 
cover certain land from the defendant on a demise 
of 1856 which he alleged was a xenewal of a prior 
demise of 1835. The suit was dismissed on the 
ground that the demise of 1856 was not proved. 
Plaintiff then sued to recover the same land on the 
demise of 1835 and on title. Meld that the decree 
m the former suit was no bar to this suit Kan- 
eunni v Katiamma . I. L. R., 9 Mad., 251 

91. Suit for same property on 

different cause of action— Cml Procedure 
Code , 1859 , s 2 . — The plaintiff sued to recover cer- 
tain land, on the giound that he had been forcibly 
dispossessed of it by the defendant. As the plaintiff 
did not prove the alleged dispossession his claim was 
rejected, but the Court suggested that he might re- 
covei m a fiesh suit, tieatmg the defendant as a 
tiustee, and offeimg to make ceitam payments, to 
him The plaintiff then filed a fi$sh suit, fram- 
ing it m the manner indicated by the Court, Meld 
that the latter suit, being based on a different cause 
of action from the former, was not baned, and that 
the question at issue between the parties was not res 
'judicata Bhisto Shankar Path. v, Ramchan- 
DBABAV RAGHUNATH JaHAGIBDAR 

[8 Bom., A. C., 89 
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6 , CAUSES OF ACTION— continued. 

Suit for same property on different cause 
of action — continued, 

92. — » Civil Procedure 

Code, 1859, s 2 . — Decision as to nature of document . 
— In 1864 the original plaintiff, L , as heir of F , 
brought a suit against J. (the guaidian of F), 

A , £ , and C , to lecover a piece of land. The suit 
was rejected, as it was proved that (though the 
plaintiff was the heir of F) F.’s guardian had mort- 
gaged the land for necessary purposes to C the two 
defendants A and B. being merely tenants of C 
The plaintiff then sued C, for redemption of the 
mortgaged premises. Meld that the second suit 
was not barred under section 2 of the Code of Civil 
Procedure Meld, also, that the fact of the document 
under winch C. held the land being described m 
the Court's judgment m the ear her suit as an instru- 
ment of sale, was not conclusive m the second suit as 
to the real nature of the instrument Vallabh 
Bhula v, Rama . . . .9 Bom., 65 

93. Suit by sons to set aside 

alienation by widow as guardian.— Former 
suit by widow against purchaser, — Where the mother 
and guardian of minor sons had’once sued a certain 
party m order to set aside certain kobalas by which 
she had conveyed away to him the property of her 
late husband, on the ground that her action may have 
been injurious to the interests of her sons, and the 
said Suit had been thrown out by the Judges, and 
the sons subsequently brought another suit with sub- 
stantially the same object m view, but making the 
mothei a co-defendant with the original defendant, 

• — Meld that the validity of the kobalas having once 
been decided, the only ground on which the subsequent 
suit could lie would be that the mother had, m giving 
the kobalas, acted collusively with the defendant, of 
which, however, there was no evidence whatever. 
Gitnga Ram Salhookhan v, Panch Cowree 
Poramaniok . . . . 25W. R., 366 

94 . Decision as to genuineness 

of document. — Civil Procedure Code , 1859, s 2 , — 
Co-defendants . — A former judgment, m which a cer- 
tain document has been held to be genuine between a 
third person as plaintiff and the present plaintiff and 
present principal defendant as defendants, was held to 
be conclusive m this suit on the point of authenticity 
of the document, though not a res judicata under 
section 2, Act VIII of 1859, in other respects. Rally 
Reread Seik Chowlhry v. Mohesh Chunder 
Bhuttacharjee .... I Hay, 430 

95 . — Sanction for for- 

gery in respect of document in another suit . — A for- 
mer decision m-a civil suit m which the issue was the 
genuineness or otherwise of a kabuhat, and the Court 
held that it was not genuine, but added (as an obiter 
dictum) that the pottah produced by the other side 
was authentic, does not bar the jurisdiction of a Civil 
Court m sanctioning a commitment for forgery m 
respect of the pottah, Juggut Misser v Baboo 
Dal 5 W, R„Cr„50 


RES JUDICATA — continued . 

6 CAUSES OF ACTION— contfiwwed. 

Decision as to genuineness of document 

— continued, 

Oomanath Roy Chowlhry v Raghoonath Mit- 
ter . . Marsh., 43 : W, R„ F. B„ 10 

[1 Hay, 75 

96. - — Subsequent suit 

in which same question arose — Wheie a Court in a 
foimer suit against the present plaintiffs to set aside 
a mortgage decided that the mortgage as to a certain 
share of the property was invalid, although it was 
not a matter for adjudication then before the Court, 
— Meld that that decision was no bar to a subsequent 
suit f oi recovery of the mortgage debt as to that share, 
and that the question of the genuineness or otherwise 
of the mortgage by defendants to plaintiffs was open 
to be decided on the merits. Btistee Ram v . Newas 
Singh 2 Agra, 62 

97 . Decision as to validity of 

do cument . — Matt er m issue. — Defence not relied 
on. — A suit was brought by A. to recover property, 
m which, on appeal to the Privy Council, two ques- 
tions arose, — vis , whether the pioperty was to pass as 
divided or undivided property, and whether such pro- 
perty was conveyed away to A ’s father by a deed of 
testamentary disposition. The lower Court had de- 
cided only the latter pomt, and the Privy Council 
remanded the case for determination of the foimer 
point. On a second appeal to the Privy Council, that 
Committee were about to enter upon the question as 
to the validity of the testamentary papei, -when A. 
gave up the pomt that the papei was m any sense 
testamentary m its chaiactei, and disclaimed having 
any title under it as a testamentary devise, and the 
Privy Council therefore did not decide that question. 
Me id that a subsequent suit by A„ m which he 
sought to recover the propeity by settmg up the 
paper as a valid will and testament, was a suit insti- 
tuted without bona fides, and could not he allowed 
to proceed, because the nature of the paper was in 
issue in the former suit, and what w r as in issue must 
be taken to have been decided by the judgment. 
Raghoonalha Perya Oolya Taver v . Kattama 
Nauchear . . . low. R., P. C., 1 

S. C. Vijaya Raghanadha Bolha Gooroo 
Sawmy Periya Oolya Taver v Katama 
Natchiar (Rajah oe Shivagunga) 

[11 Moore's I. A., 50 

Affiimmg S. C. m High Court, Ulaiya Tevar 
v. Katama Naohiyar . . 2 Mad., 131 

98. — Deed of sale or 

mortgage . — Parties . — Question deciaed m farmer 
suit. — R obtained, on the 7th January 1862, a decree 
declaring a deed of sale m his favour, dated the 7th 
January 1854, to be a genuine, authentic, and valid 
instiument. The question whether the sale was 
changed mto a conditional sale or mortgage by an 
agreement entered into by him with the vendors on 
the same day that the deed of sale was executed, could 
not be raised by any of the parties to that suit or 
their representatives m a suit brought by R. to 
obtain pioprietary possession of the subject of the 
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sale, 1 a virtue of the deed and the deciee Dhundi 
Bam Lax. , . . . 7 1ST. W. 5 149 

99. Suit for posses- 

sion under deed of gift, — Subsequent suit by heir of 
donor to set aside deed of gift as invalid , — G exe- 
cuted a deed of gift of his whole property m favour of 
J, J. sued for possession and obtained a decree. On 
the death of (?., his heir sued to set aside the deed of 
gift, alleging that, notwithstanding the decree, J did 
not obtain possession till after the death of <9., and 
that the deed of gift was, under the Imames law, in- 
valid. Meld that this aught have been a good de- 
fence on the part of G to the suit brought against 
him by J , but that after the decision of that suit, it 
was not open to G, to dispute the title of J,, nor was 
it now open for his heir to do so. Fueztjnd An 
v . Jaeteee Bebee . . . 5N, W. s 118 

100. — — Meed of gift , — Ciml 

Procedure Code , 1859, s 2 — Matter not determined 
informer suit — Suit on different cause of action . — 
M, brought a suit to obtain her share o± the entire 
property of A , her deceased father. It was pleaded, 
with respect to a certain poition of the property, that 
A , had made it ovei by paiol gift to his minor son. 
The case' came before the High Court on special 
appeal, when it was contended on behalf of M, t the 
appellant, that the gift was not proved, and that 
some portion of the property was “ mush V s (undi- 
vided), and the gift m regard to it invalid The High 
Couit refused to allow the last plea, which had not 
been taken in the Court of first instance, to be taken 
in appeal, the point raised being one of fact , and as 
the gift had been established by evidence, dismissed 
the appeal. M,, the purchaser of the rights and 
interests in. A, 3 s estate of W,, a defendant m the 
suit, brought a suit against his vendor, M , and the 
guardian ot the minoi, to obtaiu possession of the 
propei ty conveyed by the sale m which property 
affected by the gift was included, and claimed the 
setting aside of the gift because a portion of the pro- 
perty conveyed by it was undivided. Meld that his 
suit was not barred by section 2 of Act VIII of 1859. 
Imamak v, Faztjl Kaeim . . 7 3V. W., 251 

101. ' - Suit for same 

object on different cause of action — Decision m 

former smi. — Plaintiff, claiming as grandson ot one 
S, M , the only undivided brothei of S , sought to 
recover half of the village sold by S, to fiist de- 
fendants father m 1855, the village having been 
(as alleged) family propeity, and sold without the 
consent of plaintiffs father, who succeeded his fathei, 
S, M, and not for family pui poses In a foimei 
suit (No 3 of 1855), biought by the plaintiff’s father 
against S and i2 , the father of the piesent hist de- 
fendant, and the present second defendant, the 
paternal nephew of the fiist defendant, for possession 
of the whole of the family propei fcy belonging to 
him and S, as coparceners, and to rescind the sale 
to ft., the plaint stated, amongst other things, that 
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S, was imbecile ; and that the sale-deed was obtained 
by taking a fraudulent advantage of his imbecility, 
and that it was invalid as being made without plain- 
tiff's consent The Court decided that S was “both 
physically and mentally qualified to manage, and 
legally competent to deal with the estate, supposing 
it to be undivided, to the extent of his own share,” 
and dismissed the suit In 1862 the plaintiff again 
sued the present defendant for the whole of the village 
on the same ground of imbecility and £i aud The Cm! 
Court decided that the suit was barred by tbe decree 
m the first suit, and on appeal the decree was 
affirmed. Meld that the present cause of action,— 
namely, the plaintiff's right as coparcener to a 
moiety of the property, and the invalidity of the 
instrument of sale to pass that light to the defendant, 
—was not res judicata, Chinniya Mudali v, 
VEtfKATACHEIiLA PlLLAI . . 3 Mad., 320 

X02. Eormer suit on same cause 

of action. — Suits stating different grounds for 
right to succeed to estate — Plaintiff sued to recover 
a zemmdau from his step brother, alleging that the 
zemmdari was hereditary property belonging to the 
family, the succession thereto being governed by the 
law of primogeniture ; that his father died m 1859, 
leaving the plaintiff, defendant, and another, his 
sons, the former by the first wife, and the latter two 
by the second wife , and that the defendant (respond- 
ent) unlawfully enjoyed the estate, while plaintiff, 
as the eldest son, had a legal claim theieto In 
defence it was pleaded that the claim was res judi- 
cata by the deciee m a suit which was brought by 
plaintiff to obtain a declaration of his status as the 
son of his father's pattaba stri, or royal wife, m 
which suit the plaintiff's father was first defendant, 
and defendant's mother was second defendant, and 
wherein they both denied that plaintiff was son of 
the pattaba stri and affirmed that second defendant 
was first defendant's first wife, and that her sons were 
pieferential hens to the zemindan. Among the 
points recorded was foi “ plaintiff to prove his status 
and right as alleged,” and that issue was set down 
for defendants to lebut The Judge disbelieved that 
plaintiff was the son of his father's fiist wife, and 
added, f< Plaintiff further pleads that he is the eldest 
son, a position not denied, but one which cannot con- 
fer on him the status he now claims” The Judge 
decided that plaintiff had failed to piove that his 
mother was the pattaba stu, and that he was lieu 
to the exclusion of second defendants' sons On 
appeal to the Sudder Adawlat the deciee below was 
confirmed and the Court made the following obsei- 
vation “ It has been attempted at the hearing of 
the appeal to maintain the plaintiff's right to suc- 
ceed as being the eldest son This, however, was 
not the position taken m the Court below, where the 
succession was allowed to depend on another cu- 
cumstanee, — namely, the. mother being the pattaba 
stu, and the Couit, theiefore, held the argument to 
be an inadmissible one ” Meld, on appeal, that the 
present suit was baried by res judicata, a different 
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causd to the former not having been adduced To 
the judgment in Chmnaya Mudah v. VenJcatachella 
Filial) 3 Mad. } 326-34 } after the words m page 334, 
“ in favour of the defendant all the objective grounds 
of the decision which have led to the dismissal of 
the suit/ 5 the following ought to be added, “and 
without the establishment of which the suit could 
not have been logically or legally dismissed 55 
Muthumadeva Naik v. Seyattamuthumadeya 
Naik ...... 7 Mad., 160 

103. Suit for enhancement of 

rent.— Subsequent suit for admitted rent —A suit 
for enchanced rent after notice having been dismiss- 
ed on appeal, plaintiff sued to recover rent for the 
same year at the rate admitted by the defendant m 
the foimer suit Meld that the cause of action m 
the subsequent suit was not the same as in the former, 
and that the law of res judicata did not apply in bar. 
Khedaeoonissa Bibeb v . Boodhee Bibee * 

[13 W. R., 317 

104. Suit for rent against same 

tenant as in former suit.— Decision m former 
suit. — A . and B were co-sharers m a certain talook to 
the extent of 7 annas and 4 annas respectively, B. 
died m 1868, and m 1872 A ., who used to collect the 
rents on behalf of B , brought a suit agamst one of the 
ryots for the rent of the 11 annas. An issue having 
been raised as to the extent of A.’s share, omitting 
that of B , it was decided to be 7 annas only, and he 
got a decree accoidmgly. In a subsequent suit by 
A.’s widow agamst the same tenant foi the rent due 
for the 11 annas share, — Meld that the decision in 
the former suit did not debar her fiom showing that 
she was entitled to the rent due on account of B’s 
4 annas share. Shamadanissa Beebee v. Feba- 
SUTOOItliAH SlEDAE . . . 2C.L. R., 23 

X05. Claim as heir to property 

as joint and undivided, — Subsequent claim as 
reversioner on death of widow — A , a brother's son, in 
1847 claimed, on the ground that be bad title as beir 
to tbe moiety of an estate, prior to the other brothers 
widow, on the plea that it was joint and undivided, 
and that suit was dismissed In a subsequent suit 
accepting the decision of 1847, and regarding the 
widow 5 s title to be prior to his, and as holding a life 
interest m the whole estate before him, A claimed as 
heir next m i eversion after the widow, regaidmg her 
property as separate, with a view to a declaration of 
his right as such heir to have a certain alienation by 
tbe widow (alleged by bim to be illegal under Hindu 
law) set aside. Meld that the two cases and causes 
of action were essentially different. Sunkub Dyal 
Singh v. Pubhessub Dyal Singh . 6 W. R., 44 

106. Dismissal of former suit 

to set aside assignments.— Subsequent suit for 
possession by reversioner — C., the reversioner ex- 
pectant m the life interest of a Hindu widow, insti- 
tuted a suit in her lifetime to set aside sales of the 
estate. It had hist been sold m execution of a decree 
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agamst the widow and pui chased by A., and then for 
arrears of revenue due by A. and had been purchased 
by B ; hut this suit was dismissed under Act I of 
1845, section 24, on the ground that more than a year 
had elapsed since the sale for arrears of revenue. 
After the death of the widow, the reversioner sued B . 
for recovery of possession of the lands. Meld that the 
plaintiff was not barred by the dismissal of the suit 
instituted in the lifetime of the widow , the object 
of that suit being to set aside the assignments of the 
widow 5 s interest, and not for the assertion of the 
plaintiff’s right to the reversion. Doobga Chubn 
v. Kassy Chundeb Moiteee 

[Marsh., 539 : 2 Hay, 646 

107. Suit to set aside alienation 

by widow. — Subsequent suit to recover property 
as reversioner — A widow (a life-tenant of an au- 
cestral estate), having executed an ikrar transferring 
a share to 27, her granddaughter, afterwards sued to 
set it aside on the giound that 27. had not conformed 
to its terms. While the suit was in the appeal stage 
the widow died, and her reversioner applied to be 
made, and was admitted as, her kaem mukam, to 
carry on the appeal on her behalf. He afterwards 
sued to recover possession of the share as reversioner, 
alleging that the succession opened out to him on the 
death of the widow. Meld that the causes of action 
in the two suits were different, and that it was not 
necessary for the reversionei, when he took up the 
widow 5 s case in its appeal stage, to disclose his title 
and claim as reversioner, as he was not competent 
then to introduce any pleas arising out of a new state 
of facts not existing when the smt was instituted. 
Deobanel Koowab v. Indub jeet Koowab 

[12 W. R., 234 

108. Dismissal of suit to estab- 

lish plaintiff’s adoptLO n.— Civil Procedure Code, 
s . 13 — Representation of estate by Mmdu widow — 
Decree m favour of widow — Admission by widow 
subsequent to decree. — In 1877, S , claiming to he the 
adopted son of M sued A., the widow of M, to 
recover his estate A. denied the adoption. S fail- 
ing to adduce any evidence, the suit was dismissed 
under section 158 of the Code of Civil Procedure, 
1877 In 1882, by an agreement made between A. 
and S , A. acknowledged the title of S. as adopted son 
of M. A having died, a suit was brought against S. 
by a reversioner of M. to recover the estate of M. 
Mdd that S. was estopped by tbe decree in the 
former suit from setting up his claim as adopted son 
against the plaintiff, and that the subsequent agree- 
ment between A. and S did not affect plaintiffs 
right. Abunachala v. Panchan adam; 

[I. It. R., 8 Mad., 348 

109. Suit on bond.— Failure to 

prove execution. — Subsequent suit for same money on 
account — A previous suit against the same defendant 
on a bond having been dismissed on tbe giound that 
plaintiff had failed to prove the execution of the bond, 
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defendant sued to recover the identical sum as a 
balance due on a khatta account. Meld that the 
second suit was not brought on a cause of action pie- 
viously tried and detei mined be’tween the parties, 
and was cognisable by the Court of Small Causes. 
AtmHOBE Hath Ghossah v, Roop Chand Mundul 

[13 W. B„ 87 

HO. Deed madmis • 

sible as being unregistered — Subsequent suit on 
registered bond — X, to whom the obligee of a bond 
for the payment of money m which immoveable pro- 
pel ty was hypothecated had assigned by sale her 
right thereunder, sued in virtue of the deed of sale on 
such bond for the money due theieundei, claiming to 
recover by the sale of the hypothecated property. 
This suit was dismissed on the ground that the deed 
of sale, not being registered, could not be received in 
evidence, and consequently Vs right to sue on such 
bond failed. J, having proem ed the execution of a 
fresh deed of sale and caused it to be registered, 
brought a second suit on such bond m vntue of such 
deed of sale, claiming as before. Meld that the 
second suit was not haired by the provisions of 
section 13 of Act X of 1877. Ishsi Dat v Hab 
Naeain Lal . . . I, L, B., 3 All,, 334 

111. Dismissal of suit for 

amount due on document. — Subsequent suit for 
same amount . — The defendants and two otheis jointly 
executed a document (A), whereby they promised, on 
the 27th April 1874, to pay to the plamtiif R25 at 
the end of April 1875, and also to give to the plaintiff, 
in April 1875, a certain quantity of gram by way of in- 
terest. Me Id m a suit on the document (Keenan, J , 
dissenting) that the suit was not barred by the dis- 
missal of a suit m 1877 in which the plaintiff sued the 
defendants for a proportionate amount due by them 
under the document (A), alleging a verbal piomise by 
the defendants, m November 1876, to pay such pro- 
portionate amount. Muttu Chetti v Muttan 
Chetti . . . . I. L. R., 4 Mad., 296 

112. Suit for sum due on mort- 

* gage. — Decisions m former suits for interest . — 

Civil Procedure Code, 1877, s 13 — Sale of mort- 
gaged 'property m execution of decree . — Certain im- 
moveable property was mortgaged to J 5. and then 
sold to W. It was then brought to sale m execution 
of a decree against M and was purchased by M The 
balance of the sale-proceeds after satisfaction of that 
decree was paid to JV. Undei the terms of the 
mortgage to P interest on the principal amount was 
payable annually, and its payment was chaiged on 
the propei ty as well as the payment of the principal 
amount The mortgagors having failed to pay the 
interest annually, It m 1875 sued them and N and 
M, to recover the interest due. It was decided m 
that suit that N was primarily and personally liable 
for the interest then due on the mortgage, as he had 
received the sale-proceeds of the property, and that 
the property was only liable in case he failed to 
satisfy the claim M. subsequently paid into Court 
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the sale-pioceeds he had received and U was paid the 
same. In 1878 B again sued the same peisons for 
intei est and again N was declared primarily and 
personally liable, on the ground that he had not at 
once made over the sale-proceeds to D. In 1880 jg. 
sued the same persons to recover the principal 
amount and interest due on the moitgage, by the sale 
of the mortgaged property Meld that, whatever 
might have been the rights and relations of the parties 
so long as any portion of the sale-proceeds remained 
with JV, their position towai ds him assumed an entire* 
ly different character when once he had discharged 
himself of those moneys, and with this change m the 
situation the ratio decidendi of the suits of 1875 
and 1878 no longer existed, and therefore the deci- 
sions m those suits did not preclude R from bring- 
ing a suit to recover the principal and intei est due 
on his mortgage from the mortgaged property. 
Ratan Rai v. Hanuman Das 

[I. I*. B. s 5 All., 118 

H3 # Suit declaring right to re- 

demption. — Subsequent suit by representative for 
redemption — Where X>. sued for redemption, and 
obtained a conditional decree, and subsequently the 
plaintiff sued D to establish his right to the mort- 
gaged pioperty and obtained a deciee , — Meld that a 
suit by the plaintiff for redemption was not haired 
by section 2, Act VIII of 1859. Bhoop Sinq-h v. 
Nuesinoh Rai . ... 3 Agra, 144 

114, Dismissal of suit for eject- 

ment. — Subsequent suit for redemption — Failure 
m a suit of simple ejectment does not bar a subsequent 
suit for redemption, notwithstanding that the defend- 
ant had asseited the existence of his moitgage m 
the former suit Shbidhab Vina yak v Nabayan 
vaiad Babaji . . . .11 Bom., 224 

115, g u it for redemption. — Issue 

as to sale of equity of redemption — Subsequent suit 
under a different title for same object . — In 1870 the 
plaintiffs sued to ledeem a mortgage of ceitam lands 
from the defendants’ piedecessois m title. The suit 
was dismissed on the ground that the plaintiffs’ equity 
of redemption had been sold m execution of a decree to 
A. B. The plaintiffs having repurchased the equity 
of redemption fiom A B > brought a second suit to 
redeem the lands m the defendants’ possession. Meld 
that the question whether the equity of ledemptionof 
the lands in suit had been sold to A B . was res judi- 
cata and could not be reopened by the defendants on 
the ground that the plaintiffs were litigating under a 
different title m the former suit. Ali Moidin 
Ravitthan v, Eiayachanidathil Kombi Achen 

[I. Ii. B., 5 Mad., 239 

116, * Foreclosure m 

the Central Provinces . — By a bond, dated 10th Feb- 
ruary 1857, a certain village was mortgaged by one 
C to the appellants and their father as security for 
a loan, the bond piovidmg that, “if I fail to pay 
the money as stipulated* I and my heirs shall, without 
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objection, cause the settlement of the said village to 
be made w ith yon ** The interest of G, m the vil- 
lage was descnbed as that of a maiguzar, and his 
piopnetary right therein was declaied by the revenue 
authorities shortly after the execution of the mort- 
gage; but his payments of revenue being m airear, 
the Boaid of Kevenue gi anted a lease of the village 
for ten years to the appellants* father. The moit- 
gagees m a suit on the bond obtained the following 
deciee {on 3rd November 1860 “ As the defendant 

acknowledges the plaintiffs* claim, it is ordered that 
a decree be given to the plaintiffs for puncipal and 
interest and costs against the defendant and the mort- 
gaged property** In proceedings m the Civil Cornt 
taken under this deciee, the mortgagees asked foi 
possession of the village, and obtained, on 17th July 
1862, an order, m pursuance of which they were put 
in possession, an appeal by G being rejected, G. 
took various steps to recover possession of the 
mortgaged property, or a declaration of his pio- 
pnetary interest therein, but failed m his endeavours , 
an application for a grant of the propnetary right m 
the village/ and an appeal from an Older cancelling 
his pottah, being rejected by the revenue authorities, 
on 8th Deeembei 1864 and 27th July 1865, respect- 
ively; and on 12th August 1867 G conveyed the 
village by deed of sale to the respondents. In a suit 
bi ought by them to redeem the moitgage and obtam 
possession of the property, — Held , the suit was not 
barred by the order of the Civil Couit of 17th July 
1862, nor had the ordeis of the levenue officers of 
8th December 1864 and 27th July 1S65 effected 
such a transfer of any right which G. might have 
had to the appellants as to lendei the sale to the re- 
spondents invalid. Goeuldass^ Kriparam 

[13 B. D. B., P. C., 205 

117* — - — — ■ Limitation — 

Declaratory mortgage-decree for redemption not 
executed for 15 years — In 1866 S, obtained a 
decree authorising him to lecover ceifcam property 
on payment of a certain sum to the moitgagee, but not 
declaring that 8 would he foieclosed if he did not ex- 
ercise his right of redemption, — Held that S was not 
debarred from bungmg a suit to redeem the same 
property in 1881. Sami Achari v . Somasundram 
Achari . . . . I. X*. B., 6 Mad., 119 

118. Decree for re- 

demption. — Second suit to redeem . — Civil Procedure 
Code , ss. IS, 244 — A decree obtained by a mort- 
gagor, whichfdeciared that the moitgagee should deli- 
ver up possession on payment of the sum found due 
to him, not having been executed for thiee yeais, a 
purchaser of the equity of redemption sued the 
moitgagee to redeem Held that this suit was not 
barred by the former decree and that the plaintiff 
was entitled to redeem. Sami y Somasundram , 
I, L. R, 6 Mad , 119 , approved. Gan Savant Dal 
Savant v. Bar ay an Dhond Savant, L L, R, 7 
Dorn , 467 > dissented from. Kaeuthasami v , J aga- 
hatha . . . . I. L. B., 8 Mad,, 478 
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139. Omission to 

direct foreclosure — Neglect to redeem . — Second suit 
to redeem — Hindu family — Suit by manager m Ms 

oion name — Representative character — Practice 

Parties . — Civil Procedure Code (Act XIV of 1882), 
s 50 — In 1856 V, a membei of an undivided Hindu 
family, sued the defendants, and obtained a decree 
for the redemption of certain immoveable property, 
but the decree was never executed At the date of 
that suit V. was the manager of the family, consist- 
ing of himself and the plaintiff N who was then a 
minor The decree did not piovide for the fore- 
closuie of the mortgage m the event of V, failing to 
redeem. In 1878 N brought another suit to redeem 
the same property. The Lower Court held that as 
the former decree did not diiect foreclosure, the 
relation of mortgagor and mortgagee continued 
between the parties, and that the plamtiff*s suit was 
not barred by the former decree The defendant 
appealed Held (Pinhey, J , disseniiente), reveis- 
ing the decree of the Lower Court, that the plain- 
tiff* s suit w^as barred. A decree for redemption, on 
the default of the decree-holder to pay the money 
declared to he due withm the tune fixed by the de- 
cree, or if none be fixed, withm the time allowed by 
the law for the execution of the decree, operates as 
a judgment of foreclosure, and debars the mortgagor 
from afteiwaids bringing a second suit to redeem 
the same property G-an Savant Bal Savant v, 
Naeayan Dhond Savant 

[I L. B., 7 Bom., 467 

120. Dismissal of former suit 

for rent of portion of estate. — Suit to estab- 
lish proprietary right to whole estate — The dismiss- 
al of a suit for the declaration of plaintiff’s right to 
leceive rent from a tenant of a portion of an estate 
cannot be pleaded as an estoppel m a suit to estab- 
lish plaintiff’s general right as piopnetor of the 
whole estate. Kishen Dhtjn Nttndbe v Bhookto 
Polly 9W.E., 461 

121. Dismissal of suit for rent. 

— Subsequent suit for possession . — A suit for lent, 
in which the sole defendant denied the plaintiff’s title, 
alleging that B. and A were his landlords, having 
been dismissed on the giound that the plaintiff had 
failed to prove his title, another suit was brought by 
the plaintiff against A , B , and C foi possession. 
Held that the suit was barred under section 13 of 
the Civil Proceduie Code, 1882. Gopal Dass v. 
Gofi Nath Sircar . . . 12 C. L. B,, 38 

122 Suit for enhancement of 

rent. — Suit for rent of succeeding years. — A decree 
passed in a suit as to the propriety of enhance- 
ment of rent m a preceding year is no bar to a 
suit for enhancing the rent in a subsequent year, nor 
does it preclude a comparison of the lents paid by 
actual cultivators for the year in respect of which the 
second enhancement was made. Ghnga Pershad 
v. Buldeo Singh ... 3 Agra, 310 
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123. — Civil Procedure 

Code , s. 2.— Declaratory decree — Where, m a suit 

8 for enhancement of rent, the plaintiff failed to prove 
notice of enhancement, hut the Court enquired into 
and gave a declaratory deciee as to his light to 
enhance, such decree is decisive of the right m a subse- 
quent suit for enhancement of the rent of the same 
tenure founded on a valid notice. Nueeerchunler 
Paul Chowlry ®. Pouison 

[12 B. 1m. B., P. C., 53 : 19 W. B., 175 

Babhal Doss Bose v . Golah Surwar 

[2 W. E„ Act X, 69 

124. - — Former suit m 

which right to enhance was declared — The plaintiff 
sned to enhance the rent of the defendant's holding 
In a former suit between the parties which th| de- 
fendant had brought to deteimine the plaintiff's right 
to enhance, it was held that the plaintiff was not enti- 
tled to enhance Held that the decision m the former 
case was lightly admitted as conclusive evidence 
m the present case as to the plaintiff's light to 
enhance Manice Singh v. Pibthee Singh 

[5 NT. W. 9 163 

Sreedhessury Chowlry v. Mullun Koowar 
Jha 1 w. B., 128 

125. — — Declaration of 

right in suit for enhancement — Where a Munsif, m 
a suit for enhancement of rent, found that the 
tenure was not piotected fiom enhancement, hut 
granted a decree for rent at the old rate, because the 
grounds on which enhancement was claimed had not 
been established, — Held that, as the Munsif was com- 
petent to make a declaration between the parties, his 
finding that the tenure was liable to enhancement, 
although not forming a poition of the first decree, 
was binding m a second suit for enhancement of rent 
Enaetoollak v. Ameeb Buksh alias Moheeool- 
lah 25 W. B., 225 

126. — Suit for Jchas 

possession — 1 The plaintiffs, as talookdars, brought 
a suit against their tenant M for recovery of rent at 
enhanced rates of land held by him, as to two cottahs 
of which he denied that they weie part of his holding, 
but alleged that they were part of the lakhiraj holding 
of one H , and H intervened in that suit and claimed 
the two eottahs as lakhnaj The result of that suit 
was that the rent was assessed on the land admitted 
by M to be m his possession, excluding the two cot- 
tahs The plaintiffs then brought a suit against H. 
for a declaration that these two cottahs were their mal 
lands, and obtained a decree simply declaring their 
mal rights over the land m dispute. In a suit brought 
by the plaintiffs against H after serving him with 
notice to quit, for recovery of khas possession of the 
two cottahs with mesne profits, and praying that he 
might be oidered to remove a mud house erected by 
him on the land, the defence was that as the plaintiffs 
had already claimed khas possession and obtained a 
decree simply declanng their right to receive rent, 
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the suit v, as barred, and that as H. had been twenty 
years m possession and had erected a house without 
any opposition from the plaintiffs, they had no right 
now to sue for khas possession. Held that the suit 
was not barred by section 2, Act VIII of 1859, and 
the plaintiffs wei e entitled to a decree for khas pos- 
session Eshan Chunder Ghose Huebish 
Chunder Banerjee 

[10 B. Xi. R., Ap., 5 s 18 W. B., 19 

127. Suit for declaratory decree. 

— Civil Procedure Code , 1877 , s 13 — Dismissal of 
suit for declaratory decree and to have deed set 
aside . — Subsequent suit for possession with respect to 
same property and to set aside same deed — In De- 
cember 1878 i?, a Hindu widow, m possession, by 
way of maintenance, of a certain estate, of which R. 
owned one-thud, and P, R , and S one third jointly, 
made a gift thereof, to N H. died m January 1879. 
In Pebiuary 1879 R and P , P„ and S joined m suing 
H for a declaration of their proprietary right to two 
thirds of the estate and to have the deed of gift set 
aside The Court trying this suit tieated it as one 
for a meie declaiation ot right, and dismissed it with 
reference to the provisions of section 42 of the Speci- 
fic Belief Act, 1877, on the ground that the plaintiffs 
had omitted to sue for possession although they were 
not m possession and were able to sue for it In 
November 1879 R and P , R , and S. again joined 
m suing AT. In this suit they claimed possession of 
two thuds of the estate and to have the deed of gift 
set aside. Held by the Pull Bench (reversing the 
judgment of Pe arson, and affirmiug that of Oll- 
eield, «7) that the decision m the former suit was 
no bar to the determination in the second suit of the 
question as to the validity of the deed of gift K am 
Sewak 8ingh v. Nakched Singh 

[I. L. E., 4 All., 261 

128. Suit for declara - 

tion of title. — Subsequent suit to recover arrears 

* — Deshpande vatan — Suit by one sharer against 
other — Where a person having previously obtained a 
decree declaratory of his title sues his co-sharer m a 
deshpande vatan, who is hound by the decree, to leco- 
ver ai rears, the pievious decree operates as res gudi~ 
cata as regaids the plaintiff's title, except so far as 
circumstances subsequent to decree may affect it 
Dulabh Vahunji v. Bansidhar Bai 

[I. L. E., 9 Bom., Ill 

129. Suit for moveables 

after former suit declaring right to them —Where 
a suit for a share of ancestral piopeity was decreed, 
but the deciee was modified on appeal as regards cei- 
tain immoveables so far as to he made declaratory of 
plaintiff's right to a specified share without any speci- 
fic declaration of value, and plaintiff subsequently 
brought a second suit for the value of the moveables,— 
Held that the second suit was not haired by Act 
VIII of 1859, section 2. Sheoraj Nunlun Singh 
v. Bajcoomab Baboo Deo Nunlun Singh 

[24 W. E., 23 
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130. 1 Civil Procedure 

Code, 1877, * s 13 — InsialmenUbond . — Hypotheca- 
tion,*-~Declaraiory decree — In 1864 the obligee of 
an instalment-bond, in which certain immoveable pro- 
perty was hypothecated as collateral security for the 
payment of the instalments, brought a suit upon such 
bond "against Z and A. (the obligors) and the pro- 
perty hypothecated in the bond, defendants,” claim- 
ing to recover instalments which were due and unpaid, 
and a declaration of his right to recover instalments 
which were not due, as they fell due. He obtained a 
decree m such suit for " the amount claimed” against 
the “ two defendants.” It was also provided in such 
decree that, "until the satisfaction of the entire 
amount of the bond, the plaintiff can realise the 
amount of each instalment by executing this decree.” 
The obligee applied m execution of such decree to 
recover, by the sale of such property, which had passed 
into the hands of third parties after the passing of 
such decree, instalments which had become due 
after the passing of such decree, and had not been 
paid. Such execution having been refused on the 
ground that such decree was a money decree, the 
obligee Brought a second suit upon such bond to re- 
cover such instalments by the enforcement of the lien 
therein created on such property. Held that, al- 
though the enforcement of such lien was claimed in 
the former suit, yet, inasmuch as it was very ques- 
tionable whether the Court was competent to grant 
the second relief claimed m that suit, viz , a declara- 
tion of right to recover instalments which were not due 
in execution of a decree for instalments which were 
due, and the claim m the second suit was not the 
same as that m the former suit, the plaintiff asking 
for instalments said to he actually due, and not for a 
declaratory decree foi instalments not due, the second 
Suit was not barred by section 13 of Act X of 1877. 
Umeao Lal v . Behaei Singh 

[I. L. R., 3 All., 297 

131. Suit for partition.— 'Right 

of widow. — Subsequent suit to get rid of partition . 
— Where a widow was treated as an equal sharer in 
her husband's estate with her sons, and m conjunc- 
tion with one son applied for partition as a sharer, 
and objections taken to the partition were overruled 
and no appeal made to the Civil Court, — Held that 
a suit to declare the widow only entitled to mainten- 
ance was not maintainable. Oodia v. Bhopal 

[3 Agra, 137 

132. Civil Procedure 

Code , 1859, ss. 2 and 3, — Admission , — Revision of 
judgment . — Plaintiffs having purchased the rights of 
a widow in certain properties, sued the defendants 
for partition of the share purchased 5 defendants ad- 
mitted the widow's right to a certain extent, hut the 
suit was dismissed on the ground that plaintiffs be- 
fore they could obtain partition must establish the ex- 

* tent of their right and the validity of the purchase. 
Held , on plaintiffs' second suit, that it being between 
the same parties, and for the same property on the 
same cause of action, was barred by section 2, Act 

IV 


RES JUDICATA — continued, 

6. CAUSES OF ACTION — continued. 

Suit for partition — continued. 

VIII of 1859, that defendants’ admission, which 
was merely an admission m plaintiffs’ favour, gave 
no new cause of action ; and that if the Courts failed 
to decide all the matters m dispute which they had 
before them in the former suit, their judgment 
could not be revised in a new suit , such revision being 
contrary to the provisions of section 3, Act VIII of 
1859. Ghaseb Khan v . Kitlloo . 1 Agra, 152 

133. Bom Act V of 

1864 , — In 1871 the plaintiff sued to establish his 
sole right to a portion of a field on the ground that 
it had been allotted to him by partition The defend- 
ant also claimed it as his share obtained by partition. 
The Court rej*ected the plaintiffs claim, holding 
that no partition had taken place, and that the field 
was^the joint property of five coparceners, including 
the plaintiff and defendant. In 1878 the plaintiff 
brought a second suit for a partition of the field, 
including the portion for which his former suit had 
been instituted. Held that the present suit for 
partition was not barred by the previous suit which 
was brought to establish the plaintiffs sole right to 
the lands in question. Shiveam v Nabayan 

[I. L. R„ 5 Bom., 27 

134. — * Former suit for 

declaration of right to partition . — Civil Procedure 
Code (Act Pill of 1859), s. 2 . — A Hindu of the 
Southern Maratha Country having two sons undivided 
from him, died in 1871, leaving a will disposing of 
ancestral estate substantially m favour of his second 
son, excluding the elder who claimed his share in 
this suit. In 1861, a suit brought by this elder son 
against his father and brother to obtain a declaration 
of bis right to a partition of the ancestral estate was 
dismissed, on the ground that he had no right in his 
father’s lifetime to compel a partition of mo\ eables ; 
and that as to the immoveables, the claim failed, 
because they were situate beyond the junsdiction of 1 
the Court. In a suit by the elder son against his 
brother after the father’s death for a share of tho 
property on the ground; that it was ancestral estate, 
— Held that this suit was not barred under Act 
VIII of 1859, section 2 ,* the proceedings of 1861 not 
having amounted to an adjudication between the 
brothers as to their rights in the estate arising on 
their father’s death. Lakshman Dada Naik v. 
Ramchandba Dada Naik . I. L. R., 5 Bom., 48 

CL. R., 7 1. A., 181 : 7 C. L. R., 320 

135. ■ — ■ Fffect of un- 

executed decree for partition in subsequent suit for 
partition of same property , — Mortgage of share — 
Purchase by a stranger of portion of the lands 
included in the decree.— Suit by him for partition . 
— A* and B. were the joint owners m equal shares 
of certain property. In 1869 B. mortgaged his 
share to A under a mortgage-deed drawn up m the 
English form Later on, m 1869, A brought a suit 
against J3. for partition, and m 1870 obtained a 
decree appointing a Commissioner of partition and 
directing the partition. No return was made to this 
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Commission, and no actual partition was come to. In 
1873, A obtained a decree for an account, and for 
payment, or m default for sale of the property. In 
1878, B. 3 s shaie was put up for sale, and purchased 
by C. and C was put Into possession. In 1881, C. 
brought a suit against A for paitxtion, Held that 
the decree obtained by A in 1873 put an end to JB 
right to redeem, unless he paid the amount found 
due against him, and therefore at the time of the 
sale to C , B right to redeem had ceased to exist, 
and the property was no longer subject to partition 
under the decree of 1870, and therefoie the partition 
asked for under the suit of 1881 could he granted. 
Kirty Chufber Mitter v Afath Nath Dey 
[L Ii. R., 10 Calc., 07 : IS C, L. B., 249 

136. — Decree informer 

suit for partition — Partial and general partition , — 
Account. — In a previous suit between the plaintiff 
and the defendant, the plaintiff alleged that there 
had been a paitition of the family property into two 
parcels, and, under a deed of partition drawn up at 
the time, claimed one of these parcels The deed 
being held invalid, the suit was rejected, with liberty 
to the plaintiff to sue for a general paitition. In 
the second, suit the plaintiff prayed for a general 
partition as a member of an undivided Hindu family 
Held that the second suit was not res judicata , for, 
although the plaintiff might m the first suit have 
made an alternative case and piayed for a general 
partition in case he failed to establish the previous 
partition which he alleged, yet it could not be said 
that he ought to have done so Held , also, that m 
the case of joint enjoyment by the members of the 
whole family, or enjoyment by different members of 
different portions of the family property, the Court 
will not, except under special circumstances, order an 
account to he taken of past transactions, hut will 
make division of the property actually existing at the 
date of partition. Lalcshman Dada Haik v Ram- 
chandra Dada HaiTc, I. L 22 ,5 Bom , 48, followed 
Kofereay v Gtteray . I. Xi. B., 5 Bom., 589 

137 , — - Suit for mesne profits.— 

Dormer suit for possession — The plaintiff sued to 
recover possession of land and for wasilat from the 
period at which he alleged he was dispossessed; and 
he obtained a decree for possession of the lands and 
foi wasilat from the date of the plaint He after- 
wards sued the defendant for wasilat from the date 
of the alleged dispossession to the date of the plaint 
Held that wasilat having been claimed m the previ- 
ous plaint foi that period, and there having been an 
adjudication upon his claim for wasilat, and no evi- 
dence that wasilat was withheld for the penod for 
which it was now claimed, through madveitence or 
by mistake, the case was within Act VIII of 1859, 
section 2, excluding fioin the jurisdiction of the 
Court causes of action “ which shall have been heaid 
and deteimmed by a Comt of competent junsdiction 
to a fonnei suit between the same paities " Ltjteee- 
qokissa Bibee v Ltjokeemonee Dossee 

[Marsh., 93 : I Hay, 161 
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138. Where a plamt 

prayed for possession and wasilat, and a decree was 
given for possession without mention of the wasilat, 
and on application for review it was urged, though 
not m the written grounds of application, that the 
question of wasilat ought to have been disposed of, 
but no decision was given as to it either by the 
High Court, or by the Court of fiist instance, to 
which application was aft ei wards made, — Held that 
the fact that a prayer for wasilat was contained in 
the plamt m the suit m which only a decree for a 
possession was given was not a bar to a subsequent 
suit for mesne profits within section 2, Act VIII of 
1859. Gattbi Baijfatherasad v Budhu Sifg- 

[2 B. L. R„ S. 3ST., 16 

S. C. Byjfath Pershab v w Badhoo Sifq-h 

[10 W. R., 486 

139. Former suit al- 

leging tenancy — Suit for mesne profits . — D. sued 22. 
for an arrear of rent, but 22. demed,his tenancy and D 3 s 
title to the land, and was successful m that defence. 
D then sued m the Civil Court to recover possession 
with wasilat, which he estimated at the late of the 
rent previously claimed, and obtained a decree for 
possession without wasilat. Held that the second 
suit was not for the same thing as the first under a 
different name, and that plaintiff was entitled to 
wasilat as well as possession Dataram v Ram 
Kristo 9 W. R., 594 

140. Suit for ejectment.— Former 

suit deciding as to relinquishment of the land — Held 
that a former suit which decided the question of relin- 
quishment of the land by defendant, a ryot, did not 
bar a subsequent suit, which was hi ought on the alle- 
gation that the land being sir land, the defendant, 
the occupant, had no right of occupancy, and should 
consequently be ejected. Naibal Sifg-h v Ram 
Nabaif 2 Agra, 93 

14 1. Suit to recover 

possession , Dismissal of — Subsequent suit to enhance 
rent . — In a suit to recover khas possession of land, of 
which the plaintiff alleged he had been fraudulently 
dispossessed by the defendant, the defendant claimed 
to be entitled to the possession of the land under a 
deed of gift at a fixed rent. The Judge found upon the 
facts that the deed of gift was invalid ; that the land 
was mal; and that the defendant was entitled to 
retain the possession, and theieupon dismissed the 
suit Held that the plaintiff was not piecluded by 
the decision m that suit from afterwaids maintain- 
ing a suit against the defendant to enhance the rent 
Neebmofey Sifgh Deo v Shobhaf Bebee 

[Marsh , 600 

142. ___• Suit for same land on 
different title. — Failure m former suit — Plain- 
tiff, after failing in a former suit to establish her 
light to certain land as belonging to her putni 
talook, was not allowed to fallback on a different 
title and bring a separate suit claiming the same 
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land as belonging to Her rnirasi, the cause of ac- 
tion m both cases being really the same Attnttfgk) 
Mohuf Deb v Uffoda Dossee * 17 W. R., 351 

143. — — Suit for possession.— Dis- 
missal of former suit for possession as heir — A 
suit for possession as the heir of S is not barred by 
section 2, Act VIII of 1859, because plaintiffs 
former claim to the same property as the heir of S. 3 s 
father was dismissed. Gooroo Dutt v Sooroo 

[16 W. R., 264 

144. Suit on title 

derived by gift — Subsequent suit as heir. — Held 
(Mitter, J , dubitante) that a suit claiming pi operty 
on a title by inheritance was barred by sections 2 and 
7, Code of Civil Procedure, 1859, where plaintiffs 
claim on a title derived by gift had already been 
adjudicated upon. Dudsar Bibee v. Shaeir Bur- 
kufdaz , . . . 15 W. R., 168 

145. * Suit for eject- 

ment based on alleged lease — Subsequent suit to eject 
tenant as trespasser founded on ownership . — The 
present plaintiffs in 1869 sued the present defendants 
to eject the latter from a certain piece of land, alleg- 
ing that the defendants held it under ceitain leases 
dated July 1864 The genuineness of the alleged 
leases was put m issue m that suit and was decided 
by the Subordinate Judge m favoui of the plaintiffs, 
who accoidmgly obtained a deciee On appeal the 
District Judge reversed that decree, being of opinion 
that the alleged leases were not proved In 1874 
the plaintiffs brought the piesent suit to eject the 
defendants In this suit the plaintiffs sued simply 
as owneis, and alleged that the defendants were m 
occupation as tenants paying rent to the plaintiffs, 
and that they (the defendants) had refused to give 
up possession Held (Melyill, J. s dissentiente ) that 
the plaintiffs were not baired by the judgment m the 
former suit. The fact of both the suits being against 
tbe defendants as tenants of the plaintiffs did not 
imply that the suits were on the same cause of ac- 
tion. The term “tenancy” may be applied to a 
great many different relations between the occupier 
and the owner of property, agreeing perhaps only m 
the single circumstance of a holding by the one of 
the property of the other. The test in each case is, 
not whether a tenancy has m both suits been sued 
on, but whether the particular conti act or relation 
put forward m the first case was the same specific 
contract sued on m the second. A cause of action 
reduced to the concrete form m a contest between 
individuals implied a specific right and a specific 
infringement of the right $ and a judgment that one 
such specific right had not been made out, was not 
a trial and determination of a cause of action resting 
on another specific right The specific rights on 
which the plaintiffs relied an the two suits were 
different, and would have to be proved by diffeient 
evidence Gibdhar Maforhas v Djy abhai Kala- 
bhai . . . . I. X*. R ,8 Bom., 174 
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146. Civil Procedure 

Code , 1859 , s 2 — Suit for accretion — Different 
cause of action — A suit for a declaration of the 
plaintiffs* right to a chur, which they claimed as an 
accretion to mouzah L , was held to he haired under 
Act VIII of 1859, section 2, by a judgment in a 
former suit, m which they had claimed the same 
land as an accretion to mouzah R , because, whether 
by accretion to the one estate oi to the othei, the 
question in both suits was that of title by accretion 
A complainant is bound to bring forward m his suit 
all the giounds of origin of his right. A difference 
in the ongm of the right is not a matter which 
makes a diffeient cause of action Kashee Kishore 
Roy Chowdhby v. Kristo Chtjfdeb Sandyae 
Chowdhby , 22 W. R., 464 

147. Former suit for 

Jcabuhat — Decision as to quantity of land held — In 
a previous suit the plaintiff sought to obtain a kabu- 
Iiat from tbe defendant m respect of land held by him 
alleging the quantity to be 8 bighas and 17 cotfcahs 
It was theiem determined that the defendant held 
only 7 bighas and no more. In tbe present suit 
brought to eject the defendant fiom 1 bigha 17 
cottahs of land, — Held, that it was not maintainable, 
as it was for the determination of a question decided 
in the former suit Gopal Chandra Roy v STabiet 
Chahdra Bhahdari . . 3B.L. R., Ap., 34 

148. Decision as to quantity of 

land held. — Suit for rent — Suit for measure- 
ment . — Civil Procedure Code ( Act X of 1877), 
s 13 — In a suit by lyots against their zemindar, 
piaymg for measurement of certain land, and for 
a declaration of the amount of yearly rental, it 
appeared that, m a previous suit foi lent by tbe 
zemmdai against the ryots, the ryots had alleged 
that the amount of rent and the extent of land 
had been ovei stated by the zemindar, but the Court 
decided that the ryots -were hound by a jummabundi 
signed by them, and refused to try whether the 
extent had been overstated. Held that the present 
suit was not barred as res judicata. Rog-hoofath 
Mtrsrmii v Juggut Bufdhoo Bose 

[I. L. R„ 7 Calc., 214 : 8 C. L. R., 393 

149. Decision as to boundaries 

of land. — Civil Procedure Code (Act X of 1877), 
s, 13. — The plaintiff sued to recover certain lands, 
claiming them as a portion of A and alleging that A. 
was portion of a mouzah winch had been leased to him 
in putm by the zemindar The suit was dismissed, 
on the giound that though A was known as a part of 
the plaintiff’s mouzah, yet it had been included in 
a putm lease of an adjoining mouzab, which the 
zemindars had granted to the defendants previously 
to the date of the plaintiff's lease. The plaintiff 
brought a second suit claiming another portion of A. 
on the same title Held that the claim was barred as 
res judicata Mohidm v. Muhammad Abrahim , 1 
Mad , 245s Hundhishore Singh v Huree Pershad 
Mundul , 13 W B, 54, Prannath Sandy al v. Bam- 
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coomar Sandy al, 2 C L. R , 33 ; and Gobmd Chunder 
Koondoo v. Taruch Chunder Bose , I. L R , 3 Calc , 
145, followed, Sunuhya Mata v Dabi Churn 
Durr . . . . I. L. R., 6 Calc., 715 

S. C Sir n dhyamttla v , Devi Churn Duty 

[9 C. L. R., 216 

150. * Failure of suit 

for possession — Where a party failing to obtain 
judgment for the possession of land claimed by her m 
her first suit as tanfir, brought a fresh suit claiming 
the land as property belonging to her talook accoid- 
ing to the tiue boundaiy line, — Held, affirming the 
decision of the High Court, that her suit was "barred 
by section 2 of Act VIII of 1859. Woomatara 
Debia v. UnnopgoRna Dassee 

[11 B. L. R., P. C., 158 : 18 W. R., 163 

S. C m High Court. Umatara Debia v Krish- 
na Kamini Dasi . 2B.L, R., A. C., 102 

S. C. Woomatara Dabee v. UnnopoornaDossee 

[10 W. R., 426 

Shib Shunkur Neogy v. Huro Soonduree 
Goobta , . . , 13W. R., 209 

151. Suit for possession and to set 

aside sale m execution of decree — Subsequent suit on 
the ground that sale was ab initio void — When a 
plaintiff sues for possession and determination of 
right to a certain property, and to set aside an execu- 
tion sale of a portion of the pi operty on the ground 
of irregularity, and his suit is dismissed on the 
merits, a subsequent suit for possession of the pro- 
perty sold, on the ground that the sale was void 
ab imtio , is barred as res yudicata. Wooma Tara 
Debia v. TJnnopoorna Dassee , 11 B . X. R,, 158 ; 
and Beriya Odaya Taver v, Katama Natchiar, 
11 Moore's 1 A, 50, cited and followed. Pig-ou v 
Mohamkd Aboo Syer „ . 3C.L. R., 253 

152. — Suit to set aside sale m exe- 

cution of decree, — Sales under different decrees — 
Reversal on appeal of decision ^setting aside sale . — 
Civil Brocedure Code , 1859, s. 2 . — In execution of a 
deciee, the right, title, and interest of A. ra a certain 
property were sold and purchased by B In execution 
of another deciee, the right, title, and interest of A 
and C m the same property were sold and purchased 
by D In a suit by A . the sale to B. was set aside, 
but on appeal the decision of the Court of first 
instance was, upon consent of tbe parties, set aside, 
and the sale allowed to stand good X. sued for 
possession of the share of A and C m the property 
purchased by him, and obtained a decree for posses- 
sion of the share of C only D now sued to set 
aside the sale to B and for possession of the share of 
A . Meld that the suit was not barred by section 2, 
Act VIII of 1859 Channa Lal Sahu v Manu 
Lai, . „ 5 B. D. R., 220 : 13 W. R., 343 

153. Subsequent suit on differ- 

ent grounds for same property.— Civil Bro- 
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cedure Code , 1859 , s 2 — Act XXIII of 1861, s. 11 } 
— On the 30th June 1855, S„ aLmgayat priest, died 
possessed of moveable and immoveable property. Tbe 
right of succession to it being disputed, tbe District 
Judge placed it under tbe management of the nazir, 
under Bombay Regulation VIII of 1827, section 9. 
In 1869, B., representing himself as the disciple of 
and claiming, as such, to be entitled to the whole of 
the property left by S., brought a suit (No 962 of 
1869) against the defendant to establish his right to 
the property in question, and to recover possession of 
it. The suit was compromised by an agreement, 
upon which the Court passed a decree on the 23id 
March 1870, dividing the property of S, in certain 
shares between B. and the defendant. When B. 
and the defendant applied for possession of the pro- 
perty in execution of this decree, the nazir, who had 
it m his charge, resisted them. The execution pro- 
ceedings dropped in consequence of the death of B , 
The plaintiff thereupon (as a disciple of B , deceased), 
and the defendant sued the nazir separately, each 
claiming the whole property of S. The plaintiff's 
suit was rejected on the ground that he failed to 
prove himself the disciple of B In that suit tbe 
plaintiff produced neither the compromise made be- 
tween B. and the defendant, nor the decree passed 
on it in suit No. 962 of 1869. The defendant suc- 
ceeded in his suit, and obtained possession of tbe 
whole property. The plaintiff then sued, as the 
disciple of B , to recover from the defendant the por- 
tion of the property of S. which fell to the share of 
B . according to the compromise on which the decree 
m suit No. 962 of 1869 was made. Meld by West, 
J , that the suit was barred, first, because the plain- 
tiff had been judicially pronounced not to he the 
disciple of JS in his suit against the nazir to which 
the defendant was a party as the true successor or 
pnma facie successor represented by the nazir in 
that suit. It was not open to those who had as 
heirs sued the official representative of an estate, and 
failed, to sue the owner, when ascertained, a second 
time on the same right. Secondly, because the 
plaintiff, m his suit against the nazir, was bound to 
bring forward every ground on which he could claim 
the property ; and if the compiomise effected by B. 
was such a ground, that compromise and the decree 
founded on it ought to have been brought forward to 
sustain the claim, as it would have shut out a ground 
of defence consisting of the defendant's superior 
right As the plaintiff omitted to do so, the more 
recent decree, which pronounced him not entitled to 
any’partof the propeity of S , superseded the earlier 
one, which ineffectually awarded B a moiety of 
that property as against the person not m posses- 
sion, and while that deciee was unreveised, another 
decree could not be made awarding to the same 
plaintiff one-half of the same property m the same 
nght as against the defendant whom the nazir repre- 
sented mthe earlier suit. Meld by Pinhey, J, that 
the property claimed m the present suit had been 
specifically awarded to B . by the decree of the 23rd 
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March. 1870, and if that decree were not time barred, 
JB . or his legal representative could obtain possession 
by taking out execution proceedings on that decree. 
The present suit, therefore, was barred alike by sec- 
tion 2 of Act VIII of 1859 and section II of Act 
XXIII of 1861, and the fact that execution of the 
decree m suit No. 962 of 1869 was time-barred did 
not confer on JB ., or any legal heir of his, a new 
right to sue for the estate of S . or any pare of it. 
Shivalingaya v . Nagalingaya 

(X L. R., 4 Bom., 247 

154. . Suit f or same property on 

different cause of action.— Civil Procedure 
Code , 1859 , s . 2. — In 1856 the plaintiff, the zemmdar 
of Tarla (who had attained his majority m 1853), 
instituted suits for the recovery of the two villages 
claimed m the present suit on the ground that the 
villages were jerayati, and had been temporarily 
alienated, and he claimed a right of resumption. It 
was decided that the villages had formed a mokasa 
jaghir from a date prior to that of the permanent 
settlement, and that, as they did not constitute a 
portion of the assets of the zemindari at the date of 
the settlement, there was no right of resumption. 
Pending those suits, an order was issued by Govern- 
ment which plaintiff construed as a transfer to him 
of the Government right m the villages, and he 
founded the present suit upon the lapse of the 
mokasa to Government, and the order transferring 
the right to him. Meld that the present suit was 
not res judicata . Rama Chandra Sttrya Ari- 
CHANDRANA DEO V. DaBYADA RAMANNA ChANDIRI 

[3 Mad, 207 

155. Suit for same property on 

same cause of action. — Suit for possession . — 
Civil Procedure Code f 1859 , ss. 223 , 224. — Where a 
suit was preferred for the purpose of recovering pos- 
session of defendants* lands, for possession of which 
plaintiff had already obtained a decree against the 
same defendants and others, the suit was held to be 
barred, as the cause of action was not different 
from that which had been previously determined. 
Instead of asking for delivery of possession under 
section 224, plaintiff* s proper course would have 
been a resort to the provisions of section 223 of the 
Procedure Code. Ram Surn Mtjhton v Jino- 
natjth Bhuggrjt . . . 10 V. R., 396 

156. — Suit for confirmation of 

sale. — Subsequent suit for certificate of sale . — The 
purchaser at the sale of a taluk sold under a judgment 
upon a decree, sued to reverse the order of a Judge 
annulling the sale, and m that suit he craved confirm- 
ation of the sale, that he might he put into posses- 
sion of the taluk, and for a decree for mesne profits. 
This suit bemg dismissed on the merits, he instituted 
another suit, in which he craved a bynamah, or 
certificate of sale Meld that the second suit was 
brought for the same causes and subject-matter as 
the first* and that the plaintiff was therefore precluded 
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by the dismissal of the first suit from obtaining it. 
Lamb v, Dewan Puddum Lochtjn 

[Marsh., 98 ; W. R., E. B,, 28 
1 Hay, 168 

157. — - Suit for right to share in 

ancestral property.— -Cause of action different — 
Judgment tn former suit,— A. suit to establish the 
plaintiff* s right to a share of ancestial property, part 
of which was m his sole possession, cannot operate 
as a res judicata m a subsequent suit to recover 
possession of a part of the ancestral property which 
was, as he alleges, m his sole possession, and from 
which he was forcibly evicted by the defendant dur- 
iug the pendency of that suit Huronath Roy v. 
Gooroo Doss Roy. Gooeoo Doss Roy v. Euro- 
nath Roy . * . * » 7W.B., 423 

158. Causes of action iden- 

tical. — Title — Test for determination as to res judi- 
cata. — The plaintiff purchased certain lands from 
the heirs of a Mussulman propnetor the defendant 
M. purchased other lands of the same estate from 
their co-heirs. In 1864 the plaintiff sued to have 
the sale to the defendant M. set aside In the 
course of the suit, however, he admitted that he was 
m possession of all the lands he had bought, and his 
claim was, therefore, rejected. In 1869 the plaintiff 
brought a suit, in the form of a partition- suit, pray- 
ing for demarcation of the lands bought by the 
defendant M. and himself It was treated as sub- 
stantially an ejectment suit, and rejected on the same 
grounds as the first suit, namely, his admission as 
above stated. In appeal to the High Court it was 
urged by the plaintiff that, since the date of his 
admission m the first suit, some of his tenants had 
attorned to the defendant M , and thus deprived him 
of part of his land , but as this allegation had not 
been made in his plamt, the Court lefused to allow 
the point to be raised. The present suit was founded 
on the attornment of plaintiff's tenants to the defend- 
ant M alleged to have been made m 1868. The 
plaintiff contended that, although the cause of action 
was m existence when the second suit was brought 
m 1869, yet that it had not been adjudicated upon, 
and tbat in appeal he had been prevented front 
arguing it. Meld tbat the plaintiff was estopped. 
The causes of action m the second and third suits 
were identical. Having striven to establish his title 
by one means and failed, the plaintiff could not estab- 
lish the same title by other means which were equally 
at his command when the previous suit was msti T 
tuted, and which were so connected with the grounds 
on which he in that suit relied, that they ought to 
have been submitted together for the consideration of 
the Court. In determining whether a question is 
res judicata, the Court will have regard to the sub- 
stance of the previous suit rather than its form If 
the cause of action is based on a ngbt identical ia 
both suits, or on the same group of tacts infringing 
that right, the second suit is barred. Has am Ibra- 
him v . Mancharam Kaliandas 

[L Xi. R., 3 Bom., 137 
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159 , Suit for share of joint pro- 

perty under an agreement, —Subsequent suit as 
heir —A Hindu of the Sudia caste died in 1850, leav- 
ing him survr\n<r his two w i dows, B and S, a so nM , 
and daughtei D the chiluicn, lespecuvely, of B. and 
>S , and an illegitimate son, the plaintift The plaintiff 
and M continued to In c togcthei f oi some tune after 
their fathers death But subsequently, owing to 
domestic quarrels, they lived separately, and the plain- 
tiff was allowed by M. a portion of the family pro- 
perty, under an agreement m writing. They were, 
however, joint and undivided m estate, and continued 
to he so until the death of M m 1865, In 1866 the 
plaintiff brought a suit on the agreement, and obtain- 
ed a decree against B , 8 2),, and R (a lessee of B) 
for the property mentioned m the agreement In 1 870 
the plaintiff hi ought a second suit as heir of his father 
and' brother, and claimed the whole of the ancestral 
property. Both the lower Courts rej ect ed his claim as 
haired by the pievious suit Meld m special appeal 
by Melvill and Nanabhai Habib as, JJ» that the 
claim was not baned, inasmuch as the former suit was 
brought on the agreement, while the latter was msti 
tuted to establish plaintiff's general rights as heir of 
his father and brother. Sabu u. Baiza 

[I. L. B., 4 Bom., 37 

100. Suit on a family arrange- 

ment. — Secojid suit for the same subject-matter as 
co-sharers — Causes of action . — The defendant's 
great-grandfather was uncle of one B, M., who was 
the great-grandfather of the plaintiffs, and they (i e , 
the defendant's great-giandfathei and his nephew 
B, M.) weie entitled m equal half shares to a cer- 
tain vatan property. The defendant and his bro- 
thers now represented the former, and were entitled 
to his half share, and the plaintiffs represented the 
latter, and were entitled to his half share. The 
plaintiff's father, B. B , lived with the defendant 
and the defendant's brothers, M and AT., as mem- 
bers of an undivided family up to the year 1845, 
in which year the plaintiffs' father, B. being 
then absent from the village, the defendant's bro- 
thers, M , and X, executed a deed of paitition 
whereby they divided the ancestral pioperty into two 
equal shaies one half of which the plaintiff's father 
was to receue, the other halt going to the defend- 
ant and Ins hi others The d^od, among other reci- 
tals, coma ned a clause to the effect that the plain- 
tiff's father being then absent from the village, the 
defendant's hiothers would manage his share during 
his absence, and on his return hand the same over to 
him on his paying the expenses incurred by them m 
such management. In 1873 the plaintiffs' undivided 
brother hi ought a suit against the defendant and 
otheis on an agreement alleged to have been executed 
between him (plaintiffs' brother) and the defend- 
ant and his bi others by which the said bi others had 
bound themselves to return one-third share to him 
(the plaintiffs’ bi other). This suit was dismissed 
as against the defendant, as he had not been a party 
to that agreement, and plaintiffs' brother was refer- 
red to a separate suit for paitition against the de- 
fendant. The plaintiffs, theiefoie, now brought 
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the present suit, claiming their shaie m the vatan 
estate The defendant (inter alia ) contended that 
the suit was baned as res judicata by the former 
suit, that neither the plaintiffs nor their forefathers 
had enjoyed the property during the previous 150 
years, and that the claim was barred by limitation. 
Both the lower Couits allowed the plaintiffs' claim. 
The defendant preferred a second appeal to the High 
Court Meld, confhmmg the decree of the lower 
Court, that the former suit having been brought on 
an alleged agieement, it did not bar the present suit, 
which was based on the plaintiffs' hereditary right 
to sue as members of the family. Nibo Ramchan- 
dba v. Govind Baikal . I. L. B., 10 Bom., 24 

161. Suit under will.— Su bse- 

quent suit m right of heirship — Mormer suit on dif- 
ferent grounds — sued M. and AT,, claiming pro- 
prietary possession under the Mahomedan law of a 
share m certain property by right of heirship to her 
deceased husband. She had previously sued the 
same persons to recover a poition of the same pro- 
perty under a will of her husband, and obtained 
a decree w T hich was reversed on the ground of the will 
being invalid Meld (maccoi dance with the opinion 
of the Full Bench) that the second suit was not 
baned by section 2, Act YXII of 1859 Notjsha 
Begum: v Umeao Begum . . 7 K. W., 60 

162. Suit for possession as heir- 

ess. — Subsequent suit on ground of family custom — 
In a suit goieined by the Mitaksbara, m which A , 
a Hindu widow, was the plaintiff, and B was one 
of the defendants, the plaintiff sought and obtained 
a decree for possession of ceitam lands to which she 
claimed to be entitled as mother and heiress of her 
deceased son. B subsequently brought a suit 
against A alleging that he, and not A., had become 
entitled theieto on the death of A ’$ > son, under a 
kulacbar, or family custom, which excluded female 
heirs, and gave him a prefeiential right among male 
heirs, and thereby sought to recover from her pos- 
session of the same lands, and alternatively to obtain 
a declaiation that he was as such heir if then living 
entitled to possession of them on her death, and that 
a deed executed by her alienating a portion of them 
was valid only for hei lifetime Meld that the 
decision m the formei suit, that A was entitled to 
the lands as mother and hen ess of her deceased son, 
was conclusive against B’s claim for possession 
during hei lifetime, on the giound that she was not 
the heiress ; but that the plaintiff was not barred by 
the adjudication m the former suit from setting up 
the family custom with the object of showing that 
on A.’ s death he would he entitled to succeed her, if 
living, and was by reason of such heirship entitled 
to obtain a declaratoiy deciee as to the deed of alien- 
ation Dooega Peesad Singh v Duega Konwaei 

[I. L. E., 4 Calc., 190 : 3C.L. E., 31 
Xi. B., 5 I. A., 149 

163. t- Suit for property m right 

of inheritance. — Ground oj claim disposed of %n 
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former suit — Civil Procedure Code> 1859 , s 2 — In 
a suit to recovei, m virtue of a right of inheritance, 
a share of a deceased fathers estate fiom which 
plaintiff had been ousted in 1858 , — Held that as 
the plaintiff had brought a suit in 1853 m which 
she claimed the same properties as belonging to her 
father's estate, and had accepted and acted upon 
the decree then passed, which excluded the pio- 
perty m question from her claim, hei present suit 
^vas baned by section 2, Act VIII of 1859, and 
fuithei that she could not claim the property on 
the giound of a solenamah by which it was admit- 
ted and declared that the property belonged to her 
father's estate, when it had been alieady decided 
in the formei suit that it ought not to appertain to 
that estate. Syudoonissa Feda Hossein 

[12 W. R., 182 

164. Compromise of suit. — Civil 

Procedure Code , 1859, s. 2 — Suit on same cause of 
action as former suit — A suit between two brothers, 
A and 3., respecting ancestral property, was com- 
promised, and the particulars of the compromise 
embodied m a razmama presented in Court by both 
parties A having died, his widow and 3 . presented 
in Court another razmama embodying the particulars 
of an arrangement respecting the property m which 
she had become interested as widow, and which was 
comprised in the former razmama, and of this 
second razmama they subsequently put m an 
amended copy. Held that a claim ansrag out of 
such airangement could not, within the meaning of 
Act VIII of 1859, section 2, be considered to have 
been a cause of action heard and detei mined m the 
former suit. Lakshmi Ammad v Tiearam Tovaji 

[1 Mad., 240 

165. Suit for property as joint. 

— Pormer suit for same property as separate . — Civil 
Procedure Code , 1859 , s 2 — The plaintiffs m the 
present suit claimed, as the heirs of J, certain pro- 
perty from M,, the daughter of 3 , alleging that such 
property was the joint and undivided property of 3 
and J ', to which on 3 ' s death J had succeeded. The 
plaintiffs had formerly, after the death of J , sued AT. 
for such property, alleging that it was the separate 
property of 3 , and that on the death of 3 *s widow 
they were entitled to succeed thereto Held that the 
decision in the former suit that such pioperty was the 
separate property of 3 to which M was entitled to 
succeed on the death of his widow was a bar to their 
present suit. Radhia v. Beni 

[I.Ix.R.,1 All., 560 

166. Suit for property as heirs. 

— Failure to put forward all grounds Proce- 

dure Code ( Act VIII of 1859), s, 2. — Former suit to 
recover same proper ty on different grounds . — Cei tain 
property, oiigmally belonging to the husband of the 
plaintiff, was conveyed by him by deed of gift to his 
daughter, after her mairiage with the defendant, as 
her stridhan. Some years after the daughter's death, 
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the plaintiff bi ought a suit to recover the property, on 
the giound that the deed of gitt was a forgery, and 
that she was entitled to the piopeity as heiress of her 
husband ) but her suit was dismissed, the deed of o*ift 
being found to be genuine In a suit subsequently 
brought to recover the same property, on the giound 
that the plaintiff was heiress of her daughtei , — Held 
! by the majority of a Full Bench (Garth, C J } dis- 
I seating), that the suit was barred. Denobundhoo 
Chowdhry v . Hristomonee Bos see 

[I. L. R„ 2 Calc., 152 

167. Suit for specific sum of 

money. — Act VIII of 1859, s 2 —In a suit tor a 
specific sum of money, it was held, m accordance 
with the Full Bench decision in Dmobundhoo Chow - 
dhry v Knstomonee Hossee, I. L. 3 , 2 Calc , 152, 
that the plaintiff was bound to put forward every 
right under which he claims, Bheekalaib v. 
Rhuq-goo Ball . . I. L. R., 3 Calc., 23 

168. Subsequent suit for same 

cause of action but larger amount. — Civil 
Procedure Code, 1877, s. IS , — The decision of a Dis- 
trict Judge deciding that the plaintiff is not entitled 
to sue m a suit foi road cess, where the amount 
claimed is less than ft 100, and therefore no second 
appeal lies to the High Court, is a bar to a second 
suit m which the amount claimed is above R100. 
David v Grish Chunder Guha 

[I. L. R., 9 Calc., 183 : 11 C. I». R., 305 

169. Suit for account.— Subsequent 

suit for balance due,— Principal and agent — In the 
mofussil, if a piincipal, m a suit against his agent, 
piays merely that the defendant he ordered to render 
accounts to the plaintiff, a second suit bi ought by 
him for the recovery of the money found due by the 
defendant on examining the accounts will not be 
barred as res judicata Gobind Mohun Chttceer- 
BUTTY V SHERIFF 

[L X*. R., 7 Calc., 169 :8C.L. R., 357 

X70. Suit to recover property 

from 2air4-pesbgidars.— Swfoegweratf suit alleging 
discharge of mortgage , — Civil Procedure Code, 1859, 

$ 2, — different cause of action . — The plaintiffs had 
brought a former suit to recover possession of ceitain 
property which had been mortgaged to the defendants 
under a zur-i-peshgi lease, and obtained a decree for 
possession on their depositing the sum which the 
Court found to be due on the mortgage. The plain- 
tiffs delayed applying for execution till four years 
after, when they alleged that the money had been 
paid off by the usufruct of the land Their applica- 
tion having been refused they brought the present 
suit for possession, alleging that the debt had been 
dicharged by the usufruct. Held that the piesent 
cause of action within the meaning of Act VIII of 
1859, section 2, was a fresh cause of action as com- 
pared with the former one, which was for an adjudi- 
cation of the state of the accounts between the 
parties up to a certain date, whereas the latter had 
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lefevence to the accounts since that date Roy 
Dinkub Doyal v. Sheo Golam Sing-h 

[22 W. R„ 172 

171. Suit to set aside attach- 

ment, Dismissal of. — Subsequent suit to recover 
property. — The plaintiff sued to raise an attachment 
placed upon a certain house, but failed m the lower 
Court, and the decision of the lower Court was con- 
firmed upon appeal. The house was then sold The 
plaintiff sued the purchaser to recover possession of 
it. Held that he was not estopped from suing by 
the decision in the former suit refusing to raise the 
attachment, and that such decision could not he given 
in evidence in the latter suit Mobo Balkeishna 
Mule v, Shek Saheb yalad Badbuddin Ramble 

[5 Bom., A. C., 199 

172. Suit to establish title.— 

Former suit to raise attachment — K , . sued to estab- 
lish his title to a house purchased by him from 
J > . D 9 s guardians during minority, alleging that the 
greater part of the purchase -money was employed m 
paying off a mortgage-claim upon the house ; than 
after he had obtained possession under his deed one 
JO . S , the holder of a decree against D. DJs guar- 
dians, attached the house, and that he brought the 
suit to raise the attachment, m which having failed 
he paid into Court the amount of JO, S.’s claim. 
Held that K \ was not estopped from bringing this 
suit against D, by the decree m his former suit to 
raise the attachment, which declared that the deed of 
sale now relied upon was fraudulent and void as 
against JO S. Dag-du bin Daub Teli Pabdeshi v . 
She it Saheb yalad Badbuddin Ramble 

[2 Bom., 369 : 2nd Ed., 348 

173. Suit to set aside order re- 

leasing from attachment properties as to 
which a former suit has been dismissed.— 
Civil Procedure Code {AH Till of 1859), ss, 2 and 
7. — Relinquishment — Mortgage made during tn - 
fructuous attachment, — Subsequent attachment and 
sale.— JR,, on the 30th December 1870, obtained an 
ex parte deciee against JD., m execution of which he 
attached propeities X. and Y. on the 4th January 

1871. JO applied for are-hearing, which was grant- 
ed, and on the Both of December 1871 a decree was 
again passed against JO , m execution of which the 
same properties were attached on the 9th of August 

1872, and purchased at the execution-sale on the 1st 
August 1874 by 11. On the 14th February 1871, JD. 
had executed a solehnama and mortgage in favour of 
Q., pledging, among other pioperties, X and Y. as 
security for a loan made to him by G. JD having 
made default m payment, G obtained a decree 
against him m terms of the solehnama on the 28th 
February 1871. Subsequently, D. granted anothei 
mortgage of the same properties m favour of G G. 
sold his decree and mortgage to the plaintiff, who m 
execution of the decree attached properties X and Y. 
In these execution pi oceeduigs R . brought foiward 
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the fact of his purchase of the same properties in 
August 1874, and his claim was allowed, and the pro- 
perties X and Y. released from attachment on the 
4th March 1876. The plaintiffs had, on the 8th 
March 1872, obtained a mortgage from D., on which 
they had obtained a decree on the 28th September 
1874, m execution of which they had attached X. and 
Y . ; hut on JR. claiming them under his purchase in 
August 1874, an order was made on the 10th April 
1875 releasing X. and Y. from attachment; and in 
a suit by the plaintiff to set aside that order, they 
failed as to properties X. and Y , on the ground that 
those properties were not included in the mortgage of 
March 1872. In a subsequent suit brought by the 
plaintiffs against R. and T>. to set aside the order of 
the 4th March 1876, and to have X. and Y. declared 
liable to he sold under the decree of the 28th Febru- 
ary 1 871 , — Held that the suit was not barred under 
section 2 of Act VIII 0f 1859 by the decree in the 
previous suit, nor was it barred by sectipn 7 of the 
same Act. Held, also, that the purchase by R. in 
August 1874 was subject to the mortgage to G. of 
the 14th Februaiy 1871. Radhanath Rundti v . 
Land Moetg-age Bank op India 

[I. B. R„ 6 Calc., 559 : 8 C. B. R., 10 

174. Attachment, Application 

to remove. — Removal of attachment unknown to 
applicant. — Failure of application . — Second at- 
tachment. — Second application to remove . — New 
cause of action . — The plaintiff, mortgagee m posses- 
sion of certain property, applied for the removal of 
an attachment placed on it by the defendant m exe- 
cution of a decree against a third party. In default 
of payment of court fees by the defendant the attach- 
ment was removed, but m ignorance of this fact the 
plaintiff’s application was pioceeded with, and ulti- 
mately rejected The plaintiff then brought a suit 
for a declaration of his right, but it was dismissed, 
on the ground that the attachment had already been 
removed Subsequently the defendant placed a se- 
cond attachment on the property, which the plaintiff 
again applied to remove The defendant contended 
that the plaintiff’s application was barred by the pro- 
ceedings on the first attachment. Held that the 
decision on the plaintiff’s first application having no 
object existing on which to operate, the attachment 
having then "been removed, it could not properly be 
regarded as re s- judicata at all, since no one was se- 
riously interested in having it decided m a different 
way ; and that supposing submission to that decision 
on the part of the plaintiff for a certain time could 
have given it a final effect, there had, as a matter of 
fact, been no such submission, the plaintiff having 
done all that was incumbent on him to get the sum- 
mary inquiry and orders replaced by a formal trial 
and judgment and that theie was nothing, there- 
fore, m these proceedings disentitling the defendant to 
oppose the second attachment Held, also, that the 
second attachment, after the first had been removed, 
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was a new and distinct act, giving i lse to a new cause 
of action, or complaint, to the plaintiff, on which, m 
any case, he was entitled to a fresh inquiry and deci- 
sion Kashinath Morsheth v Bamchandra 
Gopinath . . . I. Ii. R.» 7 Bom., 408 

175 , Suit for declaration of title. 

— Subsequent suit for possession. — Application to re- 
move attachment. — B sold to J. a turuf of which 3£ 
kanees were subsequently attached,. on a decree ob- 
tained by M. After objecting unsuccessfully to the 
attachment, J. brought a suit against the auction- 
purchaser, joining B as a defendant, to have it 
declared that the 3£ kanees belonged to himself ; but 
failed on the ground that he was holding it benami 
for B. Subsequently the auction-purchaser bought 
from B . the rest of the talook and sued her for 
possession J got hnhself entered as a defendant 
under section 73, Act VIII of 1859. Held that 
there was no identity between the subjects of the two 
suits, and J 3 s former suit for all that he was then en- 
titled to sue for on the cause of action that he had on 
the attachment did not deprive him of his right 
to a fresh and independent judgment m the present 
case. Held , also, that the former judgment did not 
create an adjudication of the cause in the latter suit, 
and if evidence, it was not conclusive evidence or 
binding on the Judge. Bam Chunder Chowdhry 
tr Kashee Mohun . * .21 W. R., 57 

178. Continuing contract— Suit 

for damages — A , on the 1st of February 1868, 
entered into a contract with B to supply him with 
Straw for twelve months, the supplies to be sent as 
ordered daily. On the 12th of March B . brought an 
action in the Small Cause Court against A fpr dam- 
ages sustained by the plaintiff by reason of A 3 s hav- 
ing failed to supply straw as agreed upon. The 
Judge decided the questions in issue (namely, of the 
factum of the contract and the authority of the 
person who executed it in A. 3 s behalf) m favour of 
B „ and gave him a decree. ' On the 21st of April, 
a second suit was brought by B. against A. on the 
same contract. The claim was for damages sus- 
tained by the plaintiff by reason cf A 3 s having failed 
to supply stiaw as agreed from the 20th ol Febiu- 
ary to tbe. 17tb April That suit was dismissed, tbe 
Judge holding that the matter was res adjudicata > 
as he considered that the contract was an entire one, 
and that B had shown by suing on it for geneial 
damages, that he treated it as such, and had elected 
to rescind it. On the 9th of May a rule nisi was 
granted for a new trial, and on the 16th of May the 
rule was made absolute. On the 12th June, at the 
new trial, a decree was made m favour of B for so 
much of the damages claimed as had been sustained 
subsequently to the date of the decree of the 25th 
March. In an action brought by B. on tbe same con- 
tract for damages sustained between tbe 17th April 
and tbe 16th of June, by reason of A. having failed 
to supply straw according to the terms of the same 
contract, A daned that there had been any such 


RES JUDICATA — continued? # 

6. CAUSES OF ACT ION — oontimieok 

Continuing contract— continued. 

contract, and further pleaded that the matter of the 
contract, if there had been one, had already been ad- 
judicated upon. On a reference from the Small 
Cause Court, Held that the finding of the Judge 
upon the contract in the action brought on the 12th 
of March was conclusive between the parties, and 
that A 3 s plea of res adjudicata was not well found- 
ed. Cook: v, Jadttb Chandra Nandi 

[2 B. B. R., O. C., 48 

177. Suit on joint contract. — 

Civil Procedure Code , s 2 — Suit on joint bond,— 
D . and B executed a bond, by which they mort- 
gaged certain lands as security for a loan taken 
by them from tbe plaintiffs. A suit was brought 
and a decree was obtained by the plaintiffs against 
D. and B , under which they recovered a portion of 
the amount due on the bond. The plaintiffs now 
sued S. and others, on the ground that they were 
joint proprietors of the land mortgaged, that the loan 
was taken by D and B , as managers for the use of 
all the parties interested, and for carrying on their 
joint business and trade, and that therefore they were 
all jointly liable Held that the suit could not he 
maintained. llamnath Boy Chowdry v. Chunder 
behhur Mohapattur , 4 W . jK., 50, dissented from. 
Ntjthoo Ladd Chowdhby v Shoukee Ladd 

[10 B. L. R., 200; 18 W. R., 458 

17 8. Civil Proce- 

dure Code , 1882 , ss . 13 and 43 — Joint owners. 
— Suit against one share — Decree agamxt pro- 
perty — Claim by other co-shat er allowed — Suit 
against both sharers . — Thiough ignorance of the 
position of affairs, one only of tw T o persons, joint 
owners in a property, was sued for a debt for which 
the pioperty had been pledged by tbe peison sued, 
and a decree was obtained and execution issued 
against the property , and m such execution proceed- 
ings the other sharer put m a claim, and obtained 
an order leleasmg her shaie of the property from at- 
tachment A second suit was then brought by the 
judgment- creditor against both sharers, lor the pur- 
pose of making the share of the co sharers, who had 
not been pieviously sued, available to satisfy the de- 
fendant, and praying that the ordei releasing the 
property from attachment might he set aside Held 
that suqh a suit would he, and would not be barred 
as res judicata. Nobin Chandra Boy v Ma&an- 
tara Dassya . . I. L. R., 10 Calc., 924 

179 . Suit for ar- 

rears of rent — Joint and joint and several liability . 
— In the year 1877, A , who was the owner of a 
fractional share of a zemindar i, which was let m 
putm, and^of a 4 annas shaie in the putni, sued his 
co-sharers m the putm for his share of the arrears of 
rent for the yeais 1873 to 1875, after deducting the 
rent of his 4 annas share Before the hearing of 
the suit, B intervened, alleging that he had pur- 
chased a 6 annas share of the putm/ and he w r as 
made a defendant. A then discovered that his co- 
shaieis in the putm had sold their remaining shares 
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to C A applied to make C a party to the suit, 
and subsequently for leave to withdraw the suit 
Both these applications were lef used, ‘and a deciee 
foi the arrears of rent was made A . alleging that 
he did not wish to enforce the decree m the urevious 
suit, then instituted this suit against C and the de- 
fendants m the former suit, for the purpose of reco- 
vering arrears of rent for the years 1874 and 1875 
from C. m propoition to the share purchased by him. 
Meld that the relative position of C. to the defend- 
ants, whose share he had purchased, resembled that 
which exists between persons who have made them- 
selves jointly and severally liable to perform a parti- 
cular contract ; and that as a decree obtained against 
one of the joint and several promisors without satis- 
faction is no bar to a suit against another, the pre- 
sent suit was not barred by the decree obtained in 
the suit of 1877. Nuthoo Lall Chowdhi y v. Shou- 
hee Lall , 10 B L. R , 200 , and Memendro Coomar 
Mulhch v. R ajendro Lall Moonshee , I. L. R., 3 
Calc , 353 , distinguished. Dhufput Sing- v. Sham 
SOOFDER MlTTER 

[I. Ii. R., 5 Calc., 291 : 4C. L. R., 501 

180- Judgment 

against one co-sharer, Effect of, on interest of other 
co-sharers — Code of Civil Procedure ( Act X of 
1877), s 13, expl . 5 — Repeal, Effect of — Explana- 
tion 5 to section 13 of the Code of Civil Procedure 
would not make a judgment obtained m a suit 
against one co-skaiei binding on another co -sharer 
no party to such suit, m respect of the rights 
enjoyed m common by such co-sharers m then com- 
mon pioperty Nor could such explanation be ap- 
plied to a case instituted, or the judgment delivered 
in such case, during the time when the old Code of 
Civil Procedure was in force. Hazir Gaziu. Sofa- 

MOFEE DASSEE 

[I, L. R., 6 Calc., 31 : 6 C. E. R., 516 

XSX. — Suit on mortgage.— Right 

of mortgagee to exercise another remedy after ob- 
taining decree for sale . — A mortgagee can resort 
to all his remedies on the mortgage at the same time, 
and is not estopped in an action on the covenant to 
pay the mortgage-money by the fact of his having 
obtained a decree for sale. Ma^eiffof v Guffes 
Chufder Dey . . 1 Ind. Jur., 3N. S., 370 

182. Civil Procedure 

Code , 1859, s 2 — Suit to set aside sale under mort- 
gage-decree — Subsequent suit to declare propei iy 
liable to sale —Certain property having been sold 
m execution of a money-decree against the represent- 
ative of a mortgagor, a suit was instituted and a 
decree obtained setting aside the sale as being that 
of land m which the mortgagor had no interest. The 
holders of the ongmal money-decree then again 
brought a suit to obtain a declaration that the said 
propei ty was liable to be sold m satisfaction of the 
said decree Held that the matter m issue having 
been heaid and determined by a Court of compe- 
tent jurisdiction, the suit was barred by section 2, 
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Act VIII of 1859 Nueur Chufder Paul Chow- 
lhey v. Luckhee Mofee Dabee . 9 W. R., 300 

183 . Taking money-decree on 

mortgage.— Regish ation Act, XX of 1866, s 53 — 
Suit on mortgage-bond — A proceeding under section 
53 of Act XX of 1866 was a suit of a civil natui e within 
the meaning of section 1, Act VIII of 1859, independ- 
ently of any peculiai ines m the special proceduie to 
be adopted Theretoi e wheie a u editoi had iesoi ted 
to the summary pi oceduie pi ovided by section 53, and 
had recovered a portion of his claim m execution of 
the decree so obtained, a regular suit subsequently 
hi ought to enforce his remedies on the bond, giving 
the defendant credit for the amount already recovered, 
was barred by section 2, Act VIII of 1859. Emam 
Momtazoodeef Mahomed v. Rajcoomar Doss. 
Haraf Cmufder Ghose v Difobufdhoo Bose 

[14 B. I>. R., E. B., 408 ; 23 W. R., 187 

Mothoora Motuf Roy Chowdhry v Peareb 
Mohuf Shaha . . .23 W. R., 344 

But see Utshub Narayaf Chowdhry v. Chittra 
Raka Gupta . . 8B.L. R., Ap., 92 

S C Ootshub Naraif Chowdhry v Chittra 
Re oka Goopta . . .17 W. R., 154 

where it was held that a regular suit will lie for a 
declaration that property mortgaged by a bond on 
w T hich a simple money-decree had been obtained by 
the moitgagee under the provisions of Act XX of 
1866, continues liable for the decree though m the 
hands of a third peison. 

184. Civil Procedure 

Code, 1859, s 2 — Suit on mortgage-bond — Registra- 
tion Act, 1866 , s 53 — A. having a simple mortgage- 
bond, which was specially legistered, obtained a sum- 
mary deciee under the provisions of the Registra- 
tion Act, and attached the lands under mortgage to 
him Prior to A 3 s decree these lands had been at- 
tached by other creditors, and subsequently to A 3 s 
decree they were sold to B After such sale A , under 
his attachment, sold the right, title, and interest of 
the mortgagor, which he himself purchased A now 
sued the mortgagor and B to enforce his mortgage 
hen against the mortgaged properties Meld that, 
according to the decision of Eman Momtazooddeen 
Mahomed v Rajcoomar Eass , 14 B L. R , 408, the 
suit should be dismissed Doss Mofey Dossee v. 
JOFMEFJOY MULLIOK 

[I. L. R., 3 Calc., 363 : 1 C. L. R., 446 

185. Civil Procedure 

Code, 1859, s 2 — Suit to enforce lien on bond after 
suit m which money-deci ee has been obtained — B 
sued on a bond to recover its amount and to enforce a 
mortgage lien. He obtained only a money-decree on 
the 26th of August 1871. £>., who also held a decree 
against the same debtor, caused a portion of the 
property which had been included m the plaintiffs 
mortgage to he brought to sale. B. instituted a 
second suit on the 21st of January 1873, to enforce 
the hen. Meld (in accordance with the opinions of 
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Turner, Oldeield, and Brodhuest, JJ , Stuart, 
C J., and Pearson, J dissenting) that the suit was 
unmaintainable Bhao Singh v, Het Ram 

[7 3ST. W., 17 

186. Suit to enforce lien on 

mortgaged property. — First and second mort- 
gagees . — In 1870 M granted a ceitain person a 
lease of a certain zemmdan share, for a teim of 
years, at an annual rent, L , as the lessee's suiety, 
hypothecating a mouzah called A as secunty for 
the payment of such lent In 1871 L. gave B a 
bond for the payment of certain moneys, hypothe- 
cating mouzah A as security foi then payment In 
1872 and again in 1873 M obtained a decree in 
the Revenue Couit against his lessee and L , his 
surety, for arrears of lent In execution of the de- 
cree of 1872 M. caused L ’s rights and interests in 
mouzah A. to be put up for sale, and purchased them 
himself. In 1874 B sued L and M to enforce his 
lien on mouzah A. M defended this suit on the 
ground that he was the holder of a prior hen on the 
property The Court gave B. a decree m 1875, 
holding that he was entitled to an order for the sale 
of the property, bnt that it would he competent to M 
to sue to enforce his lien, and that, when he did so, 
the pui chaser under B ’s decree would have the 
option of discharging the first incumbrance The 
property was accordingly put up for sale in execution 
of B*s decree, and was purchased by B himself 
In 1876 M sued L and B to enfoice his lien on the 
propei ty, claiming to recover by the sale thereof the 
amount of the ai rears of lent awarded by the decrees 
of 1872 and 1873, together with the costs awarded 
him m the Revenue Court, and interest. Held, affii m- 
mg the judgment of Stuart, C J , that the decree of 
1875 did not preclude M. from claiming to enfoice 
his lien on mouzah A , nor was his claim affected by 
the circumstance that he had brought to sale m exe- 
cution of the decree of the Revenue Court the rights 
and interests of L in that mouzah All that was then 
sold was the equity of redemption, which was sold to 
satisfy the money-decree held by M. No doubt tbe 
proceeds of the sale would, after satisfaction of the 
costs of the.decree, go pro tanto to the satisfaction of 
the sums secured by the first incumbrance but M 
bj selling m execution the mortgagoi s equity of re- 
demption did not forego his mcumln ance Held, also, 
that M coulu not enloi ce his lien f oi the recovery of 
the costs meuned hv him m the Revenue Courts, as 
the smety-bond did not piovide foi the payment of 
such costs ; that he could enforce his lien for the re- 
covery of interest, as that bond did provide for the 
payment of interest; and that the moneys realised by 
the sale of the equity of redemption of the property 
in the execution of the Revenue Court's decree of 
1872 must he applied, in the first place, m satisfac- 
tion of the costs of the suit m which that decree was 
made, and then in satisfaction of the arrear sued for 
m that suit, or the balance of that arrear, and of the 
arrear sued foi m the second suit, with interest at 
the rate agreed upon m the suiety -bond from the date 
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of the aeciual of those arrears until realisation. 
Babulal v. Ishei Parsad Narain Singh 

[I. L. R , 2 AH., 582 

187 . Suit for possession.— Agree- 

ment not to appeal — Suit for possession in terms of 
agreement — A having sued B for possession of a 
piece of land and obtained a decree for possession of 
portion only, entered into an agreement, by the terms 
of which he was to take a greater part of the land 
than he was entitled to under the decree upon the 
condition that he (A ) should not prefer an appeal, 
and that m the e\ent of his doing so the w T hole land 
claimed m the suit should become the property of B. 
In contravention of this agreement A appealed and 
obtained a deciee for possession of the entire piece of 
land, whereupon B . instituted a suit claiming to have 
possession of the same in terms of the agreement. 
Held that the agreement was valid, although its 
effect w*as practically to render the former suit in- 
operative, and further, that the previous suit between 
the parties was no bar to B '$ suit, a new cause of 
action having arisen upon the bieach of the agree- 
ment. Jati Ram Taeooxdar u. Dass Ram Kolita 

[3 C. 14 R., 574 


7 MATTERS IN ISSUE. 

188. Reasons for decision.— 

Estoppel by former judgment — Final decision of 
same question — A party to a suit is not estopped, 
merely by the reasons which a Judge may give for 
his decision In order to make out that a decision 
m a former suit is an estoppel, it must be established 
that the same identical question has been formally 
raised and finally decided Nugendur Narain v. 
Rughoonath Narain Dex . W. R. s 1864, 20 

189. — Collateral mat- 

ter s — Such matters only as are decided between the 
parties by the decree m the suit ought to he tieated 
as binding against them m subsequent litigation. 
No part of the reasoning on the findings of facts 
which have induced the Court to come to its decision 
is binding as between the parties further than for 
the purposes of the particular decision Aukhil 
Chunder Mookerjee v. Shir Narain Ghose 

[15 W. R., 527 

Huro Doss Dostedar v. Hueo Pria 

[21 W. R., 30 

RAMASAMI PADEIYATCHI V. VlBASAMI PADEIY- 

atchi .... 3 Mad., 272 

190. Opinions not material to 

decision. — Civil Procedure Code , 1877, s 13 — 
Judgment — Decree — In ordei to see whether a ques- 
tion is “res judicata” within the meaning of 
section 13 of the Code of Civil Procedure, the for- 
mer decree and the questions decided theieby must 
alone be cousideied The words m section 13 of the 
Code of Civil Procedure, “ has been heaid and finally 
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decided by such Court,” do not apply to an opinion 
expiessed in the judgment on other issues not 
material for the purpose of the decree, though pro- 
perly determined under section 204 of the Code of 
Civil Procedure by the Court of first instance, 
fhamut Khan v Phadu Buldia , LL.R ,6 Calc., 3 19; 
and Lachman Singh v, Mahan, I. L R ,2 All , 497 , 
dissented from. Deyabakonda Nabas amma v. 
Devabakonda Kanaya . I. D. R., 4 Mad., 134 

191 , Decree not in conformity 

With judgment — Civil Procedure Code , 1882 , 
s. 13. — Omission to make reservation in decree 
though m judgment , — It is by the decree and not by 
the judgment that a question of res judicata must be 
decided In 1881 A sued K and others claiming a 
declaration of his title to certain land and an injunc- 
tion against interference with his possession. K. 
claimed part of the land by purchase from M. The 
Munsif decreed for A , and this decree was confirmed 
on appeal by the District Judge, but in Ins judgment 
the District Judge recorded that X ’ s claim was not 
adjudicated upon and that he should bring a fresh 
suit if he had any claim In 1883 K. sued A . to re- 
cover the land, which he claimed by purchase from M. 
A pleaded that the claim was res judicata by virtue 
of the decree m the former Suit. The District Munsif 
and, on appeal, the District Judge, held that the claim 
was not res judicata and decreed for K. Held , on 
appeal to the High Court, that as no reservation was 
made m the decree of K.’s right to bring another suit, 
the plea of res judicata was good, but that, under the 
circumstances, an opportunity should he given to K. 
to apply to the District Court to have the decree in 
the former suit brought into conformity with the 
judgment. This having been done, the decree of the 
lower Courts was confirmed. Avala u Kuppu 

[I. L. R., 8 Mad., 77 

192. Einding in judgment not 

embodied m decree .— Suit for enhancement of 
rent . — Civil Procedure Code (jl ct X of 1877), s. 13. 
— N. brought a suit against P for enhancement of 
rent. P’s defence was, first, that no notice of 
enhancement had been given ; secondly, that the rent 
was not enhaneeable, as he and his predecessors in 
title had held it at a fixed rent from the dare of the 
permanent settlement. The suit was dismissed on 
the ground that no notice had been given ; but the 
Munsif stated m his judgment, that he considered 
the rent enhaneeable, because he did not believe in 
the genuineness of the documentary evidence pro- 
duced by P The decree merely ordered that the 
suit should be dismissed, the portion of the judg- 
ment as to the enbanceability of the rent not being 
embodied xn the decree. P , therefoie, had no right 
of appeal against that portion of the judgment In 
a subsequent suit by H. against P,, foi enhancement 
of rent of the same tenure , — Held that, on the rule 
laid down by the Privy Council m Soorjeemonee 
Payee v Suddanund Mohapatter, 12 B. L. R., 304 , 
and Krishna JBekan Roy v, Bunwan hall Roy , 


RES JUDICATA — continued, 

7- MATTERS IN ISSUE-eoafowedk 

Einding in judgment not embodied in 
decree— continued. 

I. L R., 1 Calc., 144, P was precluded, by the 
decision in the former suit, from denying that the 
rent of the tenure was enhaneeable, although the 
decision on that point was not embodied m the 
decree. The material findings m each case should be 
embodied in the decree, and if they are not, it is in- 
cumbent on the parties, to avoid their being hound 
by decisions against which they have no right of ap- 
peal, to apply to amend the decree m accordance with 
the judgment. Niamut Khan v . Phadu Boldia 
[I Ii. R., 6 Calc., 310 

S. C. Niamut Khan Bhadu Buldia 

[7 C. I*. R., 227 

But see Run Bahadub Singh v. Lucho Kobe 
[I. Jj. R., 11 Calc., 301 : L. R., 12 I* A*, 23 

193. * Objections by 

respondent to decree . — Civil Procedure Code, 1882, 
ss 13, 540 , 561, 584 — In a suit to obtain possession of 
certain property, and to set aside a deed called a deed 
of endowment (wakfnama) on the ground that the 
defendant had fraudulently obtained its execution, 
the defendant pleaded (i) that the deed was a valid 
one, and (n) that she was in possession of the pro- 
perty m satisfaction of a dower-debt, and her posses- 
sion could not he disturbed so long as the debt 
remained unsatisfied The Court of first instance 
held that the deed was invalid, hut that the defend- 
ant was entitled to lemain m possession of the 
property till her dower-debt was satisfied, and the 
Court passed a decree which merely dismissed the 
suit, without embodying the finding as to the deed. 
On appeal by the plaintiff to the District Judge, the 
defendant filed objections under section 561 of the 
Civil Procedure Code m regard to the first Court’s 
decision that the deed of endowment was invalid. 
The Judge dismissed the plaintiff’s appeal, affirming 
the finding as to dower, and, refusing to decide the 
question of the validity of the deed as being unneces- 
sary for disposal of the claim, disallowed the defend- 
ant’s objections. The defendant appealed to the 
High Court. Held by the Pull Bench (Oldfield 
and Mahmood, JJ, dissenting) that if a decree is, 
upon the face of it, entirely m favour of a party to a 
suit, such decree being the thing which by law is 
made appealable, and nothing else, that party has no 
right of appeal therefrom If, m the judgment of 
which such decree is the formal expression, findings 
have been recorded upon some issues against that 
party, and he desnes to have formal effect given to 
them by the decree, so as to allow ot bis filing objec- 
tions thereto under section 561 of the Civil Procedure 
Code or of appealing theiefrom under section 540, he 
must take steps under section 206 to have the decree 
properly brought into conformity with the judgment, 
so that theie may be matter on the face of it to 
show that something has been decided against him ; 
hut if he fails to take this course, the decree, though 
in general terms, will stand good as finally deciding 
the issues raised by the pleadings upon which the 
ultimate determination of the cause and the deciee 
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Itself rested. The findings in a judgment upon 
matters which subsequently turn out to be immate- 
rial to the grounds upon which a suit is finally dis- 
posed of, as to the plaintiff’s right to any portion of 
the relief sought by him as declared by the decree, 
amount to no more than obiter dicta , and do not con- 
stitute a final decision of the kind contemplated by 
section 13 of the Civil Procedure Code. Held, 
also, that, m the present case, the Judge was right 
in holding that the question as to the validity or 
otherwise of the deed of endowment was wholly im- 
material. The judgment of Stbaig-ht, J, m Lach - 
man Singh v. Mohan , I. L. R,, 2 AIL, 497 , approved 
and followed. Per Oldfield, J , contra , that the 
decree, to agree with the judgment and fulfil the 
requirements of section 206 of the Civil Procedure 
Code, should contain the material points for deter- 
mination arising out of the claim and material for 
the decision thereon; that if this has not been done, 
the defect is a good ground of appeal, notwithstand- 
ing that the decree, on its face, may be altogether in 
favour of the appellant, and notwithstanding that he 
may not have applied for amendment of the decree 
under section 206, or for review of judgment; and 
that, in the present case, the defect in the decree 
would afford a good ground of appeal, j Per Matt. 
Mood, J., that inasmuch as the provisions of section 
; 13 of the Civil Procedure Code relate as well as to 
i the trial of issues as to the trial of suits, and in the 
present case the validity or otherwise of the deed was 
a matter directly and substantially m issue between 
the parties, and was adjudicated upon, the finding of 
the first Court upon that issue was not a mere obiter 
dictum , but would be binding upon the defendant as 
res judicata , notwithstanding the fact that the suit 
against her was dismissed on the ground that she 
held possession of the property in lieu of dower, that 
whatever has the force of res judicata, is necessarily 
appealable; that the word w from” as used in section 
540, or section 584, and the expression ** objection to 
the decree ” in section 561, refer not only to matters 
existing upon the face of the decree, hut also to those 
which should have existed but do not exist there , and 
that the defendant in the present case was aggrieved or 
injured by the omission in the decree of the first Court 
and was therefore entitled to file objections to it, and, 
for the same reason, to appeal to the High Court from 
the decree of the lower Appellate Court. Also per 
Mahmood, J., that it was doubtful whether the 
reliefs contemplated by sections 206 and 623 were 
open to the defendant; but that, even conceding that 
she ought to have sought her remedy under either of 
those sections, her neglect to do so did not make her 
incapable of obtaining the same result by the exercise 
of her right of appeal. ^ Anusuyabai v. Sahharam 
Pandurang , I L. 7' Pom., 484 ; Man Singh v. 

Bar ay an Das , J. L. JB., I All., 480 ; Mohan Lai v. 
Ram Dayal , J. X. 12., 2 AIL , 848; Niamat Khan 
v, Phadu JBuldia, J. L. JR , 6 Calc,, 319 ; and Pan 
Kooer v. Bhagwant Kooer , 6 W., 19, referred to. 

' Jahaitunnissa v, Lutfunnissa 

£1, Xu Rijf 7 A l l., 600 
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194. — Incidental ftadiug.—Appeal 

from favourable decree —The plaintiff sued for a 
declaration that certain lands were his, and for pos- 
session of them. Defendant No. 1 claimed the 
ownership of the lands ; defendant No 2 claimed to 
be mortgagee in possession. The decree simply dis- 
missed the suit; hut the lower Court found, as a 
fact, that the ownership of the lands was m the 
plaintiff, although the plaintiff was not entitled to 
possession of them by reason of the mortgage to 
defendant No. 2. Defendant No. 1 now appealed on 
the ground that, although the decree itself was 
entirely in her favour, she would he prejudiced m 
any future proceedings if the finding of fact as to 
the ownership of the lands were left unchallenged. 
JSeld that the appeal would not lie ; for the decree 
is what muse be looked to to see what was con- 
clusively decided, and there was nothing m the decree 
actually passed which the plaintiff could afterwards 
use as res judicata in Ms favour; and an appeal is 
not admissible on any point not having the authority 
of res judicata. An adjudication is only conclusive 
evidence of the facts established therein or properly 
tending thereto; hence from a simple judgment 
against him a party cannot deduce any thing in his 
favour as res judicata, for nothing in his favour can 
have been an essential element of an adverse decree. 
Anusuyabai v. Sakhabam Pandubang- 

[L Xb R., 7 Bom., 464 


■ Collateral issue. —Dismissal 


195. 

for want of notice — Where a suit for arrears of rent, 
at enhanced rates for a certain year, was dismissed 
for want of notice, hut the Court also found that the 
pottah set up by defendant was not genuine ,— Held 
that the decision was no bar to a subsequent suit by 
the same plaintiff for arrears of rent at enhanced 
rates for a subsequent year. A matter which is 
directly adjudicated upon by a Court of competent 
jurisdiction can be treated as res adjudicata, but not 
matters determined for collateral or incidental pur- 
poses only Jabdine, Skinneb, & Co , v Dwabka- 
nath Chuobebbutty . . 14 W. R„ 412 


196. 


Binding in 


former suit . — A finding in one suit to which A was 
a party is no bar against A. m another suit, unless it 
is shown that the issue in question in the latter was 
raised m the former suit, and was a material issue in 
it. Dahoo Mundee v. Gofee Nund Jha 

[2 W. R., 79 

Nanah alias Nabain Rao v. Jumna Baee 

[2 Agra, 192 

Salahmunissa Kbdatoon v, Mohesh Ohundeb 

Rox . . . , . iew.R.,85 


197. 


Issue material 


~ AOOItp rtQXMuxjf Ullr 

to rights of parties.— Any issue which is material to 
the rights of parties in the matter of the snit between 
them, whether actually contested or not, shall not 
afterwards he raised m a subsequent suit between tbe 
same parties. Deokee Nundun Roy v Kaleb 
Pebshad 8 W. R., 368 

Ramsookh V. Taba Singh . 3 Agra, 49 
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7 MATTERS IN ISSUE -continued. 

Collateral issue — continued 

198. When a Court 

of competent jurisdiction in deciding upon a parti- 
cular subject-mattei thinks it necessary to go into 
collateral facts for the purposes of its decision, its 
Opinion on those facts is not conclusively binding m 
a subsequent suit which relates to a different subject- 
matter. Mobhoo Ram Dey v. Boybonath Doss 

[9 W. R., 592 

199. — Civil Procedure 

Code, 1859, s 2. — Matter incidentally m issue — 
The cause of action in a suit cannot he said to have 
been heard and determined in a former judgment 
unless it was put in issue and directly detei mined. 
Any finding or observations merely bearing on such 
issue oi any opinion incidentally expressed cannot he 
considered a finding upon the issue so as to make 
that judgment a determination of the cause of action 
within the meaning of Act VIII of 1859, section 2. 
Shib Nath Chatterjee v NuboKiseen Chatter- 
tTEB ..•••, 21 W. R., 189 

200. — Civil Procedure 

Code, 1859, s 2 — Trial and determination of issues 
unnecessary for disposal of suit —A Court of com- 
petent jurisdiction, having tried and determined an 
issue arising m a suit on which the suit might have 
been disposed of, pioceededto tiy and determine an- 
other issue which also aiose out of the pleadings, but 
the determination of which m that suit was not 
required for its disposal. Held that such Court was 
not bound under the circumstances to refrain from 
trying and determining such last mentioned issue, 
and that the tual and detei ruination of it could not 
he treated as a nullity, and the issue could not again 
he tried and determined in another suit. Mae 
Sing-h v. Narayan Das . I. Xi, R., 1 All., 480 

201. Issue not 

affirmed and denied, — Requisites for res judicata , — 
Ih older to constitute the bar of res judicata, it is 
not sufficient merely that an issue on the same point 
should have been laised m the foimer suit, although 
that issue may have been incidentally decided , but 
it must appear that the matter referred to was al- 
leged by one party, and either denied or admitted 
expiessly or impliedly by the other. Shama Churn 
Chatter jee v . Prosono Coomae Santikaree 

[5 C. L. R., 251 

202. — Suit to set aside 

will, — Question as to validity of will — Suit for 
possession — Cause of action, — C, a Hindu subject 
to the Mitaksliaia law, adopted &, and afterwards 
B , and made a will, whereby, after providing for his 
widow, the family worship, &c , he made a division 
of his real and personal pioperty between his two 
adopted sons Provision was also made for forfeiture 
by either of the sons m case they disputed the will, m 
which event the whole estate was to go to the other 
son. This will was registered and filed m the Collec- 
tor’s Court. S was subsequently disowned by C and 
declared to have foifeited Ins right to anything 
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Collateral issue — continued. 

under the will. In 1859 S hi ought a suit against 
0 , B , and certain persons who claimed portions of 
the property under deeds executed by C , to cancel 
those deeds, to cancel the will, to set aside the adop- 
tion of B , and for maintenance. In this suit he 
alleged that C. had no power to make any of the 
devises of real estate contained m the will, inasmuch 
as the whole estate, consisting of property inherited 
by C and pioperty acquired by him from the income 
of such inherited property, was ancestial. The only 
issue raised m that suit referring to the will was 
whether it was assented to by £ The first Court 
found that it had been so assented to , that the adop- 
tion of B, was valid , and that S 3 s conduct justified 
C. m disinheriting him the suit was accordingly 
dismissed. S. appealed to the High Court, and m 
his grounds of appeal raised the same contention as 
befoie, viz , that the whole of the real propei ty was 
ancestral, and therefore C had no power to dispose 
of it without his consent. The High Court, in 1863, 
vaned the deciee of the first Court and held that the 
will must he set aside so far as it affected the right 
of S m the ancestral property, but that the ancestral 
property only included that inherited, and not that 
acquired by C with the income of the inherited pro- 
pei ty In a suit brought by 8 , after the death of 
B. and C., against B. 3 s widow and the paities to the 
former suit, or their representatives, to obtain posses- 
sion of the whole estate of C on the giound that 
both the inhented property and the pioperty acquired 
from the indome thereof were ancestral , — Held 
(reversing the decision of the High Court) that, 
although the issue as to the assent of S to the will 
clearly embraced only a portion of the controversy 
between the parties, the Court had jurisdiction, ana 
indeed was hound, to decide whethei or not the will 
was operative as to all or to any, and what portion, of 
the property, and that its decision on that point was 
binding on the parties. According to the general 
law relating to res judicata, where a question has 
been necessarily decided m effect, though not m ex- 
press terms, between parties to a suit, they cannot 
raise the same question as between themselves m any 
Other snit in any other form Section 2, Act Till of 
1859, does not prevent the opeiation of tins general 
law. The words “ cause of action 33 in that section 
must he construed m refeience to the substance 
rather than the form of the action SOORJOMONEE 
DAYEE V SUBDANUNB MOHAPATTER 

[12 B. L. Hi, V. C , 304 : 20 W. R., 377 
L. R., I. A., Sup. Vol., 212 

reversing the decision of the High Court m Suba- 
NUNB MOHAPATTUR V . SOORJOMONEE DEBEE 

[8 W.R.,455 

and on review . . . .11 W. R., 436 

203. Suit to set 

aside adoption.-~-Decree m former suit , — In a suit 
bi ought to set aside the adoption of the first de- 
fendant, to declare plaintiff’s title to certain lands 
and for possession, the first defendant pleaded that 
the question of his adoption was res judicata in a 
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Collateral issue — continued . 
former suit In that suit, between the present 
plaintiff's son as plaintiff and his father (the present 
plaintiff) as the first defendant, and the present 
first defendant, the alleged adopted son as second 
defendant, the latter was found to be the adopted 
son of the undivided bi other of the piesent plaintiff 
Meld that the first defendant's adoption was not res 
gudicata Ayyavu Muppanai v Niladatchi Ammal , 

1 Mad , 45, and Udaiya Paver v. Katamu Nachtyar, 

2 Mad , 131, distinguished Gopalayyan v Ra- 
g-hupati Ayyan alias Aiyavayyan 3 Mad., 217 

204. Failure to 

prove adoption — A claimed certain property as the 
adopted son of B , and it was decided m that suit that 
A had failed to prove that he was the adopted son of 
B Meld that this decision was no legal bar to A *s 
proving in another suit that he was the adopted son 
of B , m which A sought to obtain a different pro- 
perty upon a different cause of action, though the 
parties to the suit were the same. Kriparam v. 
Bhagwan Dass 

[1 B. Jj. R., A. C. s 68 : 10 W . R., 100 

205. Suit to set 

aside adoption — B , as adopted son and f^en of G , 
instituted a suit to set aside certain putm leases, 
under which certain persons claimed to hold lands 
which had belonged to G The defence was that 
B. was not the legally adopted son of G , and an 
issue on this point having been settled, K , who 
claimed to be the reversionary heir of G , was made 
a defendant under section 73 of Act YI1I of 1859 ; 
and it was eventually decided m that suit that B 
was the duly adopted son of G. Held that a subse- 
quent suit by K against B to set aside the adoption 
could not, on the pnnciples laid down m the case of 
Soorjeemonee Layee v Suddanund Mohap alter, 12 
BLR, 304, be maintained Knpaiam v Bhaga- 
wan Las, 1 B L R, A C , 68, overiuled. Krishna 
Behari Roy v Bunwari Lall Roy 

[I. L. R., 1 Calc , 144 : 25 W . R., 1 

S, C Krishna Behari Roy v Brojeswabi 
Chowdhranee . . L. R., 2 I. A., 283 

affirming tbe decision of the High Couit m Kristo 
BeHaeee Roy v Bunwaree Laid Roy 

[19 W. R., 62 

Followed in Run Bahadur Sings v Lucho 
Koeb . . - . I. Ii. R 9 11 Calc., 301 

[L. R., 12 I. A., 23 

206. -- Civil Procedure 

Code , s 2 . — Cause of action — A , a Hindu of Gya, 
died, leaving a sister, B , and C , the son of a de- 
ceased sister On A ’$ death B . took possession of 
the property left by A, In a suit by 6. against B 
for recovery of possession theieof as heir to his 
maternal uncle, the Court of first instance held that 
B . should retain possession of the property during 
her lifetime without power of waste, and that on her 
death C should be entitled to the possession thereof 
This was reversed by the High Court on appeal, who 
held that the decree should have been simply a 


RES JUDICATA — continued . 

7, MATTERS IN ISSU E — continued. 

Collateral issue— continued. 

decree of dismissal of the plaintiff's suit. B died, 
lea% mg an adopted son, L. C sued JD for recovery 
of possession of the pioperty, the subject-matter of 
the former suit, on the ground that JD was not the 
adopted son of B , and that C , who came wxthm the 
class of bandhus, was entitled to succeed to the pro- 
perty left by A and B , there being no neaier hen* 
ra existence. Meld that section 2, Act VIII of 
1859, did not bar the suit. Mohun Lai* Bhaya 
Gyal «. Lachman Lai* 

[5 B. L. R., 663 ; 14 W. R., 73 

207. * Civil Procedure 

Code, 1882 , s 13 — JEstoppel — Privity m estate — A 
competent Court having decided upon an issue 
directly raised m a suit brought by a person alleging 
himself te have been adopted, that this adoption had 
not taken place, it was held that the present suit 
was barred under Act X of 1877, section 13, as res 
yudicata , having been brought by the son of the 
defendant m the foimer suit, claiming through his 
father, to establish the same adoption ; and that the 
section applied, although the suits related to differ- 
ent properties. The establishment of the adoption 
alleged m the first suit would have obliged the 
father of the present plaintiff to share with the 
adopted son his ancestral estate. That adoption 
having been negatived, the son, m this suit, ought 
to be estopped from making title on the ground that 
the adoption had placed the person, from whom he 
claimed to inhent, m the relation of fathei’s brother to 
him. Venkata Mahipati Gangadhaba Rama 
Rau v Buohi Sitayya Pittapur Raja v. Bucki 
Sitayya . . . I. L. R., 8 Mad , 219 

S. C Rajah op Pittapub v. Buchi Sitayya Gabu 

[Ii R., 12 I. A., 16 

208. Issue as to rate of rent. — 

Possession — Suit for kabuhat — Lecision on right of 
occupancy — A suit for a kabuhat m which the rate 
of lent is the subject-mattei, and the question of the 
right of occupancy is not the mam point, is not an 
estoppel to a suit for repossession, under clause 6, 
section 23, Act X of 1859 Khoda Buksh v, 
Akooi* Gazee . . . .0 W . R., 595 

209. Issue as to amount of 

rent . — Suit for rent — Civil Procedure Code , 1859 , 
s 2 — Meld , with reference to Act VIII of 1859, sec- 
tion 2, that where the cause of action is the same m 
substance m both suits, and wheie the former suit 
was so constituted that the parties to the present 
suit were m duect contest with each other and had 
full opportunity of asserting their rights, the decision 
m the former suit is res adjudicata, — e g,, decrees 
passed m suits for putm lent in which the jumma 
payable is put m issue aie decisive as to the amount 
of such jumma. Rakhai* Doss Singh «. Heeba 
Motee Dossee . . . . 22 W. R., 282 

210 . Issue as to title.— Subsequent 

suit for declaration of right . — In a former suit A. 
G (appellant) sought to establish his right, in exe- 
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7, MATTERS IN ISSUE— 

Issue as to title— continued. 
cution of his decree against R. R., to have a talook 
sold as belonging to R R D. S , a defendant in that 
suit, pleaded that the whole talook had been con- 
veyed to him absolutely by his father, R. It , under 
a hibbanamah An issue was raised and tried whether 
the talook belonged to D S., or not ; and it was ex- 
pressly decided that it did not, and that the zemin- 
dari was liable to be attached and sold m execution 
of A . Q*s decree as belonging to R. R. Reid that 
it was not open to Z>. S. or to plaintiff claiming 
under him in a subsequent suit to come into Court and 
ask for a declaration of his right to a half share of the 
talook as against A & . Abdool Gunnee v Kisha- 
hund Doss alias Kebue Ram Doss . 17 W. R., 350 

21 1. Civil Pro - 

oedure Code , s. 13 , expls. I and II, and s. 44. — L. 
was the owner of a 4-anna share in a village. On 
the 1st March 1880 , his childless widow R , and his 
nephew R , who had separated from his two brothers 
and lived for some years with both L and R , sold to 
S. one third of the 4-anna share. The brothers of 
J3. sued the vendors and the vendee to enforce a right 
of pre-emption, alleging that they, as well as B., had 
acquired and entered into exclusive possession of the 
estate of L. as his heirs In the second appeal m 
this suit the High Court held that, as it was proved 
that the 4-anna share was Lis separate estate, and 
R had succeeded to it and was m possession of it, 
and thus the plaintiffs had not established a title to, 
or acquued possession of, any part of the share, the 
plaintiffs were not in a position to assert a prefer- 
ential claim to purchase the property in dispute. The 
plaintiffs also pleaded that the question of the right 
and title asserted by them as the actual hens of L. 
should have been tried and determined in the suit % 
but the High Court rejected this plea on the ground 
that the suit had been based merely on the allegation 
of de Jacto possession, and that their claim was to 
obtain by purchase one-third share only, and not for 
any remedy in respect of their right to possession 
by inheritance of the entire 4-anna estate. Subse- 
quently to this decision, the same plaintiffs, alleging 
equal rights with B. as reversionary heirs of L , sued 
the same defendants for a declaration of the incom- 
petence of R , the widow, to alienate the property, and 
that the sale-deed might be declared, as against them, 
null and of no effect. The cause of action was stated 
to be the execution, on. the 1st March 1880 , of the 
deed of sale. Reid that the plea of res judicata 
failed The matter now substantially in issue 
between the parties, ms., the presumptive title of the 
plaintiffs to possession of the property, had not been 
“heard and finally decided” m the sense of section 
13 of the Civil Procedure Code. Such title was not 
“alleged and denied” by the parties in that suit, 
within explanation I, section 13. It was not mat- 
ter which “ might and ought” to have been made 
the ground of attack in the former suit, within 
explanation II The law does not require a plaintiff 
at once to assert all his titles to property, or to be 
thereafter estopped from advancing them A plain- 
tiff may with the leave of the Court (section 44, 
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Civil Procedure Code) jom causes of action ; hut he 
is nowhere compelled to do so. The cause of action 
m the second suit, although the date of its accrual 
was the same, was separate and distinct from the 
cause of action asserted m the previous suit, Sheo 
Rata n Sing-h v. Sheosahai Misb 

[I. L. R., 8 All., 358 

212. — — Issue as to account .— Swt 

for money due on bond — Act X of 1877 , s . 13 — M. 
sued R. in the Conrt of the Munsif for a bond, alleg- 
ing that he had satisfied the bond-debt, and for a 
certain sum which he alleged had been paid by him 
to R. in excess of the bond-debt. On the 24th 
November 1875 the Munsif, having taken an ac- 
count and found that R188-7-4 of the bond-debt 
were still due, made a decree dismissing the suit R. 
appealed to the Subordinate Judge, who on the 16th 
September 1876, finding that R520-2-2 of the bond- 
debt were still due, affirmed the Munsif’ s decree M. 
appealed to the High Court on the ground that an 
appeal by R. did not lie to the Subordinate Judge, as 
R. was not aggrieved by the Munsif’ s decree The 
Division Bench before which the appeal came, on the 
10th August 1877, holding that R. was not compe- 
tent to appeal to the Suhoidinate Judge, set aside the 
proceedings of the Subordinate Judge. In deciding 
the case the Division Bench made certain observa- 
tions to tbe effect that the account between tbe 
parties was not finally settled, but might be taken 
again in a fresh suit. In November 1877 M. insti- 
tuted a fresh suit against R to recover the bond on 
payment of R188-7-4, the sum found by the Munsif 
in the former suit to be due by him to R. Reid , on 
the question whether the finding of the Munsif m 
the former suit was final and conclusive between the 
parties or the account might he again taken, that 
that finding, being a finding on a matter dnectiy and 
substantially m issue in the former suit which was 
heard and finally decided by the Munsif, was final 
and conclusive between the parties and tbe account 
could not be again taken. Reid, also, that the obser- 
vations of the Division Bench m the former suit 
were mere “obiter dicta ” which did not bind the 
Courts disposing of the fresh suit. Mohan Lae •». 
Ram Dial . . . I. L. R., 2 All., 843 

213 Issue as to satisfaction of 

money-bonds. — Subsequent suit on bonds. — Civil 
Procedure Code , 1882, s 45. — Matter directly andmb- 
stantially m issue — Meaning of “ suit ” m Civil Pro- 
cedure Code, 1882, s 13 — S sued K. for four bonds, 
alleging that the same had been satisfied. X. had 
formerly sued S on two of these bonds . 8. had 
alleged m defence of that suit that those two bonds, 
as also the other two, had been satisfied. It was de* 
cided m that suit that not one of the bonds had been 
satisfied. Reid by Pbthebam, C J , and Oldeield, 
Beodhtjbst, and Dtjthoit, JJ., that the only issue 
in the former suit which had to he decided being 
whether the bonds on which that suit was brought 
had been satisfied or not, the second suit was, under 
section 13 of the Civil Proceduie Code, res judicata 
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only m lespect of those bonds, and not m respect of 
the othei two bonds The Court which tued the 
foimer suit had not jurisdiction to try the subsequent 
suit j Per Mahmood, J — This being* so, if the word 
“ suit ” m section 13 were taken literally, it might, 
with some plausibility, be contended that there was 
no res judicata m respect of any of the bonds The 
word " suit,” how ever, must be understood to mean 
such a matter as might have formed the subject of 
a separate suit independently of the special provisions 
of the Civil Procedme Code, such as section 45, 
which enables the plaintiff to unite several causes of 
action m one and the same suit Adopting this in- 
terpretation, it was clear that the two bonds which 
were the subject of the former suit could not be 
allowed to form the subject of litigation again. As 
to the other two bonds, which were nob the subject- 
matter of the foimer suit, they did not, m the 
former suit, constitute a "matter directly and sub- 
stantially m issue,” within the meamug of section 13, 
and, even if they were "directly and substantially m 
issue,” the decision m the former suit would not 
support the plea of res judicata, because the Court 
which tried that suit was not a Court of jurisdiction 
competent to try the subsequent suit in which the 
plea was raised Sheobaj Rai v. Kashi Rath 

[I. D. R,, 7 All , 247 

214. Issue as to validity of mort- 

gage. — Suit for possession — Civil Procedure Code , 
1877 , s 13, expls I and II — H , the propuetor of a 
one- thud share of a certain undivided estate, made a 
gift of such share to P He subsequently, m Feb- 
ruary 1875, gave a mortgage of such share, m his 
capacity as P 3 s guardian, to if. and & , the tw T o other 
co-sharers of such estate In March 1878 P , hav- 
ing attained his age of majority, brought a suit, as a 
co-sharer of such estate, undei such gift, against N. 
and -8 for possession of certain land appertaining to 
such estate, on the grouud that they weie using 
such land as if they were the sole propnetois there- 
of, The lowei Appellate Court, obseivmgthat such 
land was the property of the three co sliaieii>, that 
the mortgage of P’s rights to TV and S did not 
affect those rights as such, and that AT and S weie 
not justified m using such land as if they w r ere the 
exclusive proprietors theieof, gave P a decree for 
possession of one-third shaie of such land TV and S 
appealed to the High Court on the ground that P, 
should not have been awarded possession, as they 
were m possession of such land as moitgagees The 
High Court remanded the cases foi the deteimina- 
tion of the issue thus raised by N and S , and the 
lower Appellate Court found that N and 8 weie m 
possession of Pis shaie of such estate as mortgagees 
under the mortgage made by H above refeired to, 
and of such land as such P did not take any ob- 
jection to this finding, and it was adopted by the 
High Court and embodied m its final decree In 
October 1879 P. sued N for possession of his share 
in such estate, claiming under the gift from H , and 
alleging that the mortgage of such share by H to TV 

IV 
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was invalid Held that, inasmuch as such mortgage 
was matter substantially m issue m the former suit, 
the matter m issue in the second suit was res judi- 
cata under explanations I and II, section 13, of 
Act X of 1877 Hieacan Singh v Phulhan Singh 
[I. L. R., 4 AIL, 65 

215. Issue as to interest on in- 

stalment bond. — Civil Procedure Code , 1877 , « 
13 — " Subject-matter” of suit — The obligee of a 
bond payable by instalments sued the obhgoi for 
four instalments, claiming, with reference to the 
terms of such bond, interest on such instalments 
from the date of such bond The obligor contended 
in that suit that, on the proper construction of the 
bond, the interest on such instalments should be 
calculated from the dates of default The obligee 
obtained a decree for interest as claimed The 
obligee subsequently again sued the obligor for four 
instalments, again claiming interest on such instal- 
ments from the date of such bond The obligor 
contended again m the second suit that interest 
should only be calculated from the dates of default. 
Held that the question as to the date from winch 
interest due on the defaulting instalments was exi- 
gible undei the terms of such bond was res judicata. 
It is the " matter m issue,” not the " subject- 
matter ” of the suit, that foims the essential test of 
i es judicata m section 13 of Act X of 1877 Pahl- 
wan Singh v Risal Singh I. L. R , 4 AIL, 55 

216 Issue as to right to pro- 

perty. — Cml Procedure Code, s lo, expl I — 
Issue previously dete? mined — TV sued W for a 
moiety of a bnck-kilu, claiming by light of inherit- 
ance, and alleging m respect of the other moiety 
that it was his own piopeity W m her defence to 
the suit denied that N had any i lght m the kiln and 
that a moiety of the kiln belonged to him An issue 
was framed on the point whethei a moiety of the 
kiln belonged to W which the Couit of first in- 
stance decided m N’& favour 2V eventually obtained 
a deei ee foi a moiety of the kiln which he claimed 
by light of inheritance W. appealed, contending, 
inter aha, that it w r as not proved that a moiety of 
the kiln belonged to N The appeal was decreed, 
and the decree of the Oomt of first instance m N.’s 
favour wras set aside, W subsequently sued TV for 
the value of bricks which he had wiongfully taken 
fiom the kiln A set up as a defence to the suit 
that a moiety of the kiln belonged to him Held 
that the issue whether a moiety of the kiln belonged 
to JV w T as i es judicata, under section 13, explana- 
tion I, of the Civil Pioceduie Code Wiiaiti Be- 
gam v. N us Khan . . I, L. R„ 5 ALL* 514 

217 , Issue as to possession — 

Suit for recovery of pi oduce of land. — Civil Proce- 
dure Code, 1877 , 5 12 — Matter m issue informer 
suit —Pending the final hearing m appeal of a suit 
for confirmation of possession of certain land, and 
for the lecoveiy of the pi oduce of such land alleged, 

7 Y 
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to have been carried away by the defendants, the 
plaintiff brought a suit again asking for confirma- 
tion of possession but also for the recovery of the 
produce which had arisen since the institution of the 
othei suit. Meld, the second suit so far as it sought 
for the recovery of the produce was not barred by 
the previous suit. Bissessdr Sing-h «. G-unpitt 
Singh . . . . . 8C.L,R, t 113 

218. Issue of law erroneously 

decided. — Decree prohibiting erection of temple — 
Bights of rival religious sects — Right to open tem- 
ple for worship — The erroneous decision by a com- 
petent tribunal of a question of law directly or sub- 
stantially m issue between the parties to a suit does 
not prevent a Court from deciding the same ques- 
tion, arising between the same parties m a subse- 
quent suit, according to law. In a suit m 1850 
between the Tenkalais and Vadakalais, rival religi- 
ous sects, represented by the plaintiffs and defend- 
ants respectively, the Vadakalais, having endea- 
voured to open a temple foi public worship m a 
certain public street, were, by the decree of the 
Sudder Court, prohibited from erecting a temple or 
instituting public worship on the spot of ground 
objected to by the Tenkalais and which lay within 
the range of the Tenkalai temple, i e , within the 
usual range of the processions conducted m connec- 
tion with the temple worship. In 1879 the Vada- 
kalais opened a temple for public woiship on an- 
other site, their private propeity, m the same street. 
Meld that the decree of the Sudder Court m the 
former suit was no bar to the action of the Vada- 
kalais. Pajrthasaradi v. Ohinnakrishna 

[I. L. E., 5 Mad., 304 

219. Issue as to validity of 

grant — Issue not decided m former suit — In a 
slut to recover, with mesne profits and other inci- 
dents, a jerayati village alleged by the plaintiff to 
foim part of the zemmdan, and to he wrongfully held 
by defendant by virtue of the execution of a decree of 
the late Commissionei of the NoithernCirears passed 
in 1844, the defendant pleaded that he held on a per- 
manent lease subject to a fixed quit- rent, that he and 
his ancestois had held on that tenure since and pre- 
viously to the permanent settlement, and that the 
quit-rent had been received from him by the plaintiff. 
The Agent dismissed the suit, on the ground that 
the matter had become res judicata against the 
plaintiff by a former decree m 1807. Meld that the 
matter of the present claim was not res judicata , be- 
cause the question of the existence and validity of 
the alleged giant, on which the defendant relied, was 
not determined m the former deciee. Vairicharea 
Surya Narayana v . Nadiminti Bhagavat Patan- 
jaei Shastri , . . * 3 Mad., 120 

220. — Issue as to proprietorship 

of land. — Civil Procedure Code , 1877 , s. 13. — Suit 
to recover land under rental agreement. — Subsequent 
smtfor ejectment — In 1874 V. sued P. to recover 
certain lands held by him under a rental agreement 


EES JUDICATA — continued. 

7. MATTERS IN ISSUE — continued. 

Issue as to proprietorship of land— con- 
tinued. 

dated 1873. 8. was made a defendant on the ground 
that he held one plot as under-tenant to P. S claim- 
ed to hold under N As to this plot, the issue raised 
was whether the land was held by S under P , the 
decision, that 8 did not hold under P , hut under N. 
since 1828 ; the decree, that VS s suit he dismissed as 
to this plot Meld , m a suit brought m 1881 by V. 
against B and S. to recover the same plot of land, 
that the suit was not barred by reason of the previous 
decision m 1874 Ananda Raman Vathiar v. 
Paliyil Vittil Nantj Nayar 

[I. X.. R„ 5 Mad., 9 

221. Issue as to tenancy. — Civil 

Procedure Code , 1882, s 13 Questions decided by 
decree . — A landloid having tendered a pottah at a cer- 
tain rate, sued his tenants m the Court of the District 
Munsif to recover rent for Fasli 1289 (1879-80). The 
tenants pleaded that they were not hound to accept 
the pottah tendered by virtue of an implied contract, 
which entitled them without exchange of pottah and 
muehalka to hold the land permanently at a lighter 
lent. The District Munsif and, on appeal, the Dis- 
trict Court, decided that no implied contract had been 
proved by the tenants. The suit was dismissed on 
the ground that the pottah tendered was not one which 
the tenants were hound to accept under Act VIII of 
1865 (Madras) The landlord then sued in the Reve- 
nue Court to compel the tenants to accept a pottah for 
Fasli 1291 (1881-82), and the tenants again put for- 
ward the same plea Meld that the question whe- 
ther the tenants were entitled to hold permanently at 
a lighter rate without exchange of pottah and urachal - 
ka was not res judicata by virtue of the decree m the 
former suit. Muttukumarappa Reddi v. Arttmtj- 
ga Pileai . . . I. Xi. B., 7 Mad., 145 

222. Issue as to transferability 

of tenure. — Bstoppel — Civil Procedure Code , 
1877 , s. 13 — Plaintiff having brought a suit to re- 
cover damages for the removal by the defendants of 
certain crops, alleging (1) that he was transferee of 
the jote upon which the crops were, and (2) that he 
had purchased the crops, it was objected that the 
transfer to the plaintiff was invalid. It being found 
that the ciops m question had been purchased by the 
plaintiff as alleged hv him, he obtained a decree for 
damages for their removal The plaintiff now brought 
a second suit as transferee of the jote to recovei 
possession of it fiom the defendants who again plead- 
ed that the transfer was invalid. Meld, reversing 
the decision of Field, J , that the defendants were not 
estopped under section 13, explanation II, of the Civil 
Proceduie Code, from setting up that defence, inas- 
much as the question of the transferability of the 
jote was immaterial in the first suit and had not m 
fact been determined, and the question of estoppel 
was not raised by the parties themselves.. Churn 
Manjee v. Isha n Chunder Dhur 

[9 C. X,. B., 474 

223. Issue as to right of pre- 

emption. — Civil Procedure Code, 1882, ss, 562, 588 
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Issue as to right of pre-emption— conti- 
nued 

(28) — Second appeal — Civil Procedure Code, ss. 
565 , 566 —Determination of case by Sigh Court — In 
a suit for pre-emption, based on the wajib-ul-urz of a 
village, the Court of first instance dismissed the claim 
on the ground that no right of pre-emption had been 
pro\ ed to exist m the village The lower Appellate 
Court, dissenting from this opinion, reversed the first 
Courts decree, and lemanded the case under section 
562 of the Civil Procedure Code for a decision on the 
lemammg question of fact, viz , the amount of the 
consideration foi the sale On appeal from the older 
of remand, the High Court, on the 3rd January 1884, 
observed that it was not disposed to interfere with 
the findmg of fact that the plaintiffs had a light of 
pre-emption, and accordingly dismissed the appeal, 

. but added that the Judge was m erroi m lemandmg 
the case under section 562 of the Code , that his ordei 
must so far be set aside , and that he should proceed 
under section 565 or section 566 as might be applic- 
able The Judge, on receipt of this order, replaced 
the case on his file, remitted an issue to the Court of 
first instance, under section 566, as to the amount of 
consideration, and, accepting the first Court's finding 
upon that issue, decreed the plaintiff's claim In 
second appeal by the defendants the High Couit was 
of opinion that the Judge had disposed of the case 
upon a condition of things which the plaintiffs had 
never asserted, inasmuch as he had treated the right 
of pie-emption which was m issue as one arising from 
custom, and not, as alleged by the plamtiffs, as aim- 
ing fiom a contract between the ancestors of the 
paities All the evidence necessary to the deteimi- 
nation of the case was on the lecord Held by the 
Full Bench that the defendants weie not prevented 
by the operation of the High Court's ordei of the 3rd 
January 1884 from disputing the light of pre-emp- 
tion, inasmuch as that order was a decision of a 
meiely interlocutory character passed m the same 
suit, and the questions of fact involved therein were 
decided only so fai as was necessary foi the purpose 
of passing the older, and it could not be legal ded as 
determining the mam question m the suit which was 
still open, and must be decided m the final decree m 
the suit Per Straight, J , that the jurisdiction of 
the High Court m appeal under section 588 of the 
Code from the Judge's order of remand was, like the 
jurisdiction of the Judge m passing the order, limit- 
ed by the terms of section 562, and hence the re- 
mark made m the High Court's older, dealing with 
the plaintiffs’ light of pre-emption, could only be re- 
garded as an obiter dictum, and not as determining 
any question as to the pre-emptive right Deokishen 
Bansi . . . . 1. 1*. R., 8 AIL, 172 

224. Question of title . — Question 

collaterally in issue — A suit to have a declaration 
of right and to set aside a thakbust pioceedmg m re- 
spect to certain lands is not baired by section 2, Act 
VIII of 1859, by reason of the decision in a previous 
suit for the value of fruit growing on that land m 
which the question of title to the land came collater- 

IV 
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ally in issue Mahiha Chandra Chuceerbutty 
v Rajeumar Chuckerbutty 

[1 B. Ii. R., A. C., 1 : 10 W. R., 22 

225. Incidental de- 

cision of title — Suit afterwards for possession . — 
A , alleging himself the owner of a ceitain garden, 
brought a suit for damages against P and C, for 
forcibly cariymg off fiuit grown m such garden In 
this suit, the question whether A, was exclusively in 
possession of the garden, was incidentally raised and 
decided against A Theieupon A , who m the mean- 
time had been ousted from possession, brought a sub- 
sequent suit m which B and C togethei with others 
were co-defendants, m which he claimed an undivid- 
ed share m the same garden Seld that under the 
circumstances the doctrine of res judicata did not ap- 
ply, and that such) suit was maintainable. Doorga 
Raai Pad v. Kadly Kristo Paitd 

[3 C. Ii. R., 549 

226. Civil Proce- 

dure Code, 1877, s. 13 — Dormer suit on different 
cause of action for same land . — In 1878 plaintiff 
sued to recover certam land from defendant on tbe 
ground that she being the owner had made an oral 
lease of the land to the defendant in 1876 Issues 
w r ere framed both as to title and as to the letting, but 
the Munsif, without trying the question of title, dis- 
missed the suit on the giound that the oral lease was 
not pioved Seld that a fresh suit to recovei pos- 
session of the land on the giound of title was not 
baned as being res judicata Explanation (3) of 
section 13 of the Code of Civil Procedure refers to re- 
lief applied for, which the Court is bound to grant 
wuth reference to the matters directly and substanti- 
ally m issue BheeJca Dali v Bhuggoo Dali, I L R , 
3 Calc, 23, and Denobundhoo Chowdry v Siisto- 
monee Dossee, I D. R ,2 Calc , 152, dissented fiom. 
Thyila Kandi Ummatha v t Thyila Kandi Cheria 
Kunhamed . . . I. L. R., 4 MacL 3 308 

227. Civil Proce- 

dure Code, 1859, s 2 — Collateral decision on title — 
K died, leaving a widow, M , as his heir M also died, 
leaving a will m favour of B , who accordingly applied 
for letters of administration with the will annexed. 
This application was refused by tbe District Judge, 
who granted a certificate under Act XXVII of 1860 
to one G . Upon this, B sought his remedy m a suit 
before the Subordinate Judge, wdto held that the 
property being that of the husband, the widow's will 
passed nothing to plaintiff, and that, although the 
evidence m favour of G, was doubtful, yet the Court 
could not say that he was not her heir In a suit by 
G against B for the rents of the property accruing 
since the widow's death, where (7. contended that the 
decision of the Suboidmate Judge operated as a bar 
to the questioning of his title , — Seld that the prin- 
ciple of res judicata did not apply. Gooroo Churn 
Sircar v Brija Nath Dhur . 24 W. R. s 111 

228. - Issue incident- 

ally raised . — Suit for possession , — In 1852, T 

7 y 2 
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acquired a plot of laud, X , under a Government grant. 
In 1851 N , claiming to Toe the owner of the adjoin- 
ing plot Y , granted a lease of it to R , hut m 1853 
another lease of the same plot was granted by an 
agent of H to G. In 1859 G sued T, to recover 
possession of lot X. as being part of plot Y , and 
obtained a decree, against which T. appealed to the 
Privy Council Pending the appeal R. sued G, for 
possession of plot Y. and obtained a deciee against 
G. Meanwhile, R having failed to pay rent, plot Y 
was put up foi sale, and purchased by the present 
respondent In 1872, the respondent, who was 
unable to get possession of his purchase, obtained 
leave to be admitted a party respondent in the 
appeal to the Privy Council, and filed a case averring 
that the interests of the original respondents had 
ceased, and that he was, pending the appeal, pre- 
cluded from enforcing his rights. The Privy Council 
held that the plaintiff G had not proved that plot 
Y. included plot X., but they stated that they did 
not adjudicate upon any question of title between 
the respondents on that appeal, oi JSF or any other 
person's interest m plot Y The present respondent 
subsequently sued T’s representative for possession 
of plot X as being parcel of plot Y. Held , revers- 

ing the judgment of the High Court, that the re- 
spondent's claim was res judicata by reason of the 
previous judgment of the Privy Council. Belchah- 
BEES V. ASHOOTOSH DkTTE 

[7 C. L. R., P. C., 308 

229. Order of re- 

mand — Decision of question of title — Suit for pos- 
session — In 1814 litigation commenced between a 
zemindar and his tenants by reason of his having dis- 
possessed them of lands held under a jote tenure, and 
a decree having been obtained by the tenants the ze- 
mindar assessed the jote lands at a certain rent Sub- 
sequently this rent fell into arrear, and undei a decree 
the jote lands were m 1836 sold m satisfaction of the 
arrears to J , who was put in possession in 1839 
Another suit, which was pending between the tenants 
and their mortgagee, m which a question aiose 
whether these jote lands weie included m the mort- 
gage, was decided m favour of the mortgagee m 
184*1. J, the then jote tenant, was no paity to that 
suit, and continued in possession of his jote lands. 
Disputes arose, and by an order of the Sudder Court m 
1845 the jote lands were directed to he put in posses- 
sion of the mortgagee. In 1856 a suit was brought 
by J~’s lepies entati ve to set aside that order and to 
recover possession of the jote lands. The Pi ivy 
Council held that, as J ,, the jdte tenant, was not a 
party to the suit under which the decree was made 
in 1841, the deciee was not binding upon him or 
those deriving title through him, and remanded the 
case m order that the issue whether the land was 
parcel of the jote or not might be tried. Held that 
this order of remand was conclusive that the ques- 
tion of the title of the representatives of J to the 
jote lands could not be reopened. Juggodumba 
Dojssee v . Taeaeajtt Banerjbe 

[6 C. Ii. R. s P. C., 121 
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230. — ■ Civil Proce- 

dure Code, 1882, s 13 — Suit for right to mahk- 
ana and for registi ation of names, — Decision m 
previous suit — Court of competent jurisdiction — 
PieviouS to 1825 dearah X. accieted to mouzah 
Y , and some time before 1860 the mahks of Y. exe- 
cuted two conveyances m favour of A. and JB. respect- 
ively In 1860 A, sued JB m the Munsif's Court 
for possession of a share m X. which B claimed 
under his conveyance. In that suit A. succeeded on 
the ground that BJs conveyance did not cover the 
share claimed by him in X. but merely covered the 
shaie m the mouzah itself, whereas by his convey- 
ance A had acquired the right to the share m X. 
which he claimed In 1866 the Collector refused to 
recognise B *s right to malikana payable m respect of 
the share m X. which bad been the subject of the 
suit in 1860 or to register his name m respect there- 
of , but acknowledged A 3 s right thereto, relying on 
the decision of the Civil Couit m the suit between 
A and B Subsequently Bfs representatives, C and 
D , m 1876 sought to have their names registered in 
respect of the same malikana, but they were opposed 
by H , who alleged that A had been acting thiough- 
out as his benamidar. Their application was even- 
tually disallowed on reference by the Collector to the 
Civil Court. C and D , thereupon instituted the pre- 
sent suit against B m the Court of the Suboidmate 
Judge for a declaration of their right to the malikana 
and for a reversal of the order refusing to allow 
their names to be registered m respect theieof. 
Held that the suit was baned as res judicata , 
on the ground that the right to malikana was sub- 
stantially the same question as the proprietary right 
to the share m the deaiah, and that this issue had 
been tried and decided m the suit m 1860 m favour 
of A , who must be taken to be B In a suit for 
malikana the issue between the paities substantially 
raises the question of the pioprietary right to the 
estate in lespecfc of which the malikana is claimed, and 
when the question of the piopnetary right has been 
decided m a previous suit between the same parties, 
a subsequent suit for malikana will be haired as res 
judicata, Gopi Nath Ohobey v Bhttgwat Per- 
shad . . . , I, Li. R., 10 Calc., 697 

231. Finality of deci- 

sion, — Suit for possession — Civil Procedure Code 
(Act X of 1877), s, 13 —In a suit to recover posses- 
sion of certain land, where it appealed that theiehad 
been a previous suit between the same parties with 
respect to the same land, m which the then plaintiffs 
sought to have their possession confirmed, and that 
m that suit the lower Courts had decided the case 
both on the question of title and of possession, but on 
special appeal the High Court had dealt only with the 
question of possession, and m dismissing the appeal 
had not gone into the question of title, and tbe 
defendant m that suit subsequently sued to recover 
possession of the land, — Held that; the question 
of title was still open between the parties, and had 
not been heard and finally decided by a Court 
of competent jurisdiction m a former suit within the 
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meaning of section 13 of Act X of 1S77. Gitnga- 
bishen JBhtjgut v Roghoonath Ojha 

[I. L. B., 7 Cale , 381 : 9 C. L. B., 34 

232. — — Landlord mid 

tenant — Suit for ejectment — Issue previously heard 
and determined — Estoppel — Civil Procedure Code , 
1882, s 13 — In a suit by alandloid against his tenant 
for ejectment, the defences were (1) no notice to quit 
had been served, and (2) the tenure was a peimanent 
one The suit was dismissed on the first ground, the 
Court holding at the same time that the tenure was 
not a peimanent one In a subsequent suit for eject- 
ment fiom the same holding, brought by the same 
plaintiff against the same defendant, the defences 
were (1) the tenure was permanent, and (2) the 
plaintiff was estopped by the conduct of his predeces- 
sor m title from asserting as against the defendant 
that the tenure was not a peimanent one The lower 
Appellate Couit found the question of estoppel m 
favour of the defendant, and dismissed the suit On 
appeal to the High Couit , — Eeld that the decision 
was right, and must be affirmed Semble , — That 
where a former suit between the same parties m le- 
spect of the same subject-matter has been dismissed 
on a preliminary point, a finding m that suit on the 
merits m the plaintiff's favour will not bai the 
defendant from putting forwaid the same defence on 
the merits in a subsequent suit by the same plaintiff 
against the same defendant Semble , — That the case 
of Nuimut Khan v Phadu Euldia , 1 L 11 , 6 Calc , 
319, has been impliedly ovei ruled by the case of Run 
JBahadoor Singh v Lucho Koer , L R , 12 I. A , 
23 LL R, 11 Calc , 301 Nundo Lalb Bhtjtta- 
CHAEJEE V . BlDHOO MoOKHY DEBEE 

[I. L B„ 13 Cale , 17 

233. Civil Procedure 

Code , Act X of 1877 , s 13 — Matters directly 
and substantially m issue in a suit — Where a dei ree, 
awarding to one of the parties money deposited m a 
treasury by a thud paity, as the compensation 
for land taken by the latter for railway purposes, was 
based upon the light to the land, the question of title 
Lading been dnectly and substantially m issue be- 
tween the parties , — Eeld that the contest of title 
was conclusive between them under section 13 of Act 
X of 1877 In a suit brought by a gbatwal to lesume, 
as deteimmable at wall, an undei-tenuie granted by 
one of his ancestois of land, pait of the ghat wall 
mehal, it was alleged for the defence that the under- 
tenure was permanent A prioi judgment upon con- 
flicting claims made by the gbatwal and the under- 
tenure-holders to receive the above-mentioned com- 
pensation-money, which had been paid fti lespect of 
lands m part comprised m the under-tenure, deter- 
mined that the ghatwal was entitled to the money, 
being founded on the uiider-tenure-holdeis having 
been m possession of it by the mere suffei ance of the 
ghatwal, who could put an end to it at any time 
Eeld that the question whethei the latter, had a 
permanent tenure, having been directly and substan- 
tially in issue in the former suit, could not be 
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contested m another Ram Chunder Singh v . 
Madho Kumari 

[I. L. B., 12 Cale., 484 , L. B., 12 I. A., 188 

234. Question inci- 

dentally decided — Roundaiy dispute — Where, m a 
suit for some land, a Judge had considered it neces- 
sary to find out the boundaiy between tw r o villages, 
and had given a decision m favour of one of the 
parties, w T ho m a second suit of the same kmd, hut 
with lefeience to some other land, brought in the 
former decision to show that the land m dispute m 
the second suit must he his if the finding as to the 
Milage boundary m the former suit was correct, — 
Eeld that the finding as to the village boundaiy m 
the formei suit was conclusive only as to the land m 
dispute m the foimer case, hut did not make the 
foi mer decision conclusive as to the boundary line it- 
self. Moni Roy v Rajbunseb Kooer 

[25 W. B., 393 

235. Defence not raised in pre- 

vious suit.— Civil Procedure Code (Act X of 
1877), s 13, expl. n — Estoppel — Explanation n of 
section 13 of Act X of 1877 was meant to apply to a 
case where the defendant has a defence which, if he 
had so pleased, he might, and ought to, have brought 
forward , hut, as he did not bring it forward, the suit 
has been decieed against him Undei such circum- 
stances the defendant is as much hound by the adverse 
decree as if he had set up the defence, and he is equally 
estopped from setting up that defence m any future 
suit under similar cn eumstanees The explanation was 
never intended to enable a paity to treat a point of 
law as having been decided m his fa\ our m a former 
suit which was m fact not so decided, and which it 
was not necessary, for the purposes of the suit, to 
decide at all Ghursobhit Ahir v Kambut Singh 

[I. Xi. B., 5 Calc., 923 :6C.L. B„ 537 

236. — Party raising 

only one defence , having others — Civil Procedure 
Code, 1859 , s 2 — When a plaintiff claims an estate, 
and the defendant, being in possession, and knowing 
that he has tw r o giounds of defence raises only one, 
he shall not, m the event of the plaintiff obtaining a 
decree, he permitted to sue on the other ground to 
recover possession fiom the plaintiff Woomatara 
Debia v Unnopooma Lessee, HR L R, 158 . 
Where, theiefore, the defendants purchased an estate 
m the plaintiff's possession and sued him to recover 
possession of it, and the plaintiff resisted the suit 
merely on the giound that he was the auction-pur- 
chaser of it, and the defendants obtained a decree, 
and the plaintiff then sued claiming a right of pre- 
emption in respect of the property, a claim winch he 
might have asserted m leply to the foimei suit, — Eeld 
that he was debaned from suing to enforce such 
claim Baldeo Sahai v Bateshar Singh 

[I, Ii. B , 1 AIL, 75 

Jadtj Lal v Ram Ghoeam 

[I. Xi, B., 1 All,, 316 
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237. Civil Proce- 

dure Code , 1859, \s, 2 s ccnd 1877 , s. 13 — Omis- 
sion to raise defence . — Subsequent suit, — In a 
suit for rent and for ejectment, the defendant 
pleaded that his tenure was tiansfeiable and is- 
temrari, and consequently protected by the Rent 
Law. In a former suit for arrears of previous years 
in which the defendant pleaded that his tenure was 
istemrari, the plaintiff obtained a decree for eject- 
ment on non-payment of rent within fifteen days 
In that case the defendant saved his tenure by pay- 
ment within the time stated. Held that inasmuch 
as the defendant might m the former suit, m which 
the nature of the tenure was put m issue, have urged 
that his tenure was both transferable and istemraii, 
he could not m the present suit be allowed to alter 
his defence and rely upon the tenure being transfer- 
able. Woomatara Delia v. Unnopoorna Dassee, 
U B. L. R., 158 , cited and followed. Dintomoyi 
Daria Chowdhrair v, Antjngo Moyi 

[4 C. If. B„ 599 

23a Civil Procedure 

Code, 1859, s. 2 — If the plaintiff’s cause of action 
might and ought properly to have been made a 
ground of defence m a former suit, brought against 
him by the defendant, his suit is barred by section 2 
of Act VIII of 1859. The father of A. and B. hav- 
ing died, A, alleging that his father’s assets amount- 
ed in value to B12,000, and admitting that he ( A ) 
had received R1,000, part thereof, m 1866, sued J3 , 
whom he alleged to be m possession of the rest of 
the property, for B5,00Q, as the residue of A.’s share, 
and obtained a decree for a half shaie in immoveable 
property of their father of the value of about R700, 
and no more In 1871 B. sued A for a moiety of 
the R1,000, which A , m his suit m 1866, had admit- 
ted to be m his possession. Held that such a suit 
could not be maintained, as the claim on which it 
was' founded must be deemed a res judicata in A 3 s 
suit in 1866. Makttjm vaead Mohidin v Imam 
talad Moh idik ... 10 Bom., 293 

239. — Suit to en- 

force rights not raised — Where a party claiming 
certain land by right of pre-emption failed to set np 
her lights m a suit m which the purchaser of that 
land sued her for possession and obtained a decree, it 
was held that she was not entitled to bring a fresh 
suit to enforce the same rights, Asgrtr Mahomed 
v, Nitzeema Bibee ... 14 "W". B., 272 

240, 1 - — Former suit de- 

ciding rigid of hen for doioer — Where a widow who 
had taken possession of her husband’s propeity was 
ejected by means of a suit m which her defence 
raised no right of lien for dower, m which suit an 
absolute decree of right was given to his hens, the 
right of hen, as between her and them, is a res 
adjudicate, Wafeah v. Saheeba , 8 W. B., 307 

Contra, Jaetee Khanttm v, Amatoor Fatima 
Khahum . . , . 8 W. B., 51 
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241. — — Civil Procedure 

Code ( Act X of 1877), s, 13 — Ancestral 'property. 
— Partition — Omission to insist on property being 
brought into hotchpot — Property out of the juris- 
diction . — Subsequent suit for partition — The three 
defendants, <?., R , and K , and their brother AT, the 
grandfather of the plaintiff, were members of one 
family possessing undivided ancestral pioperty con- 
sisting of the villages of B , P, and S, the two 
former being situated m the Poona Zillah, and the 
latter m the Satara Zillah. In 1866 the three de- 
fendants (each m a separate suit) sued M m the 
Poona Courts for partition of the villages of B and 
P. They m then* plaints alluded to the village of S , 
stating that it was their own, and not subject to 
partition AT. m his answer contented himself with 
denying the right to partition of the villages of B. 
and P., and made no claim, xn the alternative, to a 
share m the ownership of S The plaintiff, the 
grandson of M , now sued the defendants m the 
Satai a Courts for partition of the village of S , con- 
tending that he was not concluded from so doing by 
the former proceedings in the Poona Courts Held 
that the plaintiff’s claim was res judicata, and that 
his suit was concluded under the provisions of the 
Civil Procedure Code (Act X of 1877), section 13, 
explanations I and II A member of an undivided 
family, suing bis copaiceners for partition of family 
property, is bound to bung into hotchpot any un- 
divided property m bis own possession, m order that 
theie may be a complete and final partition, and can- 
not claim to withhold any such propeity on the 
ground that it is situated within another jurisdic- 
tion That being so, the plaintiff’s giaudfather AT. 
having neglected m the pievious suit to make the 
exception of the village of S. a ground of defence, 
the judgment which followed involved the decision 
of every claim of title upon the cause of action, and 
must be taken between the parties as amounting to 
a positive adjudication of all such claims, including 
the claim to the village of S. Hari Narayan 
Brahme v . Ganpatray Daji 

[I. L. B., 7 Bom ,272 

242. Civil Procedure 

Code, 1877, s 13 — S and B jointly sued 2V. for the 
redemption of a mortgage of an 8-anna share of 
a village, B suing as the purchaser from the mort- 
gagor of a moiety of such share 2V did not m de- 
fence of such suit assert a right of pre-emption m 
respect of such moiety, although such right had ac- 
crued to him on its sale by the moitgagor to B . S, 
and B . obtained a decree m such suit, and the mort- 
gage was redeemed. 27. subsequently sued B and 
his vendor to enforce his right of pre-emption m 
respect of such moiety. Held that it was incumbent 
upon N m the former suit to have asserted m de- 
fence his light of pre-emption m respect of such 
moiety, inasmuch as if that right had been establish- 
ed, it must, so far as B was concerned, have proved 
fatal to his title to redeem , and that, as he had not 
done so, the suit to enfoice his right of pre-emption 
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Defence not raised in previous suit— con- 

tinned 

was barred by tbe provisions of section 13 of Act X 
of 1877, explanation II Narain Dat v Bhairo 
Buehsheal . . . I. L. R., 3 All., 189 

243. — Civil Pro- 

cedure Code , 1877 , $ 13 — B , who held a decree for 
money against I, caused certain propeifcy to be 
attached m execution of such deciee as the property 
of his judgment-debtor, M , the wife of I , objected 
to such attachment, claiming such propeity as hei 
own Her objection was disallowed, and she conse- 
quently brought a suit against P to establish her 
right to such pioperty She died while that suit was 
pending, leaving by will such property to her sons 
That suit proceeded m the names of her sons, who 
claimed such property under such will The lower 
Courts only decided m that suit that such property 
belonged to M and not to I, and it was theiefore 
not liable to be sold m execution of B ’$ decree 
against the latter They did not consider the ques- 
tion whether M 3 s sons were entitled to such pro- 
perty under their mother’s will In second appeal 
in that suit B contended that I, as heir to M, 
was entitled to a fourth share of such property, and 
such share was liable to be sold m execution of such 
decree. M's sons did not contend before the High 
Court that they were entitled to the whole of such 
propeity under their mother’s will to the exclusion 
of I The High Couit allowed B 's contention B 
brought a fouith shaie of such property to sale m 
execution of his deciee and purchased it himself 
Thereupon M's sons sued him for such shaie, claim- 
ing it under their mother’s will Held that their 
mother’s will was a matter which should have been 
made a ground of defence by M y s sons m the course 
of the trial of the second appeal m the former suit 
between them and B , and that, not having been so 
made, it was res judicata in the sense of section 13, 
explanation II, Act X of 1877 Sultan Ahmad 
v MAUX.A Bakhsh . . I, L. R., 4 AIL, 21 

244. Relinquishment of part of 

claim. — Civil Ptocedure Code , 1882 , ss 13 and 43 — 
JDehhhan Agriculturists' Belief Act , XVII of 1879 — 
Mortgagor . — Mortgagee — Suit for account merely 
— Subsequent suit for possession — Where there has 
been a suit between an agncultunst mortgagor and 
his mortgagee for an account merely, a subsequent 
suit for possession on payment of tbe money declared 
to be due is barred, under either section 13 or sec- 
tion 43 of the Code of Civil Piocedure. Bhau Ba- 
la si v. Hari Nilkanthrav 

[I. L. B., 7 Bom., 377 

245. Civil Procedure 

Code, 1877, ss 13 and 43 — Bight of karnavan to re- 
cover iarmad property in possession of anandravan 
— A karnavan of a Malabai tar wad, having the right 
at any time to demand restoration of the property of 

’the tarwad m the hands of the anandravan, is not 
debarred by section 13 or section 43 of the Code of 
Civil Procedure from bringing a second suit to recover 
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Relinquishment of part of claim —conti- 
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lauds m the wrongful possession of an anandravan, 
either by the fact that in a foimer suit between tbe 
same parties the karnavan only laid claim to some of 
the lands sued for, or by the fact that the former 
suit was dismissed upon the joint petition of the 
parties, alleging a compromise and a surrender of the 
lands, which, as a fact, were not sin rendered, but 
wrongfully retained by the anandravan Uram- 
EUMARATH KaNNAN NAYAR V UraMKUMARATH 

Tenju Nayar , . . I. Li. R., 5 Mad., 1 

8 PARTIES. 

(a) Same Parties or their Representatives. 

24 8. Judgment not inter partes. 

— Questions of fact. — A judgment inter partes be- 
tween A and B. cannot be considered to conclude 
A m a suit between A and C , and is not admissible 
m the second suit as evidence of the truth of the facts 
adjudicated m the former one. Baiaji Vishva- 

NATH JoSHI V. DHARMA 

[2 Bom., 385 : 2nd Ed., 363 

247. Judgment inter partes. — 

Point decided in former suit —In a foreclosure suit 
m which A was plaintiff and B., C , and JD weie 
defendants, — Held that a veidict on the point m issue 
m an ejectment suit m which C and D wore plain- 
tiffs and A was defendant, was a bar to the suit 
Mohidin v Muhammad Ibrahim 

[1 Mad., 245 

Nund Kishore Singh v. Huree Pershad Mun- 

dttl 13 W. B., 64 

248. Judgment m 

rem — Decree obtained by fraud. — Cnil Procedure 
Code, 1877 , s 13.— Evidence Act, s 44 —Where a 
deciee m a suit has been honestly obtained without 
fraud it cannot be subsequently disputed by tbe par- 
ties thereto or their privies, or by persons who were 
lepresented by such parties Strangers to the suit 
{i e , pei sons neither privies to nor represented by 
the parties thereto) are not bound hy such a deciee if 
it be a decree inter partes , but if it be a decree in 
rem and passed by a competent Court, they are bound 
by it and cannot controvert it. Where a decree has 
been obtained by means of the fraud of one party 
against the other, it is binding on parties and privies, 
and on persons represented by the parties, so long as 
it remains m force, hut it may be impeached for 
fraud, and may be set aside if the fraud is proved 
In the case of judgments in rem the same rule holds 
good with legard to persons who are strangers to the 
suit Where a decree has been obtained by the fraud 
and collusion of both the parties to the suit, it is 
binding upon the parties. It is also binding upon 
the privies of the parties, — except, probably, where 
the collusive fraud has been on a provision of the law 
enacted for the benefit of such privies. But persons 
represented by, but not claiming through, tbe parties 
to the suit may, m any subsequent proceeding, 
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(a) Same Parties or their Representatives 
* — continued 

Judgment inter partes —coni mixed. 

whether as plaintiff or defendant, treat the previous 
judgment so obtained by fraud and collusion as a meie 
nullity, provided the fraud and collusion be clear- 
ly established. The same rule applies with legal d to 
strangers where the previous judgment is a judgment 
in rem Section 13 of the Civil Procedure Code (Act 
X of 1877) is not exhaustive as to the effect of res 
judicata. It does not deal with the case of judg- 
ments in rem, nor with that of parties lepresented 
by, though not claiming under, the parties to a for- 
mer suit Qucere, — As to the proper consti action of 
section 44 of the Evidence Act Ahmebbhoy Hubi- 
BHOY 1>. VULBBEBHOY CASSUMBHOY 

[I. L. R., 6 Bom., 703 

249. Decree against Hindu wi- 

dow. — J Fraud — Reversionei — Upon the death of R , 
a Hindu, who was separate fiom his brother S , his 
widow 6- became life-tenant of his estate, and his 
daughter R became entitled to succeed after G *s 
death In 1882 a suit was brought by S. and G 
against V to recover the value of a branch of a man - 
goe tiee wrongfully taken by the defendant, and for 
maintenance of possession over the giove m which 
the tree was situate The suit was dismissed, and 
it was decided that R. was not the owner of the grove, 
nor was G. the owner In 1885 JR. brought a suit 
against G , S , V , and A , to whom V had sold some of 
the tiees, claiming a declaration of her right and 
possession of the giove, upon the allegation that the 
proceedings of 1882 were carried on m collusion be- 
tween S and G on the one hand and V on the other, 
for the .purpose of improperly preventing her from 
asserting her rights BJeld that if the suit of 1882 
was a genuine suit and was properly contested by the 
then plaintiffs, though S might have been lmpioper- 
ly joined as plaintiff, any decision then passed against 
G would he binding upon the present plaintiff, and 
estop her again litigating questions which weie then 
decided Meld, also, that if the plaintiff's specific alle- 
gation of fraud and collusion m the proceedings of 
1882 were established, and even if the deciee of 1882 
did dispose of the question now sought to be reopen- 
ed, the decision in that suit would not he binding on 
the plaintiff under the circumstances. Katama Nat - 
chiar’s case , 9 Moore's I A , 539 , Adi Deo Narazn 
Singh v Dukharan Singh, I D. JR , 5 All , 532, and 
Sant Kumar v Deo Saran, XL R., 8 All , 365 , le- 
ferred to. Saohit v Budhua Kuar 

[I. Ij. B. f 8 All., 429 

250. — — Reversioners . — 

JEffect on mccessors in estate to widow of deciee 
against her — JBonajides — The lule wheieby decrees 
obtained against a Hindu widow succeeding to hei 
husband's estate as heir aie binding by way of res 
judicata against all who m the order of succession 
come after her, and m that sense may be dealt 
•with as her representatives, is limited to decrees 
fairly obtained against the widow m a contested and 
bond fide litigation, and would not apply to a com- 
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8 PA RTIE S — continued . 

(o) Same Parties or their Representatives 
— continued 

Decree against Hindu widow— continued, 
promise which could scarcely he regarded as on a 
higher footing than an alienation which the widow m 
possession of her husband's divided estate might 
have made, and which the plaintiff distinctly alleged 
had not been fairly obtained. Anund Koer v. Gout t of 
Wards , I L R ,6 Calc , 764 , Nand Kumar v Radha 
Kuan , ID R , I All , 282 , and Katama Natchiai } s 
case, 9 Moore's I A , 539 , lefeired to Also that M's 
withdrawal of her suit was not a bar to the suit 
of the plaintiff. Sant Kumar v Deo Saran 

[I. L. R., 8 All., 365 

251. Reversioner . — 

On her husband's death, a Hindu widow obtained 
possession of his estate as his heir, and, in a smb 
against her for possession thereof by certain persons 
claiming to succeed to the estate as rightful heirs, a 
decree was obtained by them. JHeld that such 
deciee was a bar to a new smt against those persons 
by the daughter claiming the estate in succession to 
the widow, the decree having been fanly and pro- 
pel ly obtained against the widow Nand Kumar v. 
Radha Kuari . . I. L. R., I All., 282 

252. Decree in suit by Hindu 

widow. — Revei sioners, 8uit by — Alienation by 
life-tenant — Adverse possession — A daughter suc- 
ceeded to a share of her father's estate, and transfer- 
red it in full property by a formal instrument or lkrar- 
nama, dated Maich 1849, to her gi anddaughter, ex- 
pressly naming her and treating her as her heiress, 
— the transfer being in the nature of a lelease, 
reserving maintenance and other advantages to the 
donor Upon the application of the granddaughter 
before the Collector for the mutation of names ac- 
cording to the terms of the ikiarnama, the reversion- 
ers (collateral heirs of the father) affected to contest 
the unauthorised nature of the alienation, hut diop- 
ped their opposition In 1857 the diaxas, or alluvial 
lands attached to the estate, weie perpetually settled 
with the granddaughter. The ahenoi quarrelled 
with her gi anddaughter, and m 1857 biought a suit 
against her to set aside the ikiarnama, upon the 
ground of the non-performance of a condition subse- 
quent The plaintiff succeeded m the first Court, 
hut the judgment was revei sed (October 1858) on 
appeal to the Zillah Judge Pending the appeal the 
plaintiff died (February 1858), and the reversioners 
applied to be, and were, admitted as her heirs to con- 
duct the appeal The granddaughter lemamed in 
possession fiom the date of transfer until 1866, when 
she died In April 1867 the present suit was 
brought by the surviving xeversioner, who claimed to 
he entitled to reco\ ei possession of the piopeity by 
right of mhentance from the alienor's father He 
was one of the reversioners who had been admitted 
to conduct the appeal in the foimer suit upon the 
death of the alienor JBeld (on special appeal and 
review), there had been no adverse possession; the 
instrument enured as a transfer of the donor's life- 
mterest only, the judgment m the former suit 
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Decree in suit by Hindu widow —conti- 
nued 

brought to set it aside did not bind or affect the 
reveisioners, who m that suit merely represented the 
interest of their predecessors, the life-tenant. Raj 
KtJNWAR V INDFRJIT KUNWAE 

[5 B L. R., 585 : 13 W. R. s 52 

253. — ■ Sint against re- 

mote reversioner . — Subsequent suit for possession bg 
reversioner. — A Hindu widow and her son, the 
then piesumptrve heir to property claimed by the 
widow, obtained a deciee against a moie i emote 
reversionary heir The son piedeceased his mothei, 
and the peison against whom the decree had been 
obtained became the next reversionary heir Hpld, 
in a suit for possession by him, that the decree m the 
previous suit did not opeiate as a res judicata. Ram 
Chunder Poddab v Habi Das Sen 

[I. Ii. R., 9 Calc., 463 

254. Decree against member of 

joint family. — Civil Procedure Code , 1859, s. 2 — 
Dormer suit by one of several parties who after- 
wards sue through a receiver. — A previous decision 
against one member of a family suing to recover his 
own share of cei tam property is no bar, under section 
2, Act YIII of 1859, to a suit by the receiver m the 
name of the whole family to recover the whole pio- 
peity. Jtjgg-ttnnath Pebshad Dutt v Hogg 

[12 W. R., 117 

255 . Decree in suit by manager 

of joint family. — Manager of joint family us re- 
presentative of other members — Subsequent suit by 
another membei on same cause of action — A Hindu 
family is regarded as a corpoiation whose interests 
are necessanly centred m the manager, the pre- 
sumption being that the manager is acting for the 
family, unless the conti ary is shown. Before the 
introduction of the Civil Piocedure Code this was so 
equally with regard to litigation as to other transac- 
tions, and it was not then obligatory, or even custom- 
ary, for a Hindu managei to setfoith that be sued 
in a repiesentative chaiacter (as now required by 
the Code, section 50), or to add the co-owners as 
parties to the suit (as required by English law) A 
suit, therefore, brought in 1856 by the manager of a 
joint Hindu family consisting of himself and the 
plaintiff, and no fraud or collusion being alleged, 
bound the plaintiff, though then a minor, and he could 
not afterwards bring a second suit on the same cause 
of action Gan Savant Bal Savant v Narayan 
Dhonb Savant . . 1. 1*. R., 7 Bom., 467 

250 , Decree against manager 

of joint family — Civil Procedure Code, 1877, s. 
13 — - Karnavan of Malabar tarwad , Decree against. 
. — A decree against a karnavan of a Malabar tar- 
wad, as such, is binding upon the members of that tar- 
wad, though not parties to the suit, in the absence of 
fraud or collusion. Explanation 5 of section 13, 
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Civil Procedure Code, is not limited to the case of a 
suit under section 30 The members of a tarwad 
claim under a karnavan, suing as such, withm the 
meaning of explanation 5 of section 13 Vara- 
naeot Narayanan Hambubi v. Varanakot Na- 
rayanan Namburi . I. L. R., 2 Mad., 328 

257. Karnavan of 

Malabar fartvad, Decree against . — A decree agamst a 
person who happens to be the karnavan of a Mala- 
bai tarwad is not necessarily binding on the tarwad 
m the absence of fiaud Elayachanidatkil Kombi 
.Achen v Kenatumkoea Lakskmi Amma 

[I. L. R. } 5 Mad., 201 

258. Decree against 

"karnavan of Malabar taiwad — Necessary pm ties 
to suits against property of Malabar famihes — 
Malabar law — Nambudm family, Status of — Civil 
Procedure Coae, 1877, s 13, expl 5, s . 30. — The 
plaintiff, a member of a Malabar Nambudri family, 
sued for certain land, claiming it as the property 
of his family, the Vadasheri lllam. He had been 
dispossessed by the defendants under a decree de- 
clanng their title to the land agamst the plaintiff’s 
elder brother, who claimed it on behalf of the 
Vadasheri lllam. Held that the plaintiff was not 
estopped by the former decree from recovering the 
land Per Innes, J . — The question whether a decree 
obtained against the karnavan of a Nayar tarwad or 
of a Nambudri lllam in Malabar is binding on the 
family is purely one of procedure The dictum in 
YaranaTcot Narayanan Nambun v Vnranakot 
Narayanan Nambun, I L 12,, 2 Mad , 328, that 
m the absence of fraud or collusion a decree against 
the karnavan, as such, is binding on the anandra- 
vans of the tarwad, is not warranted by any provision 
of the Code of Civil Piocedure. Every membei of 
the tarwad is entitled to he made a party, or to have 
notice under section 30 of the Code of Civil Pro- 
cedure, m any suit the object of which is to affect 
the tarwad property Explanation 5 of section 13 
of the Code of Civil Procedure does not refer to 
bond fide defences, hut to bond fide claims, and does 
not make a decree binding on a person not a party 
to it where the actual defendant was jointly interest- 
ed with such person m the subject-matter of the 
suit and defended the suit bond fide. Hazir Qazi 
v Sonnmonee Dassee , I L. JR, , 6 Calc , 31, approved. 
Kunnathurillath Vashdevan Nambudri V . 
Narayanan Nambudri . I. Ii. R., 6 Mad., 121 

259. — — "Effect of decree 

on other members though not parties to the suit — In 
1870 A. sued B for a piece of land, and obtained a 
decree against him m the oiigmal suit and appeal. 
Subsequently, in 1875, C and D , the nephews of B , 
brought a suit against A. and B. for them shares in 
the land, alleging that there was collusion between 
A, and B* in the previous suit. It was found that 
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— continued , 

C and D . and tlieir uncle B. had lived together as 
members of an undivided Hindu family at the time 
of the former suit, and that he (B.) was the manager 
of the family and assisted by his nephews, C. and D , 
in defending the former suit C and JD, made no 
allegation m their plaint that they were minors at 
the time of the formei suit, nor did they assign any 
reason foi not asking to have been made co-defendants 
in it. Their allegation of collusion between A and 
B was not pioved Held that the plaintiff's suit, 
under those en cum stances, was barred by the foimer 
suit under section 2 of Act VIII of 1859 Jogendro 
Deb Furkut v. Fumndro Deb FurJcut , 11 JB. L JB , 
244 , and Mayaram Sevaram v. Jayvant Pandurang, 
I . L 22 „ 5 Bom., 687 , note, referred to. Narayan 
Gop Habbu v. Pandurang Gantt 

[I. L. R., 5 Bom., 685 

260. * Sale in execu- 

tion of decree — Mitakshara law — Alienation , 
voluntary and involuntary, by the members of a 
family governed by the Mitakshara law — A , a 
Hindu governed by the Mitakshara law, after the 
attachment of a property, part of his ancestral estate, 
to which he and his minor son B were jointly 
entitled as members of a joint Hindu family, conveyed 
"by a deed of gift the whole of his interest m the 
ancestral pioperty, including the piopeity under at- 
tachment, to B Five days after the execution of the 
deed of gift, the property was sold m execution for the 
decree of the attaching creditor C , and was purchased 
by C at such sale. Ten days after the sale, A insti- 
tuted proceedings under section 256 of Act VIII of 
1859 to set it aside on the ground of irregularity. 
These proceedings were afterwards continued m the 
name ot A , but virtually on behalf of the minor B , 
under the control and direction of the Collector, who 
had taken chaige of his estate, and appointed a 
manager under Act XL of 1858 These proceedings 
terminated m 1874 "by the application to set aside 
the sale herns: dismissed, and the sale was tlierefoie 
confirmed, and C took possession of the pioperty 
In 1877 a suit was instituted on behalf of B by the 
manager appointed by the Collector against C. and A. 
to recover possession of the property, on the grounds 
— (1) that when it was sold it was not the property 
of A , the judgment-debtor , and (2) that the pro- 
pel ty of a joint Hindu family could not be sold or 
alienated by, or taken in execution of, a decree 
against a single member of that family Meld 
that the fact that the plaintiff, through his guardian, 
had actively intervened m the proceedings under sec- 
tion 256 of Act VIII of 1859, was no bai to the in- 
stitution of the present suit on his behalf. Collec- 
tor or Monghyr v . Hurdai Narain Shahai 

[I. L. R., 5 Calc., 425 

S C Ruder Perkash Misser v. Here ai Narain 

Sahtj . . . 5 C.L.K., 112 
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2 01. Decree against member of 

joint family as representing minor son.— 

Alienation made without consent of co-sharers — 
Civil Procedure Code, 1877, s IS — “ Same 'parties ” 
— Q-. sold an estate nominally to the minor son of K. 
"but m reality to K. K. bi ought a suit m his minor 
son’s name against 27., the mortgagee of such estate, 
to redeem the same. M set up as a defence to such 
suit that such sale was invalid under Hindu law, as 
such estate was a share of certain undivided property 
of which he was a co-shaier, and had been made with- 
out his consent It was finally de cided m that suit that 
such estate was a share of such undivided property and 
not the separate pioperty of G , and that such sale was 
invalid, having been made without the consent of N , 
a co-sharer of such undivided pioperty G. subse- 
quently redeemed such estate, and having done so, 
sold it a second time to K. 27 thereupon sued 2T to 
set aside such sale on the same ground as that on 
which he had defended the former suit. Meld that 
the issue in such suit whether such estate was a 
share of undivided property or the separate pioperty 
of G. was res judicata, inasmuch as A", though not 
in name, yet m fact, was a “party” to the foimer 
suit in which such issue was raised and finally de- 
cided. Khub Chand v. Narain Singh 

[I. D. R., 3 AIL, 812 

262. Dismissal of former suit to 

have property declared joint. — Subsequent suit 
for partition — Wheie a plaintiff's claim to have a 
property declared ljmalee had been dismissed m a foi- 
mer suit, his suit for apaitition of the same property 
was held to "be barred against a defendant who had 
"been a party to that suit, as well as against defendants 
who were not m possession. Besharutoollah v. 
Ajoo 14 "W. R,, 195 

263. Suit against defendants 

as principals.— Civil Procedure Code, 1859, s 2 . 
— Subsequent suit against them as agents — A pre- 
vious suit m which the plaintiff elected to sue the 
defendants as principals, bars a second suit on the 
same contract m which the defendants are charged 
as responsible agents under a trade usuage. Dev- 
rav Krishna v. Halambhai 

[I. L. R., 1 Bom., 87 

204. - Suit not between same 

parties. — Meld, on the facts, suit not baned by sec- 
tion 2, Act VIII of 1859, not being between the same 
parties Umes Chandra Roy v Nabin Chandra 
Maztjmdar . . . 5 B. L, R., 327, note 

S. C Woomesh Chunder Roy v Nobin Chun- 
dee Mozoomdar . . 10 W. R„ 457 

Abdool Gueeoor Khan Chowdhey v Golam 
Nujue . . . .16 W. R., 298 

265. Decision as to 

validity of will — 8. died m 1865, leaving two sons, 
M. and G M took possession of the property of S. 
under a will alleged by her to have been executed by 
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8 In 1867 Gr brought his suit, as one of the heirs 
of S , to set aside the will, and made his brother AT. 
a co-defendant The Principal Sudder Ameen dis- 
missed the suit, finding on the evidence that the will 
was genuine In 1869 AT brought this suit for his 
share as heir of 8 against M The first Court found 
that the will was a foigery, and gave the plaintiff a 
decree On appeal, the Judge held that JV’s claim 
was barred by the decision m the former suit brought 
by his brother, and leversed the decision of the first 
Court. Held , on special appeal, that it was not bar- 
red by the finding of the Court m G ’$ suit, as N, 
was no party to that suit, and he could not m any 
manner have availed himself of a decree m that suit 
to enforce a claim to his share Nabin Chandba 
Mazpmdab v Mtjkta Sttedabi Debi 

[7 B. L. R., Ap., 38 : 15 W. R. s 309 

266. Former suits on 

Herat between several parties . — Five brothers, A , 
B , C> D, and E, executed an lkrar, by which 
talook N and others weie to remain m their posses- 
sion, and under the management of A. On refusal 
to give his brothers their shares of the profits, they 
sued separately and obtained decrees against him for 
the amount due to them In a suit by A’s son 
against B for the sums which his father was com- 
pelled under the lkiar to pay his other bi others, on 
the allegation that B alone was in possession of 
talook N and appropnated the rents, wrongfully, — 
Held that the suit was not barred by the former 
suits under the lkiar, except so far as B’s share m 
talook N was concerned, Khetteo Nath Dey v 
Gossain Doss Dey . . . 7¥.R„ 188 

267. Decree declaring imparti- 

billty . — Subsequent suit for partition — The plain- 
tiffs, mirasidars of a village, held on pungavaly 
tenure, sued their co-mirasidars, the owneis of the 
remaining shares, and others, occupants of land m the 
village, for a partition of the common lands of the 
village and an allotment to the plaintiffs of specific 
parts thereof proportionate to the shares which they 
represented. In a former suit, to which all the present 
mirasidars were parties, either actually or as privies 
to those through whom they claim, it was decided 
that no right existed m any individual shareholder of 
the village to have allowed to him a distinct portion 
of the common lands in propoition to his share or 
shares. Held that the former decree declaring the 
impartibihty of the common land of the village was 
conclusive in the present suit between the present 
shareholders upon the same question of fight Sita- 
bamaiyab v Aeagtry Iyeb . . 4 Mad,, 285 

268. Decree in suit to establish 

right. — Subsequent suit for possession — Civil Pro- 
cedure Code , 1859 , s 2. —Suit between same parties 
— The plaintiff sued to recover possession of certain 
houses and grounds as belonging to his zemmdari, 
setting forth that the premises m question had been 
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(a) Same Pasties ob theib Repbese^ttatites 
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Decree in suit to establish right— conti- 
nued 

occupied by bis paternal grandmother, on whose 
death the defendants had taken wrongful possession. 
The defendants claimed to he legally entitled to the 
premises m question, and contended that the plain- 
tiff's suit was barred under section 2, Act VIII of 
1859, by reason that the plaintiff had already, during 
his grandmother's lifetime, brought a suit against 
her and the defendant's father, as a co-defendant, to 
establish his light to the same piemises, which suit 
h.\d been dismissed The defendants also pleaded 
limitation. It appeared that in the former suit the 
relief sought by the plaintiff was substantially to 
restrain his gi andmother from acts of waste m alien- 
ating property which had belonged to her deceased 
husband by assigning it to her co-defendant , hut 
that, as regards the property now claimed, although 
it was mentioned m the plaint, no charge had been 
made that she had assigned it, or intended to assign 
it, to her co-defendant, nor any allegation to show 
that the co-defendant had any interest in it Held, 
reversing the decisions of the lower Courts, that, 
undei the circumstances, the decision in the former 
suit was not a decision in a suit between the same 
parties, or parties under whom they claimed, and that 
the cause of action m the present suit was not de- 
termined in the former suit Held , also, that the 
defendant's plea of limitation could not he deter- 
mined without a finding as to whether the plaintiff's 
grandmother, who died withm the period of limita- 
tion, had held the premises with the plaintiff's leave, 
or as a trespasser Zamindae op Pittapubam v. 
Pbopeietoes op Kolaeka 

[I. Jj. R„ 2 Mad., 23 
L. R , 5 I. A., 200 
S C. Rama Rao v. Stjeiya Rao . 3 C. L. R., 265 

Reversing the decision of the High Court in Rama 
Rao v. Stjeiya Rao . . I. B. R., 1 Mad., 84 

269. Decree in suit by first 

mortgagee for sale of mortgaged property. — 
Second mortgagee not made a paity . — Subsequent 
suit by second mortgagee on mortgage — Civil Proce- 
dure Code, 1882, s IS. — Meaning of “ between parties 
under whom they or any of them claim " — Upon the 
death of G , a Mahomedan, his estate was divisible into 
eight shares, two of which devolved upon his son, A 
one upon each of his five daughters, and one upon 
his widow, B The name of B. only was recorded m 
the revenue registers m respect of the zemindari 
property left by G In 1876 A and B gave to X a 
deed of simple mortgage of biswag out of a 5- 
biswas shaie of a village included m the said property. 
In 1878 A. and B. gave to S a deed of simple mort- 
gage of the 5 his was, which were described in the 
deed as the widoVs “own" property In 1882 X. 
obtained a decree upon his mortgage for the sale of 
the mortgaged property, and it was put up for sale 
and purchased by X. himself in January 1884. In 
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Decree m suit by first mortgagee for sale 
of mortgaged property — continued 

February and November 1884 the daughters of G. 
obtained ex parte decrees against A . and B m suits 
brought by them to i ecover their shares by inherit- 
ance m the 5 biswas. In 1885 S brought a suit 
upon his moitgage of 1878, claiming the amount due 
thereon and the sale of the whole 5 biswas. To this 
suit he made defendants A t and B , G’s daughters, and 
AT, alleging that the- decrees of February and Novem- 
ber 1884 were fraudulently and collusively obtained , 
and as to the auction sale of January 1884, that the 
2£ biswas were sold subject to his mortgage, he not 
having been made a party to the suit brought by X 
upon the deed of 1876, and therefore not being 
bound by any of the proceedings taken therein or 
consequent thereto On behalf of the daughters it 
was contended {inter alia) that the decrees obtained 
by them against A and B m February 1884 were 
conclusive, by way of res judicata, against the 
plaintiff, who, as mortgagee from A and B , claimed 
under a title derived from them Held that, there 
being no evidence to show that the deciees of Feb- 
ruaiy and November 1884 weie fr<fudulently and 
collusively obtained, the Court of first instance was 
right in exempting the shares of the daughters from 
the lien sought to be enfoiced by the plaintiff, and 
that, inasmuch as the deed of 1876 was pnoi m date 
to the plaintiff’s deed of 1878, and there was no 
allegation of fraud or collusion m rcgaid to it, the 
decree and sale m enforcement of the former deed 
would defeat the rights of the plaintiff under the 
latter Khub Chand v. Kalian Das , I L R , 1 All , 
240 , and Ah Hasan v. Dhrja, I. L. 4 All , 518, 
refened to Per Mahmood, J.— The decrees of 
February and November 1884 did not operate as 
res judicata against the plaintiff, inasmuch as a 
moi tgagee cannot be bound by a decision relating to 
the mortgaged property m a smt instituted after his 
mortgage, and to which he was not a party After 
a mortgage has been duly created, the mortgagor, m 
whom the equity of redemption is vested, no longei 
possesses any such estate as would entitle him to 
represent the rights and interests of the mortgagee 
in a subsequent litigation, so as to rendei the result 
of such litigation binding upon andjconclusive against 
such mortgagee The plaintiff m the present si it 
could not be treated as a party claiming under his 
mortgagors, withm the meaning of section 13 of the 
Civil Procedure Code, and that section must be 
interpreted as if, after the woids “ under whom they 
or any of them claim,” the words “ by a title ansmg 
subsequently to the commencement of the foimer 
suit” had been inserted Duma Sahu v Jeonatain 
Dali, 8 B L R , A. C., 407 12 W. M, 362 , and Ro- 
mmalee Nag v. Koylash Chunder Dey, ID R , 4 
Calc., 692 , referred to Outran v. Morewood, 3 Bast , 
846 i Boykuntnath Chaiterjee v. Ameeroomssa Kha - 
toon, 2 W. R , 191 , Katama Natchiar v Mooitoo 
Vijaya Raganadha , 9 Moore's I. A., 539 , and 1 lam 
Gooinar Sew v, Brosunno Coomar Sem , W. R. t 1864 , 
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875 , distinguished. The principles of the rule 
res judicata, as part of the law of civil procedure 
properly so called, and those of- the rule of estoppel, 
as part of the law of evidence, explained and distin- 
guished. Sita Ram v, Amie Beg- am 

[I. D. R. 5 8 All., 324 

270. Illegitimacy, Question of.— 

Execution of decree — Act XXIII of 1861, s. 11 — 
The questions which, under section 11, Act XXIII of 
1861, may be determined by a Court executing a 
decree, must be between parties to the suit m which 
the deciee was passed, and must relate to the execu- 
tion of the decree. A person who w as not on the re- 
cord when the decree was made does not constitute 
himself a party to the buit by applying for execution, 
and a question as to his legitimacy is, consequently, 
not one which the Court executing the decree is 
competent to entertain A declaration by a Court 
m execution pioeeedmgs, tbat a peison not a party 
to the suit applying for execution is legitimate, since 
it is made without junsdiction, cannot, under section 
2, Act VIII of 1859, be pleaded as a bar to a legular 
smt m which it is sought to establish the illegitimacy 
of the applicant Abidtjnnissa Khatttn v Amie- 
unnissa Khatun . . I. h. R , 2 Calc., 327 

[L. R., 4 I. A., 66 

271. Suits in right of 

inheritance. — M , m 1866, brought a suit against A , 
her son S , B , and C , who, like her, all claimed a right 
to inherit the estate of AT., deceased, for her share by 
luhenfcance m AT Restate, alleging that she had been 
lawfully mamed to him. She only denied A 3 s right 
to mheut, who claimed as K*s adopted son , admitting 
the right of S , who claimed as her lawful son by AT, 
and that of B and C , who claimed as wife and daugh- 
tei respectively of K S supported Ins mothei’s claim. 
A ,B , and C denied that M had been lawfully mamed 
to K , and alleged that S was the son of M , not by 
K , but by another person It was decided in that suit 
that At had been lawfully married to K , that S was 
the lawful son of K by M , and that A was not the 
adopted son of A" In 1880 S sued A for possession 
of share m such estate, C having died, claiming as 
C/s step-brother and heir A set up as a defence that 
M was not K’s wife, nor was S K’s son. Meld that, 
inasmuch as, although m the formei suit A and S . 
stood togethei m the same airay, they wei e m fact 
opposed to each othei, S being on the side and sup- 
porting the case of his mother, and A. being the true 
defendant, such suit was one between the same par- 
ties as the second, and the mattei of S 3 s legitimacy 
having been laised and finally decided m the former 
suit by a competent Court, was res judicata and 
could not be again raised m the second suit. Sha- 
dal Khan v. Amin-tjlia Khan 

[I.Ii.R., 4 All., 92 
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272. Party as representative. 

—Civil Piocedure Code , 1877 , ss 13, 244. — In 1872 
A brought a suit on a mortgage against the mort- 
gagor, a Hindu widow, who died pending the suit. 
A then applied that the suit should he levived 
against JB as the lepresentative of the defendant 
B denied that he was such representative, but the 
Judge refused to go into the question, made JB a 
party, and gave A a decree for the sale of the mort- 
gaged propei ty B subsequently bi ought a suit to 
have it declared, inter aha , that the mortgage and 
decree only covered the widow's life-interest. Held 
that the suit was not baued eithei as res judicata 
or under the provisions of section 244 of the Code of 
Civil Piocedure Kanai Ball Khan v. Sashi 
Bhuson Biswas 

[I. L, R., 6 Calc., 777; 8 C. L. R., 117 

273. Mortgage . — 

Purchaser of mortgagors interest.— Sale m exe- 
cution of decree — • Omission to revive suit. — A 
mortgagee bi ought a suit on his mortgage against 
his mortgagor and against A , a person who had pur- 
chased the light, title, and interest of the mortgagor 
In execution of a money-decree obtained against him 
subsequently to the moitgage Pending the mort- 
gage-suit, and bet oi e deciee, A died, but the suit 
was not revived against his repiesentatives The 
usual mortgage-deciee was passed m favour of the 
mortgagee, who, m execution thereof, sold a portion 
of the moitgaged piopeity to B. In a suit bi ought 
by B . against the lepresentatives of A for the pro- 
perty purchased and for geneial lelief,— Reid that 
the decree m the mortgage-suit was not binding on 
the repiesentatives of A. , noi, under the provisions 
of Act VIII of 1859, did the failuie to revive such 
moitgage-suit prevent B fiom bringing the second 
suit against’ A ’ s lepiesentatives Bepinbehari 
Bundopadhya v. Brojonath Mookhopadya 

[I. Xu R., 8 Calc , 357 

274. * Suit for eject- 

ment — Lessor and lessee — An ejectment suit by 
B/s tenant against the defendant having been dis- 
missed, a second ejectment suit was subsequently, 
after B 3 s death, brought m respect of the same land 
against the defendant by the successor m title of B. 
Meld that, inasmuch as a lessor cannot be consi- 
dered as claiming under his own lessee, the pnuci- 
ple of res judicata did not apply Rambromo 
Chuckerbutty v . Bunsi Kurmokae 

[11 C. L. R., 122 

275. Former decree declaring 

Status of occupiers of Bolding. — Suit not be- 
tween same parties . — An attempt having formerly, 
on the cessation of the services rendered by some 
paiki-bearers, been made to oust them from certain 
chakran lands which they had held for many yeai s, 
and which they had claimed to hold lent-freeforthe 
future, and it having been held on that occasion 
that though theirs was not a rent-free tenuie or an 
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umntenupted tenure fiom the time of the decennial 
settlement, yet they had clearly acquiied a right of 
occupancy, — Held , on a suit being brought by the 
zemindar against the same bearers for recoveiy of 
rent, that, although the former suit had not been 
hi ought by the zemindar personally, hut by the per- 
sons to whom he had attempted to transfer the lands, 
yet the decision m that suit clearly established, as 
between the zemmdai and the palki-hearers, a i ela- 
tion of landlord and tenant, which empowered him 
to recovei ai reais of rent from them. Suroop 
Sirdar v . Beer Chunder Manikhya 

[25 W. R., 370 

276. Suits between represent- 

atives . — Document fauna, conclusive — Where A. 
sued B. for moneys alleged to be due under certain 
documents, and B pleaded that the demands had 
been included m a settlement of accounts, embodied 
m a document which he set forth in his answer, and 
the suit was dismissed, on the ground that being 
included m the settlement the demands no longer 
existed as causes of action , — Held that A/s repre- 
sentative was not estopped from disputing the docu- 
ment in a subsequent action bi ought by him against 
the repiesentative of B. JEastmore v Laws , 5 Bing 
H , C. 444, concuired m Tieumala Rau Sahtb v . 
Pingala Bukhara Rau . . 1 Mad., 312 

277 . Purchaser from party to 

suit . — Civil Procedure Code , 18S2, s 13 — Vendor 
and punhuser. — Purchase pendente hte — Certain 
persons, claiming by right of mheiitance to C , sued 
B , N , A , X.y and otheis for possession of certain 
immoveable propei ty, and, on appeal to the High 
Court in August 1876, their claim w r as decreed m 
full In the couise of the litigation which ended m 
that deciee, Z . purchased ceitam immoveable pro- 
pei ty from B > E > A, and K. Z was subsequently 
dispossessed of such property m execution of the 
decree of August 1876 He thereupon sued the 
holders of that decree for possession of the same, 
alleging that his vendors had mhented it from D ; 
that the figures of the total of C’s property given 
m the plaint m the former suit were erroneous , that 
the property now m suit was not affected by that 
deciee, and that he had been improperly dispossessed 
of it It appeared that there was m fact a mistake 
in the total of the extent of C 3 & propei ty as stated 
m the plaint in the former suit. Held that the 
plaintiff having purchased pendente hte was bound 
by the decree of the High Court against the persons 
through whom he claimed, that the claim in the 
fonner suit having been decreed m full, the property 
now m suit was then decreed to the present defend- 
ants , and that the claim of the plaintiff to go behind 
that decree could not be entertained' Hukm Singh 
v Zauki Lad . . I. L. R., 6 All,, 506 

278. Suit by sou not claiming 

through his father.— Gift to Hindu widow.— 
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Separate property — C„ a Hindu subject to the 
Mitakshara law, died leaving a widow, R , but no 
issue. In bis lifetime be bad transfeired to R by 
gift mouzah R,, a portion of bis real estate After 
bis death, J and JR., bis brothers, sued R. for the 
possession, of C.’s real estate, on tbe ground that it 
was ancestral property This suit was dismissed, it 
being held by tbe Sudder Court that C 3 s real estate 
was separate property, to which his widow would be 
entitled to succeed by inheritance. The Sudder 
Court determined that JR had acqmied mouzah R, by 
gift from C , and that R took under the gift a life- 
interest m the property only J and JP. havmg died, 
R made a gift of mouzah R to her agent as a reward 
for his faithful services 2V, the son of J", sued as 
the heir of bis uncle C , to set aside this gift to the 
agent as illegal Held that the decision m the 
former suit did not make the question as to the 
interest JR. took under the gift from her husband 
res yudicata , inasmuch as N did not claim through 
his father when suing as heir to his uncle Rum 
Harain Singh v Rup Kuar 

[I. L. R„ 1 All., 734 

279. Representation of the es- 

tate of a Hindu talookdar by his widow m 
a suit for the succession.— Ac tl of 1869 — Act 
XXIV of 1870, s. 25 — Issues substantially the same 
as those raised m the present suit, relating to the suc- 
cession to a talookdau estate, had been decided m a 
former suit, m which an order of Her Majesty m 
Council declared who had the right to succeed. EJeld 
that a claimant, whose interest was such as would vest 
m him only upon the death of the widow of the last 
talookdar, was hound by the order so made, on the 
giound that he was privy to the former suit, the whole 
estate, for the purpose of repiesentmg it, being vested 
in the widow, who was a party to that suit JKatama 
Natchiar v The Raya of Shwagunga, 9 Moor e y si A , 
589, refened to and followed That order deelaied 
that a will made by the last talookdar, wheie- 
by a power to appoint a successor in the talook- 
dan had been given to the widow, had been revoked, 
and determined the right to succeed as upon an in- 
testacy. The person whom the widow had appoint- 
ed by her will, now contending that he was not 
bound by the older, havmg been, when the former 
suit was instituted, a minor, without any duly ap- 
pointed guardian, it was held that, whether he had, 
or had not, by acts after attaining full age (havmg 
been nominally a party), become estopped from set- 
ting up the above, he was, at all events, bound by 
tbe ordei ; on the ground that the widow, holding 
an estate at least as large as that of the Hindu widow 
in her husband’s property, was the full repiesenta- 
tive of the estate m the former suit, the appoint- 
ment made by her being such as would opeiate only 
on her death. JSeld also that, although a manager 
of the estate bad been appointed under the provi- 
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sions of Act XXIV of 1870 (the Oudh Talookdars’ 
Relief Act), but had not been made a party to tbe 
suit, tbis omission did not, under section 18, affect 
the validity of the deciee between the parties. 
Peetabnakain Singh v . Triloeinath Singh 
[I. L. R., 11 Calc., 186 : L. R., 11 1. A., 197 

280. Benami proceedings. — 

Decision in former suit. — In execution of a decree 
of the Revenue Court in a suit brought by K. for 
arrears of rent of a certain putm, the putm was put 
up for sale and purchased m the name of G. The 
rent havmg again fallen into arrear, AT. took pro- 
ceedings against G under Bengal Regulation VIII of 
1819 for the sale of the putm, but the arrears having 
been paid the putm was not sold In a suit for arrears 
of rent of the same putm subsequently brought by JK. 
against G , J ? , and B. (the wife of P ) jointly, on 
the allegation that the putm had been purchased by 
G benami for P and B., — JSeld that the suit was 
not barred by the former proceedings instituted by 
K. against G under Regulation VIII of 1819 Pro- 
SONNO COOMAE PAL CHOWDRY V. KOYLASH CHUNDER 

Pal Chowlhry B L. R., Sup. Vol., 759 : 

2 Ind. Jur., H. S. 327 : 8 W. R., 428 

281. Suit for con- 

firmation of possession and declaration of title — 
A brought a suit foi a debt against B , obtained a 
deciee, and attached certain land in execution G. 
intei vened, claiming the piopeity as his , hut, on the 
28th March 1868 his claim was disallowed, on the 
ground that m two suits previously brought against 
C. and others for possession of the same pioperty, on 
the 30th December 1863, by X and Y , whose in- 
terest had, pending the suit, been purchased by P., 
it had been decreed that the land belonged to B. 
The deciees m these suits were dated 13th and 19th 
January 1864 , they were m favour of B , and ran m 
his name alone C had purchased a moiety of the 
property at an auction sale on the 7th Maich 1859, 
X and Y. claimed undei a pre-existing mortgage 
over the same piopeity, the equity of redemption 
under which had been foreclosed C now brought a 
suit against A and B for confirmation of his posses- 
sion and a declaration of his title to the property. 
He alleged that B w r as his servant, and had purchased 
the intei est of X and Y m the pioperty benami 
for him, that he (C) had made the purchase with 
his own money m the name of B . , that the suits 
originally brought by X and Y bad really been com- 
promised, that while the decrees of the 13th and 19th 
January 1864 were nominally m favour of B., they 
were really m his ( 0 favour, and that the suit 
brought by X and Y. had been allowed to proceed m 
B ’s name, m order that C.’s title might be strength- 
ened by a decree m his favour, B. being only no- 
minally the decree-holder. C. also stated that, since 
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Benami proceedings — continued . 

Bis purchase on 7th March 1859, he had always been 
in possession, and he dated his cause of action from 
the 28th March 1868, when his claim to the pro- 
perty which had been attached by A m his suit 
against 3 was disallowed The Subordinate Judge 
gaye a deciee m favour of the plaintiff C 3 alone 
appealed to the High Court Meld that C , not; hav- 
ing been disturbed in his possession, and seeking a 
declaration of his title only and no lelief, should have 
stated clearly and precisely what that title was , that 
as against A , who had not appealed, the decision of 
the Subordinate Judge was final , that as between 3 
and C the matter was res adjudicata , that C. could 
not go behind the decrees of the 13th and 19th Jan- 
uaiy 1864 which had been passed in favour of 3 , 
and show that the pui chase by 3 and subsequent 
decrees were really benami for (7., and m his favour 
Bhawabal Singh v Rajendba Pbatap Sahoy 

[5 B. Xi. R., 321 ; 13 W. R., 157 

282. Suit for share of estate of 

Mahomedan. — Lien for dower . — A Makomedan 
died, leaving among others a widow and a sister enti- 
tled to shares m his estate. The widow got possession 
of the whole. The sister died, and after her death 
her husband, on behalf of himself and grandson, sued 
the widow to obtain the shares to which the deceased 
sister was entitled, and obtained a decree for pay- 
ment of the same, after satisfaction of the widow's 
lien for dower, m ceitam proportions to himself and 
grandson The husband's intei est m the deciee was 
subsequently confiscated by Government for having 
taken part with the enemy m the Mutmy He sub- 
sequently died leaving his grandson The widow 
died during the Mutiny, and her brothei was put into 
possession of the property by the Government as her 
heir The grandson now sued the widow's brother to 
recover his own and his grandfather's share, alleging 
that the lien for dower had been satisfied. Held , 
the suit was not baned by Act VIII of 1859, section 
2. Mahomed Ameenooden Khan v. Mozuefeb 
Hossein Khan 

[5 B. L. R., 570 : 14 W. R., P. C. s 5 

(5) Intebyenoes. 

283. Intervenor added in for- 

mer suit, — Suit against other -parties — A suit to 
recovei possession of land, on the ground of pur- 
chase fiom the admitted owners, is not barred by 
Act VI II of 1859, section 2, simply because plaintiff's 
claim as against the same defendant was dismissed 
m a former suit m which he (defendant) appeared as 
an mtervenor. Tuxhba v. Deo Naeain Singh 

„ [24W.R., 248 

284. ------------ Reservation of 

tntervenor’s rights — Civil Procedure Code, 1859 , 

2 — In a foimer suit against a party and his 
vendor, in which an mtervenor was made a defendant. 


RES JUDICATA — continued . 

8, Parties — continued, 

(5) Intebvenqbs — continued . 

Intervenor added in former suit — conti- 
nued . 

plaintiffs obtained a decree with a reservation of in- 
tervener's rights The decree was not a res adjudi- 
cata m a subsequent suit by a purchaser from the 
mtervenor against the said vendee, the reservation 
being a mere obiter dictum . Buskh Ali v Nittya- 
nund Doss . . . . 5¥.R 1} 227 

285. - 1 — — — — — — - Suit for rent. 

— Enjoyment of and receipt of rent. Proof of — 
Plaintiff sued for lent of land alleged to be a 3 annas 
15 gundahs share held by him on a defined right De- 
fendant admitted the claim. An mtervenor appear- 
ed, alleging that the land was situate m the 7 aonas 
share of the talook, and that he had purchased 
3 annas 15 gundahs of this share, for which a decree 
had been given to him, and that he held it as a joint 
copaicener. Held that as the decree did not state 
patently the subject-matter to be that of this suit, 
the principle laid down m the case of Syud Ahmed 
Reza, 5th August 1863 , did not apply, and that as 
it did not clearly adjudicate against the plaintiff's 
right, the principle laid down m the case of Tannee 
v. j Bamundoss MoaJchef 1W R , 331 , had no bearing. 
Accordingly the mtervenor was bound to show actual 
and bond fide receipt of rent as required by section 77, 
Act X of 1859. Gttgun Chijndee Chuckeebtttty 
v. Ajmfl Ali . . . . 11 W. R„ 91 

288. Civil Proceduj s 

Code , 1859 , s . 2 — Suit for rent —A sued 3 and C. 
m the Civil Court to recover possession of certain 
lands, of which he alleged that they had dispossessed 
him, under a decree obtained by them m a suit m 
which he had previously sued 3. m the Civil Court, 
before Act X of 1859 had been passed, for rent, in 
which suit C had been added as a party, and had 
proved his title to the lands against A Held that 
A 3 s suit must fail, on the ground that it involved a 
material issue of fact which had already been deter- 
mined by a Court of concuirent jurisdiction m the 
former suit, which was between the same paities, and 
which issue disposed of the present suit Chowdhaex 
Nileanth Peas ad Singh v. Dignaeayan Singh 
[1 B. L. R., A. C., 30 : 10 W. R., 75 

287. — ■ Judgment m suit 

for i ent — In a suit by plaintiff for arrears of rent 
against one set of tenants defendant intervened, 
claiming a moiety of the whole estate. His claim 
was dismissed m the lowei Courts, and the case came 
up on special appeal. Meanwhile plaintiff bi ought 
suits against another set of tenants on the same 
estate, in which defendant again intervened on the 
same giound as before. Held that the decision in 
the former set of cases, unless and until set aside in 
special appeal, was binding on the mtervenor, even 
though the estate was of such value that the Court 
which passed the decrees m the rent suits would not 
have jurisdiction to try the title which was in dis- 
pute. Pban Kaih Sandyal v. Ram Coomae San- 
dyal 2 C. D» R* 33 
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Intervenor added in former suit— conti- 
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288. Civil Procedure 

Code , 1859 , s 2.— Suit for rent. — The plaintiffs 
brought this suit to establish, as against the defend- 
ants, their title to certain land m the occupation of a 
tenant In a previous suit instituted by one of the 
present defendants against the tenant foi lent, one of 
the present plaintiffs (representing the right now 
claimed by all of them) intervened as a defendant, 
on the ground that he was the person entitled to the 
lent, and failed to establish his claim Meld, 
following the Full Bench case of Sum Sunker 
Mookerjee v. Muhtar am Patro, 13 P L. R., 238 , 
that the plaintiffs m this suit were baried by the 
judgment m the former suit. When once it is made 
clear that the self-same light and title is substan- 
tially in issue m two suits, the precise form m 
which either suit was brought, or the fact that the 
plaintiff m the one case was the defendant m the 
other, becomes immatei lal Gobind Chunder Koon- 
Dqq v. Taruck Chunder Bose 

[I. X.. R., 3 Calc., 145 : 1 C. Ii. R., 35 

289. Rights under 

partition under Peng Reg XIX of 1806. — Suit for 
arrears of rent.— A sued P to establish his rights 
of possession to certain lands allotted him under a 
but wax a made m accordance with the provisions of 
Regulation XIX of 1806 In a previous suit by P. 
instituted after the butwara against a tenant for 
arrears of rent due for a portion of the lands now m 
dispute, A intervened and was made a defendant on 
the sole ground that he w T as the person entitled to 
the rent, but failed to establish his claim Seld , fol- 
lowing the Full Bench case of Gobind Chunder 
Koondoo v. Turuck Chunder Bose , l L R , 3 Calc , 
1 45, that A J s present suit was barred by the judg- 
ment m the former suit. Bemolasoondury Chow- 
dhrain v . Punchanun Chowdhry 

[I. L. R., 3 Calc., 705 

290. * Rights as he - 

tween original defendant and intervenor s — Suit for 
possession — Wlieie a plaintiff claimed certain pio- 
perty, and two persons mtei veiled and weie allowed 
to put in then claim to a portion of it, which claim, 
at the heaung, the mtervenors, howevei, refrained 
fiom piessmg, and the suit was decided in favour of 
the plaintiff, the ongmal defendant alone appeal- 
ing (unsuccessfully) against the decree, — Seld that it 
was not open to the mteivenors to institute any 
flesh proceedings to obtain the property against the 
original defendant, the decree m the suit in which 
they mtei vened being conclusive as between them 
and such defendant Sivctgnana Tevarv, Penasami , 
J. L. R,, 1 Mad,, 312 , distinguished Sheo Churn 
Singh v, Fakeea Doobay 

[I. Ii. R., 6 Calc., 91 : 7 C. L. R., 69 

The principle of this case was held applicable in 
IJmbica Churn Bhuttacharjee v. Prosonno 

Cogmar Sen . ♦ . . 9 C. L. R., 365 
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291. Want of juris- 

diction as to valuation of suit. — Subsequent suit 
between the same parties Competent Court — Rent 
suits — A judgment of a Court not competent to try 
the case m which the judgment is pleaded as res ju- 
dicata , must, nevertheless, be held to he the judg- 
ment of a Couit of competent jurisdiction within the 
rule as laid down m the maxim Nemo debet bis vexan 
pro eadem causa , and section 13 of Act X of 1877 ; 
more especially where the first suit is tried, decided, 
aud affiimed on regular appeal by a Suboidmate 
Judge who would have been competent to decide the 
suit (had it been bi ought before him) xn which the 
judgment was pleaded The rule of res judicata 
ought to be held to apply to judgments m rent 
suits, at least until interventions m such suits are 
authoritatively prohibited Run Bahadur Singh 
v. Lucho Koer 

[I D. R., 6 Calc,, 406 :7C.L. R., 251 

Reversed on this point by the Privy Council m 
Run Bahadur Singh v Lucho Kobe 

[I. L R., 11 Calc., 301 
L. R., 12 I. A., 27 

See Purbhoo Te wares v Ramjkeawun Pa- 
tuok . . 1 3ST. W., 65 : Ed. 1873, 119 

292, Rent suit — 

Civil Pi ocedure Code {Act X of 1877), s 13 — A 
sued B for rent in the Court of the Deputy Collector 
of Tipperah under the provisions of Act X of 1859 
C intervened, claiming that the land m respect of 
which the rent was claimed was his propei ty, and 
the suit was dismissed On appeal, the District 
Judge of Tipperah reveised this decision and decreed 
the claim, on the ground that C had no right what- 
ever to the land. In a subsequent suit brought by C. 
against A. and B for possession of the same land, — * 
Held that the previous deciee of the Distuct Judge 
did not constitute the plaintiff’s claim a res judicata, 
and was no bar to the suit Dmanatk Pose v. 
Kalikumar Roy, P L R., Sup Vol , 364 , followed. 
Mahomed Aesuruddin v Beer Chunder Mani- 
la . I. L. R., 8 Calc., 470 : 10 C. E. R., 416 

203, Suit for pos- 

session — Co-defendants — Civil Pi ocedure Code 
{Act X of 1877), s 13 — A leaded lands to B , who 
sued C for possession of a ceitam mouzah, allegmg 
it to be a portion of the lauds leased A was made a 
defendant, and supported the case of the plaintiff, 
who obtained a decree C appealed, making A . 
and P respondents, when the decree was reversed 
and the suit dismissed, on the ground that the 
mouzah sued for was the propei ty of C , and that 
lulmg was upheld on special appeal to the High 
Court Subsequently A. brought a suit against <7. 
for the same mouzah, making P. a defendant. 
Seld that the title to the mouzah was res judicata 
between A and C , and that the suit would not lie. 
Qohmd Chunder Koondoo v TarucJc Chunder 
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Bose, I. L. R , 3 Calc , 145 , followed. Bissoettp 
Gossamy t>. Gorachand Gossamy 

[I. Ii. R., 9 Calc., 120 

2941 Rent suit . — 

j Dismissal for default — Questions of title — Issues 
— Code Of Civil Procedure , 1882, s. 13 — In a suit for 
arrears of rent and possession of certain property a 
person intervened and was made defendant on Ins 
alleging that he was entitled to an 8 annas share of 
the property m question, and that the plaintiffs were 
not entitled to any portion thereof. Issues were* 
fixed on the questions of title, but the plaintiffs 
failed to adduce evidence and their suit was dismiss- 
ed. They afterwards brought a suit for possession 
of the same property, on the same title, against the 
intervenor m the former suit Reid that the second 
suit was baried as res judicata. Kartich Chandra 
Pal o. Sridhar Manual 

[L L. R„ 12 Calc., 563 

(c) Party erroneously in Decree. 

f* 295. — Party ordered to be struck 

OUt of suit. — Civil Procedure Code , 1859, s. 2 — 
Mistake in decree — Section 2, Act VIII of 1859. was 
held not to apply to a case whexe the present plain- 
tiffs name was ordered by the High Court to be ex- 
punged fiom the list of defendants m a former suit, 
but, notwithstanding that order, her name by some 
mistake still appealed some two yeais afterwards m 
the decretal order, the onus being on the present 
defendant to show how that happened and that the 
former suit was decided m her presence Kalee 
Coomar Dutt Roy v . Pran Kishoree Chow- 
dhrain 18W.R., 29 

( d ) Pro forma Defendants. 

296. — Parties made defendants 

by way Of caution. — Effect offo< mer decree — 
A decree made in favour of a plaintiff m a suit 
is binding upon the defendants collectively and 
severally, notwithstanding any of them was made a 
defendant only lkhteatun, i e , by way of precaution. 
Deokek Hundun Roy v. Kalee Pershad 

[8 W. R., 366 

297. Hominal party.— Swt aqamst 

surety of defaulting tenant — A landlord sued his 
tenants and his tenants' surety m the Collector's 
Court for arrears of rent, the surety being merely 
treated as a nominal party, and the decree being 
given against the tenants He afterwards sued the 
surety in the Civil Court on the bond given by him, 
and m the lower Court obtained a decree, not only for 
the arrears of rent, but also for the costs m the Act 
X suit. Reid, on special appeal, that the suit was, as 
regards the ai rears of rent, not barred by section 2, 
Act VIII of 1859, but that the costs m the Col- 
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lector's Court could not be recovered Ramtanu 
Acharji v. Komal Lochan Roy 

[3 33. L R., Ap., 37 

S. C Ram Ttjnoo Acharjee v. Radha Gobind 

[11 W. R., 407 

298. Party added as landlord 

in a Buit between tenants .—Subsequent suit 
for possession by landlord. — Civil Procedure Code 
(Act XIV of 1882), s 13 — A brought a suit against 
JB , claiming ceitam property as tenant of C, who 
was also made a defendant m the suit , this suit was 
on the merits decided m favoui of JB C then brought 
a suit against JB for possession of the same property. 
Reid that such suit was not barred by section 13 of 
the Civil Procedure Code Brojo Behari Mitter 
v . Kedab Nath Mozumdar 

[I. I*. R., 12 Calc., 580 

(e) CO-DEFENDANTS. 

299. Decision m former suit. 

Effect of, as between co-defendants.— A deci- 
sion m a foimer suit cannot operate as an estoppel 
as between co-defendants in that suit, or parties 
claiming under them Mudhoo Mokee Dabee v. 
GuisGA Govind M!tjndle . W. R., 1864, 299 

Ram Chand Sohardar v. Kala Chand 
Chuckerbutty . . 1 W, R., 287 

Madhoo Pershad v Lalljee Shahoo 

[9 W. R„ 557 

Khelut Chundeb Ghose v Kishen Gobind 

Deb . . . . 16 W. R. s 128 

Nobin Chunder Doss v. Him Chand Doss 

[17 W. R., 191 

Ramessttr Ghose v. Azeem Joardar 

[17 W. R., 373 

Ain Ali v. Jughut Chundeb Roy Chowdhry 

[25 W. R., 416 

Obhoy Churn Nundee v Bhoobun Mojoom- 
dar . . . . 12 W. R., 524 

Kaliy Pees ad Sein Chowdhry v. Mohesh 
Chtjnder Bhutt acharjee . 1 Hay, 430 

300. A suit which 

was brought by A against B and C and dismissed, 
cannot be pleaded as res judicata m a subsequent suit 
biougbt by JB. against C Huro Monee Debia v 
Tumeezoodeen Chowdhry . 7 W. R., 181 

301. — — Civil Procedure 

Code, 1882 , s. 13 — Two thirds of a village were sold 
by T. t P , and B. JB was the widow of 8 , her name 
being recorded m respect of the property formerly re- 
corded in his name, and what she sold was his one third 
share m the village, the other one third being sold by T. 
and P. The vendors having refused to give posses- 
sion of the property, the purchasers sued them 

7 z 
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for possession of it and joined as defendants to the 
suit C , D f and M., to whom belonged the remaining 
one third share m the village. These latter persons 
contended, mter aha , that the family was anoint one, 
and that B was not competent to alienate her 
deceased husband’s share in the village The Court 
decided that the family was joint. After B 3 s death 
her daughter K , whose name had been recorded m 
place of her mother’s, made a usufructuary mortgage 
of another village in which her deceased father had 
formerly owned a share. A suit was brought by 
certain persons who had purchased the right m the 
same village of the representatives m interest of C , 
JO, and M; agamst K, her mortgagee, and their 
vendors, to set aside the mortgage and recover the in- 
terest which they had purchased. They contended 
that the family was joint, and that the question 
whether it was joint or divided was res judicata by 
reason of the decision in the former litigation. Held 
that the question whether the family was joint or di- 
vided had not, in the former suit, been determined 
among the defendants mter se, but simply as against 
the plaintiff, and could only be res judicata agamst 
him or parties claiming under the same title ; and the 
deciee m that smt was therefore not binding against 
J K in the hands of the present plaintiffs, who were 
not the assignees of the plaintiff m the former suit, 
but of persons who were arrayed m it as defendants 
along with JB,, KJs mother, and on the same side. 
Shadal Khan v, Amin-ullah Khan , I. L . B., 4 All., 
92, referred toby Straight, J., and distinguished by 
Tyrrell, J. Karam Kuar v. Bur j an Kuar, I. L. B., 
2 All., 738 , referred to by Straight, J. Bhagwant 
Singh v. Tej Khar . . I, Ii. R., 8 AH., 91 

802. Suit for pre- 

emption. — M sued K and J. to enforce a right 
of pre-emption in respect of property which he alleged 
K. had sold to J . K denied that she had sold such 
property to J. J. set up as a defence that M had 
waived his right of pre-emption. The suit was dis- 
missed on the ground that the sale had never taken 
place Held that the finding as to the alleged sale 
was one between the plaintiff and the defendants 
in the suit and not between the defendant-vendor and 
the defendant-vendee, who were not litigating, and 
would not bar adjudication of the matter m issue be- 
tween them m a suit brought by the latter for the 
establishment of the sale. Jumna Singh v Kamar- 
un-nisa , , . I. Ii. B., 8 All,, 152 

9. COMPETENT COURT. 

(a) General Cases. 

303. Court without jurisdic- 

tion. — Civil Procedure Code {Act X of 1877), s 13. 
— The decision of a Court, in order to he conclusive 
in another Court, must have been that of a Court 
which would have had jurisdiction to decide the ques- 
tion raised in the subsequent suit m which the deci- 
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(a) General Cases— continued. 

Court without jurisdiction— continued. 

siou is given in evidence as conclusive. The words 
" Court of competent jurisdiction,” used in section 13 
of the Code of Civil Procedure, include the meaning 
that the first Court must not have been precluded by 
the pecuniary limit of its jurisdiction from deciding 
the question raised in the other The two Courts 
must exercise such concurrent jurisdiction in regard 
to the pecuniary limit of their powers that the sub- 
ject-matter of the second suit would not have been 
beyond the powers of the Court which disposed of 
the prior one. The defence made to a suit on a bond 
for fU2,000 and interest thereon, in a Court having 
no pecuniary limit of jurisdiction, was that m a prior 
suit for Rl,665, balance of interest, brought in a 
Couit with power to try suits not exceeding R5,000 
in value, the principal sum due on that bond had 
been decided to he R4,790 Held that the issue as 
to the amount of principal due on the bond had not 
been heard and finally decided by a Court of com- 
petent jurisdiction within the meaning of section 13, 
Misir Ragho Bardial v. Seeo Baksh Singh 

[I. D. R., 9 Calc., 439 : 12 C. L. R., 520 
Ii. R., 9 I, A., 197 

304. — Act Till of 

1859 , s. 2. — Act X of 1877, s. 13. — Cross-appeal — 
Practice . — The decision m a suit in order to he final 
and conclusive, as res judicata upon an issue raised 
in another suit, must be the decision of a Court 
which would have had jurisdiction t<3 decide the 
question raised in the subsequent suit, m which the 
prior decision is given m evidence as conclusive. 
This proposition, stated m the judgment in Kdun 
v. Bechun, 8 TF. B., 175 , and affirmed by the 
Judicial Committee in Misir Baghobardial v. Sheo 
BaJcsh Singh , I. Z. B , 9 Calc., 439, is applic- 
able equally to cases under Act VIII of 1859, sec- 
tion 2 (as supplemented by the general law), and 
to cases under the more complete enactment m 
Act X of 1877, section 13, which is not to he con- 
strued as having altered the former law A suit was 
brought m the Court of a Subordinate Judge by a 
Hindu against the widow of his deceased brother, 
claiming his property by right of survivorship, the 
issue being whether, at the death of the latter, the 
ownership of the brothers was joint or separate. 
An order under Act XXVII of 1860, granting a 
certificate to the widow, did not, on the above issue, 
operate as res judicata in the widow’s favour, being 
a proceeding of representation, and not otherwise of 
title. Held, also, that a decision of the same issue, in 
a Munsif’s Court m a rent suit brought by the 
widow, the surviving brother, on his application 
having been made a party defendant under section 
73 of Act VIII of 1859, did not constitute res judi- 
cata in her favour. Krishna Behari Bog v. Bra- 
jeswan Choiodhram, L B., 2 I. A , 283, referred 
to and followed Held, also, that the brother having 
appealed against a decree dismissing the suit as res 
judicata (the judgment which that decree followed 
having, nevertheless, found that the widow was dis- 
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entitled by reason of the brothers having been, in 
fact, joint m estate), the widow could have supported 
the decree, without filing a cross-appeal as to that 
finding, on the ground that the decree had been 
rightly made (though not for the reason given) in 
her favour. Run Bahadub Singh v Lucho Koeb 
[X X. R., 11 Calc, 301 
Xu R., 12 I. A., 23 

Reversing, as far as the question of res judicata 
was concerned, the decision of the High Court m 
Run Bahadub Singh v Lucho Koeb 

[I. X, R., 6 Calc., 408 : 7 C.L, R., 251 

305 . Court without power to 

make final decision. — Issue decided m a suit 
not subject to appeal — Same issue raised in a subse- 
quent suit subject to appeal — Small Cause Court 
suit — Civil Procedure Code ( Act XIV of 1882), 
s 13 — Meaning of the words “ competent to try 
such subsequent suit ” — In 1879 the plaintiff bi ought 
a suit against the defendants to recover R119 which 
he alleged had been wrongfully exacted from him by 
the defendants as enhanced rent of certain land m 
his occupation. He claimed to he owner of the land 
subject to a quit-rent payable to the defendants. 
The defendants denied his ownership, and asserted 
their right to levy the enhanced rent The lower 
Court held that the defendants weie entitled to the 
enhanced rent, and dismissed the plaintiff's claim, 
and the decree was confirmed, on appeal, by the Dis- 
trict Court The plaintiff appealed to tbe High 
Court, which held that the plaintiff’ s claim being for 
an amount less than R500 and within the cognisance 
of a Court of Small Causes, no second appeal lay. 
In 1883 the plaintiff hi ought the present suit m the 
District Couit to recover from the defendants the 
sum of R689 alleged to have been wrongfully exacted 
fiom him by the defendants as enhanced rent of the 
land m question He made the same allegations as 
in the former suit The District Judge dismissed 
the suit, holding it to he res judicata. The plaintiff 
appealed to the High Court Held that, although 
the matenal question m both suits was the same, — 
viz , as to the defendant’s right to enhance the 
plamtiff’s rent, — yet the decision of the District Court 
upon that point m the pievious suit was not res 
judicata so as to prevent the question being again 
laised between the parties From tbe decision m 
tbe formei suit there was no appeal by reason of the 
suit being one for an amount less than RoOO. Had 
that suit been for a largei amount, the decision of 
the District Court would have been subject to an 
appeal to the High Court. It could not have been 
intended by the Legislature that a decision should 
acquire a conclusive importance fiom the fact of its 
being made in a suit lor a small amount which it 
could not have bad if the amount was larger The 
former decision could not be appealed against to the 
Hugh Court, and thus, though the Distnct Court 
which gave that decision was in one sense ‘'competent 
to try ” the second suit, and did tiy it, yet it was 
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not competent to try the second suit with final effect, 
as it had tried the earliei one In section 13 of the 
Civil Proceduie Code (Act XIV of 1882) the words 
“competent to try such subsequent suit or issue” 
must mean " competent to try tbe suit or issue with 
conclusive effect.” The District Court could not m 
the present suit have tried with conclusive effect, 
and disposed of the issue tried m the first suit, and 
hence the prior decision was not res judicata Bho- 
JjABHAI V. AdESANG. BHOIABHAI V. COLLECTOB OB 

Kaiba • « • . I. X. k, 9 Bom., 75 

30 0. Decision in superior Court 

of suit cognisable by inferior Court. — 
Civil Procedure Code, 1877 , s 13 — In a suit for 
possession of immoveable property before the Sub- 
ordinate Judge, it was objected that the suit ought 
to have been instituted before the Munsif, the value 
of the property being less than Rl,000. An issue 
having been framed on this point, other issues were 
also framed as to the sanity of the plaintiff, his 
having had possesion of the property, and evidence 
upon all the issues was gone into The Subordinate 
Judge dismissed the suit on the first issue, hut ex- 
pressed his opinion that the other issues ought 
also to have been decided against the plaintiff. In a 
subsequent suit by the plaintiff for the same relief 
m the Court of the Munsif, — Held that the questions 
depending on the issues raised, other than the issue 
as to the valuation of the suit, were not res judicata. 
Ram Gobind Jha v. Mttngab Ram Chowdhby 

[13 C. X. R., 83 

307. Powers of Court deciding 

suit. — Decision on question of title — Civil Pro- 
cedure Code ( Act X of 1877), s 13 —When a ques- 
tion of title has to he, and is, decided by a Court of 
competent jurisdiction with reference to the value of 
the subject-matter m dispute, such decision, or the 
ultimate decision upon the appeal fiom such deci- 
sion, is final, and the question of title becomes a 
res judicata as between the parties to the suit, al- 
though it may have the effect of determining the 
title to an estate or estates the value of which ex- 
ceeds the jurisdiction of the Court m which the suit 
was instituted. Per White, J. — In considering, on 
the hearing of an appeal, the competency of a Court 
for the purpose of deciding upon a question of res 
judicata, the powers of the Court m which the suit 
was instituted, and not those of the Court in which 
the suit was decided on appeal, must he looked to. 
Toponidhee Dhibj Gib Gosain v. Sbbeputty 
Sahanee 

[I. X. R., 5 Calc., 832 : 6 C. X. R., 305 

308. , — Chvil Procedure 

Code, 1882, s 13.— Decree of competent Court —In 
1875 P sued m a Munsiffs Court to eject a tenant 
from a house and to recover arrears of rent S in- 
tervened and claimed the house under a deed of gift. 
The value of the property comprised m the deed of 

. 7 z 2 
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Rowers of Court deciding suit — continued 

gift exceeded the limit of the pecuniary jurisdiction 
of the Munsif’s Court. The suit was dismissed* 
but on appeal the claim of S under the deed of gift 
was adjudicated upon and rejected, and P obtained a 
decree for the land. In 1882 S , sued P to recover 
all the property comprised in the deed of gift: 
Meld that S. was estopped hy the decree m the 
former suit from claiming the house. It was con- 
tended by P. that the deed of gift was invalid. 
Meld that, as to validity of the deed of gift, the 
decree of the Munsif’s Court was not the decree of a 
competent Court within the meaning of section 13 
of the Code of Civil Procedure, 1882, and, therefore, 
that & was not estopped from showing that the 
deed was valid, and claiming the rest of the property 
comprised therein. Pathuma v Salimamma 

[I. Ii R., 8 Had., 83 

309, Jurisdiction of Court at 

time suit is brought.— Decision of Munsif — 
Civil Procedure Code, 1882, s. 13 — In a suit for malik- 
ana the issue between the parties substantially raises 
the question of the pi opuetary rights to the estate in 
respect of which the mahkana is claimed , and when 
the question of the proprietary right has been de- 
cided in a previous suit between the same parties, a 
subsequent suit for malikana will he barred as res 
judicata The fact that the previous suit had been 
brought in a MunsiPs Court, whereas the present 
suit was hi ought before a Subordinate Judge, did 
not affect the question, inasmuch as the property 
was the same, and it was not shown that the present 
suit, if brought m 1860, would not have been within 
the jurisdiction of the Munsif, nor was it alleged 
that the suit in 1860 was beyond his jurisdiction. In 
section 13 of Act XIY of 1882 the words “ in a Court 
of jurisdiction competent to try such subsequent 
suit” refer to the jurisdiction of the Court at the 
time the first suit is brought. Thus, when the first 
suit is within the jurisdiction of a Munsif, and the 
subsequent suit, hy reason of an inciease m value of 
the property, r bexond his juiisdictxon, such subse- 
quent suit would neveitheles:> be barred, inasmuch as 
if the subsequent suit hadbeeu biought at the time 
when the fii&t suit was biought, tlie Munsif would 
ha\e been competent to tiy it Gobi Naih Chobey 
v. Bhugwat PersHad . I. L. R , 10 Calc., 697 

3X0. Decision of Deputy Col- 

lector. — Civil Proceduie Code , 1882, s . 13 — 
Meaning of the words “ Court of jurisdiction com- 
petent to try such subsequent suit 33 — The words of 
section 13 of the Civil Procedure Code, “ m a Court 
of jurisdiction competent to try such subsequent 
suit,” refer to the jurisdiction of the Court at the 
time when* the fiist suit was brought. Where, 
therefore, a suit was brought and decided in 1867 
in the Court of a Deputy Collector, that Court being 
at the time of suit the only Court competent to try 
suits of the nature of the one brought, and subse- 
quently a second suit, regarding the same subject 
and between some of the same parties and the re- 
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Decision of Deputy Collector —continued. 
presentatives of others, was brought in 1881 m the 
Court of a Munsif, which lattei suit, if it had been 
brought in 1867, would have been cognisable by a 
Deputy Collector alone,— Meld that the decision of 
the Deputy Collector was a bar to the second suit 
under section 13 of the Civil Procedure Code The 
principle in Qopinath Qhobey v Bhaghwat Per shad, 
I L. R , 10 Calc , 697 , approved. Rttghunath 
Panjah v . Issue Chunder Chowdhry 

[I. D. R., 11 Calc., 153 

31L Former judgment in 

Court without jurisdiction.— Property situate 
out of jurisdiction — Meld that the judgment of the 
Lucknow Civil Court, in a suit for property situate 
within the jurisdiction of that Court, was no bar 
to a subsequent suit in respect to property situate 
at Allahabad There was no splitting of the claim, 
inasmuch as the former suit was for the entire pro- 
perty situate in Lucknow and Allahabad, though 
leave was not obtained to sue in the Lucknow Court, 
Thakoor Pershad v. Kalika Pershad 

[2 Agra, 104 

312. Property situate out of 

jurisdiction. — Suit for land — A brought a suit in 
the Court of S. against B. for certain land as being an 
accretion to an estate m the district of S B . 
claimed it as being part of his estate m the district 
of G., to which district he alleged the land had, m 
a former decision, been found to belong. The Court 
of S. held that the land was an accretion to A. 3 s 
estate m the district of S. In a subsequent suit 
brought by B in the Court off G against A. for the 
land to which the subject of the former suit had 
been found to he an accretion, — MM that the hold- 
ing in the former suit necessarily decided that the 
land claimed hy B. was m the district of S , and 
therefore that the Court of G , under Act VIII of 
1859, section 14, had no jurisdiction Pahalwan 
Singh v. Mahessur Bttksh Singh 

[12 B. L. R., P. C., 391 : 18 W. R., 182 

3X3. Decree in claim for rent. 

— Subsequent suit to remove attachment — Decision 
by Court without jurisdiction, — Where a Court, 
without jurisdiction, decreed a claim hy a landholder 
for arrears of enhanced rent, and the tenant subse- 
quently sued to remove an attachment based on the 
decree, it was held that the decree could not be 
regarded as binding on the parties, and the second 
suit should have been tried and disposed of on its 
merits. Kalka Pakshad v . Kanhaya Singh 

[7 1ST. W., 99 

314. Court of Rajah of Indepen- 

dent Tipperah. — The Court of the Rajah of inde- 
pendent Tipperah was not a competent Court within 
the meaning of section 2, Act VIII of 1859. Maho- 
med Ahmed v. Alibur Gazee . 10 W. R., 337 

315. Omit Procedure 

Code , 1859 , s, 2 — Competent Court. — The Tipperah 
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Rajah’s Court was a Court of competent jurisdiction 
within the meaning ot section 2, Act VIII of 1859 
A decision given there bars a fresh suit in respect of 
the same matter m a British Court Mod ho o Bibee 
v. Bam Manicko Dey 6 W. R., Civ. Ref., 31 

316. Agent to Governor Gen- 

eral, Court Of '.—Peng Reg XIII of 1833 , 2 
— Order of Agent previous to the Regulation 
By Regulation XIII of 1833, section 2, the Couits of 
Dewanny Adawlut of Zillahs Ramghur and Jungle 
Mehals were abolished By the 4th section the ad- 
ministration of civil and criminal justice was vested 
in an officer appointed by the Governor General m 
Council, to be denominated Agent to the Governor 
General By the 5th section authority was con- 
ferred on the Governor General to determine m 
Council, inter aha , “to what extent the decision of 
the Agent m civil suits shall be final ” In 1834, by 
an order of the Governor General, it was ordered that 
no appeal should lie from the orders of the Agent to 
the Sudder Court Held that an order of an Agent 
within the districts to which the Regulation applied, 
made previous to the passing of the Regulation, de- 
claring A. to be the rightful heir of J3 , was not 
affected by the Regulation, and was not judicial m 
its nature ; and that, therefore, m a subsequent suit 
relating to the inlieiitanee to the same property, the 
heir of A could not set up the order as conclusive. 
Binode Koomaree v Purdhan Gopal 

[Marsh., 80 ; W. R., 1*. B , 26 : 1 Hay, 148 

(5) Small Cause Court Cases. 

317 . Decree of Small Cause 

Court. — Question of title — A decree passed m a 
suit m a Small Cause Court in which a question of 
title is incidentally dealt with, is not a bar to a suit for 
a general declaration of title. Khandu valad Keru 
t>. Tatia valad Vithoba . 8 Bom., A. C., 23 

318. Suit for rent of 

the nature cognisable m a Small Cause Court — De- 
termination of title — The incidental determination 
of an issue of title m a suit for rent of the nature cog- 
nisable in a Court of Small Causes does not finally 
estop the parties to sucb suit from raising the same 
issue m a suit brought to try the title. Inayat 
Khan v Rahmat Bibi . I, I». R., 2 AH, 97 

Chunder Narain Mozoo&dar v Peithanund 
Asrum . * . .12 W. R., 290 

3X9. Civil Proce- 

dure Code 9 1877 9 s. 13 . — Question of title. — Per 
Innes, J. — The decree of a Small Cause Court m a 
case where a question of title is raised incidentally is 
no bar to a suit upon tbe title under section 13, ex- 
planation II, of the Cml Procedure Code, because the 
Small Cause Court is not competent to pass a decree 
upon the title, Manapba Mudali v. McCarthy 
[I. Ii, R., 3 Mad., 192 
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320. — Decree for 

money due on bond . — Subsequent suit m which execu- 
tion and bona jides of bond are contested — In a suit 
to enforce a lien created by a mortgage-bond on pro- 
perty which was sold by the mortgagor (E.) teu 
months later to the defendant, the lower Appellate 
Court held that the defendant, as standing in his ven- 
dor’s shoes, was concluded by a judgment obtained m 
tbe Small Cause Court by tbe plaintiff against M. a 
month after the date of the bond Held that, as the 
Small Cause Court could not have jurisdiction to de- 
cide as to the lien, its decree would only be relevant 
as showing that the defendants at the time owed the 
money to the plaintiff, and that it would be open to 
tbe defendant to question the execution and bona jides 
of the bond as affecting the property which he had 
taken by conveyance Poholi Mullice v. Fueeer 
Chunder Patnaik . . .22 W . R., 349 

321. Suit for rent %n 

Small Cause Court. — Question of title —The plain- 
tiff, in a suit to establish her lakhiraj right to lakhi- 
raj land, stated in her plaint that she was m posses- 
sion of certain land by virtue of tbe will of her hus- 
band ; that, while m possession of the land, a suit was 
brought against her m tbe Small Cause Court for 
rent by the defendants, who obtained a decree ; and 
that there being no appeal against the decision, the 
lakhiraj rights in respect of the lands were conse- 
quently injured ,* she therefore brought the present 
suit Semble per Jackson, J , dismissing the suit, 
that the plaintiff might, if a fresh suit for rent be 
brought, again raise the question of her lakhiraj 
title, because the Small Cause Court had no power to 
determine finally a question of right Poran Sookh 
Chunder v Parbutty Dossee 

t [I. I», R., 3 Calc., 612 : 1 C. L. R., 404 

(c) Revenue Courts. 

In early decisions it was held that a decision of a 
Revenue Court m a case under the Rent Act, 1859, 
was in some circumstances binding m a Civil Court. 
Woomesh Chunder Sootee v Ram Chunder 
Mowree . . . . 4 W, R., Act X, 40 

Ooma Churn Dutt v. Beckwith 

[5 W. R., Act X, 3 

Eeshgoree Singh v Hunter . 2 N. W., 53 

322. Decision ofj&evenue Court. 

— Suit for rent — Jurisdiction *&y Collector. — The 
decision of the Collector in a suit for rent of certain 
land is conclusive in a subsequent suit between the 
same parties m a Civil Court for a declaration that 
the land is liable to pay rent. Mohes# Chunder 

BUNDOPADHYA V JoYKISHBN MOOKERJEE 

[15 B. Xj. R., 248, note: 22 W. R., 362 

323. Suit for resump- 

tion of invalid lakhiraj — Act X of 1859 , s. 28 — 
Beng Meg. II of 1819, s. 30 .— That a ryot’s holding 
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was of a date prior to 1790 once decided m a zemin- 
dar’s suit under section 28, Act X of 1859, must 
be considered as res adjudicata m a subsequent suit 
under section 30, Regulation II of 1819. Xablee 
PeBSHAD HODDAB V. SOOBHOGEA DABEA 

[I vr. R., 218 

Most of the later cases, however, decided that a deci- 
sion of the Revenue Court was not conclusive on a 
matter of title in a subsequent suit m the Civil 
Court. 

324. — - Decision of 

Collector on question of possession. — The decision of 
a Collector on a question of possession and of tbe 
right to receive the rent, does not bar an action in tbe 
Civil Courts to try the title of the parties, Kali- 
dass Ghose n. Chandbamohini Dasi 

[8 W. R., 68 

325. Suit for de- 

claration of title after suit for rent m Revenue 
Courts A suing B. for arrears of rent, on the allega- 
tion that B. held an ontbundee jote from him on cer- 
tain lands of plaintiff’s jote jumma, obtained a decree 
for rent for one year, the period for which he sued. 
B. then brought an action m the Civil Court for a 
declaration of his right to the jote jumma m ques- 
tion, alleging that he held the land direct from the 
zemindar and was not A 3 s ryot ; A. pleading that the 
Civil Court had no jurisdiction after the Revenue 
Court had declared JR, to be his ryot. JEeld that the 
Revenue Court’s decree %as not conclusive as to the 
question of title, — t.e., as to whose light it was to 
have the particular jote jumma as his property. 
Dhonaye Mundub v. Abie M undue 

[9 W . R„ 306 

326. Decree of Reve- 

nue Court for arrears of rent.— Suit for declaration 
of title as laTchirajdar — A decree of a Revenue Couit 
awarding arrears of rent for a certain year under a 
kabuhat against a ryot does not bar the jurisdiction 
of tbe Civil Courts m a suit brought by him for a 
declaration of his title ns lakhirajdar in the same 
land. Taea Ceand Myteb v. Nidambur Mundub 

[3 *W*. R., 227 

327. Suit for posses- 

sion after ejectment. — Jurisdiction of Collector. — In 
a suit to recover possession on the giound of illegal 
ejectment, a Collector has no jurisdiction to inquire 
into any matter having reference to the rights of the 
parties so as to bar a subsequent suit for them. 
SjsriiEB Chunder Maeneeae v. Bbojonath 
Ajditya . . . . . 14 W. R., 301 

328. Suit in Revenue 

Court under s. 23, Act X of 1859. — Title Subsequent 
suit for possession — A decision m a suit to recover 
occupation where the plaintiff is found to have been 
illegally ejected under Act X of 1859, section 23, clause 
6, does not bar a regular suit for possession by the 
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defendant m the former suit grounding his claim on 
title, and m which the question of title is to be tried. 
Soorjee Kanto Roy v. Foblong 

[1 Ind. Jur., N. S., 382 : 6 W. R., Act X, 44 

329. — ■ — Decision of 

Deputy Collector in suit for ejectment — Where a 
Deputy Collector declined jurisdiction m a suit for 
ejectment under section 28, Act X of 1859, and tbe 
appeal against this decision to tbe Judge was dismiss- 
ed, — j Weld that that decision was no bar to a suit for 
ouster in the Civil Court, either in the way of res 
judicata or otherwise. Baseb Mahomed v Suddeb 
Ghazee 7 W. R., 97 

330. — Possessory suit 

under Rent Act. — A possessory suit under clause 
6 of section 23 of the Rent Act, 1859, by a ryot 
against his zemindar,' did not bar a suit for confiima- 
tion of title by tbe mtervenor m that suit. Taba 
Ceand Geose v. Radhamonee Dos see 

[7 W. R., 469 

reversing on review . S. C. 5 W. R., Act X, 9 

331. — • Suit for rent . — 

Jurisdiction of Collector . — In a suit for rent under 
Act X of 1859, the Collector bad no jurisdiction to 
decide a question of mokurran title otherwise than so 
far as it might be incidental to the determination of the 
amount of rent, if any, due , and his decision on such 
a question was therefore not binding m a subsequent 
suit to establish the mokuriari right. Babub Ali v. 
Dowlut An . 15 B. !». R., 242; 19 W. R., 217 

Doss Monee Dossee v. Hubonath Roy 

[4 W. R., 2 

Neypal Singe v. Guyadut „ 3 Agra, 311 

332. Decision of Col- 

lector on reference from Deputy Collector.— Held 
that reference to the Collector m a suit pending 
before the Deputy Collector was irregular, and his 
opimon and order on such reference had no weight at 
all, and could not amount to a decision which, not 
having been appealed against, would operate as a bar 
to tbe adjudication on tbe point referied Sahib 
Singh v. Put Rah . . 1 Agra, Rev., 17 

333. Same parties m 

different character — The decision in a suit under 
Act X of 1859 against the defendants as the plaintiff’s 
tenants dad not bar a suit brought in the Civil Court 
against the same defendants as the plaintiff’s vendees, 
the parties being accidentally the same persons, but 
legally different persons, with diffeient rights and 
interests, Gobam Ahmed v. Sham Soondub Roy 

[5 W. R., Act X, 9 

334. Suit to assess op 

resume invalid lahhiraj land . — Jurisdiction of Col- 
lector — Act X of 1859 , s. 28. — A suit by a zemindar 
to assess or resume land alleged to be invalid lakhiraj. 
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under section 28 of Act X of 1859, had to be brought 
in the Revenue Couits. Gunga Hurry Dhobey v 
Tripp 1 *W. R., 31 

In such a suit a Collector had no jurisdiction to try 
whether a title under a grant made pnor to the 1st 
of Decembei 1790 was valid or not. Mooroobbee 
Sahoo v . Latoo Coomar . W. R., E. B„ 70 

335. 1 — Act X of 1859, 

s. 28 — Jurisdiction of Collector . — If it was estab- 
lished, m a suit under section 28, Act X of 1859, that 
the defendants lakhiraj tenure was created prior to 
1790, it was immaterial whether it was within plaint- 
iff's talook or not Therefoie the finding upon the 
question of parcel or no parcel by a Deputy Collector 
in such a suit was not binding on the Civil Court in 
any suit which might thereafter be brought to resume 
the land as invalid lakhiraj eieated pnor to 1790, or 
m any other suit, Ramneedhy Boyde v. Neamut 
[Marsh., 355 ; 2 Hay, 437 

338. — — Suit for rent — 

Act X of 1859 . — It eng. Act YIII of 1869. — Juris- 
diction of Collector — Held (Jackson, J., dissent- 
ing) that a judgment by a Collector, m a suit under 
X of 1859, declaring the plaintiff entitled to assess 
rent upon land alleged by the defendant to be lakhi- 
raj, is not conclusive m a subsequent suit between 
the same paities for arrears of rent under Bengal 
Act VIII of 1869. Per Jackson, J — A decision m 
a previous and similar suit upon an issue raised sub- 
stantially m the same manner by parties in a Reve- 
nue Court is binding upon them as evidence in a 
subsequent suit, which, but for the passing of Ben- 
gal Act VIII of 1869, would also have been brought 
m a Revenue Court Hurri Sunkur Mookerjee 
v. Muktaram Patro 

[15 B. R., B. B., 238 : 24 W. R., 154 

337. Decision in rent suit.— 

It eng Act VIII of 1869 — Jurisdiction of Civil 
Court — The decision of the Civil Court in a suit for 
rent under Bengal Act VIII of 1869 was binding m 
a suit between the same parties for a declaration that 
the land, the rent of which was the subject of the 
former suit, is lakhiraj. Mohima Chunder Mozoom- 
DAR 17. ASBADHA DaSSIA 

[15 B. In R., 251, note : 21 W. R., 207 

338. Question of title 

in Civil Court m rent suits since the passing of 
JBeng Act VIII of 1869 — The old Privy Council 
and Pull Bench Rulings, that a Revenue Court’s de- 
cision on title m a rent suit under Act X of 1859 is 
not conclusive, went upon a Collector’s mcompetency 
to determine a question of title, hut do not now 
apply to the decision of a competent Civil Court 
hearing a rent suit under the Bent Act, 1869. Ram 
Doss Nushkur 17 Rash Monee Dossee 

[25 W. R., 189 
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339. Decision in suit declaring 

title. — Subsequent suit for rent — A decree of a 
Civil Conit in a suit concerning the title is not of 
itself in all cases a bar to a suit against a tenant for 
rent by the person against whom such decree has 
been obtained When the deci ee clearly adjudicates 
against the plaintiff’s right, and the Collectoi sees 
that it relates to the property m question and is m 
force, the Collector should give effect to the decree 
as a bar to the plaintiff’s suit for rent, notwithstand- 
ing that the plaintiff may have an actual receipt of 
rent pnoi to the institution of the suit Tarinee 
v. Bamunloss Moakhef . . 1 W. R., 331 

340. Decision as to validity of 

pottah. — Decision of Revenue Court. — Title — 
Collateral issue — I he trial and determination by 
the Revenue Court of the amount of rent which the 
plaintiff is entitled to under a mokurran pottah, m 
which the genuineness of the pottah only comes colla- 
terally in issue m determining the amount of rent, 
was not a bar to a subsequent suit in the Civil Court 
to try the validity of the pottah. Janeswar Das v. 
Gulzabi Lae 

[5 B. I*. R„ 680, note : 11 W. R., 218 
Tekaitne Gowra Kumabi i7. Bengal Coal 
Company 

[5 B. L. R., 667, note : 13 W. R„ 129 

Affirmed by the Privy Council in Tekaetne 
GOURA COOMABEE 17. Saroo Coomaree 

[19 W. R., P. C., 252 

341. Decision of 

Revenue Court — Suit for ejectment . — A Collector’s 
judgment as to the genuineness of a pottah could not 
be pleaded as an estoppel m the Civil Court m an 
action for ejectment on account of trespass Ara- 
dhun Dey v. Golam Hossein . 8 W. R., 487 

342. Civil Procedure 

Code , 1859 , 2 — Suit for declaration of title . — 
Order of Collector under Act X of 1859 , s 23 — In 
a suit for declaration of title to land from which 
a ryot had been ejected at the suit of his zemindar 
by the order of a Collector under section 23, Act X 
of 1859, and wherein the genuineness of the pottah 
upon which the suit was brought was at issue, the 
order of the Collectoi could not he pleaded in bar. 
Bhairo Singh i?. Udikaran Singh 

[3 B. Ij. R., Ap., 139 
S. C. Bhyro Singh v . Oodee Kurn Singh 

[12 W. R., 284 

343. Suit to declare 

pottah forged. — The proceedings m a suit under Act 
X of 1859, in which the Collector did not finally 
adjudicate upon the genuineness of a pottah, al- 
though he accepted it as genuine, were no bar to a 
subsequent suit m the Civil Court for a declaration 
that the pottah was a forgery Pitambue Shaha v. 
Ramjoy Ghose . . . . 7 W. R., 92 

Shib Peeshal Panah v Muldun Mohun Doss 

[15 W R., 415 
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344. — Decision as to validity of 

kabuliat. — Court of competent jurisdiction — 
Question of title , Decision of, by Revenue Court , — 
Where, for the purposes of a rent suit, a Revenue 
Court found that a kabuliat propounded by the plain- 
tiff was a genuine document, such finding was no bar 
to a Civil Court trying the question of right between 
the parties, and for that purpose trying the validity 
and genuineness of the kabuliat. Boistub Churn 
Sen v . Trahee Ram Sein . . 15 W. R., 32 

3 45. Decision as to validity of 

bond. — Court of competent jurisdiction — Con- 
current jurisdiction — Civil Procedure Code, 1859 , s 
2 — A . brought a suit against B in the Collector’s 
Court for rent. In answer, B set np a bond, by the 
terms of which A., in consideration of a loan of 
RIO, 000, stipulated that B should apply a certain 
portion of the annual rent to the reduction of the 
loan, and the payment of the interest thereon A . 
alleged that the bond was false The Collector, m 
an issue directed by the High Court, decided that it 
was genuine, and this decision -was affirmed on ap- 
peal. B afterwards sued A m the Civil Court upon 
the bond Held per Peacock, C. J , and Phear, 
J. (Campbell, J , dissentients), that the Collector’s 
decision as to the genuineness of the bond did not 
operate as an estoppel. The two Courts weie not 
Courts of concurxent jurisdiction Per Peacock, 
C. J, — Queer e ,-~ Is a judgment of a Court of concur- 
rent jurisdiction between the same parties on the 
same point conclusive between the parties in another 
Court m the country ? Edun v Bechun 

[2 Ind Jur„ N. S., 264 : 8 W. R , 175 

346. Decision, as to genuineness 

of document. — Decision by Deputy Collector, — 
Jurisdiction of the Revenue Courts — A,, a ryot, 
brought a suit in the Court of the Deputy Collector 
against B,, his zemindar, for recovery of possession 
of a piece of land, on the ground that he was the 
holder of a mirasi pottah, and that he had been 
illegally ejected by £, The Deputy Collector held 
that the mirasi pottah was genuine, and that B. had 
illegally ejected A He passed a deciee m favour of 
A , m execution of which A. obtained possession of 
the land m dispute In a suit brought by JB, against 
the heirs of A in the Civil Court for recovery of 
possession of the said piece of land, on the ground 
that the nmasi pottah was a spurious document, and 
that no mirasi pottah had been granted to A,, — Held 
(Jackson, J , doubting) that the decision of the 
Deputy Collector was not conclusive between the 
parties Chundee Coomae MunduL v. Nunnee 
Khanum 

[11 B. L. R., F. B., 434 : 19 W. R„ 322 

Unnod a Pershad Mookeejbe v, Soorenbro- 
nath Pal Chowdhry . 20 W. R., 105 

Gunga Gob ind Roy v. Kala Chand Surma 
Gangooly . . . 20W.R., 455 

Contra , Huro Lall Saha v, Tirthanund 
Thakoor 

[11 B. L. R., 437, note : 13 W. R., 417 
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347 . Decision as to validity of 

document. — Civil Procedure Code, 1859 , s 2~ 
Former suit in Revenue Court. — In a suit by a 
tenant to recover possession of land from which he 
had been dispossessed by defendant under colour of 
a sub-lease alleged to have been extorted by force, 
it appeared that plaintiff had, on this very cause of 
action, sued the defendant m the Court of the Col- 
lector, who had found the sub-lease to he good and 
valid, and had dismissed the suit. Held that the 
suit, having once been dismissed by a Court of com- 
petent jurisdiction, could not again he entertained 
by the Civil Court. Holloway v . Asman Roy 

[10 W. R„ 325 

348. Order of Revenue Court 

for ejectment. — Suit for possession . — Act X of 
1859, s 25. — The defendant had obtained an order 
under section 25, Act X of 1859, to eject the plain- 
tiff, who now sued in the Civil Court for recovery of 
possession. Held that section 2, Act VIII of 1859, 
did not bar the suit. Amanat Ali Chowdhry v . 
Mussbn Ali 

[2 B. 3j. R., Ap. s 36 : 11 W. R., 145 

349. * Suit for eject- 

ment — Order on application under Act X of 1859, 
s. 25. — A suit for ejectment from land assigned for 
building purposes under a contract was not barred 
under section 2, Act VIII of 1859, by reason of a pre- 
vious order for ejectment obtained on an application 
undei section 25, Act X of 1859, such an application 
not being a suit. Ram Narain Mittrr v Nobin 
Chundee Moordaparash . . 18 W, R., 208 

350. Suit for ejectment. Dis- 

missal o£ — Subsequent suit for ejectment — A suit 
for ejectment, on the ground that the defendant had 
entered the plaintiff’s land wrongfully and forcibly, 
having been dismissed by the Court, which found 
that the defendant was not a trespasser hut a tenant, 
— Held that a subsequent suit by the same plaintiff, 
on the allegation that the defendant was a trespasser, 
though lately a tenant, was not prohibited by section 
2, Act VII I of 1859 The suit, however, was dismissed 
on other grounds Heeea Rawut v Racha Rawpt 

[22 W. R., 115 

351 . Refusal of Collector in 

suit under S. 25, Act X of 1859 Subsequent 
suit for ejectment — A Collector’s refusal to give 
assistance under section 25, Act X of 1859, was not a 
determination by a Court of competent civil juiisdic- 
tion m a former suit withm the meaning of section 2, 
Act VIII of 1859. Gocool Chundee v Ali Ma- 
homed ..... 10 W. R,, 6 

See Mudun Mohun Roy v Gourmonee Goopto 
[B. Xi. R., Sup. Voh, 31 : W. R., F. B., 126 

352. Order by Revenue Courts 

for registration of name. — Suit for declaration 
of title — In a suit for declaration of title, the mere 
fact that the Revenue Courts decreed the registration 
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of the plaintiffs vendor’s name as a joint sharer of 
the estate, and that no steps were taken during 
twelve years to set aside that decree, was held not to 
operate as an estoppel Nittanund Roy v, Bydo- 
hath Mohapathub . . W. R., 1864, 350 

353. " Proceedings 

under s 27, Act X of 1859 — Two purchasers of hold- 
ings m the defendant’s zemmdari at a sale for 
arreais of revenue applied to the Collector to have 
the transfer registered m the zemindar’s sherista, 
under Act X of 1859, section 27 Their application 
was refused, and then they brought a suit m the 
Civil Court to set aside the Collector’s order and re- 
gister their names Reid that proceedings author- 
ised to be taken m the Collector’s Court under sec- 
tion 27, Act X of 1859, were not pioceedmgs m a 
suit ; and consequently that such proceedings were no 
bar to a suit m the Civil Court under section 2, Act 
VIII of 1859 Chandba Nabayan Ghose v, Kasi- 
nath Roy Chowdhby . 4B.L. R., F. B., 43 

S C Chundeb Nabain Ghose v Kasheenath 
Roy Chowdhby . 12 W* R., F. B. ? 30 

354. Orders of Collector amend- 

ing Collectorate record, and refusing parti- 
tion. — Adjudication of rights — Two applications 
before a Collector, the one by defendants, asking an 
amendment of the Collectorate record by expunging 
therefrom plaintiff’s names, as being out of posses- 
sion, and which, after evidence taken, was ordered to 
be done, and the other by plaintiffs, praying a parti- 
tion under Act XIX of 1863, which was refused, on 
the ground that they had not established their pos- 
session, were held not to he such an adjudication of 
rights as to he a bar to a suit by the plaintiffs for 
establishment of right to and possession of the land 
referred to m such application. Kishun Sahai v. 
Raghoq Singh . . . . 2 IN. W., 64 

355 . Order by settlement officer. 

— Civil Procedure Code, 1882, s 13 — Act XIX of 
1873, ss. 56, 62, 64, 241 (g) — Reid that an order 
by* a settlement officei directing that certain persons 
should be recorded as the sub-proprietors of certain 
land, as they claimed to he, and not as lessees, as 
certain persons asserted that they were, did not 
operate as res judicata m a suit by the latter persons 
against the former for a declaration that the former 
were not sub-proprietors of the land, but lessees 
thereof, the settlement officer not being competent, 
under Act XIX of 1873 (N -W. P. Band- Revenue 
Act), to try such a question*of right Tota Ram v 
Hab Kishan . . . I. L. R., 7 All,, 224 

350 . Decision of Collector in 

measurement proceedings. — Peng, Act VIII 
of 1869 , s 18 — Jurisdiction of Collector — If a Col- 
lector professing to proceed under the provisions of 
section 38, Bengal Act VIII of 1869, does not ascer- 
tain the existing rates of rent, hut proceeds to assess 
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the rents,— in other words, to determine what rates 
aie m his opinion fair and equitable, — he exceeds his 
jurisdiction and his proceedings aie null and void. 
But if he has properly exercised the jurisdiction 
conferred on him by that section, his proceeding* 
are conclusive between the parties in a subsequent 
suit for rent Mebjah Janand v . Kbishto Chun- 
deb alias Kinoo Lahaey 

[I. L. R., 10 Calc., 507 

357 . - Decision as to surety in 

rent suit. — Jurisdiction of Revenue Court , — Suit 
against sureties of lessee — Competent Court, Deci- 
sion by — Where a person became security for the due 
payment of rent by a third party, and on default of 
such payment the creditor sued both the principal 
debtor and the surety in the Revenue Courts for the 
amount owing, and such suit as against the surety 
was an appeal thrown out by the High Court on the 
ground that the Revenue Courts had no jurisdiction 
to entertain it, and the creditor then sued the 
surety m the Civil Courts, — Reid that the proceed- 
ings instituted in the Revenue Courts were no bar to 
the entertainment of this suit Gunesh Koobb v 
Oomd ut-ogn-nissa Begum * . 6 IN. W., 77 

358 , Dismissal of suit for rent. 

— Subsequent suit for possession with mesne profits. 
— The dismissal of a suit for rent is no bar to suit 
for title and possession with mesne profits Goub 
Hubbee Doss c Mutteeoolah . 1 W. R., 89 

359 , Dismissal of suit in Re- 

venue Court for want of jurisdiction. -The 
dismissal of a suit for rent in the Revenue Court for 
want of jurisdiction (the plaintiff not having proved 
that he was de facto landlord m possession) was held 
not to bar a suit m the Civil Court for declaration of 
right to the same rent Dhueony Mojoomdab v* 
Bissambhub Mookebjee . 2 W. R., Act X, 103 

Bhikaeee Pandak v Ajoojdhya Pebshad 

[3 W. R., 176 

360. Decree for rent at en- 

hanced rate. — Suit for declaration of right to 
same land, — A decree m a suit for a kabuhat at an 
enhanced rate was no bar, under section 2, Act VIII 
of 1859, to a suit for a declaration of the rights of 
the present plaintiff to hold the land m lieu of main- 
tenance on payment of a quit-rent, which could not 
he tried by a Collector. Kbisto Chundee Mubdbaj 
t?. Poobosutxum Doss . .15 W. R., 424 

301 . Decision as to liability for 

rent. — Subsequent suit for declaration of title . — 
The decision of a Revenue Court that a party was 
liable for rent to another as his tenant did not bar 
that party sumg m a Civil Court to obtain a declara- 
tion of title on his general civil rights, either as pro- 
prietor by purchase or as mokurruridar Juddoo- 
nath Sein i?. Ram Coomab Ckattebjee 

[9 W. R., 369 
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Ishan Chundeb Rot Chowdhey v Bhyrub 
Chundeb Doss . . .21 W. R,, 25 

302. Decision as to tenancy 

agreement. — A Deputy Collector having m a suit 
for rent given plaintiff (M ) a decree, determining 
adversely to defendant (K) an issue which he had 
raised as to an arrangement of tenancy, — Meld that 
J6T. could not succeed as plaintiff manew suit m the 
same Court in which he set up the same arrange- 
ment and asked to have it declared as that under 
which he held the land from M. Kalee Dass 
Ghosal v. Muddoosoodun Rot . 10 W. R., 465 

363, Suit in Revenue Court on 

& lease. — Subsequent suit for same sum as dam- 
ages . — When a suit for rent due on a certain stipu- 
lation in a putm lease was dismissed m the Reve- 
nue Courts, — Held that another suit could not be 
brought in the Civil Court as for damages laid at the 
amount of rent which would have been realised. 
GOEAEKIbTO MOOKEBJEE V. MUDHOOSOODUN PAUL 

Chowdhey . . W. R., 1864, Act X, 82 

364. — Suit in Revenue Court to 

set aside attachment, — Subsequent suit m Civil 
Court to assess rent on same land . — A suit was 
brought m the Revenue Court to set aside an attach- 
ment for rent, on the giound that such attachment 
was for rent at a higher rate than was due The 
landholder claimed the higher rate under an alleged 
assessment of a Butwara Ameen. The * Collector 
made a decree setting aside the attachment, on the 
ground that the landholder failed to prove that the 
higher amount was due. Held that the landholder 
could not mamtam a suit in the Civil Court to assess 
the land at the higher rate claimed for the year for 
which the attachment had issued, on the ground of 
prior service of notice of demand of the higher rate, 
under Bengal Regulation V of 1812, that question 
having been already adjudicated upon by a Court of 
competent jurisdiction. Reazoonnissa Khanum v 
Doyanauth JTha „ . , Marsh., 638 

305, Decision of Revenue 

Court as to possession. — Former suit by lessee 
against zemindar — Held that a decree of the Rev- 
enue Court, in a suit for possession brought by one 
lessee against the zemindar, was no bar to a suit m 
the Civil Court brought by anothei lessee to obtain 
possession against both the zemindar and the first 
lessee. Run Singh v, Mahomed Abid 

[2 Agra, 127 

380. Dismissal of suit for eject- 

ment.—" Suit for removal of trees. — Jurisdiction of 
Revenue Court. — Act X of 1859, s 23. — The dismissal 
of a previous suit brought by plaintiff for ejectment 
of defendant, his cultivator, on account of breach of 
contract under clause 5, section 23, Act X of 1859, ^ 
as being barred by limitation, was held not to operate * 
as a bar to a suit for removal and possession of certain 
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trees, and avoidance of sale-deed executed by cultiva- 
tor, which was of a different nature from the one 
dismissed, and did not come within the suits de- 
fined m section 23, Act X of 1859, and therefore 
was not cognisable by the Revenue Court. Jogub 
Kishoee v Chuttee Singh . . 1 Agra, 27 

307. Refusal of application for 

ejectment. — Civil Procedure Code , 1882, s 13 . — 
Landholder and tenant . — Application for tenants 
ejectment for building on land — Suit for demolition 
of building. — A decision of a Revenue Court disallow- 
ing an application to eject a tenant, because he has 
built on his land, does not, under section 13 of the 
Civil Procedure Code, bar a suit in the Civil Court 
to have the building demolished. Ameit Lae v. 
Balbib .... I. L. B., 8 AH., 68 

308. Decision ordering eject- 

ment. — Jurisdiction of Revenue Court — N.-W. -P. 
Rent Act {XVIII of 1873), s 93 — Landlord and 
tenant — Determination of title — The decision of a 
Revenue Court, m a suit by a landholder against a 
tenant under section 93 ( b ) of Act XVIII of 1873 
for the ejectment of the tenant on the ground of 
misconduct in constructing a well, that the tenant 
could not be ejected from his holding without com- 
pensation being given to him for his outlay in con- 
structing it, is not a determination of the land- 
holder’s right to demolish the well as having been 
constructed by a person not having a right to con- 
struct it ; and consequently such a decision is not a 
bar to a suit by the landholder m the Civil Court 
for the demolition of the well as having been so con- 
structed. Raj Bahadub v . Bibmha Singh 

[I. Ii. R., 3 All., 85 

309. Decision as to existence 

of relation of landlord and tenant.— Civil 
Procedure Code , 1877 , s 13 . — Suit for arrears of 
rent. — Determination of title — Act XVIII of 1873 
(N.-TV. P. Rent Act), ss 93, 95, 148 . — The ques- 
tion whether the parties to a suit m a Court of Re- 
venue for arrears of rent stand m the relation of 
landlord and tenant, is one which it is necessary for 
such Court to try incidentally for the purpose of 
disposing of such suit, but not one which such Court 
has special jurisdiction to determine, and its deter- 
mination of that question is not that of a competent 
Court. Consequently, where a Court of Revenue de- 
termines m such a suit that the parties do not stand 
m such relation, such determination does not bar the 
party alleging that the parties do stand in such re- 
lation from suing m the Civil Court to establish 
such relation, Gopal v. Uchabad 

[I. L. R., 3 All., 51 

370. Decree of Revenue Court 

in suit as to rate of rent.— Suit for arrears of 
rent — A Revenue Court cannot entertain a suit to 
deteimme the rate of rent payable by an ex-propne- 
taiy tenant but an application only. Held, there 
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fore, wheie a landholdei sued an ex-propnetary ten- 
ant for ai rears of rent at a certain iate 3 and obtained 
an ex parte decree for arrears of rent at that rate, and 
again sued the tenant for arrears of rent at the same 
rate, that the Revenue Court had not jurisdiction to 
determine the late of rent m the first suit, and that, 
therefore, the tenant was not precluded from setting 
up as a defence to the second suit that it was not 
maintainable, as the rate of rent had not been fixed 
Phubahea v. Jeolae Singh 

[1. 1*. R., 0 AIL, 52 

371. Determination of question 

of title, — Act XIX of 1863 , ss 8, 9 — Where M , 
the recorded proprietor of an estate, applied to have 
his share of such estate separated, and an objection 
was made to such separation by II, another recorded 
proprietor of the estate, which raised the question 
of M ’$ proprietary right to a portion of his share, 
and the Collector proceeded under section 8, Act XIX 
of 1863, to inquire into the merits of such objection, 
and decided that M interest m such portion of his 
share was that of a mortgagee and not a proprietor, 
and M did not appeal against such decision and 
it became final, — Held, in a suit in the Civil Court 
by M. against H m which he claimed a declaration 
of his proprietary right to such portion, that a fresh 
adjudication of his nght was barred Har Sahai 
Mae v. Maharaj Singh . I. X». R., 2 All., 294 

372 . Partition . — 

Appeal — Act XIX of 1873 (N -W P Land Reve- 
nue Act), ss. 113, 114 — Where, m proceedings for 
partition under Act XIX of 1873, a question of title to 
land is raised between the parties to thepaitition,and 
there is an adjudication of such question, such adjudi- 
cation will operate as a bar to a suit .between the same 
parties m the Civil Courts to contest the title to such 
land, notwithstanding that m some respects such adju- 
dication may have been irregular oi defective, Har 
Sahai Mai v. Maharaj Singh, I L R , 2 All , 294 , 
and S A No 129 of 1881, decided the 27th July 
1881, followed Held m this case, on consideiation 
of the partition proceedings, that the question of 
title raised therein had been adjudicated on, and 
therefore the rule mentioned above applied. Bate- 
sbae Nath v. Faiz-ul- hasan 

[I.L. R., 5 All, 280 

373. — Determination 

of proprietary right — N -W. P Land Revenue 
Act (Act XIX of 1873), ss 113, 114.— In the 
case of an objection to a partition raising a 
question of title, it is only when the Collector or As- 
sistant Collector recoids a proceeding declaring the 
rights of the parties, after an adjudication of the ob- 
jection on its merits, that his order becomes an 
order under section 113 of Act XIX of 1873, within 
fhe meaning of section 114 of that Act. Where, 
therefore, an Assistant Collector made an order dis- 
allowing an objection to a partition raising a ques- 
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tion of title, on the ground that such question had 
been determined against the objector m a suit for 
profits between the parties, — Held that such order 
was not a decision of a Court of Civil Judicature 
within the meaning of section 114 of Act XIX of 
1S73, hut that it could be contested by a suit m the 
Civil Court Ramrshur Rat v. Suhhoo Rai , 1 N 
W , Ed 1873 , 134, Bukhta v Ganga , 3 Agra , 
161, and Harsahai Mai v. Maharaj Singh , I L R , 
2 All, 294, distinguished Ashgae Aur Shah v. 
Jhanda Mal . , * I. L R„ 2 All., 839 

374. — — — — - Estoppel —Suit 

for a declaration of proprietary right — In 1864 the 
defendants served a notice upon the plaintiff demand- 
ing rent for land m his possession for which the 
plaintiff had not paid them rent previously. The 
plaintiff thereupon instituted a suit m the Revenue 
Court contesting his liability to pay rent for such land 
on the ground that he was the proprietor thereof A 
decree was made in that suit on the 16th August 
1865, directing the plaintiff to execute a kabuliat 
to pay the defendants rent for such land at a certain 
rate The plaintiff did not appeal from that decree, 
but from its date until August 1877 paid the defend- 
ants rent for such land. On the 8th August 1877 
the plaintiff instituted the present suit against the 
defendants m the Civil Couit, m which he claimed a 
declaration of his proprietaiy right to such land, and 
to be maintained in possession thereof as proprietor, 
free from the liability to pay rent, and to have the 
decree of the Revenue Court dated the 16th August 
1865 declared null and inoperative Held that the 
plaintiff's suit m the Revenue Court not being one 
which that Court was competent to entertain, the 
decision m that suit could not be held final on the 
question of title raised m the present suit , and that 
there was nothing m the conduct of the plaintiff 
which estopped him from instituting the piesent suit. 
Debi Peasad v. Jaear Ali . 1. 1». R„ 3 All., 40 

375. Jurisdiction of 

Revenue Courts — Landlord and tenant —H -W P. 
Bent Act ( XVIII of 1873), ss 36-39 — The question 
of title raised in a suit for a declaration that the 
defendant holds an estate paying revenue to Govern- 
ment as a manager subject to ejectment at will, and 
for ejectment, is not concluded by the orders of the 
Revenue Courts establishing the relationship of land- 
lord and tenant between the parties, on an applica- 
tion having been made by the defendant undei sec- 
tion 39 of Act XVIII of 1873, upon a notice having 
been served upon him by the plaintiff under section 
36 of that Act, objecting to his ejectment. Muhaae- 
mad Abu Jaear e Waei Muhammab 

[I. L. R., 3 All., 81 

See Chotu v. Jitan . I. Xu R„ 3 AIL, 63 

376. Landholder and 

tenant . — Decision of Revenue Court on an ap - 
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plication under s. 39 gf Act XVIII of 1873 .— The 
plaintiffs in this suit, landholders, had caused a 
notice of ejectment to he served on the defendants, 
their tenants under a lease, on the ground that the 
tenancy had expired. The defendants applied to the 
Revenue Court, under section 39 of Act XVIII of 
1873, contesting their liability to be ejected, on the 
ground that the lease was a perpetual lease. The 
Revenue Court held, with reference to the word 
“ istemrari” contained m the lease, that the lease was 
perpetual, and defendants were not liable to be eject- 
ed. The plaintiffs thereupon sued in the Civil Court 
for the cancelment of the word “ istemaran M in the 
lease, on the ground that it had been inserted fraudu- 
lently. Meld, on appeal from the decree of the lower 
Appellate Court dismissing t£ie suit as barred by the 
decision of the Revenue Court, that it was not so 
"barred, the matter m dispute being peculiarly withm 
the jui lsdiction of the Civil Court, aiid not one which 
a Revenue Court was competent finally to determine 
on an application under section 39 of Act XVIII of 
1873. Husain Shah v. Gopal Rai 

[I. I*. R., 2 AH,, 428 

877# Civil Procedure 

Code, 1877 , s 13-N.-W. P. Pent Act {XVIII 
of 1873), s. 39. — S caused a notice of ejectment 
to he served upon K m respect of certain land, 
alleging that he held the same hy virtue of a lease 
which had expired K. contested his liability to be 
ejected under section 39 of Act XVIII of 1873, denying 
that he held the land by virtue of such lease, and 
alleging that he had a right of occupancy The 
Revenue Court decided that K held the land under a 
right of occupancy, and not under such lease. S. 
thereupon sued K. m the Civil Court, claiming posses- 
sion of such land, on the allegation that AT. was a tres- 
passer wrongfully retaining possession thereof after 
the expiration of his lease. Meld that the decision of 
the Revenue Court did not render the matter m issue 
res judicata. The provisions of section 13 of Act X 
of 1877 do not apply to applications such as those 
under section 39 of Act XVIII of 1873. Sukhdaik 
Misr v. Karim Chaudhbi , I. L. R., 3 All., 521 

378. Jurisdiction of 

Civil Court.— Act XVIII of 1873 (N.-W. P. Pent 
Act), ss 36-39.— The defendants, claiming to he 
occupancy tenants of certain land, and alleging that 
the plaintiff was their sub-tenant, caused a notice 
of ejectment to be served on the plaintiff under 
sections 36-39 of Act XVIII of 1873 The plaintiff 
thereupon, under the provisions of section 39 of 
that Act, preferred an application contesmg his 
liability to be ejected, alleging that he had a right 
of occupancy m such land jointly with the defend- 
ants and was not their sub-tenant The Assistant 
Collector trying the case finally decided that the 
plaintiff was the sub-tenant of the defendants, and 
the plaintiff was ejected. The plaintiff then sued the 
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defendants m the Civil Court for a declaration of his 
right as an occupancy tenant to such land and posses- 
sion of the same. Meld that the decision of the Assist- 
ant Collector as to the respective rights of the par- 
ties could only be regarded as incidental and ancillary 
to the mam point to be determined by him, — viz , 
whether, assuming the relation of landlord and tenant 
to ekist between the parties, the plaintiff was liable 
to be ejected, and such decision was not a bar to a 
fresh deteimination of such rights m the Civil Court. 
Bibbal v. Tika Ram . . I. L. R„ 4 All., 11 

379. Decision as to liability to 

ejectment, — Landholder and tenant. — Ejectment 
of tenant —Suit by tenant for declaration of right . 
— Jurisdiction , — Act XVIII of 1873 (V.- W. P. 
Pent Act), s. 93 (5), — An occupancy tenant, who 
had been ejected under sections 34 and 93 (5) of 
the N -W P. Rent Act, on the ground that he 
had committed an act mentioned m those sec- 
tions which rendered him liable to ejectment, sued 
in the Civil Court for a declaration of his right of 
occupancy, and to have the decree of the Revenue 
Court directing his ejectment declared of no effect, 
on the ground that his act was not one of those ren- 
dering him liable to ejectment, being authorised by 
local custom. Held that the question of the plain- 
tiff's liability to ejectment on account of the act iu 
question, being a matter the cognisance of which was 
limited to the Revenue Courts, and the decision of 
the Revenue Court against him having become final, 
the plaintiff's suit was barred by section 13 of the Ciyil 
Procedure Code. Pag Bahadur v. Bumha Singh, 
I. L. P, 3 All , 85, distinguished. Radha Prasad 
Singh u. Salik Rai . . I. X». R., 5 All., 245 

380. Act XVIII of 

1873 , s 95. — Determination of title under cl. { n) % — S , 
applied to the Revenue Court, under clause (») of 
section 95 of Act XVIII of 1873, for the recovery of 
the occupancy of certain land, alleging that the oc- 
cupancy of such land had devolved upon her by in- 
heritance, and that the landholder had wrongfuly dis- 
possessed her. The landholder set up as a defence 
to this application that 5 was not entitled to the oc- 
cupancy of the land by inheritance, hut that she was 
a trespasser The Revenue Court determined that 8 . 
was entitled to the occupancy of the land by inherit- 
ance, and granted her application. The landholder 
then sued 5 m the Civil Court for the possession of 
the land. Meld, per Pearson, J. and T urner, J.» 
that the question of S’s title to the occupancy of the 
land was, with reference to the decision of the Re- 
venue Court, res judicata , and could not again be 
raised m the Civil Court. Per Spankie, J,, and 
Oldfield, J , contra . Shimbhu Narain Singh ». 
Bachcha . . . X D, R., 2 AIL, 200 

381. Decision as to liability to 

ejectment.—* N.-W. P. Pent Act , 1881 , ss. 36, 40, 
95.— The plaintiffs, who claimed to be tenants of 
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certain land under a lease from the zemindar, al- 
leging that the defendant was their sub-tenant, 
under section 36 of the N -W. P. Rent Act, 1881, 
caused a notice of ejectment to he served npon 
the latter under the provisions of that Act. The 
defendant did not make an application under that 
Act contesting his liability to be ejected, and the 
plaintiffs applied under sections 40 and 95 (/) of 
that Act for assistance to eject him. The Revenue 
Court trying this application rejected it, on the 
ground that the defendant was not a sub-tenant of 
the plaintiffs, but a co-shaier xn their tenancy. - The 
plaintiffs thereupon sued the defendant m the Civil 
Court for a declaration that the latter was not a 
partner with them m the lease, and for possession of 
the land by his ejectment therefrom. Held that 
the relief sought m the suit by the plaintiffs was 
not one which a Revenue Court could give under 
any of the clauses of section 95 of the Rent Act, 
which presupposes an admitted relation of land- 
holder and tenant; and therefore the determination 
by the Revenue Court of the plaintiffs* application 
for ejectment of the defendant was not the decision 
of a Court competent to try the suit, and was no bar 
to its maintenance in a Civil Court, within the prin- 
ciple of section 13 of the Civil Procedure Code. 
Lodhi Sinoh v . Ishei Sinoh 

[I. D. B., 6 AIL, 295 

382. — Resumption of 

rent-free grant — Suit for declaration that land is 
t( garden Land ** and for possession, — Act XII of 
1881 , ss, 10, 30, 95 (a), (c), (n) — A zemindar ap- 
plied to the Revenue Court under section 30 of 
the N -W P. Rent Act, and obtained an older 
for the resumption of certain plots of land, on the 
finding that they were resumable rent-free grants 
The occupiers of the land were ejected, and the 
zemindar obtained possession. Subsequently the oc- 
cupiers brought a suit m the Civil Court to obtain a 
declaration that they held the plots m question, 
under a license from the zemindar* s predecessor m 
title, as orchard land, without payment of any rent 
or other allowance to the landlord, and that they 
were entitled to retain the land on this footing, so 
long as it should continue to be occupied with trees. 
They sought to recover possession of the soil and 
timber, asking also foi “a determination of the 
natuie of their tenure** therein Held that, the 
cognisance of the suit by the Civil Court was not 
barred by the provisions of section 13 of the Civil 
Procedure Code, inasmuch as the jurisdiction of the 
Civil Court to entertain it was not ousted by sectiou 
95 of the Rent Act, since the “ matter ** presented by 
the plaintiffs was not one “ on which an appln ation 
of the nature mentioned m that section ’* could by 
them have been made to a Court of Revenue, clauses 
(a), (c), and (n) of the section not being applicable 
to the case. Ajubhia Pbasab v. Sheodin 

[I. I*. R., 6 AIL, 403 


EES J UDICATA — continued, 

9. COMPETENT COURT — continued, 
ic) Revenue Courts— continued, 

383. Decision of Collector 

under Mad. Reg. V of 1822 when unappeal- 
ed. — A case decided by a Collector under Regulation 
V of 1822, from whose decision no appeal was made, 
was held to be res judicata, and could not be re- 
opened before a Small Cause Court Judge Uppala- 
pati Ganabaya Gaeu v. Balavi Rahudu 

[2 MacL, 475 

But see Abmulam Pillai v . Kovil Chinna 

PiiiLAi 2 Mad, 22 

384. Decision as to rate of rent. 

— Decision on agreement set up by tenant —In a 
suit brought in a Revenue Court by a landlord 
against his tenant to enforce acceptance of a pottah 
at certain rates, for a certain year, the tenant plead- 
ed that by virtue of a special agreement he was 
entitled to hold at favourable rates, but failed to 
establish this plea, and a decree was passed m favour 
of the landlord The tenant then sued in the Civil 
Court to establish his right to compel the landlord 
to grant him a pottah at favourable rates for the next 
year, by virtue of the special agreement put forward 
by him in the suit m the Revenue Court Held 
that the decision of the Revenue Court was no bar to 
the suit JBCabika Ramayyar « Sinbu Tibtasami 
[I. L. R., 7 Mad., 61 

385. Decision as to right to 

possession. — Dismissal of application by Collec- 
tor to i aise attachment , — <8 , the mortgagee of a 
talookdan village, obtained a decree npon his mort- 
gage against his mortgagor, the talookdar of the 
village, under which S attached the village. The 
Collector of the district m which the attached 
village was situated thereupon came m under section 
246 of the Civil Procedure Code, 1859, and sought to 
raise the attachment, but, as he failed to appear when 
the matter came on for adjudication, his application 
was dismissed. The village was then sold under the 
decree and was purchased by S , the mortgagee. 
Upon S. seeking to obtain possession of the village, 
he was resisted by the Collector, whereupon 6 s (after 
proceedings ineffectually taken by him under sec- 
tion 269 of the Code) filed a suit against the Collec- 
tor praying to be put m possession of the village. 
Reid by the Appellate Court (affirming the decision 
of Tucker, *7.) that the right of S to be put xn pos- 
session of the village was, as between him and the 
Collector, res judicata by leason of the dismissal of 
the Collector's application under section 246 of the 
Code (to set aside which dismissal the Collector had 
not filed a suit within the year allowed for that pur- 
pose), and that S ought therefore to have been at 
once put m possession of the village without farther 
proof of his title. Collector op Ahmebabab a. 
Samaldas Bechabbas . . 0 Bom., 205 

388 . , Order of Mamlatdar un- 

der Bobi. Act V of 1864, — Effect of order 
on mortgagee — A moitgagee is not affected by the 
order of a Mamlatdar made under Bombay Act V 
of 1864 on the application of the mortgagor for 
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possession subsequent to the date of the mortgage 
Krishnaji Narayan v. Govind Bhaskae 

[9 Bom., 275 

( d ) Criminal Courts. 

387. — Decision of Criminal 

Court. — Civil Procedure Code , 1877 , s, 13. — Suit 
by Hindu father for compensation for the loss of his 
daughter’s services in consequence of her abduction 
—Compensation for costs of prosecuting abductor — 
A Hindu sued for compensation for the loss of his 
daughter’s services in consequence of hex abduction 
by the defendant, and for the costs incurred by him 
in prosecuting the defendant criminally for such 
abduction. The defendant was convicted on such 
prosecution Held that the decision of the Cuminal 
Couit did not operate under section 13 of Act X of 
1877 to bar the determination in such suit of the 
question whether the defendant had or had not 
abducted the plaintiff’s daughter. Ram Lal v. 
Tula Ram . . . LL, R., 4 All., 97 

388. — - Conviction in criminal 

case. — Subsequent civil suit for damages — The 
conviction in a criminal case is not conclusive 
evidence in a civil suit for damages m respect to the 
same act. Rishonath Njsogy v. Huro Gobind 
Neogy . . . . . 5 W. R., 27 

389. Decision as to validity of 

document in criminal case. — Subsequent 
suit in Civil Court — A Civil Court is not bound by 
a Magistrate’s view of the genuineness of a docu- 
ment. Nittyanund Surmah v. Kaskeenath 
Nyalunkab . .5 W. R., 26 

Juggut Misseb v. Baboo Lall 

[5 W . R. } Cr., 50 

Oomanath Roy Chowdhry v. Raghoonath 
Mitter 

[Marsh., 49 : W. R., F. 10 : 1 Hay, 75 


10. REFUSAL OF RELIEF. 

390. Refusal to give relief not 

Claimed in plaint. — Subsequent suit for posses - 
sion of the land not claimed — Civil Procedure Code , 
1859, s 2. — A. B. instituted a suit against V. JB. to 
recover possession of one half of a field. S. N. and 
H. AT., on their application, were made plaintiffs m 
that suit, hut no alteration m the amount either of 
stamp or claim was made m the plaint. The Prin- 
cipal Suddei Ameen awarded to A. B. one fourth of 
the field, and to S N* and B * AT. conjointly he 
awarded one fourth, but as to the remaining one half 
he passed no decree, as it had not been claimed m 
the plaint. S. A7. and B N thereupon filed a fresh 
suit to recover possession of their remaining one 
fourth of the field, and the Principal Sud&er Ameen 


BESS JUDICATA — continued. 

10. REFUSAL OF RELIEF— continued* 

Refusal to give relief not claimed in 
plamt — continued. 

passed a decree m their favour. This decree was 
confirmed by the Joint Judge Held that the 
deciees of the lower Courts were erroneous, and 
that the claim of the plaintiffs was barred by the 
provisions of section 2 of the Civil Procedure Code, 
hut leave was granted to them to apply to the Court 
below for a review of the decree passed in the former 
suit. Vyasrav Balaji v . Subhaji Narayan 

[5 Bom., A. C., 173 

391 . Plaint in former suit. De- 

scription of property in.— Variance between 
body of plamt and schedule . — The father of the ap- 
pellant obtained a decree against Qfs widow and Ms 
reversionary heirs, who had mteivened m the suit, for 
possession of property mortgaged by the widow. In 
the schedule annexed to the plamt the mortgaged 
property was described as “ Mouzah B., usli with dak- 
hih, ” — that is, Mouzah B K. and Mouzah M. B , — but 
in the body of the plaint it was described simply as 
“ Mouzah B.” On the death of plaintiff m that suit, 
the reversionary heirs of &. sued the appellant for au 
adjudication of their light to 16 annas of Mouzah M. 
B , and it was found that Mouzahs B K. and M, B. 
were not usli with dakhili but distinct mouzahs, and 
that the moitgage-deed did not include Mouzah M. 
B. Held, affirming the judgment of the High Court, 
that m the first suit the Court was called on to adjudi- 
cate upon the property as described in the body of 
the plaint, and not as described m the schedule an- 
nexed thereto, and that the question m the latter suit 
was therefore not res judicata. Het Narain Singh 
v . Ram Pershad Singh . 7C.L. R., P. C., 404 

392. Refusal to decide question 

of title. — Reference of party to another suit — In 
a suit between A. and B. a question of title was raised 
ana decided m B ’s favour m the Court of first 
instance, but on appeal the Judge refused to go into it, 
saying that B. might bring a fresh suit Held that a 
subsequent suit by B raising the same question was 
not barred as res judicata. Watson v. Collector of 
Rajshahye , 3 B. L. R , P. C , 48 ; 12 W R , P. C„ 
43, cited and distinguished. Emamoodeen Show- 
daghur V . Futteh Ali . . 3 C. Ii. R., 447 

393 . S u it to determine issue 

left untried by Judge. — Fresh suit— A fresh 
suit will not lie to determine an issue left untried 
by the Judge The plaintiff’s remedy, where such is 
the case, should be by special appeal to the High Court. 
Juggessur Nundee v. Chunder Gobind Singh 

[9 W. R., 524 

394 . Issue advisedly left unde- 

cided in former suit- In 1878 A , as the auction- 
purchaser of a talook, sued 35 persons for possession 
of a part of this talook. In this suit the issues raised 
were — (1) whether A. had purchased the whole talook, 
or an 8-anna share of the right, title, and interest 
of the judgment-debtors therein; (2) as to the correct- 
ness of the boundaries of the talook as given in the 
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Issue advisedly left undecided in former 
suit — continued 

plaint The Court held that A. had pui chased the 
right, title, and interest of the judgment-debtois m 
thetalook, and as it appealed that some of the defend- 
ants were not judgment debtors, and as it did not ap- 
pear what portions of the talook were held by the se- 
veral defendants, the lower Appellate Court dismissed 
the suit, with liberty to the plaintiff to bung a fresh 
suit within the proper time. In 1880 A brought a 
fresh suit against 16 of the same defendants and 19 
■others for possession of a portion of the same talook 
The issues raised were — (1) whether the suit was 
barred under section 13 of the Code ; (2) whether A. 
had purchased the whole or a portion of the talook ; 
(3) whether the defendants weie m possession of all 
the disputed land, and, if not, what portions of the 
talook weie held by the seveial defendants, (4) as to 
the correctness of the boundaries of the talook. The 
Munsif held that the suit was not barred, and on the 
merits gave A a decree The Subordinate Judge 
held that the suit was baned, and refused to go into 
the merits. Meld that the question whether A. had 
purchased the whole or only a portion of the talook 
was res judicata , but that the question as to what 
lands A . was entitled to by virtue of his purchase 
having been left undecided in the former suit, A. was 
entitled to a decision on that point. Ram Charan 
Buhardar v. Reazuddin . 1. L. R., 10 Calc., 856 

395 . Judgment in former suit 

appealed from. — Stay of execution pending ap- 
peal. — Review — Meld that a former judgment by a 
Court of competent juiisdiction upon the same cause 
of action was conclusive between the same parties m 
a subsequent suit brought m anothei Court, notwith- 
standing the pendency of an appeal against it , but 
that the Judge passing a decree m the subsequent 
suit might, upon application made to him, and security 
being given, stay the execution of it until the appeal 
m the former suit was decided, and might, if the decree 
in the former suit was reveised, entertain an applica- 
tion for the leview of his own decision in the subse- 
quent suit Bulkiram: Nathijram 0 . Gujarat 
Mercantile Association . 4 Bom., A C , 81 

390 . Affirming judgment m 

special appeal, — Affirmation m general terms by 
rejecting appeal — In a special appeal the general 
affirmation of a judgment can only refer to the points 
raised by the appellant, the rejection of the appeal not 
necessarily affiimmg the other findings of fact or law 
incidentally arrived at by the lower Appellate Court 
Ahmed Hossein v . Bandee . . 15 W . R., 91 

397 . Decision on issue not after- 

wards appealed from. — Preliminary issue — The 
decision of an Appellate Court, on a preliminary issue 
of fact, which was not at the time appealed against, 
and which on a subsequent special appeal was not 
altered or noticed by the Special Appellate Court, is 
conclusive between the parties, and the issue deter- 
mined cannot be reopened on a second special appeal. 
SUBHANJI BIN BaHIEJI V. BhAVANRAV BIN ANAN- 

dbav 1 Bom., 173 


RES JUDICATA — continued. 

10 REFUSAL OF RELIEF— continued. 

39 S, — Point decided by lower 

Court, but not dealt with, on appeal, — Issue 
as to enhancement of rent — Subsequent suit for 
enhancement — In a suit for enhancement of rent, 
the Munsif found that the service of notice was 
sufficient, but that the rent could not be enhanced. 
On appeal, the District J udge found that the service 
was insufficient, and dismissed the suit, expressly de- 
clining to consider the question whether the rent was 
enhanceable In a subsequent suit for enhancement 
by the same plaintiff against the same defendant, 
the Munsif found that no sufficient ground for en- 
hancement had been made out, and dismissed the 
suit On appeal, the Distnct Judge agreed with the 
Munsif on this point, and held also that the decision 
of the Munsif m the first suit, that the rent could 
not be enhanced, was res judicata Held that 
wheie the decision of a lower Court is appealed to a 
superior tribunal, which for any reason does not 
think fit to decide the matter, the question is left 
open, and is not res judicata Chttndeb Coomab 
Mitter v Sib Sendari Dassee 

[I. Is. R., 8 Calc., 631 : II C. L. R., 22 

399 . Effect of appealing against 

a judgment. — Civil Procedure Codes {Act VIII of 
1859 , s 2; Act X of 1877 , s. 13, expl 4) —Title. 
— Trespass . — Damages — When the judgment of a 
Court of first instance upon a particular issue is ap- 
pealed against, that judgment ceases to he res judi- 
cata , and becomes res sub judtce 3 and if the Appel- 
late Court declines to decide that issue, and disposes 
of the case on other grounds, the judgment of the 
first Court upon that issue is no more a bai to a 
future suit than it would he if that judgment had 
been reversed by the Court of Appeal Nilvaru v. 
NiLVARtr . . . I. Ii. R., 6 Bom., 110 

400. Effect of judgment pend- 

ing appeal — Dismissal of appeal for ivant of 
prosecution — The plaintiff sued to recover two vil- 
lages from the defendants, claiming title from C, 
the purchaser The fiist defendant alleged that her 
husband, not C , was the purchaser This question 
was determined m a former suit, m which the pre- 
sent hist defendant was plaintiff, and the present 
plaintiff defendant, m favour of the present plaintiff, 
by the Civil Judge, and the decision was confirmed 
on appeal by the Sudder Couit An appeal to Her 
Majesty m Council was dismissed for want of prosecu- 
tion Meld that the matter m issue was res judicata. 
Queers , — Whether the former judgment could be 
deemed conclusive whilst an appeal was pending. 
Karearlapvdi Suriyanarayanarazu Garu v. 
Chellametjri Chellamma . . 5 Mad, 176 

401. Decision on a point of law 

subsequently disapproved of by a Full 
Bench, — Suit as to same subject-matter — Where a 
Division Bench of the High Court decided, as a point 
of law, that a property had not passed under a cer- 
tain deed of sale, and subsequently the decision on 
that point of law was m another case disapproved of 
by a Full Bench, the decision of the Division Bench 
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Decision on a point of law subsequently 
disapproved of by a Futy Bench.— conti- 
nued, 

(where the same plaintiff has again sued to recover 
the same property, relying on the same deed of sale) 
is no less a res judicata because it may have been 
founded on an erroneous view of the law, or a view 
of the law which a Full Bench has subsequently dis- 
approved. Gowbi Kobe, v Audh Kobe. 

[I. L. R., 10 Cal c., 1087 

11. PRIVATE RIGHTS. 

402. Prescriptive right.— Civil 

Procedure Code ( Act X of 1877) , s 13, expl. 5. — 
Explanation 5 of section 13 of Act X of 1877 only 
applies to cases where several different persons claim 
an easement or other right under one common title, 
— as, for instance, where the inhabitants of a village 
claim by custom a right of pasturage over the same 
tract of land, or to take water from the same spring 
or well Where, therefore, A , in defending a suit 
brought against him by JB to have it declaied that 
he had a right to build a wall across a drain, set up 
a prescriptive right to use the dram, and it was de- 
cided that no such prescriptive right existed m A , 
and subsequently C brought a suit againt B., 
claiming to use the same drain as an easement, and 
asking for the removal of the wall m question m the 
former suit, and B set up the judgment in the suit 
between himself and A, as a bar to the suit, — Held 
that the right claimed by C , not being one which he 
and other inhabitants of the neighbourhood claimed 
under one common title, but a prescriptive right 
which be claimed individually m tespect of Jus own 
house and premises, and depending upon the length 
of time he had used the right, was a separate claim, 
and that the judgment m the suit between B and 
A. did not operate as a bar to his suit. Kalishun- 
kub Doss v. Gopal Chunder Dutt 

[I. L. R., 0 Cale., 49 ; 0 C. X». R., 543 

403. — — ■ - Bight to use of 

water. — Decision m former suit . — A decision m a 
former case, m which a mere question as to the use 
of the water in a water-course arose, cannot operate 
as res judicata in a subsequent case, in which the 
subject-matter is whether the defendants have the 
right of throwing up an embankment and obstruct- 
ing the water-way. Munmohun Singh v. Amrit- 
nath Chowdhbt . . W. R., 1864, 167 

404. — Civil Proce- 

dure Code , 1859, s. 2 — Suit on same cause of ac- 
tion — Suit to obtain right of wag. — Where a suit 
for right of way was once thrown out on the specific 
ground that, according to plaintiff’s own statement, 
the road m suit was a public one, and that the Court 
had no jurisdiction,— field that, as the real cause of 
action — namely, the obstruction of the road — was not 
decided in the first trial, section 2 of the Code of 
Civil Procedure did not bar a second suit for tbe 
removal of the obstruction. Nureem Mundle v. 
Bgbamdy Sirdab . . . 25 W. R., 208 


RES JUDICATA — continued. 

11. PRIVATE RIGHTS— 

405. Right to fees for heredi- 

tary services. — Decision m former suit.- — In an 
action to recover fees claimed for services as an 
hereditary family and village priest, it appeared that 
a deceased brother of the plaintiff had recovered 
judgment against one of the defendants and others 
m an action for similar fees Held that the former 
judgment was not conclusive in favour of the plain- 
tiff, nor as against a brother of one of the original 
defendants. Krishnambhat bin Shivrahbhat v. 
Lakshumanbhat bin Ganeshbhat . 1 Bom., 141 

408. — Right to receive honours 

as priest of temple. — Eight decided i n former 
suit. — Plaintiff sued to establish his right to receive 
certain honours in a temple as appertaining to his 
office of officiating priest of the temple, and to recover 
damages for the invasion of his right In a former 
suit between tbe predecessor and tbe plaintiff and 
tbe first defendant, tbe claim to sit at the right side 
of the idol at festivals was admitted, but tbe right to 
receive a cake on the same occasion was disallowed. 
Held that tbe claim of the plaintiff, so far as it 
sought to establish tbe plaintiff’s right, was res 
judicata . Arohakam Srinivasa Dikshatulu v. 
Udayag-iry Anantha Charlu 4 Mad., 349 

407. Right to water for irriga- 

tion. — Civil Procedure Code, 1882 , s. 13, expl . 5 . — 
In 1881 A sued B , C., and others for damages 
for the loss of his crops by the diversion of a water- 
channel by tbe defendants. A claimed a right com- 
mon to himself and other ryots of his village r to 
use the water during the day-time under an arrange- 
ment by which B , C., and the other defendants m 
tbe suit were entitled to use the water during the 
night-time ' In 1882 A and four other ryots, not 
parties to the former suit, sued B , C , and thirteen 
others, not parties to the former suit, for a decree, 
declaring that the plaintiffs were entitled to the 
exclusive use of the water m the channel by day. 
The lower Courts held that the suit was haired by 
section 13 of tbe Code of Civil Procedure Held 
that, as between the plaintiffs other than A and the 
defendants, and as between A and the defendants 
other than B. and C , the suit was not barred by 
section 13 of tbe Code of Civil Procedure. Thana- 
koti V Muniappa . . I. L. R. s 8 Mad., 496 

RESOLUTIONS OF CORPORATION, 
LIBEL CONTAINED IN- 

See Injunction— Special Cases— Public 
Officers with Statutory Powers. 

[I. L. R., 1 Bom., 132 

RESPONDENT NOT APPEARING IN 
LOWER COURT, RIGHT OF APPEAL 
OF— 

See Pbaotioe— Civil Cases— Appeal 

[X. L. R., 3 Gale., 228 

RESPONDENTS. 

See Parties— Adding Parties to Suits 
— Respondents. 
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See Parties— Substitution or Parties 
— Respondents. 

in same interest. 

See Privy Council, Practice op— Costs 

[II B. Ii. R., 158 

Objections by — 

See Cases under Appeal — Objections 
by Respondent 

See Cases ujtder Appellate Court — 
Objection taken por pirst time 
on Appeal 

RESTITUTION OF CONJUGAL RIGHTS. 

See Burma Civil Courts Act, 1875, s. 
49 . . I. Ii. R., 13 Calc., 282 

See Civil Procedure Code, 1882, ss 
259, 260 (1859, s 200). 

[I. Ii R., 1 All , 501 
1 Ind. Jur , N. S., 101 : 5 W. R. s Mis., 29 
8 W. R., P. C., 3 : 11 Moore’s I. A., 551 

See Hindu Law — Marriage — Restraint 
on, or Dissolution op, MarriAge. 

[I.Ii. R., 3 Calc., 305 

See Mahomedan Law — Dower. 

[I. Ii. R^IAIL, 483 
1. 1*. R., 2 All., 831 
X. Ii. R„ 8 All., 149 

See Marriage . I. L. R., 12 Calc., 708 

See Valuation op Suit— Suits. 

[I. Ii R., 13 Calc., 232 

1. Right of suit. — Jurisdiction of 

Civil Court . — Suit by husband against wife for res- 
titution of conjugal rights — A suit by husband 
against wife foi institution of conjugal rights will 
lie in the Civil Couits. Jhotun Beebee v Ameer 
Chand . . .1 Ind, Jur., N. S., 317 

S, C. Chotun Bebee v. Ameer Chund 

[6 W. R., 105 

2. — - Suit to recover 

possession of wife . — Held that a suit by a husband 
to recover possession of the person of his wife will lie 
Hub Sookha v . Poorun . . 2 Agra, 115 

Contra , Melaram Nudial v. Thanooram Ba* 
mun 9¥.R,j 552 

3. Ecclesiastical law 

■ — Parsis — A suit for the restitution of conjugal 
rights, which is strictly an ecclesiastical proceeding, 
cannot consistently with the principles and rules of 
ecclesistical law be applied to parties who profess 
the Parsi religion, Abdasev Cubsetjee v. Peroze* 
boye . 6 Moore’s I. A., 348:4 W. R., P # 91 

4. — Suit for restitu- 

tion by Mahomedan before payment of dower — A suit 
will not lie by a Mahomedan to enforce the return of 
his wife to his house, even after consummation with 
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RIGHTS. — Right of suit — continued . 

consent, until her dowei (prompt) has been paid. 
Abdool Shukkoar v Raheem-oon-nissa 

[8 N. W., 94 

5. Suit by Mahomedan 

husband against wife — Procedure — Beng Reg IV of 
1793 , s 15 — A Mahomedan husband may institute a 
suit m the Civil Courts of India to enfoice his man* 
tal rights by compelling his wife against her will to 
return to cohabitation with him, and such suit must, 
under the imperative words of section 15, Regulation 
IV of 1798, and the nature of the thing, be deter- 
mined according to the principles of Mahomedan law. 
Judoonath Bose v Shumsoonissa Begum. Buz- 
loor Ruheem v Shumsoonissa Begum 

[8 W. R., P. C., 3 : 11 Moore’s I. A., 551 

6. Hindu husband 

convert to Christianity — A Hindu husband who has 
been repudiated by bis wife on his conversion to 
Chustianity cannot sue for the restitution of conju- 
gal society. Muchoo v . Arzoon Sahoo 

[5W.R.,235 

7. Mahomedan con- 

verted to Christianity — Semble , — That where per- 
sons of Mahomedan faith are married according to 
the Mahomedan law, and either party becomes a con- 
vert to Christianity, a claim foi restitution of conju- 
gal nghts cannot be supported. Zuburdust Khan 
v. His wipe ... 21. W., 370 

8. Right to decree— Marriage 

complete except one ceremony which would have al- 
tered status of woman as to caste — Where a man who 
had been mairied to a woman, but had failed to go 
through the second ceremony, without which, accord- 
ing to the customs of his caste, the woman would 
have been defiled had he obtained possession of ber, and 
had actually married a second wife, and left the first 
woman to believe that she was at liberty to conti act 
another marnage, which she did, brought a suit 
against her for restitution of conjugal rights, — Held 
that though, after a first marriage, a man's right to the 
person of his wife was complete, yet wheie, as m the 
present case, there were other ceremonies which were 
usual but bad been neglected, and the claimant had 
not shown cause for his neglect, he was not entitled 
to a decree. Bgolchand Kollta v Janokee 

[25 W. R., 388 

9. Custom as to child- 

wife living apart from husband till puberty . — 
Where it was the universal custom of the community 
to which the plaintiff: belonged that a child- wnfe should 
remain away from her husband until a certain event 
had occurred, a Court was held to have been justified, 
while such contingency had not happened, in refusing 
to order such a wife to go to her husband, although 
the marriage was valid. Suntgsh Ram Doss v . 
Gebu Pattuck . . . . 23 W. R., 22 

10. — — — Agreement to se- 
parate, Suit to set aside — Consent of wife — Where 
a husband and wife (Hindus) thirteen years previous- 
ly had agreed to separate, the husband having treated 
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RESTITUTION OF CONJUGAL 
RIGHTS.— Right to decree— continued. 

his wife with cruelty, and kept liis sistei -in-law 
as his mistress, and was still so keeping her at the 
date of the institution of the suit, and further, had not 
contributed to the maintenance of his wife during the 
period of the separation, — Held that the husband was 
not entitled, without fiis wife’s consent, to have that 
agi cement set aside, or to insist upon restitution 
of conjugal rights Moola v. Nundy 

[4 N. W. s 109 

11. — Husband and wife. 

— Suit by a husband. — Marriage during wife's in- 
fancy — Non-consummation of marriage — Specific 
performance of contract of marriage made m in- 
fancy — Hindu law — Poverty of husband — A., a 
Hindu aged nineteen years, was married by one of 
the approved forms of marriage to B , then of the 
age of eleven years, with the consent of B's guar- 
dians. After the marriage B. lived at the house of 
her step-father, where A. visited from time to time. 
The marriage was not consummated. Eleven years 
after the marriage, — viz > in 1884 — the husband called 
upon the wife to go to Ins house and live with him, 
and she refused He thereupon brought the piesent 
suit, praying for restitution of conjugal rights, and 
that the defendant might he ordered to take up her 
residence with him. Held that the suit was not 
maintainable. Dadaji Bhikaji v Rukhmabai 

[I. Is. R., 9 Bom., 529 

Held on appeal, reversing the decree, that the suit 
was maintainable, and that the case should he le- 
manded for a decision on the merits. Dadaji Bhi- 
baji v Rtjkhmabai . I. L. R., 10 Bom., 301 

12, — Husband and wife. 

Hindu law. — Suit by Hindu husband out of 

caste at time of suit — Decree for restitution eon« 
ditional on plaintiff's obtaining lestoiation to 
caste.— In a suit by a Hindu, a Sunar by caste, 
against his wife for restitution of conjugal lights, 
it was found that the plaints, in consequence of 
having left his wife and cohabited with a Maho- 
medan woman (whom, however, he had left at the 
time of suit), had been turned out of caste, but that 
the misconduct of which he had been guilty was not 
of such a chaiacter as to render him liable to per- 
petual excommunication, and, upon making certain 
amends, he could obtain restoration to Ins caste. 
Held that, while the plaintiff was entitled to come 
into Couit for the relief prayed, unless, in the cir- 
cumstances above stated, the marriage had, under the 
Hindu law, been dissolved, the Court was bound, 
when asked to employ coercive process to compel a 
W1 f e to return to her husband, not to disregard any 
reasonable objection she might raise to such process 
being granted, either on the ground that she had 
been subjected befoie to personal injury or cruelty at 
the hands of her husband, or that she went m fear 
of one or the other, or that the husband was actually 
living in adultery with another woman, or that, if she 
resumed cohabitation or association with him, he 
being outcasted, she would herself incur the risk of 
being put out of caste. Held , therefore, that in de- 
creeing a claim of this description, a Court was 
entitled, if it saw good reason to do so, while recog- 
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nising the civil lights of a husband to his wife, to put 
such conditions upon the enfoi cement of his rights 
by legal process as the encumstances of the case 
might fairly demand , and that, applying this prin- 
ciple to the present case, the defendant might reason- 
ably ask the Court, before compelling her return to 
hei husband, to make it a condition that he should 
first obtain his restoration to caste. Held also that, 
under the Hindu law, the fact that a husband had 
had adulteious intercourse with another woman, 
which had ceased at the time of suit, was not an 
answer to a claim by him for restitution of conjugal 
lights. Paig-i v. Sheonabain 

[I. Xi. R., 8 All* 78 

13. Ground for suit.— Mahomed an 

law — Dower —Lien of wife for dower. — In a suit 
brought by a husband for restitution of conjugal 
rights, the parties being Sunni Mahomedans governed 
by the Hanafi law, the defendant pleaded that the 
suit was not maintainable, as the plaintiff had nob 
paid her dower-debt The plaintiff thereupon de- 
posited the whole of the dower-debt m Court It 
appeared that the defendant’s dower had been fixed 
without any specification as to whether it was to be 
wholly or partly prompt. It also appeared that she 
had attained majority before the marriage, and that 
she had cohabited with the plaintiff for three months 
after marnage, and there was no evidence that she 
had ever demanded payment of her dower before the 
suit was filed, or that she had lefused cohabitation 
on the ground of non-payment. Besides the plea 
already mentioned, she also relied upon allegations of 
divorce and cruelty, but these allegations were found 
to be untrue The lowei Appellate Court dismissed 
the suit, holding that inasmuch as the plaintiff had 
not paid the dower-debt at the time when he brought 
his suit, he had no cause of action under the provi- 
sions of the Mahomedan law. Held by the Full 
Bench that the lower Appellate Court’s view of the 
Mahomedan law relating to conjugal rights and the 
husband’s obligation to pay dower was eironeous; 
and that the plaintiff, under the circumstances of the 
case, had a right to maintain the suit. Abdul 
Kadis v. Salima . . I. Xi. R., 8 All., 149 

14. Hindu law — 

Defence to suit — Cruelty of husband — A suit for 
restitution of conjugal rights may he maintained by a 
Hindu but queere , if the same state of circumstances 
which would justify such a suit, or which would be 
an answer to such a suit m the case of a European, 
would be equally so in the case of a Hindu Wheie 
cruelty on the part of the husband has been condoned 
by the wife, a much smaller measure of offence would 
he sufficient to neutralise the condonation than 
would have justified the wife, m the first instance, in 
separating from hei husband. But the act or acts 
constituting the offence must he of such a nature as 
to give the wife just reason to suppose that the hus- 
band is about to renew his formei course of conduct, 
and consequently to entei tain well founded appre- 
hension foi hex personal safety Jog-endbonundiwi 
Dossee v. Hubby Doss Ghose 

[I. L. R., 5 Calc., 500 : 5 C. Ii. R., 65 
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15. Defence to suit.— Cruelty of 

husband — If the wife xaise a defence of cruelty, she 
must prove violence of such a charactei as to en- 
danger, or cause a leasonable appiehensionof dangei, 
to her personal health or safety The ratio decidendi 
in such a case considered and laid down Judoo- 
nath Bose v. Shumsoonnissa Begum. Buzloob 
Ruheem v. Shumsoonnissa Begum 

[8 W. R., P. C., 3 : 11 Moore’s I. A., 551 

10, , ' Husband and 

wife — Cruelty — Action for harbouring wife — Civil 
Procedure Code, 1859, s 200 — In a suit by a Hindu 
husband against his wife for the restitution of con- 
jugal rights, the criterion of legal cruelty, justifying 
the wife's deseition, is the same in this country as m 
England, — viz „ whethei there has been actual violence 
of such a chaiacter as to endanger personal health or 
safety, or whether theie is the reasonable appre- 
hension of it Every person who receives a manied 
woman mto his house, and suffers her to continue 
theie after he has received notice from the husband 
not to harboui her, is liable to an action for damages 
oi injunction, unless the husband has by his cruelty 
or misconduct forfeited his marital rights, or has 
turned his wife out of doors, or has, by some insult 
or ill-treatment, compelled her to leave him. Ya- 
munabai v. Babayan Moeeshwab Pendse 

[I. Ii. R., I Bom., 164 

17. Suit by husband I 

— Leprosy. — To a suit brought by a Hindu husband 
against his wife for the lestitution of conjugal 
rights, the fact that he is at the time of such suit 
suffering from a loathsome disease, such as leprosy, is 

a good defence Bai Pbehkuvab v Bhiea Kabui- 
anji * , . . .5 Bom., A. C., 209 

18. Divorce . — Hindu 

law — Custom — Where a Hindu sued his wife for 
restitution of conjugal rights and the defendant 
pleaded divorce, it was held that though the Hindu 
law does not contemplate divorce, still m those dis- 
tricts wheie it is recognised as an established custom 
it would have the foice of law Kudomee Dossee 
v. Joteebam Kobita . I. L. B., 3 Calc., 305 

19. — * Declaration of nullity * of 

marriage — ^Divorce Act, s 53 — It is competent to 
the Couit m a suit for restitution of conjugal lights 
to make a declaration of nullity of marriage if the 
respondent shows himself entitled to such relief 
Lobez v Dopez . . I. Ii. B„ 12 Calc., 700 

20. . Presumption of validity of 

marriage. — Consent of lawful guardian — Non- 
performance of ceremonies — The ceremony of nandi- 
mukh or bridhishradh is not an essential of Hindu 
marriage, nor would the want of consent by the law- 
ful guardian necessarily invalidate such mainage 
In a suit for restitution of conjugal rights, the fact of 
the celebration of marnage having been established, 
the presumption, in the absence of anything to the 
contrary, is that all the necessary ceremonies have 
been complied with Bbindabun Chundba Kue- 
moxab v. Chundba Kubmokab 

[I. Ii. B., 12 Calc., 140 


RESTITUTION OF CONJUGAL 
BIGHTS — continued 

21. Form of decree.— Order for 

restitution — Order for recovery of wife’s person — 
A Civil Court cannot pass a decree for the recovery 
of the pel son of a wife, the proper order being for 
the restitution of conjugal rights. Mebabam°Nu- 
dial v Thanoobam Bamun . 9 W. R., 552 

22. — Declaratory or- 

dei — Order for delivery of wife to husband — Held 
(by Jackson, J, and Macphebson, J) that the de- 
cree m a suit for restitution of conjugal rights ought 
to be declaratory only, and to be enforced m case 
of disobedience by attachment Held (by Seton- 
Kabb, J) that the wife may be ordered to be deli- 
vered over to her husband Jhotun Beebee v . 
Amkee Chand . . 1 Ind. Jur., H. S., 317 

Chotun Bebee v Ameeb Chand 

[6W.R., 105 

23. Order enjoining 

wife to return to husband, — Order to abstain from 
preventing her return — In a suit for restitution of 
conjugal lights brought against a wife and certain 
persons said to he detaining her from her husband, 
the proper form of decree is one enjoining the wife to 
return to hei husband, and the other co -defendants 
to abstain from -preventing her return Jaeebee 
Rhanum v Imdad Hossein . . 2N. W., 314 

Kueoonamoyee Debee v Gungadhub Submah 

[20 W. R., 50 

Lall Nath Missee v. Sheobubn Pandey 

[20 W. R., 92 

24. Order for bodily 

delivery of wife to husband — Qucere, — Whether the 
Couit can enforce its order on a wife to letnrn to 
her husband by giving her o\ er bodily into her hus- 
band's hands Judoonath Bose v Shumsoonnissa 
Begum. Buzloob Ruheem v Shumsoonnissa 
Begum 

[8 W. R., P. C., 3 : 11 Moore’s I. A., 551 

25. Execution of de- 

cree. — Order for return of wife, and against inter- 
ference to prevent return — Held that a decree for 
restitution of conjugal lights should he passed in 
the foim that the* husband is entitled to conjugal 
rights, that his wife do return to live with him, and 
that her parents do not interfere m any manner to 
prevent her so doing. Bam Tahul v Madho 

[2 Agra, 111 

Koobub Khansama i7. Jan Khansama 

[8 W.R., 407 

20. — Order for return 

of wife. — Procedure on failure to comply with order . 
— In suits for restitution of conjugal rights the de- 
cree should be m the form that the wife do return to 
her husband, with which decretal order if she fails to 
comply she may he dealt with under the provisions of 
the Code of Civil Procedure relating to attachment 
and imprisonment for non-performance of the act de- 
creed, for a wife cannot he delivered in execution as a 
chattel. Tooeeahi? Jussquda . 2 Agra, 337 
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RIGHTS. — Form of decree — continued . 

Imamun v. Mahomed Majeedoollah 

[3 Agra, 88 

27. Civil Procedure 

Code ( VIII of 1859), s . £00.— Per MarKby, J.—In 
a suit by a husband for restitution of conjugal lights, 
a decree that “the case be decieed awarding the 
plaintiff to take defendant as his married wife/ 5 is 
not a proper form of decree. The decree may order 
the wife to return to her husband 5 s protection, but 
such a decree is not one which can he enforced in 
the manner provided by section 200, Act VIII of 
1859, as being an order “for the performance of a 
particular act. 55 Gatha Ram Mistree c. Moohita 
Koohin Atteah Domoonee 

[14 B. L. R., 298 : 23 W. R., 179 


RESUMPTION — continued, 

of invalid lakhiraj. 

See Landlord and Tenant— Constitu- 
tion 03? Relation— Gener ally 

[8 B. L. R., Ap., 82, 83, note ; 85, note ; 

87, note ; 89, note 

of jaghir by East India Com- 
pany. 

See Act op State . 12 B. Ii. R., 120 

— of rent-free tenure. 

See Gbant — Power to Grant. 

[B. In R., Sup. Vol., 75, 774 

1. RIGHT TO RESUME. 


28. Execution of decree.— Civil 

Procedure Code , 1859, s. 200.— Semble,— That a 
decree for restitution of conjugal rights between 
Mahomedans or Hindus may be enforced under 
section 200 of Act VIII of 1859. Yamunabai v. 
Narayan Moreshwar Pendse 

[I. Ii. R., 1 Bom., 164 

29. Decree under 

Parsi Marriage and Divorce Act {XV of 1865), 
s. 36.*—JBnfoicing decree . — Civil t Procedure Code , 
1859, s. 200 . — A decree for restitution of conjugal 
rights under the Paisi Marriage and Divorce Act 
is enforceable onlym the manner provided m section 
36 of the Act , such provision is m substitution of, 
and not in addition to, the ordinary remedies pro- 
vided by section 200 of the Code of Civil Procedure. 
Ardesar Jahangir Framji v. Avabai 

[9 Bom., 290 

RESTORATION OE PROPERTY BY 
CRIMINAL COURT. 

See Cases under Stolen Property, 
Disposal oe, by the Court. 

[I. L. R., 1 Bom., 630 

RESTORATION OP CASE STRUCK OUT 
BY MISTAKE AS COMPROMISED, 

See Civil Prooedube Code, 1882, ss 
98, 99 (1859, s. 110) . 9 W. R., 283 


RESUMPTION. * Col. 

1. Right to Resume . ^ 5102 

2. Procedure ..... 5105 

3. Efpect op Resumption , . . 5107 

4. Miscellaneous Cases . . .5111 


See Cases under Ghatwali Tenure. 

See Cases under Grant — Resumption 
or Revocation op Grant. 

See Cases under Onus Probandi— Re- 
sumption and Assessment. 

See Cases under Settlement. 

— of ferry, Suit for compensation 
fou loss by — 

See Jurisdiction op Civil Court— Fer- 
ries . B. L. R„ Sup. Vol., 630 


1. Right to resume mokur- 

rari tenure. — Death of grantor without heirs — A 
mokurrari tenure granted m perpetuity cannot he 
resumed by the grantor even if the grantee dies 
without heirs. Himmut Bahadoor v. Sooneet 
Koer . * . • . 15 W. R., 549 

2, Grant m lieu of 

maintenance . — Limitation . — Although a grant of a 
mokurrari lease m lieu of maintenance may he re- 
sumable by the grantor and his heirs, yet, if the 
grantor or any of his successors receives distinct 
notice of a claim on the part of the grantee to 
hold m perpetuity aud not subject to resump- 
tion, and allows twelve years to go by without 
contesting such claim, he (such grantor or successor) 
will be baned for the time of his own enjoyment. 
Petambar Baboo v. Nilmony Singh Deo 

[I. L. R., 3 Calc., 793 

8. — — Grant in lieu of 

maintenance . — Hmdulaw. — Alienation.— Impartible 
estate — The mere fact of the impartiality of an estate, 
or rather the mere fact that the succession to a ze- 
mmdan is governed by the law of primogeniture, does 
not deprive the zemindar of his ox dinary light to 
alienate it, or any portion of it, during his lifetime. 
Accordingly, an ordinary mokurrari lease, granted by 
a zemindar of lands forming portion of a zemmdari 
the succession to which is governed by the law of 
primogeniture, is valid, and the lands comprised m 
it cannot he resumed on the death of the grantor by 
his successor But a mokurrari khorposh, or allow- 
ance for maintenance, or an estate for life in lieu of 
maintenance, granted by the owner of a zemmdari 
impartible by special custom but otherwise subject 
to Bengal law, to a member of his family, is resum- 
able by his successor on the death of the grantor. 
Uddoy Adittya Deb v Jadublal Adittya Deb 
[I. L. R., 5 Calc., 113 :4C.L. R„ 181 

See Woodoyaditto Deb v. Mukoond Nabain 
Aditto # . . . 22 W. R., 225 

4, Right to resume julkurs in 

navigable rivers.— Percy. Deg. II of 1819.— A suit 
for resumption of julkurs in navigable rivers not 
forming part of settled estates is cognisable only m 
the ordinary Courts, (1) because of the total absence 
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1 RIGHT TO RESUME— c ontmued. 

Right to resume julkurs m navigable 
rivers — continued . 

of the word “ julkui 99 m any of the Resumption Re- 
gulations, either before or after liegulation II of 1810, 
and (2) by reason of the difference m the nature of 
the claims between one to take possession of julkor 
and one to resume lands. Collector or Maldah v 
SUDUROODDEEN . . . . 1 W. R., 116 

5. Right to resume jaghir.— 

Alienation by grantee — A zemindar cannot sue to 
resume a jaghir on the ground of its alienation by 
the giantee, so long as there are heirs male of the 
grantee existent. Rameswar Nath Sing- v Haea- 
lal Sing . . . 1 B. L. R., A. C,, 170 

6. Right to resume permanent 

tenure. — J Forfeiture of tenure — Non-payment of 
Government revenue — Where an ancient and peima- 
nent tenure is held by several persons m separate 
shares, and some of the sharers make default m the 
payment of their quota of the Government assess- 
ment, the portion of the tenure held by the sharers who 
paid then shares of the assessment cannot be resumed 
or forfeited by the Government In such a case the 
onus lies on the Government to make out by clear 
evidence under what special contract, or agreement, 
or regulation it forfeits the entire tenure. Brett v. 
Ellaiya 

[12 W. R., P. C. a 33: 13 Moore’s I. A., 104 

affirming the decision of the High Court m El- 
laiya v. Collector or Salem . 3 Mad, 59 

7. Right to resume village. — Vil- 

lage entered as jaghir in accounts of permanent set- 
tlement — Zemindar , Night of — Where a village, part 
of a zemmdari, has been entered as a jaghir m the 
accounts of the permanent settlement, the zemindar 
cannot resume the village, and is entitled m respect 
thereof only to the usual kuttubandi Haeischan- 
bana Deva v . Ramanna Chandri . 1 Mad., 355 

8. Right to resume Neemuk 

Bayer mehals .— JBeng Regs . VIII and XXVII of 
1793 . — Right of Government as Sovereign — The re- 
sumption by Government of Neemuk Sayer mehals 
(saltpetre-duty estates) upheld, the sanads of the Suba- 
dar of Bebar, the ruling power previous to the Com- 
pany’s accession to the Dewanny, purporting to grant 
the Government as mokurran istemran at a permanent 
fixed rent, being declai ed f orgei les. Quaere , — Whether 
the Neemuk Sayer mehals being a sayer right was not 
wholly abolished by Bengal Regulation XXVII of 
1793, and the Bengal Government m its Sovereign cha- 
racter had not an absolute right to resume. The 
settlement by the Government with a proprietor 
of the soil under the decennial settlement, made per- 
petual by Bengal Regulation VIII of 1793, relates to 
land revenue only, and not to sayer duties claimed by 
a party not a land proprietor. Government or 
Bengal v . Jaeur Hossein Khan 

[5 Moore’s I. A., 467 


RESUMPTION— •continued, 

1- RIGHT TO RESUME — continued. 

• 9. Right to resume subordinate 

tenure by istemrardar .—Customary right — 
A custom was alleged entitling a Patwi Thakur, 
or chief belonging to the Rathor elan of Rajputs, 
who was the istemrardar of an ancient and impartible 
talook m A 3 mere, to resume land formerly part of it, 
but granted some generations back as a subordinate, 
estate to a collateral relation of the chief The 
ground of the resumption claimed was that the last suc- 
cessor to the estate so granted had died without issue 
and without adopting Meld that the Commissioner’s 
judgment, which was that a right of resumption 
exerciseable merely on the above ground had not 
been established, was correct, being supported to 
some extent certainly by answers received by the 
Chief Commissioner on inquiry from the neighbour- 
ing durbars of Rajputana chiefs, and, on the whole, 
by the balance of the evidence Rao Bahadur 
Singh v. Jowahir Kuar 

[I. L. R., 10 Calc., 887 ; L. R., 11 1. A., 75 

10. Right of maafedar.— Recog- 

nition of right to resume, — Limitation . — Cause of ac- 
tion — Held that mere recognition of right to resume 
contained in the wajib-ul-urz, where the grant exist- 
ed many years previous to the date of that document, 
does not re-grant to a maafedar so as to give plaintiff 
a new starting-point from which his right to resume 
should date. Dayum Khan v. Tunsooeh Rai 

[2 Agra, 189 

11. Right of manager of religous 

endowment. — JBeng. Reg XIX of 1793. — The 
manager of a religious endowment consisting of the 
profits of a number of villages after paying revenue, 
was not a zemindar undei Regulation XIX of 1793, 
and could not sue for resumption of invalid lakhiraj 
land Nobin Chundeb Roy Chowdhry v Pearee 
Khanum . . . . 3¥,R, } 143 

12 . Right of talookdars.— Limit 

of area in suit for resumption — Talookdars had no 
legal right to sue for resumption of areas containing 
more than 100 bighas of land Gopal Chundeb 
Roy c. Oodhub Chundeb Mullick 

[W. R., 1864, 156 

13 . Right of Government as 

agent for zemindar. — Limit of area tn suit for 
resumption — The Government, when aetmg as agent 
of a zemindar, could only sue to resume invalid lakhiraj 
lands under 100 bighas. Ram Lochun Sircar v 
Denonath Paul ... 2 W . R., 279 

14 . Right of zemindar. — Pre- 

sumption. — Land held under different sanads — 
Limit of area m suit for resumption — When land 
beyond 100 bighas m extent is admittedly held by a 
lakhirajdar, the presumption is that it is held under 
one grant, and that it is resumable by Government, 
and not by the zemindar. To rebut the presumption, 
the zemindar must show that the land, though beyond 
100 bighas m extent, is held under different sanads. 
JOGENDRO NAEAIN ROX V . HURRY DOSS ROY 

[W. R„ 1864, 145 
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1. RIGHT TO RESUME— 

Biglit of zemindar— 

15. — — — Ligh i of zemin- 

da't to assess and resume invalid lalchiray tenures , — 
Limit of area m suit for resumption* — When a 
zemindar engaged to pay a certain amount of revenue 
on certain lakhira] lands, on condition of Government 
stopping resumption proceedings m respect to such 
lands, he had a right under that engagement to 
resume invalid rent-free tenures below 100 bighas in 
extent, whatever had been the nature of agreement 
with Government m previous years, but he had no 
right to resume lands of greater extent than 100 
bighas covered by one sanad Beer Chunder 
Joobraj v . Umakant Sein . W. R., 1864, 232 

See Beerchtjnder Joobraj v. Shibjoy Tha- 
koor .... ¥,R. } 1864, 8 

16. Beng . Leg II of 

1809, s, BO — Limit of area m suit for resumption 
To bar a zemindars right to resume, as invalid lakhi- 
ra 3 under section 30, Regulation II of 1809, lands m 
excess of 100 bighas, it must be shown that the lands 
are held under a sanad m excess of 100 bighas, or 
under different sanads, each m excess of 100 bighas. 
Mahomed Munsoor v, XImbica Churn Roy 

[W. R., 1864, 132 

17. JBeng Leg XIX 

of 1793 . — Limit of area %n suit for resumption . — A 
zemindar is not precluded by Regulation XIX of 
1793 from suing for the resumption of invalid lakhi- 
raj lands exceeding 100 bighas held under several 
sanads, provided none of them singly is a grant for 
more than 100 bighas. The release of lands covered 
by one such sanad from the claim of Government to 
resume, on the ground that they were under 50 
bighas, does not bar the zemindar’s right to resume 
them. Elias v. Mahomed Peezeer 

[W. R., 1864, 217 

IS. JBeng . Leg X of 

1793 , s. 19 — Limitation in suit for resumption. — A 
zemmdar suing for resumption of alleged invalid 
laklnra 3 land under section 19, Regulation X of 1793, 
was not limited to time, provided he could prove that, 
at some time subsequent to the decennial settlement, 
the land sought to he resumed was part of his mal 
estate, and had paid rent. Gopal Chunder Shaha 
v, Bhabo Tarinee Dossee . 7 W, R., 240 

2. PROCEDURE. 

19. Assessment of resumed 

lands. — JBeng, Leg, XIX of 1793. — JBeng. Leg II of 
1819 , 5 30 — Suit for rent . — Unless the holder of a 
resumption-decree took steps under Regulation XIX 
of 1793 to have the revenue fixed by the Collector, 
and the defendant consented to pay the revenue re- 
quired of him, he had no locus standi on holding the 
lands to bring suits for rent. The rule to be followed 
in determining m what manner and under what Regu- 
lation the assessment of resumed lakhiraj land should 
be conducted was, first to asceitam whether the exist- 
ence of the lakhira] prior to 1791 had been decided 


RESUMPTION-co^m^. 

2. PROCEDURE — continued . 

Assessment of resumed lands— continued, 

by the decree for resumption It could not be presumed 
that every case instituted under section 30, Regula- 
tion II oi 1819, dealt with an estate which was held 
lakhna 3 prior to 1791. Pqgose v . Eeram Hqssein 

[15 W. R„ 483 

20. Question of validity of 

grant. — Limitation — JExistence of tenure befoie 
1790 — In a suit for resumption, where the defendant 
pleads a lakhna 3 tenure befoie 1790, the validity of 
the grant is not open to the Judge’s consideration, but 
only whether the tenure was m existence before 1790, 
and if so to apply the law of limitation. Sag-ore 
Monee Dossee v Bipro Doss Dey . 1¥. R., 249 

21. Limitation. — JBeng Leg II of 

1819, s, 30. — Lalchiraj — Beng Leg XIX of 1793 , 
s. 10 — A suit for lesumption under section 30, 
Regulation II of 1819, must he assumed to refer 
only to lakhiraj created prior to the 1st of Decem- 
ber 1790, and therefore was not exempt fiom limita- 
tion under section 10, Regulation XIX of 1793 
Heera Monee Dabee v Koonj Behary Holdar 

[B. L. R., Sup. VoL, Ap., 8 : 2 W. R., 207 

22. Beng Leg XIX 

of 1793 , $ 10. — Beng . Leg II of 1819 , s. 30 — 
Regulation II of 1819, section 30, did not apply 
to a suit m a Civil Court for resumption under 
section 10 of Regulation XIX of 1793 The deci- 
sions m Sonatun GJhose v Abdool Farai, B L L, 
Sup Veil., 109 , and JHJeera Monee JDabee v. Koonj 
Behary JBJoIdar, B L. L , Sup Pol , Ap , 8, upheld. 
Harihar Mukhopadhya v. Madab Chandra Babu. 
Nab a Krishna Mookerjee v Kailas Chandra 
Bhuttacharjee 

[8 B. L. R., 566 : 20 W. R., 459 
14 Moore’s I. A., 152 

Sonatun Ghose v Abdool Farar 

[B. L. R., Sup. Vol., 109 : 2 W, R., 91 

23. Notice to parties. — Party 

not in possession.— In resumption proceedings it is 
not necessary to give notice to a party not in 
possession or to make him a formal party to the suit. 
Ram Chunder Shaha v. Collector op Mymen- 
singh ... . . 22 W, R„ 48 

24. Beng. Leg. II of 

1819,3.16. — Omissionto give notice — Where the re- 
sumption officer, as directed by section 15, Regulation 
II of 1819, supplied the defendant m a resumption 
suit with a copy of his reasons for considering the 
lands in question liable to resumption, and subse- 
quently, m the absence of the defendant, declared 
the lands liable to assessment ,— Held that, as defend- 
ant failed to appear either m person or by agent, it 
was impossible for the resumption officer to give him 
the warning mentioned m section 16 of the same law, 
and the legality of the proceedings was not affected by 
the omission. Buroda Kant Roy v , Commissioner 
OP THE SOONDURBUNS . . 13 W. R, 5 180 
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RESUMPTIOIsT— continued. 

2. PROCEDURE — continued . 

25. Right to intervene in suit. 

—Beng, Regs II of 1819 and III of 1828 — Decree 
of Special Commissioners — In a suit by Government 
under Regulation II of 1819 to resume invalid lakhi- 
raj land held by a mohunt, as the interests of the 
zemindar, who claimed a portion of the lands sought 
to be assessed, as forming part of his permanently- 
assessed estate, were liable to be affected by the deci- 
sion of the Collector, — Held that he had a right to 
intervene and become a paity to the suit, and to 
prefer an appeal from the decree. The decree of the 
Special Commissioners, under Regulation III of 1828, 
was final, if no appeal or petition of review was pre- 
sented within a leasonably sufficient period. Mo- 
heshfr Singh v Government oe India 

[3 W. R #s P. C., 45 : 7 Moore’s I. A., 283 

3. EFFECT OF RESUMPTION. 

26. Finality of proceedings.— 

Injury to parties — Diluvion — -Resumption proceed- 
ings are final and not liable to question by the Civil 
Courts. But when proceedings take place m the 
nature of extensive settlements with other parties 
after intermediate and temporary settlements, and 
acts are done wholly without jurisdiction, or lands are 
taken not included m the original decree, there should 
be a lemedy to parties deeming themselves to have 
been wronged thereby. If lands adjudged to Govern- 
ment in a resumption suit diluviate and 1 e-form on 
the same site, Government does not thereby lose its 
rights to them, nor is it obliged to institute wholly 
new proceedings Diluvion does not create any new 
right Collector oe Dacca v, Kishen Kishore 
Chatterjee. Jhgo Bundhoo Bose v. Collector 
of Dacca . . . . W. R., 1864, 273 

27. Finality of resumption- 

decree, — Settlement proceedings . — Jurisdiction of 
Civil Court — The ruling of the late Sudder Court as 
to the final and conclusive character of a lesumption- 
decree was held not to apply to what was subsequent- 
ly done administratively by a settlement officer, the 
proper distinction being that the decree of the re- 
sumption Court as to the liability of the resumed 
mehal to be assessed with a Government demand is 
final; but the subsequent dealing by the settlement 
officer with alleged proprietary right and claim to land 
not mentioned m the decree, is open to the jurisdic- 
tion of the Civil Court, Mahomed Gazes Chow- 
Dhry v, Lall Bebee . . 10 W. R. 5 103 

Ram Chhnder Shaha v. Collector oe Mymen- 
singh . . . . 22 W. R., 48 

28. Effect on contract between 

zemindar and tenant. — Resumption of lakhiraj 
tenure by Government, — Under-tenants, Rights of . — 
The mere resumption of a lakhiraj tenure by Govern- 
ment does not dissolve the contract between the zemin- 
dar and tenant. The tenant has the option to deter- 
mine his tenancy, or he may consent that the amount 
of revenue which the landlord must pay to Govern- 
ment, or a portion of it, shall be added to his original 
jumma, Farzhara Band v Azizttstnissa Bibi 

[B. L. B., Sup. VoL, 175 ;3¥.E, 72 


RESUMPTIONS' — continued, 

3. EFFECT OF RESUMPTION — continued, 

29. Effect on tenant— Illegal 

assessment of revenue — Mad Reg, XXVII of 1802 . 

In a suit against a Collector for an illegal seizure 
and subsequent usurpation of plaintiff’s shares m an 
Agraharam village for non-payment of tirvai due 
from other tenants of the village, and to recover the 
increased tirvai imposed by the Collector,— Eeld 
that the plaintiff’s light to enjoy his share of the 
village lands under the ongmal pottah was not legally 
determined by resumption; and that, continuing 
liable only to the fixed rent, the plaintiff was entitled 
to the leturn of the amount paid under compulsion, 
m excess of such rent, at the date of the suit. Madras 
Reglation XXVII of 1802 consideied. Ellaiya v. 
Collector oe Salem . . .3 Mad., 59 

Affirmed by the Privy Council on appeal in Brett 
v, Ellaiya 

[13 Moore’s I. A., 104: 12 W . R., P. C., 33 

30. Effect on howladar.— Rights 

of howladar s — The resumption by Government of a 
parent estate did not nullify the existing rights of a 
howladar withm the estate, or deprive him of the 
benefit of the presumption arising under section 16 
of Act X of 1859, Mothoora Nath Gtjngopadhya 
v, Sheeta Monee . . .9 W. R,, 354 

31. Effect on sub-tenure.— Sub- 

tenures before decennial settlement — A sub-tenure 
created before and m existence at the time of the 
decennial settlement cannot be invalidated by any 
subsequent settlement of the mehal m which it is 
situated. Resumption of lakhiraj land under the 
revenue law does not destroy any such sub-tenure in 
the estate resumed. Abdool Ali v. Ramgdtty 

[12 W. R., 128 

32. Effect on lakbirajdars. — 

Rights of lakhiraj dar, — Settlement , — Cause of action, 
—A resumption-decree does not destioy the proprie- 
tary right of the lakhiraj dars, which continues unless 
and until they are dispossessed m due course of law 
By obtaining a permanent settlement they acquire no 
new right; a cause of action accruing to them if 
ousted before settlement. Thakooe Dass Roy 
Chqwdhry v. Nbbeen Kishen Ghose 

[15 W. K., 552 

33 . Effect on charitable trust. 

— Omission of mention of existence of charitable 
trust or endowment, — The resumption of lands by 
Government, and the making a fresh settlement of 
the resumed lands without any allusion to their being 
held m trust for charitable purposes prior to the re- 
sumption proceedings, are not conclusive proof that 
there was no such trust. The only question decided 
by the Government in resuming was that those who 
claimed the land as lakhiraj had not been able to 
prove that the land was held under any such religi- 
ous or charitable trust as would debar Government 
from resuming. Leelanund Si^QH Bahadoob v, 
Ishuree Nundhn Dutt Jha . 8 "W. R., 318 
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3. EFFECT OF RESUMPTION — continued. 

34. . Effect on rights acquired 

previous to resumption.— Liability of purchaser 
of rent free holding to pay rent or revenue — Where 
the plaintiffs ancestor purchased a certain quan- 
tity of land from a rent-free holder of the mouzah, 
who on the resumption of the maafee tenure hy Govern- 
ment was admitted to a proprietary settlement of the 
mouzah and acquired a good prescriptive title, — Meld 
that the resumption hy the Government did not 
affect the right which the plaintiff’s ancestor had 
previously acquired m the land, and the land not 
having "been assessed with revenue hy the Govern- 
ment, the plaintiff could not he treated as a mere 
cultivator, and liable to pay either rent or revenue. 
Ahmed v, Gunaish Pershad . . 2 Agra, 9 

35. Effect on right of collec- 

tion or profits. — Maafee lands — Where maafee 
lands are, after resumption and assessment, left m 
the possession of the ex-maafeedars, the persons en- 
titled to collection or profits are, in the absence of 
any stipulation to the contrary, the ex-maafeedars, 
and not the lumbaidar of the village. Dal Chund 
v. Seeta Koonwar . . , 2 Agra, 152 

30, Liability to pay rent.— Re- 

sumption and assessment by settlement officer , — 
Where land is resumed and assessed hy a settlement 
officer, the tenant is bound to pay rent at the late 
assessed by the settlement officer Woomanath 
Roy Chowdry v. Debnath Roy Chowdry 

[14 W . B., 471 

D’Sxlta v, Raj Coomar Dutt . 16 W , B., 153 

37, Effect on mortgagee under 

ZUT-i-peshgi lease. — Omission to callm advance . 
— Acquiescence m liability of profits for revenue , — 
Wh^n property granted in a znr-i-peshgi lease was 
originally rent-free, but subsequently resumed and 
assessed by Government, the mortgagee was held 
bound either to make a fresh agreement to take the 
profits, minus the Government revenue, as his security, 
or to call in his money. His not adopting either 
course for a long period was construed into assent 
on his part to receive the profits, minus the Govern- 
ment levenue, as security. Joy Pros ash Narain 
v . Radha Kishen . . W. R„ 1864, 227 

38, Effect of resumption and 

settlement of lakhiraj on the holder of a 
mokurrari lease from the lakhirajdar. — 

Lalchiraj tenure,*— Settlement of invalid lakhiraj . — 
Assessment of revenue hy Government on invalid 
lakhiraj land afer resumption does not confer a new 
estate on the lakhirajdar, and does not cancel or ex- 
tinguish a mokurrari lease granted by the lakhiraj- 
dar previous to the settlement, and during the time he 
was m possession of the land as lakhiraj Pratab 
Narayan Mookerjee v. Madhtx Sedan Mooker- 
jee . . 8 B. If. R„ 197 : 16 W , R„ 35 

30, Effect of resumption on 

mortgages created by mamdar. — Inam lands . 
— An mamdar, having granted several mortgages 
upon his mam lands, died. The right to hold the 
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3. EFFECT OF RESUMPTION-co»^»m^. 

Effect of resumption on mortgages cre- 
ated by mamdar— continued, 

lands rent-free was ruled hy Government to have 
ceased upon the death, but the mam was continued 
to his representatives subject to the payment of 
assessment, under the Government circular of 1854 
Meld that the original estate m the lands was not 
destroyed ; that no new title m the mamdar’ s repre- 
sentatives was created, and thaHhe lands continued 
chargeable m their hands with any valid specific 
hens created upon them by the inamdar. Vishnu 
Trimbak v. Tatia alias Vasudev Pant 

[1 Bom., 22 

40. Effect on inamdar. — Ina m 

Landlord and tenant, — On the resumption of an 
mam, the inamdax’s right to exemption from the 
payment of the Government assessment ceases, and 
the inamdar becomes liable to pay such assessment ; 
but all his other rights remain unaffected, and there- 
fore those who were his tenants before the resump- 
tion do not thereby cease to be so, and can be ejected 
if they are not permanent tenants, or are not other- 
wise entitled to remain in possession. Gangabhai 
v, Kalapa Dari Mukeya 

[I. Ii. R., 9 Bom,, 419 

41. Resumption of saranjam 

by British Government, Effect of, on posi- 
tion and rights of the saranjamdar.— Oc- 
cupancy rights of a saranjamdar — Inam , Resump- 
tion of — Public and private property of an absolute 
chief, — Landlord and tenant. — Tenancy created by 
chief prior to resumption of land by Government . — 
jEffect of resumption on rights of landlord — Ad- 
verse possession — Recognition of tenant by Govern- 
ment officers , as occupant paying assessment , does 
not prejudice landlord’s rights —A., the Chief of 
Kagvad, let certain land to the defendant for a term 
of twelve years by a lease dated 12th June 1857. 
A. died in the same year without male issue, and his 
saranjam was resumed by the British Government. 
In 1858 the Collector treated the defendant as occu- 
pant of the land m question for the purposes of 
assessment, and again m 1860 entered his name as 
occupant in the Government books In January 
1868 the widow of A adopted the plaintiff as his son. 
In 1881 the plaintiff sued the defendant to recover 
possession of the land let to the defendant in 1857. 
The defendant contended that the land was not the 
private land of A,, hut belonged to the State of 
Kagvad, which was resumed on his death by the 
Government; and that the plaintiff’s claim was bar- 
red hy the law of limitation. The Subordinate 
Judge allowed the plaintiff’s claim, holding that the 
land was the private property of A,, and that the 
claim was not barred. The District Judge, on ap- 
peal, held that the land was not the private property 
of the Chief, but was the property of the State, and 
that, on the resumption of the State hy the British 
Government, the defendant’s lease came to an end, 
and the relation of landlord and tenant, previously 
existing between the Chief and the defendant, ceased. 
He also held that the plaintiff’s claim was barred by 
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RESUMPTION — continued . 

3 EFFECT OF RESUMPTION — continued. 

Resumption of saranjam by British Gov- 
ernment, Effect of, on position and 
rights of the saranjamdar— continued. 

limitation, and reversed tlie decree of the Subordinate 
Judge On appeal to the High Couit, — Held that 
no distinction could be drawn between the public 
and pnvate property of an absolute chief, which A. 
was. That, m the absence of a contrary intention, 
the resumption by the British Government of a saran- 
jam or mam leaves the occupancy rights of the 
saran jamdar or mamdar untouched ; that a saran- 
jamdar or mamdar may acquire occupancy rights 
dui mg the continuance of the saranjam or mam 
Held, also, that the fact that the revenue officers 
placed the defendant's name m the Government 
books as the occupant paying assessment, did not 
make the defendant's possession adveise, and could 
not prejudice the plaintiff's rights as landlord 
Ganpatrav Trimbak Patwabdhan v Ganesh 
Baji Bhat . . Z U. R., 10 Bom., 112 

4. MISCELLANEOUS CASES. 

42. Illegal resumption by Gov- 

ernment. —Liability to account — The Govern- 
ment having seized certain chur lands and dispos- 
sessed the proprietor m possession, and having entirely 
failed to establish any claim for assessment or re- 
sumption dui mg the penod of attachment following 
the dispossession of the proprietor, — Held that the 
Government must be regarded as a wrong-doer for 
the whole period, and must account to the proprietor 
for all the collections made by its officers up to the 
time of the restitution Stjenomoyee v Collector 
of Rungpore W. R., F. B., 4 : Marsh., 13 

[1 Hay, 37 

43 . Right of mortgagee or 

transferee of maafee land on resumption. — 
jRight to question bond fide character of proceed - 
mgs — Where a mortgagee of maafee land was no 
party to resumption proceedings under Act X of 
1859, section 28, and the land was resumed with the 
mortgagor's consent, — Held , the mortgagee or trans- 
feree from him was entitled to question the bond fide 
character of the resumption proceedings Toolun 
v. Ooman S hunker . . 2 Agra, 117 

44 . Purchases before resump- 

tion. — Jaghir — Where the evidence showed that 
certain arms and stores seized had been purchased by 
the jaghirdar before the resumption, and there was 
no authority or evidence to show that those who held 
by jaidad were not entitled to things so purchased, — 
Held that the representatives of the jaghirdar were 
entitled to recover the value of the arms and stores 
so seized. Forester v Secretary of State 

[12 B. X.. R., 120 : 18 W . R., 349 
X. R., I. A., Sup. Vol., 10 

RE-TRIAX. 

* See Cases under Criminal Procedure 
Code, 1882, s. 437. 

See Cases under Revision— Criminal 
Cases— Re-trial. 


* RETURN." 

See Mahomedan Law — Inheritance 

[I.X R , 3 Cale , 702 
I. X. R., 11 Calc., 14 

REVENUE. 

See CiSES under Jurisdiction of Civil 
Court — Revenue 

See Cases under Sale eor Arrears of 
Revenue. 

■ as distinguished from rent. 

See Grant — Power to Grant 

[B. X. R., Sup. Vol., 75, 774 

— Xiability to pay — 

See Sale in Execution oe Decree 

Purchasers, Title oe — Certificates 
oe Sale . . I. X. R., 2 Calc., 141 

Matter concerning— 

See Jurisdiction of Civil Court— Re- 
venue . I. X. R., 1 Mad., 89 

See Mandamus . 11 B. X. R., 250 

See Rig-ht of Suit — Acts done in Ex- 
ercise of Sovereign Power 

[I. X. R., 1 Calc., 11 

See Small Cause Court, Presidency 
Towns— Jurisdiction— Revenue. 

[5 Bom., O. C„ 1 

Payment of arrears of, by one 

co-sharer. 

See Co -sharers — General Rights in 
Joint Property . 14 B. X. R., 155 
[I. L. R., 9 Calc., 377 

See Set-off— Set-off Allowed 

[I. L. R., 1 AIL, 135 

Suit for contribution for pay- 
ment of— 

See Cases under Contribution, Suits 
for — Voluntary Payments. 

See Jurisdiction of Civil Court — Rent 
and Revenue Suits, N.-W Provinces. 

[I. X. R., 1 AIL, 26 

REVENUE COMMISSIONERS, SANC- 
TION OP, TO GRAZE CATTXE. 

See Bombay Act I of 1855, s 32. 

[I. X. R., 2 Bom., 110 

REVENUE COURT, SUIT TO SET 
ASIDE ORDERS OF— 

See Cases under Jurisdiction of 
Civil Court— Revenue Courts— 
Orders of Revenue Courts. 

REVERSIONERS. 

See Cases under Declaratory Decree, 
Suit for— Reversioners. 
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RETTERSIOH-ERS — ” ConHnued . 

See Cases under Hindu Law-Aliena- 
tion — Alienation by Widow. 

See Hindu Law — Inheritance— Special 
Heirs— Females— Daughters. 

[I. L. R., 1 All., 608 

See Cases under Hindu Law— Rever- 

SIONERS. 

See Cases under Hindu Law— Widow- 
Decrees against Widow as Repre- 
senting the Estate or Personally. 

See Hindu Law — Widow — Power of 
Widow — Power of Disposition or 
Alienation . I. L. R., 1 All s 503 
[I. L. R., 8 Mad., 304 
9 W. R. s 598 

See Cases under Limitation Act, 1877, 
ARTS, 140 AND 141. 

See Cases under Limitation Act, 1877, 
art. 144 (1859, s. 1, ol. 12)— Adverse 
Possession. 

See Res Judicata — Parties— Same Par- 
ties or their Representatives 

[5 B. L. R., 585 

I. Ii. R„ 1 AH., 282 
I. la. R., 8 AH., 365, 429 
I. L. R„ 9 Calc, 463 

Suit by, to set aside adoption. 

See Estoppel— Estoppel by Judgment. 

[I. L. R., 1 Calc., 289 

REVIEW. Col. 

1 Orders subject to Review . .5114 

2. Power to Review . . . .5118 

3. Form of, and Procedure on. Ap- 

plication . , . . .5121 

4. Review by Judge other than 

Judge in Original Case . .5122 

5. Ground for Review . . . 5125 

6. Reviews after Time . . . 5131 

7. Questions which may be raised 

on Review . . ,5138 

8 Grant or Refusal of Review . 5140 

9 Appeals and Procedure in Ap- 

peals 5140 

10. Procedure on Re-hearing of Case . 5143 

11. Criminal Cases .... 5145 

See Court Fees Act, 1870, s. 14. 

[9 C. Ii. R. s 479 

See Court Fees Act, 1870, sch I, arts 4 
and 5 . . . 14 W. R., 249 

See Court Fees Act, 1870, sch. I, art. 
5 . . . .7 Mad,, Ap., 1 

See Divorce Act, s. 16. 

[I. B. R., 6 Bom., 416 

See Letters Patent, High Court, cl. 15. 

[I. Ii. R., 10 Calc., 108 

See Cases under Limitation Act, 1877, 

s. 5. 


REVIEW — continued . 

See Practice— Civil Cases— Review. 

[10 W. R., 54 
24 W. R., 430 

See Practice — Civil Cases — With- 
drawal of Suits or Appeals 

[I. la. R., 7 Bom., 287 

See Cases under Small Cause Court, 
Mofussil — Practice and Procedure 
— Hew Trials 

See Superintendence of High Court — 
Charter Act, s. 15— Civil Cases 

[I. L. R., 1 AH., 298 
4 C. L. R., 14 

Admission of, after time. 

See Superintendence of High Court- 
Charter Act, s 15 — Civil Cases 

[2 B. L. R., A. C., 181 
5 B. la. R., 318 

AppHcation for — 

See Appeal to Privy Council— Practice 
and Procedure— Time for Appealing 
[B. Ii. R , Sup. Vol., 585 

See Court Fees Act, sch I, arts 4 
and 5 * . I. L. R , 4 Bom., 26 

[14 W. R., 249 
I. Ii. R., 9 Mad., 134 

See Cases under Limitation, Act, 1S77,. 
s 5. 

See Cases under Limitation Act, 1877, 
s 179 (1859, s 20 )— Step in aid of 
Execution— Resistance to Legal 
Proceedings. 

Order rejecting — 

See Appeal to Privy Council — Cases in 
which Appeal lies — Appealable 
Orders . . 1 W. R., Mis., 13 

[5 W. R., Mis., 17 

See Appeal to Privy Council— Prac- 
tice and Procedure — Miscellaneous 
Cases . 2B.L. R., A. C., 204 

See Letters Patent, High Court, cl. 
15 . . . 4 B. Ii. R., A. C., 10 1 

See Superintendence of High Court— 
Charter Act, s 15— Civil Cases. 

[2 B. L. R H A. C., 181 
5 B. L. R., 316 
5 B. I»„ R., Ap., 29* 

1. ORDERS SUBJECT TO REVIEW. 

1. Decrees. — Civil Procedure Code r 

1859 , 376 — Orders , Remew of — Section 376 of the 

Code of Civil Procedure authorised reviews of judg- 
ment in respect to decrees of Court, and also m re- 
spect to orders which aie not decrees. DeeN DyaL 
PURAMANICK V. RAM COOMAR ChOWDHRY 

[lOW.R, 345 

2. Order relating to execution 

of decree,— A Judge has power to review an order 
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REVIEW — continued* 

1. ORDERS SUBJECT TO REVIEW — continued 

Order relating to execution of decree- 

continued * 

relating to the execution of a decree (D is sentient e, 
Morgan, J .) Haradhtjn Mookerjee v* Chunder 
Mohun Roy . Marsh., 205 : W. R., E. B„ 66 

[1 Hay, 577 

Lotf Ali Khan v. Court of Wards 

[6 W. R., Mis,, 127 

Narayanbhai Lalbhai v Gangaerishna Bal- 
krishna . . .4 Bom , A. C., 87 

3 , Order in proceedings under 

Act XXVII of 1860 —A review of judgment is 
admissible in proceedings undei Act XXVII of I860, 
although no express provisions for xeviews are con- 
tained in the Act. In - the matter or the pe- 
tition op Poona Kooer 

[I. L. R., 1 Calc., 101 : 24 W. R., 376 

In the matter op Rhkmin 

[I. L. R., 1 All., 287 

Contra, Sivtr v . Chenamma , 5 Mad., 417 

4 , Order under Administrator 

General’s Act, II of 1874, s. 63. — Civil Proce- 
dure Code, 1877, s 628 . — The older passed under sec- 
tion 63 of Act II of 1874 (section 60 of Act XXIV of 
1867) can he reviewed under section 623 of Act X of 
1877 Smith v Seceetary of State In the 
matter op Act II op 1874 I. L. R., 3 Calc , 340 

5 , Order rejecting application 

for registration.— Civil Procedure Code, 1859, 
s 376 — Registration Act, 1871, s 76 — Act XXIII 
of 1861, s 38— Section 38, Act XXIII of 1861, 
which enacted that “ the piocedure piescubed by Act 
VIII of 1859 shall he followed as f ai as it can be m all 
miscellaneous cases and proceedings which, after the 
passing of the Act, shall he instituted m any Court,” 
lendeied the whole proceduie of Act VIII of 1859, 
including the power of admitting a leview, applicable 
to a pioceedmg to compel registration under the Re- 
gistiation Act An order rejecting an application foi 
registiation under section 76 of the Registration Act 
of 1871, being, m respect of the Court pronouncing 
it, a final order of adjudication between the parties, 
is so far m the nature of a * e decree” within the mean- 
ing of Act VIII of 1S59, as to fall within the opera- 
tion of the sections of that Act which provide for the 
admission of a review In the matter op the 
PETITION OP AbDOOLLAH. ReASUT HOSSEIN V * 

Abdooldah 

[I. li. R., 2 Calc., 131 : 26 W. R., 50 
I*. R., 3 I. A., 221 

reversing the decision of the High Court in In the 

MATTER OP THE PETITION OP ABDOOLLAH 

[10 B. I*. R., 394 : 19 W. R., 303 

3 , Order admitting appeal to 

Privy Council — An appeal to the Privy Council 
being once admitted, whether properly or erroneous- 
ly, the High Court has no further jurisdiction to re* 


REVIEW — continued 

1. ORDERS SUBJECT TO REVIEW— continued* 

Order admitting appeal to Privy Coun- 
cil — 'Continued. 

view its order and declaie the appeal rejected 

1 Ameeeunissa Begum v. Indurjeet Koonwur 

[6 W.R., Mis., 97 

In re Woomatara Debea 6 W. R., Mip s 120 

7, Order refusing to admit spe- 

cial appeal.— Act VIII of 1859, ss 376 and 378 — 
Power of High Court to grant a reuieio — Notice of 
application for reuieio* — An order lef using to admit 
a special appeal is open to review, and the application 
foi review may be made without notice to the other 
side. Joy Coomar Dtjtta Jha v Esharee Nund 
Dutta Jha . 10 B. L. R., 155 : 18 W. R„ 475 

See In re Barmutollah 

[10 B. Ii. R., 156, note 
where, however, under the circumstances, the Court 
refused the application. 

S. C Bureamgollah v. Nil Chand Dtttt 

[17 W. R., 484 

8. Judgment passed on compro- 

mise. — Xo review can be admitted of a judgment 
passed on a compromise. Purmessuree Rarajn 
Singh v. Romeezooddeen Ahmed . 5 W. R., 226 

i 9. Order refusing leave to sue 

as a pauper. — Suit in foi ma pauperis — Court 
of original jurisdiction — A Court of original juris- 
diction has power to entertain an application to review 
an order refusing a petition for leave to sue in forma 
paupens In the matter op the petition op 
Umastjndari Debi . . 5 B. Ii. R., Ap., 29 

See Mahomed Gazee Chowdhry v Dublab 
Bibee 

[5 B. L. R., 318, note : 11 W. R., 22 

10. Civil Procedure 

Code {Ad X of 1877), ss. 409, 413, 541 , 623. 625. 
— An order made under section 409 of the Civil 
Pioceduie Code (Act X of 1877) refusing leave to 
sue as a paupei is subject to review undei section 
623. The provisions of section 413 do not affect the 
right of a pei son, against whom such ordeL has been 
made, to obtain a review A petitioner applying for 
such review must file a copy of the Older of which 
he seeks a review, together with a memorandum of 
objections (sections 541 and 625). Adarji Edubji 
v . Manieji Edubji . I. L. R., 4 Bom., 414 

11. Order disallowing claim to 

attached property.— Civil Procedure Code, 1859 , 
5 246 — A Court has power to grant a review of an 
order which it has passed under section 246, Civil 
Procedure Code, 1859, disallowing a claim made to 
property attached in execution of a decree The order 
granting the review is final under section 378. Coch- 
rane v . Heera Lab Sear . . 7 W. R., 79 

12. Order for probate.— Pro 

and testamentary matters . — When once probate in 

j solemn form has been granted, no one who has been 
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UW?mW~~contimed. 

1. ORDERS SUBJECT TO REVIEW — continued. 

Order for probate— continued, 

cited or lias taken part m the proceedings* or who was 
cognisant of them, can afterwards seek to have it can- 
celled, Quaere , — Whether a review may not he 
granted, In the matteb or Pitambeb Gibdhae 

[I. Ii. R., 5 Bom., 638 

13 , Order on reference from 

Small Cause Court.— An application for a review 
of judgment by the High Court on a reference from 
a Small Cause Court was not admissible under the 
Code of 1859. Doyle v. Khosal Mundle 

[3 W. R., S. C. C. Ref., 8 

14, » - — — Civil Procedure 

Code {Act XIV of 1882 % ss 617 , 619 , and 623.— 
Judgment on ref erence from Subordinate Judge with 
Small Cause Court powers. — The High Court has no 
power to review a judgment passed by it on a refer- 
ence from a Subordinate Judge with Small Cause 
Court powers. Clause (c) of section 623 of the Code 
of Civil Procedure (XIV of 1882) allows of a review 
of judgment on a gef erence only from a Court of 
Small Causes. The judgment of the High Court m 
such a case is not a decree or order within the mean- 
ing of clause (b) of the section, but is simply a state- 
ment of the grounds in conformity with which the 
lower Court is to dispose of the case, as provided by 
section 619. Ramchandba Babaji v. Sitaram 
Vinayax . . . I. L. R., 10 Bom., 68 

15 . Order in. rent suit.-— Peng. 

Pent Act , VIII of 1869 . — Orders m rent suits pre- 
vious to passing of Act.-—- Orders m rent suits were 
not subject to leyiew until the passing of Bengal Act 
VIII of 1869, which made the Civil Procedure Code 
applicable to such suits. Mahomed Tuckee v Ah- 
mudee Begum . . , . 3 N. W., 22 

Moneekuenika Chowdheain v. Collector oe 
Mymensingh ... 16 W. R„ 159 

Rad ha Peeshad Singh v. Sanbae Roy 

[14 W. R„ 27 

Though it was held in some cases that the admis- 
sion of a review m such a case was not illegal Hub- 
chund Singh v Roopa Kooeb . 4 N. W., 171 

Ali Azim v . Ram Manice Roy 

[12 W. R., 195 

Ram Jeebun Doss v . Doyalee Dossee 

[11 W. R., 246 

Sbeenath Dutt v . Ramgopal Chatterjee 

[11 W. R., 108 

Soobtjl Chtjndeb Gooho v. Tumeezooddeen 
Chowdhby . . .14 W. R., 414 

16. — — Order on appeal 

from Collector under Mad. Act VIII of 1865 . — 

Civil Procedure Code , ss, 376, 378 —A Civil Court, 
in hearing an appeal from the decision of a Collector 
under Madras Act VIII of 1865, must he guided by 
the Civil Procedure Code, and the judgment of the 
Civil Court may he reviewed under section 37 6 of the 
Code. The order granting a review is final. Stjbba- 
maniya Pillay v. Perumal Chetty . 4 Mad,, 251 


REVIEW — continued. 

1. ORDERS SUBJECT TO REVIEW -continued. 

17 , Ex parte decree.— Civil Pro - 

cedure Code , s. 623. — It is competent to a party 
against whom an ex parte decree has been made to 
apply for review of 3 udgment Mtttto v Ilahi 
Begam .... I. E. R„ 6 All., 65 

Pobesh Nath Mundul v Khettromonee 
Debia .... 20 W. R., 284 

Ali Azim v. Ram Manick Roy 

[12 W. R., 195 

Contra , Motee Chand v. Radhamadhtjb Chand 
[2 W. R., Mis., 34 

18, Civil Procedure 

Code , 1882, s. 623. — Application of section. — Sec- 
tion 623 of the Civil Procedure Code applies to all 
cases, whether they are disposed of in the presence of 
the parties or ex parte m the absence of the defend- 
ants Habi Hue Peeshad Naeain Singh v. 
Buddu Peeshad . . . . 13 C. L. R., 254 

19 , 1 Order dismissing suit for 

default of prosecution. — Civil Procedure Code , 
1 859, ss. 119, 376. — Re-admission of suit. — The plain- 
tiff’s suit was dismissed “m default of prosecution,” 
on the ground that he had failed to deposit tulubana, 
although time had been allowed him for that purpose. 
He was represented by a pleader at the adjourned 
hearing. He subsequently applied for the re-admission 
of the suit on the ground that he had been prevented 
by illness from depositing the money. Meld that 
the application should not have been treated as one 
under section 119, Civil Procedure Code, hut might 
fairly he regarded as an application for review of 
3 udgment under section 376, and in that view the 
misconstruction by the Munsif of the nature of the 
application was not a sufficient reason for depriving 
the plaintiff of the relief which he not inequitably 
obtained by the order passed m it; and the Court of 
first instance was directed to call on the plaintiff to 
pay the fee payable on bis application for a review of 
3 udgrnent, and m the event of his complying with the 
requisition, to give effect to the Munsiffs order for 
re-admission of the suit. Ram Sundae Singh v 
Ram Bandhan Singh . . 7 N. W., 126 

See also Mahomed Azeemoollah v Ali Buzsh 

[5 N. W., 74 

20, Order for dismissal for de- 

fault of appearance on order for local in- 
vestigation. — A case was remanded on appeal (m 
the presence of both parties) for a local investigation. 
A reasonable time was given, after the records had 
come, to the parties to appear and conduct their case. 
The petitioner not having appeared, the lower Court 
treated it as a case of default, whereupon the peti- 
tioner made an application under section 376, Act 
VIII of 1859. Meld that an application for a review 
was not the proper course in such a case. In be 
Kalee Mohun Doss . . .17 W. R., 70 

2. POWER TO REVIEW. 

21 , Power where appeal is ad- 

mitted by superior Court .— Civil Procedure 
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HE VIE W — continued . 

2 POWER TO REVIEW — continued. 

Power where appeal is admitted by 
superior Court —continued. 

Code , 1859 — Under the Code of 1859, a Judge was 
not competent to hear a review m a case m which a 
special appeal had been admitted by the higher 
Court. Sheonath Singh r. Ram Thitl Rae 

[1 35T. W., Pt. II, 39 : Ed. 1873, 97 

JUGGURNATH SlNGH V AFZTJL KHAN 

[17 W. R., 130 

Lallmun v Manice Chund . 1 Agra, 133 

Lucas v. Stephen- . . ,9 W. R., 301 

ISTarayan bin Sidoji v. Davudbhai yalad 
Patebhai . . .9 Bom., 238 

22. Power after admission and 

hearing of special appeal —Civil Procedure 
Code, 1859 , s 376 — A Judge is right m refusing to 
entertain an application for review where a special 
appeal has been admitted, tried, and disposed of. 
The words of section 376, Act VIII of 1859, <c special 
appeal shall have been admitted,” referred to cases 
which had advanced beyond the inchoate stage of 
appeals, and m which it had been shown pnma facie 
that theie were enors m law. Raj Dharee Laid 
v. Mohadeo Singh . . .11 W. R., 511 

23. Correction of 

clerical error — A lower Appellate Court has a right 
to grant a review of its own judgment for the pur- 
pose of correcting a clencal error, even after a 
special appeal from its decision has been heard and 
determined by the High Court. A lower Appellate 
Court has no jurisdiction to review its own judgment 
so as to modify its substance, — as, for example, to 
altex an award of costs after a special appeal from its 
decision has been heard and determined by the 
High Court. Oomanund Roy t>. Suttish Chun- 
dee Roy 9 W. R., 471 

24. Power of lower Appellate 

Court after dismissal of special appeal. — 
24 25 Vast , c 104, s 15 —Upon the dismissal of 

a special appeal by the High Court, the appellant m 
special appeal applied to the High Court for a re- 
view of judgment upon the giound of discovery of 
fresh evidence This application was rejected, on 
the ground that the Court could not take cognisance 
of the merits of a case m special appeal, and there- 
fore could not admit a review upon fresh evidence. 
The special appellant then applied to the lower Ap- 
pellate Court for a review of its judgment on the 
ground of discovery of fresh evidence This applica- 
tion was admitted, and a review of the judgment 
was allowed On application to the High Couit 
undei section 15 of the Charter Act, —Held the lower 
Appellate Court had no jurisdiction to admit the ap- 
plication foi review In the matteb op the peti- 
tion op Jadunath Mooeeejee 

[6 B. I*. R., 333 

S. C. Jodoonath Mooeeejee v. Punohanun 
Mooeeejee . . .14 W. R., 438 

See also In be Gunga Bishen Sahtt 

[6 B. Ii. R., 334, note 


REVIEW — continued . 

2. POWER TO REVIEW — continued 

Power of lower Appellate Court after 
dismissal of special appeal — continued. 

Brojonath Koondoo Crowd hey v Jumeeroo- 
nissa Bibee . . .7 w. R., 218 

25. - Power where one of several 

defendants has appealed.— Application for re- 
view on behalf of other defendants — The preferring 
of an appeal against a decision by one defendant does 
not deprive another defendant of his light to apply 
for a review of the same decision with reference to 
section 376, Act VIII of 1859 Bunkoo Ladd 
Singh v. Basoomunissa Bibee . 7 W. R., 166 

26. Power to proceed with re- 

view where appeal is subsequently brought. 
— Act VIII of 1859 , ss 375 and 376 — A Judge is 
bound to proceed with an application for a review of 
bis judgment, even though a petition of appeal has 
been filed subsequently to the application for review, 
Bharat Chandra Mazumdar v. Ramgunga Sen 

[B. Ii. R., Sup. Vol., 362 : 5 W. R., 59 

27. Power of inferior mofussil 

Courts to review judgments. — Review before 
Civil Procedure Code , 1859. — Beng Reg. XXVI of 
1814 — Whereas by the law in force previous to the 
Code of Civil Procedure the subordinate Conrts could 
not review their judgment without the permission of a 
superior Court, the Code removed that inability, and 
the removal extended to suits past and pending, as 
well as future. A paity petitioning, after the Code 
of Civil Procedure came into force, foi the review of 
a judgment in appeal passed in 1849, is entitled to be 
governed by the terms of the old law (Regulation 
XXVI of 1814), which allows a review in respect to a 
decree from which “ no furthei appeal ” may have 
been admitted by a supenoi Court; and a “further 
appeal ” included both a second or special appeal and 
a summary appeal. Joogud Kishore Singh v . 
OoGUR NARAIN SlNGH . . 8 W. R., 483 

28. ^ — The inferior 

Courts in the mofussil have no jurisdiction to review 
their own judgments, except under the circumstances 
and with the limitations set forth m the Code of Civil 
Procedure Burra Fukeer Doss Bera v Fueber 
Doss Bera . . . 20 W. R., 180 

29 . Power of Insolvent Court. — 

Insolvent Court , Bombay — Jurisdiction — The Court 
for the Relief of Insolvent Debtors at Bombay has 
jurisdiction to review its own orders. In the 
MATTER OE ThUCKER BHAGYANDAS 

[I. Ii. R„ 4 Bom., 489 

30 . Power of Judge of mofussil 

Small Cause Court.— Mofussil Small Cause 
Court's Act (XI of 1865), s. 21.— Code of Civil 
Procedure {Act X of 1877), s. 63, and chap xlvii, 
sch. ii — The Judge of a mofussil Small Cause 
Court may grant an application for a review of judg- 
ment under the Code of Civil Procedure. Isan* 
Ohunder Banerjee v. Luchun Gope. Kemp 
Pre'm Narayan Sing 

[I. L. R«, 5 Calc*, 699 : 5 C. L. R„ 539 
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REVIEW — continued . 

2. POWER TO REVIEW — continued. 

31. Power to grant second re- 

view*. — Civil Procedure Code, 1859 — A Couit lias 
no jurisdiction to grant a second leview o£ judgment 
on the application of the same party under the Code 
of Civil Procedure, 1859. Vencama Shetty v 
Pamoo Shetty ... 5 Mad., 323 

32. j First revieiv not 

appealed from nor shown to he erroneous — A second 
review of judgment was refused as not contemplated 
either hy the law itself or the Full Bench ruling of 
12th February 1866, the first review being neither 
appealed against nor shown to he wiong Taranath 
Roy v Raj Bulbttb Bhunjb . 7 W. R., 464 

Nasirtibbin Khan v. Inbronarayan Chow- 

DHRY 

[B. L. R., Sup. Vol., 367 : 5 W. R„ 93 
1 Ind. Jur., IT. S., 147 

33. Admission of review after 

prior order rejecting it.— Act VIII of 1859, ss 
875, 377, 878, and 380 — Order rejecting revieio — 
An order rejecting a review is not conclusive, and the 
Court may, m the exense of its discretion, admit a 
review even after a prior order rejecting it Seton- 
Karr, J., differed Nasirubbin Khan v Inbro- 
narayan Chowbhrt . B. la. R. s Sup. Vol., 367 : 

[1 Ind. Jur., N. S., 147 : 5 W. R., 93 

Kasheenath Roy v. Lhckheenarain Chatter- 
JEE W. R., 1864, 91 

FtTKHEEROOBPEEN V, KAEACHANB SlRBAR 

[1 W. R., 287 

Neeboo Monee Dossee v. Saropa Monee Dossee 
Doorganath Shook v. Sookhmoy Biswas 

[2 W. R., 61, 62 

Rash Beharee Singh u. Koonj Beharee Singh 

[W. R., 1864, Mis., 31 

Asuboqdbeen Hyber v. Abbool Kureem 

[6 W. R., 110 

3. FORM OF, AND PROCEDURE ON, 

APPLICATION. 

34 . Form of application. — Appli- 

cations for review of judgment should set forth con- 
cisely the giounds of objection to the decision of 
which a review is sought, without aigument or nar- 
rative, and such grounds should be numbered conse- 
cutively Mahabaji Ramohanpra Mule v Vithal 
Vishvanatel .... 1 Rom., 185 

35. To what Court to be made.— 

Meview of judgment of Sudder Court rejecting 
special appeal . — An application for a review, on the 
ground of the discovery of new evidence, of a judg- 
ment of the late Sudder Court rejecting a special ap- 
peal, ought not to he made to the High Court, hut to 
the Court of original jurisdiction. Rao Baneeram 
v, Nbwaz Bibee ... 8 W. R., 511 

80 . Application for review by 

minor .— Civil Procedure Code, 1859, ss. 376,377.— 


REVIEW —conh med. 

3. FORM OF, AND PROCEDURE ON, 
APPLICATION — continued 

Application for review by minor — conti- 
nued 

An infant is as much hound by a judgment m his own 
action as if of full age, and if an application for re- 
view is made on his behalf, it must he subject to the 
conditions of the 376th and 377th sections of the 
Code of Civil Procedure. Mobhoo Soobbn Singh 
v. Prithee Bubbub Patjb * . 16 W. R., 231 

37 . — Admission of review with- 

out notice. — A proceeding admitting a review, 
without notice to the opposite party, as required by 
section 378 of the Code of Civil Procedure, 1859, is 
wholly vitiated hy such defect, and not binding on 
that party. Golaboo v. Ramdyab Singh 

[8 W. R., 304 

4. REVIEW BY JUDGE OTHER THAN 
JUDGE IN ORIGINAL CASE. 

30 . Proper Court to review 

judgment. — Power of one Judge'to review another’s 
judgment — As a geneial rule, the Court which pio- 
nonnces a judgment is the only Couit that can le- 
view that judgment. Ram Nath v. Gowhur 

[2 NT. W., 230 

39 . Hearing of application by 

different Judge when allowable.— Delag 

A review was intended to he a consideration of the 
same subject hy the same Judge, as distinguished 
fiom an appeal, which is a heaung before another 
tribunal A leview, theiefore, should be presented 
with as much expedition as possible with a view to 
the re hearing before the same Judge The excep- 
tions to this rule are allowable only ex necessitate, — 
that is, flora death of the original Judge or some un- 
expected and unavoidable cause which prevents him 
fiom hearing the review The causes accounting for 
delay m applying for a review must, to justify the 
grant of it, he of grave importance. Moheshtjr 
Singh v. Government or Inbia 

[3 W. R., P. C., 45 : 7 Moore’s I. A., 283 

See Stjrttt Soonburee Debia v Rajenbtjr 
Kishore Roy Chowbhry . 9 W. R., 125 

40. Power of Judge to review 

judgment of predecessor —Civil Procedure 
Code , 1S59, s 379 — The law makes no distinction 
between the powei of a Judge who ongmally heard 
a case, and subsequently has an application for re- 
view before him, and the powei of a Judge subse- 
quently succeeding to the same office v^ho has such 
an application befoie him, and is not barred hy the 
circumstances stated m section 379, Act VIII of 
1859, from considering that application Aman Abi 
Chowbhry v. Kasim Abi . . 6 W. R., 316 

41 . Power to review judgment 

of predecessor. — Ground of review — A lower 
Court acts without jurisdiction if it admits a review 
of its predecessor’s judgment, unless either the party 
apply foi review within ninety days, ox* the Court is 
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REVIEW — continued 

4. REVIEW BY JTJDGE OTHER THAN JUDGE 
IN ORIGINAL CASE — continued 

Power to review judgment of predeces- 
sor— continued, 

satisfied that there is just and reasonable cause for 
not having preferred the application withm the 
limited period. Gossie Doss v Narain Doss 

[W. B., 1864, 287 

PURME S STTEEE NARAIN SlNGH V. ROMEEZOODDEEN 

Ahmed . . . . 5¥.B„ 226 

Sreenath Chowdhry v. Kritattomoyee 
Dosses . . . . 18W. B., 286 

42. * Exercise of 

powei A Suboidmate Judge has the power under 

the law to review the decision of his predecessor, 
although the power is one which should be exercised 
very sparingly, Kangalee Churn Josh v Dur- 
sunee Dossee . . , . 18 W. B., 198 

43. — — Civil Procedure 

Code , 1859 , ss 376, 378 — Power of Judge to review 
judgment of his predecessor . — A Judge has no power 
to allow a review of his predecessor's judgment on 
the ground that he comes to a different conclusion 
on the facts of the case. The general words used m 
sections 376 and 378 of Act VIII of 1859 are con- 
trolled and restricted by the particular words, and 
it is only the discovery of new evidence, or the cor- 
rection of a patent and indubitable error or omission, 
or some other particular ground of the like descrip- 
tion, which justifies the granting of a review. Roy 
Meghraj v Beejoy Gobind Bureau 

[I. D. B„ 1 Calc., 197 : 23 W. B., 438 

See In the matter op the petition op Mathea 
Paeshad . . . I. L. R., 1 AIL, 296 

Banee Maehub Bose v Kalee Churn Singh 
Hoy .... 24 W. B., 387 

Munberoodeen v Kadir Buksh 

[24 W. B., 410 

Wolput v. Nusrutoollah . 25 W. R., 48 

44. - — Ground for re - 

view — Civil Procedure Code , 1859, ss. 376-378 — 
Where a Judge allowed a review of his predecessor's 
judgment on the sole ground that it appeared to him 
that the judgment of his piedecessor had done in- 
justice , — Meld by the High Court (Morgan, C J , 
and Innes, J) that though the generality of the 
terms used m the sections of the Procedure Code, 
Act VIII of 1859, relating to review of judgment, — 
viz , “ other good and sufficient reason ” (section 376), 
“and otherwise requisite for the ends of justice" 
(section 378), — confers a wide jurisdiction, this juris- 
diction could not be held to authorise a Judge to revise 
and reverse his predecessor's decree on the giound 
above mentioned. If the review is asked for m re- 
ference to the conclusions of fact drawn from the 
evidence, it should not be granted simply upon the 
same evidence Peasut Mossein v Abdoollah , I. L 
P , 2 Calc , 131, discussed. Raman v Kurunatha 
Tharakan . . * I. Xi. B., 2 Mad,, 10 


REVIEW — cont i nued . 

4. REVIEW BY JUDGE OTHER THAN JUDGE 
IN ORIGINAL CASE — continued. 

45. Power of Judge to review 

case after transfer to Ins file — Order dismiss- 
ing suit — A Judge cannot, by transferring a case to 
his ow n file, confer on himself the power to review 
an ordei of dismissal pronounced by a Principal 
Sudder Ameen Goiam Esha v. Hurrish Chun- 
her Mookebjee . . W. R., 1864, Mis , 29 

46. Case transferred to another 

Court on abolition of original Court.— Civil 
Procedure Code, 1882, ss 623, 624 — Section 624 of 
the Code of Civil Procedure must be read as a pro- 
viso to section 623. Meld, therefore, that when a 
Couit had been abolished and its business tiansferred 
to a Court piesided over by another Judge, such 
Judge should not enteitam an application foi re- 
view of judgment except m the case provided for by 
section 624. Sarangapani v Narayanasami 

[L L. B„ 8 Mad., 567 

47 . Application presented to 

original Judge.— Grant of application, Notice 
of. — Mectrmg by successor — Civil Procedure Code 
(Act XI V of 1882), s. 624 — An application for re- 
view of judgment, upon a ground other than those 
mentioned m section 624 of the Civil Procedure Code, 
if presented to the Judge who delivered it, and who 
thereupon directs notice to he given to the opposite 
party, may he heard and disposed of by his successor. 
Pancham v Jhingun, I L P , 4 All , 278, dissented 
from Karoo Singh v Deo Narain Singh 

[I. I». R., 10 Calc., 80 : 13 C. L. R., 261 

4 . 3 . Civil Procedure 

Code, 1882, s 624 — Application for review heard 
by successor to Judge who passed the decree . — When 
an application for review is piesented to the Judge 
who made the deci ee, and he thereupon issues notice 
to the other side, the application is “ made " to him 
withm the meaning of section 624 of the Civil Pro- 
ceduie Code, and may be heard and disposed of by 
bis successor in office Karoo Singh v Leo Narain 
Singh, 1 . L. P, 10 Calc, 80, followed. Fazeb 
Biswas v. Jamadar Sheik 

[I. R. B„ 13 Calc., 231 

49. Civil Procedure 

Code, 1877, ss 623, 624 — To whom application mag 
be made — Meaning of “ made " — The teim “ made" 
m section 624 of the Civil Procedure Code does not 
mean “ presented," but means and includes the hear- 
ing and determination of the application for review 
of judgment. Meld, therefore, where an application 
for a review of judgment on the ground, not of the 
discovery of new and important matter or evidence 
as mentioned m section 623 of the Civil Procedure 
Code, or of a clerical error apparent on the face of 
the decree, but on other grounds, was presented to 
the District Judge who delivered the judgment, and 
such Judge was transferred before he could enteitam 
such application, that his successor was not compe- 
tent to entertain it. Pancham v. Jhinguri 

[R L.B., 4 All„ 27S 
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HKVTEW — continued . 

5. GROUND FOR REVIEW. 

50. Good and sufficient reason. 

— Change of incumbent of office of Judge — A Court 
has the power, for any reason that it may consider 
good and sufficient, to grant a review of its judg- 
ment ; and if the application is made within mnety 
days, the Court’s estimate of those reasons cannot be 
interfered with by an Appellate Court. The pioce- 
dure is not different when there has been a change 
(during the ninety days) of office fc incumbents Mon- 
TQORA v, Ablak Roy . . . 11 W. R., 197 

51. Unfairness of decision.— 

Tower to admit review . — When once a Civil Court 
has passed a final decision between the parties it loses 
jurisdiction over the suit, except for the purposes of 
executing the decree ; and it cannot hold a new trial 
of the same unless, for some reason within the Pro- 
cedure Act, the first trial appears to have been unfair 
between the two parties. Lttleet Mokun Roy 
Chowdhry v. Sowtea Bekbeb . 10 W. R., 42 

52. Correction of error or omis- 

sion. — Civil Procedure Code , 1859 , ss. 376-878 — 
PlNHEY, J — A review may be admitted on any 
ground, whether urged at the original hearing of the 
appeal or not, whenever the Court considers that it 
is necessary to correct an evident error or omission, 
or is otherwise requisite for the ends of justice ; fol- 
lowing Chmtamam JPal v Pyan Mohun Mockery ee , 
6 3, L R„ 126. Kaltt bin Bhiwaji v Vishram 
Hawaii . . . I. Ii. R., 1 Bom., 543 

63. Error in law.— An error on a 

point of law is a ground for a review of judgment. 
Koh Poh V. Mo TOG- Tay . . low. R., 143 

54. Omission to try material 

issue. — Act VIII of 1859 , s* 376 . — The omission of 
a Court to take into consideration a material issue is 
a sufficient ground to admit an application for review 
of judgment. Bikabi Lab Nandi v. Trailakho- 
Mayi Barmani 

[3 B. Ii. R., A. C., 346 : 12 W. R., 223 

Hussun Am Chowdhey v. Nasieooddeen 

[16 W. R., 134 

Wise v . Huro Lall Gieee Gossain 

[16 W. R., 150 

55. — Act X of 1877 

(Civil Procedure Code), s, 623 . — Reasons for apply- 
ing for review , — Rrror in fact or law, — A Divisional 
Bench of the High Court, sitting as a Court of second 
appeal, being of opinion that the Court of first ap- 
peal had omitted to determine a certain issue of fact, 
determined such issue itself and decided the appeal 
in accordance with its determination of such issue. 
An application for review of judgment was made on 
two grounds, viz,, (i) that the Bench was wrong m 
thin king that such issue had not been determined, by 
the Court of first appeal; and (ii) that the Bench, 
sitting as a Court of second appeal, was not em- 
powered to determine an issue of fact which the 
Court of first appeal had omitted to determine, but 
should have referred such issue to that Court for de- 


REVIEW — c ontinued . 

5, GROUND FOR REVIEW — continued . 

Omission to try material issue— continued. 

termination under section 566 of the Civil Procedure 
Code. Meld that, looking to the provisions of that 
Code relating to review of judgment, such applica- 
tion ought not to be allowed on the grounds mention- 
ed, which virtually disclosed reasons for appeal from 
the judgment. feHEO Ratan v, Lappu Kuar 

[I. Ii. R., 5 All., 14 

56, Omission to decide issue.— 

The absence of a formal finding on an issue tried and 
decided by a Court of first instance is not an error 
calling for review of judgment m tbe High Court. 
Sabapathi v, Subraya . I. L. R., 2 Mad., 58 

57 Omission to consider effect 

of documentary evidence. — Civil Procedure 
Code, 1859 , ss 376-378 . — Where a Judge has, m de- 
ciding a case, omitted to consider the effect of import- 
ant documentary evidence filed with the plamt which 
was not taken issue upon, and which materially affects 
the merits of the case, he is competent, under sections 
376 to 378 of Act VIII of 1859, to grant a leview and 
re-hear the case. Mahadeva Rayae v Sappani 

[I. Xi. R., 1 Mad., 396 

58. Erroneous decision on im- 

material point, — Meld that when an issue which 
decides the case on the merits has been found in 
favour of either party, a review of judgment will not 
be granted merely because there has been an erro- 
neous decision on a point affecting an issue wbicb, in 
consequence of tbe finding, has become immaterial. 
Raeub Doss Soobaj Mull 

[Bourke, O. C., 131 

59. Summarily discrediting do- 

cumentary evidence without inspection. — 

Report of Commissioner to make local inquiry — An 
application for a review of judgment was made to a 
Court of Appeal on the ground that certain very 
material documents on which the Court of first 
instance had relied had been summarily discredited 
•without being inspected by the Court of Appeal, and 
that the Court of Appeal had erred m declaring the re- 
port of a Commissioner appointed by the Court of first 
instance for the purpose of making a local inquiry to 
be unworthy of reliance, because he was a rnohurm of 
the Court of first instance. Meld that, m granting 
the review applied for, the lower Appellate Court had 
not exceeded the discretion vested m it by law. Ab- 
dul Rahim v, Raoha Rai . I. Xi. R,, 1 AIL, 363 

00. — It may be competent to a Judge 

to entertain an application foi a review, although 
such application contains no distinct allegation of an 
error m law in the order sought to be ieviewed, nor 
any suggestion of tbe discovery of new evidence. 
In the matter op the petition op Abdoolah* 
Reasut Hossein v Abdoollah 

[X. Xj. R., 2 Calc., 131 : 26 W. R„ 50 
Ii, R., 3 I. A., 221 

01. Omission to examine wit- 

ness. — Objection not taken on appeal. — That the 
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BE’VTE'W — continued . 

5 GROUND FOR REVIE W~cont%nued. 

Omission to examine witness— continued. 

lower Court should have mipropeily neglected to ex- 
amine a witness is not a ground for a leview of judg- 
ment, if the objection -was not taken when the case 
was heaid by the Court m regular appeal Mttnshad 
B iBEE V, LUCHMEEPTTT Singh . 9 W R., 129 

62. Error m not remanding 

case. — The fact that the High Couit ought to have 
remanded the case on the ground that the Judge had 
wrongly decided a point of law is no ground for re- 
view. PBOSUNNONATH DUTT V JUDOONATH PAUL 

[9 W. R., 589 

63. Further consideration of 

evidence. — 'Probability of diffident conclusion — 
It is not a proper ground foi gi anting a review of 
judgment that a Judge by going through the evi- 
dence a second time might aruve at a different con- 
clusion Chundeb Chubn Afggbodany v Loo- 
dunbam Deb . . .25 W. R., 324 

64. Opportunity to re -argue 

case. — Chance of altering decision — A review cannot 
he given merely for the purpose of allowing the 
parties to le-argue the case upon the evidence, upon 
the chance of eventually throwing doubt upon the 
decision already passed. Koleemooddeen Mundul 
0 . Heebun M U1TDUL . . 24 W. R., 186 

65. Error in decision. — Addi- 

tional evidence — Wheie a Subordinate Judge ad- 
mitted a review on the repiesentation of plaintiff 
that he (the Judge) had made a mistake as to the 
subject of a ceitam dagh m a Government halabadee 
chitta, the applicant filing with his petition for le- 
view anothei chitta and other evidence foi the pur- 
pose of convincing the Court that it had made an 
erroi, — Held that an eiror of this kind was suffi- 
cient to found the jurisdiction of the Couit to en- 
tertain the review. Gunesh Ram Suemah v 
Rohinee Dassee , . . 14W.R, 236 

66 . Erroneous refusal to admit 

additional evidence — Wheie a Judge on appeal 
declined to admit additional evidence, on the giound 
that the application should have been made to the 
lower Couit, — Held it was a giound foi applying 
for a review of his order pointing out his mistake 
Bam Lall v Bung- Lall . 17 W. B , 47 

' 67. Decision of special appeal 

on ground not taken m lower Courts — Re- 
view of special appeal — It is not a sufficient giound 
for a review of judgment passed on special appeal 
that the point, which was then xaised, and on which 
the Court's decision was based, was one not raised m 
either of the lower Courts, and especially, as m this 
case, where the question was pointedly raised in the 
special appeal, and the i espondent had ample time to 
prepare himself to meet the statement therein 
Cowell v Mohadeb Mundul . 17 W. R., 182 

68 . Necessity of review for 

ends of justice. — Omission to raise issue, — A case 

IV 


BE VIEW — continued, 

5 GROUND FOB REVIEW — continued 

^Necessity of review for ends of justice — 

continued . 

having been reminded for the trial of an issue under 
the specific provisions of clause 1, section 4, Bengal 
Regulation XI of 1825, an application for review was 
made on the ground that it was requisite foi the ends 
of justice to remand the case upon an issue under 
clause 2, which, it was alleged, was the issue to 
which the applicant had diiected all his evidence 
Held that, as the coirectness of this allegation could 
not be ascertained without going through the record 
again, the application could not be granted, for to 
grant it would m fact be to grant a second special 
appeal, which is not the object of a leview Jug- 
gobundhoo Bose v. Wise . . 12 W. B , 409 

69. Later Privy Council deci- 

sion. — Facts not fully placed before Court — A re- 
view cannot be granted on the ground that if the 
facts had been better or more fully placed before the 
Court the judgment w T ould have been different, or 
even on the giound of a subsequent decision of a 
question of law r by the Privy Council in another suit 
where there has been no discovery of new evidence 
such as is contemplated m section 376 of Act VIII 
of 1859. Jadub Bam Deb v . Bam Lochun Mud- 
duck 19 W. R., 189 

70. — Subsequent Full Bench 

ruling. — A lowei Court admitted a review of 
judgment on the giound that the decision of a 
Divisional Bencn of the High Court which it had 
followed m that judgment had subsequently been 
overruled by the Full Bench. Meld that the lower 
Court was not authorised to admit a review of judg- 
ment on such giound. Ambit Lal v Madho Das 

[I. L. R., 6 All., 292 

71 . New contrary ruling — 

Civil Procedure Code, 1882, s 623 — Although the 
discovery of a new ruling may not entitle a party to 
a review 7 of judgment, yet when a Court is satisfied 
that its judgment has proceeded upon au enoneous 
view of the law, the provisions of section 623 of the 
Code of Civil Proceduie allow a review of judgment 
Vellaya v, Jaganatha . I. L. B , 7 Mad., 307 

72. Different decisions of Divi- 

sion Benches. — That one Division Bench of the 
High Couit has decided a point at variance with the 
decision of another Division Bench is no reason for 
gi anting a review of judgment. Nobeen Kishen 
Mookebjee v . Shib Pershad Pattuck 

[9 W. R,, 161 

Fergusson v Government. Government v . 

Fekgusson . . . . 9 W. R., 158 

73 . Production of authority on 

law not before produced — Civil Procedure Code, 
1859 , s 376 — Hn or m law — The production of an 
authority which was not brought to the notice of the 
Judge at the first hearing, and which lays down a 
view of the law contrary to that taken by the Judge, 

b B 
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5. GROUND FOR REVIEW— continued. 

Production of authority on law not before 
produced— 

is not a sufficient * ground for granting a review* 

Ellbmi;. Basheer 

[L L. R„ 1 Calc., 184 : 24 W. R., 382 

74* Production of new document. 

■—The objection to the admission of a review of 
judgment on the strength (of a new document was 
not allowed to prevail m a case where the so-called 
new document was not the sole reason for the admis- 
sion of the review. Huro Gobind Pal v Huro 
Soqndaree Chowdhrain . . 18 W. R., 316 

75. . Reversal of decree on 

which decision was based.— Where claims for 
rent were decreed by a Deputy Collector on the basis 
of a decree for a kabuliat, which latter decree was 
subsequently set aside, the proper remedy was an 
application to the Deputy Collector for a review of 
his decision, Mooraeee Moobajim v Mahomed 
Akmal 22W.B., 161 

73, Discovery of new evidence. 

—^Grounds for admission of review %n special ap - 
peal . — The High Court has no authority to admit a 
review of a judgment passed m special appeal merely 
on the ground that new evidence to prove a fact has 
been discovered Bhyrub Nath Tye v. Kally 
Chunder Chowdhry . . 16 W. E., 112 

Ex parte Bashiyao-aruett Nayadtt 

[1 Mad., 254 

J A GRAMMAR V. PALNEAPPA CHETTY 

[5 Mad., 464 

Panohanan Mookerjee v. Radha Nath Moo- 
keejee . , . 4 B. L. R., A. C., 213 

77 , Discovery of fresh evidence. 

— Evidence showing want of jurisdiction . — Ground of 
review — As a general rule the discovery of new evi- 
dence is Dot a ground for the admission of a review of a 
judgment passed in special appeal. Queers, — Whether 
this is so when such new evidence might affect the 
jurisdiction of the Court which tued the case 
When now evidence is discovered, the pioper course 
for the appellant to adopt is to ask leave to withdraw 
his special appeal, and to apply to the lower Court 
for a review of its judgment Nanabhai Valla^p- 
das v. Nathabhai Haribhax . . 9 Bom., §9 

PaNDUEANG- Sadashiy v. Moro Vasudev 

[6 Bom., A. C., 68 

78. Proof that evi- 

dence was not before available . — Before a review 
can he granted upon the ground of the discovery 
of new matter, it must he stated in the petition and 
proved that the new matter was not within the ap- 
plicant's knowledge, or could not be adduced at the 
time when the deciee was passed. Dwarxanath 
Chowdhry v. Kishenlall Chowdhry 

[Marsh., 553 : 2 Hay, 650 

Radhey Koonwer v. Ajoodhya Pandey 

[3 Agra, 69 


REVIEW — continued 

5. GROUND FOR REVIEW — continued . 

Discovery of fresh evidence— continued. 

Nubo Kishore Biswas v Jadub Chunder 
Sircar . . . . 20 W. R s 426 

79. Act VIII of 

1859 , s . 376 — Proof of alleged ground of review — 
A review of judgment under section 376 of Act VIII 
of 1859, on the ground of discovery of new evidence 
not withm the applicant's knowledge at the hearing 
of the case, should not he admitted without proof of 
the truth of the ground alleged. Umrao Thaxttr 
v. Gaktil Mundal 

[8 B. E. R., Ap,, 34 : 16 W. R., 7 

Nolita Mohan Roy Chowdhry v. Dinonath 
Moorerjeh . . 13 B. I*. R., 427, note 

Khelut Chunder Ghose v. Prankisto Ghose 

[11 B. 1 1 , R., 428, note : 12 W. R., 461 

Naeear Chand Pal Chowdhry v Sardes 
[8 B. L. R., Ap., 35, note : 10 W. R., 432 

Ramdhan Chuckerbutty v Jainarayan Panja. 
[8 B. Ii R., Ap., 36, note : 12 W. R., 536 

Sitanath Ghose v Shamasundari Dasi 

[8 B L. R., Ap., 37, note : 14 W. R„ 26 

Nudarchand Bhooya v Reedoy Mundul 

[11 B. Ii. R., 424, note : 17 W. R., 458 

Shtthsheir Ali Khan v> Ram Chijnder 
Goopto .... 2 W. R., 174 

Otherwise the application will be refused Rakub 
Doss v. Sooraj Mull . Bourke, O. C., 131 

Jhubhoo Sahoo v Jusoda Koer 

[17 W.R., 230 

Amritray P. Kokdi v . Manaji J. Jautap 

[3 Bom., A. C., 49 

Brojendeo Coomar Roy Chowdhry v , Wise 

[19 W. R„ 130 

Nissa Bibee v. Abdoor Ruhman 

[18 W. R„ 413 

80. Civil Procedure 

Code , 1859, s 376. — Duung the pendency of a suit 
for rent a plaintiff applied for postponement on the 
ground that he was unable to obtain a copy of a 
document which he had applied for from the CoUector- 
ate. The Munsif refused postponement and gave him 
a modified decree The plaintiff subsequently obtain- 
ed a review of judgment and a decree m full. The 
Judge on appeal decided that the Munsif was wrong 
m admitting the review, because the plaintiff had 
not mentioned that he was previously unacquainted 
with the existence of the document Held that the 
review was properly admitted under Act VIII of 
1859, section 376. Goor Dyal Roy v . Deea 
Noonya . . . , .22 W. R,, 446 

81. — * Nature of evi- 

dence. — Civil Procedure Code , 185$, s . 376. — The 
new evidence referred to in section 376, Act VIII of 
1859, is evidence that wonld probably alter the deci- 
sion of the Court. The affidavit on which an appli- 
cation for review is grounded must state what the 
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5 GROUND FOR R EVIEW — continued. 

Discovery of fresh evidence— continued 

new evidence to be relied on is m such an affidavit 
no reliance can be placed on a statement of belief of 
good defence on the merits, but the facts to be relied 
on as such must be set out. Dhunsooe Doss v 
Hurry Baboo . . . Bourke 9 O. C. 5 115 

32. Fresh evidence , 

Nature of, requisite for review — Where new evidence 
is adduced in an application for review, it need not 
be, 'per se , sufficient to show that the previous deci- 
sion is wrong or such as to cause an overmastering 
balance of evidence If there is sufficient ground for 
receiving the new evidence, the case is to be heaid as 
if it were being originally heard with the materials 
then before the Court. Sahebjan Bibee v Sue- 
dee Adi 22 W. R., 288 

83. Error in adjudication of 

costs. — Other ground for apphcation untenable 
— Ci ml Procedure Code, 1877 , s 206 — When an 
apphcation for a review of judgment is made upon 
several grounds, one of which refers only to the 
question of adjudication of costs, and the Court to 
whom the application is made holds all the other 
grounds to be untenable, but is of opinion that there 
has been a clencal mistake in that part of its order 
or judgment which refers to costs, it may leject the 
application absolutely and permit the applicant to 
apply, under section 206 of the Civil Procedui e Code, 
1877, foi a rectification of the clerical mistake. 
Joyeishen Mookebjee v Ataoor Rohoman 

[I. D B., 6 Calc., 22 : 6 C. L. R., 575 

6. REVIEWS AFTER TIME. 

34. Power to grant review after 

time. — A Judge has power to grant a leview after 
the lapse of the ninety days within which the appli- 
cation ought to be made Ramguttee Doss v. 
Gholam Ahmed Khondkae . W. B., F. B , 84 

35 . Just and reason - 

able ground for delay — A Court has no jurisdiction 
to enteitam an application for review after the lapse 
of ninety days of the judgment to be reviewed, unless 
just and. reasonable cause for the delay be given. 
Shama Chubn Chuckerbutty v . Bindabun Chun- 
dee Roy 

[B. D. R., Sup. VoL, 892 : 9 W. R„ 181 

Mahomed Gazi Chowdhey v Duldab Bibi 

[5 B L. B., 318, note : 11 W. R., 22 

Kasheenath Roy v. Luckheenarain Chattee- 

jee . . . W . B , 1864, 91 

Jhubhoo Sahoo v, Jusoda Koee 

[17 W. R., 230 

Fakiba v. Basapa Mahadan Shetti 

[8 Bom., A, C., 234 

30. — — Petition for cor - 

reeling decree — Just and reasonable ground for 
delay — A petition for the rectification of a decree is 
not different from an application for a review when 
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6 REVIEWS AFTER TIME — continued. 

Power to grant review after time — conti- 
nued 

the object of the rectification is to alter the decision 
of the Court, and such a petition cannot be received 
after ninety days without just and reasonable cause 
for the delay being shown to the satisfaction of the 
Court. Assub Adi v. Woolputoonissa 

[13 W. R., 33 

37. Improper grant of review 

after time .— Act VIII of 1859, s 377— Where a 
party applying for a review of judgment after the 
expiry of the period of ninety days allowed by sec- 
tion 377, Act VIII of 1859, had not, as required by 
that section, shown any just and reasonable cause 
for not pi ef erring his application within the pre- 
scribed period, the ordei admitting the review was 
held to have been improperly granted, and was set 
aside with all subsequent proceedings thereon. 
Luchmun Singh v Tiebani Baksh 

[14 B. I*. R., 373 

S. C Luchmun Singh v Shuhshere Singh 

[L. R., 2 I. A., 58 

Luleetmohun Roy Chowdhey •». Sowtra Bee- 
bee .... 10 W. R., 42 

Gotje Pebshad Surma h v. Anjub Ali 

[24 W. R., 294 

Far ira v. Basapa Mahadan Shetti 

[8 Bom., A. C., 234 

Gunganarain Roy v. Gonomoonee 

[8 W. R., 184 

Betts v. Bonsi Mundub . 25 W. R., 343 

KeISTO GOBIND JoABDAR V. JUGOBUNDHOO 

Sircab . . . .12 W. B , 94 

Seeenath Chowdhey v. Kbitattomoyee Dos- 

see . . . * 18 W. R., 286 

83 . Admission of review after 

time for good grounds. — There seems to be no 
limit to the time attei the expiration of ninety days 
at which the application for leview may be filed, 
piovided the applicant can satisfy the Court that 
there is just and reasonable ground for review. 
Joogul Kishobe Singh v Oogur Nabain Singh 

[8 W. R., 483 

89. Reversal by High. Court of 

decision m similar ease. — Review granted on 
insufficient grounds — Where an application for re- 
view of an order in execution, made after ninety days 
fiom the order, was granted simply on the ground 
that m the execution case of another person upon the 
same decree the decision, which apparently proceeded 
f upon the same ground as the decision in this case, 
had been reversed by the High Court , — Held that 
the order admitting the review was open to appeal 
and must be set aside Roy Goodur Suhaye v* 
Aohebur Ladd . . • • 13 W. R., 120 

90 Different construction of 

i law by* High Court. — Civil Procedure Code , 1859 , 

8 B 2 
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6 REVIEWS AFTER TIME — continued. 

Different construction of law by High 
Court — coni i med . 

$* 377 . — Where the only cause for admitting a review 
after the ninety days prescubed by section 377, 
Act YI1I of 1859, was that the High Court con* 
strued the law differently from the way in which it 
had been laid down in the decision admitted to re- 
view, — Held that the cause alleged was no excuse 
for the delay. Prah Kishen Beuttacharjee v 
Btjeshee Cazbe . . . . 10 W. R„ 26 

91. — Subsequent vary- 

ing decision of law — Order on remand Ground 
for review — A remand order made on special appeal 
is (unless a review of it be obtained withm the 
prescribed time) a conclusive deteimination of the 
points of law involved in it; and the correctness of 
the law laid down upon a remand cannot be questioned 
on a second special appeal, nor is the fact of the 
Courts adopting a different view of the law after an 
order has been made, in general a good ground for 
allowing a leview of such older after the time for a 
review has elapsed. Ramkttvabbai v. Damodhae 
IsTarbheram; . . ,6 Bora., A. C., 146 

92. Subsequent Pull Bench de- 

(Cisio n.— Ground for review,— A Full Bench judg- 
ment after the original judgment has been given in 
a suit is not a ground of review, a Full Bench judg- 
ment being prospective and not retrospective. 
Iamub Chunder Ghose v, Radhika Chow- 
PHRAIN 7 W. B., 405 

Dwarhanath Doss Biswas v, Manick Chunder 
D oss . . . JW.E,, 102 

Contra, Forbrs Ptaeutoomdah 

[10 W. B., 415 

93. — *w-» A new exposition 

of the law by a Full Bench after the passing of the 
original deciee is not “just and reasonable cause 53 
foi admitting a review after the prescribed period. 
When a review has been gi anted, the Court is bound 
to decide the case according to any new exposition 
of the law by a Full Bench made since the original 
decision Shama Churn Chugkerbutty u.Binda- 
bun Chunder Roy 

[B. Is. B., Sup. Vol., 892 : 9 W. B., 181 

Bura Boodho v. Koyxash Chundee ISTundee 

[6 W. B., 100 

Axxadmonee Dossia v. Joy Sunkur Roy 

[7 W. B., 40S 

94. * — — * — Ground for re- 

view. — Suit by mortgagee to declare hen — Sub- 
sequent suit for possession — The plaintiff, a mort- 
gagee, obtained a money-decree against the defendant. 
A third party, m execution of another decree obtain- 
ed agamst the samp defendant, put up for sale the 
property included m the plaintiff's mortgage, and 
himself bought the right, title, and interest of his 
judgment-debtor in the property mortgaged to the 
plaintiff The plaintiff subsequently, in execution of 
his decree, bought in the same property himself, 
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Subsequent Eull Bench decision — conti- 
nued. 

and brought a suit against the defendant and the 
third party to have it declared that the latter held 
the property subject to his mortgage. The suit was 
decreed by the Subordinate Judge, hut eventually 
dismissed by the High Court, on the ground that 
the plaintiff, by suing for his money- decree only, 
had deprived himself of the benefit of his lien as 
against the third party The plaintiff thereupon 
brought another suit against the same parties to 
recover possession of the mortgaged property, which 
suit eventually came up before a Full Bench, where 
it was decided that the plaintiff had no right to 
bring the suit for recovery of possession, hut that 
his proper course was to sue to have his lien upon 
the property declared, the Court intimating that it 
would he open to the plaintiff to apply for a review 
of judgment in the suit originally brought by him. 
On the review coming on to be heard, it was held 
that the plaintiff was entitled to a review of that 
judgment, and that the case was distinguishable 
from the general rule as to reviews laid down m 
Madhub Chunder Ghose v. Radhika Chowdhram , 
7 W. JR , 405 ; JDwarkanath Doss Biswas v Mamck 
Chunder Doss , 9 W JR, 102 , and Shama Churn 
Chuekerbutty v. Bmdabun Chunder Boy, B L B , 
Sup Vol., 892 1 — inasmuch as the granting the re- 
view did not interfeie with previous decisions of the 
Court m other cases between other parties Jon- 
menjoy Muxxick v. Dasmoney Dassee 

[I. Ii. R., 8 Calc., 700 

95. Decision of High Court or 

Privy Council modifying the law.— An ap- 
plication for review of judgment of a lower Court is 
not admissible after the limited period, merely m 
consequence of a decision of the High Court or of 
the Privy Council modifying the law or practice 
which prevailed at the time when the judgment 
sought to be reviewed was passed. Onoop Chunder 
Paui. v. Ekkowree Singh . . 6 W. R., 167 

96. Subsequent decision of 

Privy Council . — Bight to re-trial of case — 
Where the decision of a lower Court follows a view 
of the law taken by the High Court, and that view 
is set aside by a ruling of Her Majesty m Council, 
the judgment-creditor has a right to have his case 
re-tried upon that ruling. Banee Pershad v. 
Radha Pershad Singh . . 15 W. R., 143 

07. Decision of Privy Council. 

. Civil Procedure Code, 1859 , s 379. — Ground for 
review out of time — A decision of the Privy Council 
in 1871 as to a question of fact m another suit, or the 
pendency of the appeal m the High Court, was held 
to be no cause (under section 379, Act VIII of 1859) 
for not having preferred an application for review of 
a judgment passed m May 1866 withm ninety days 
from the date of the decree Boxakee Ladd v» 
Monjee Laid . . . . 17 W. R., 163 

98. — — — ■ Application for 

review after appeal by party who did not appeal , — 
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6 REVIEWS AFTER TIME — continued 

Decision of Privy Council-— continued. 

Act VIII of 1859 , s 377.— Just and reasonable 
cause for delay m filing petition of review — Upon 
the appeal of one of the defendants to the Privy 
Council, the judgment of the High Court was 
reversed Another defendant, whose defence was 
the same as that of the defendant who had appealed, 
applied to the High Court to review its judgment 
after a lapse of several years from the date of the 
judgment of the High Court, hut within three 
months from the date on which he became aware of 
the decision of the Privy Council The application 
was refused. Satto Saran Ghosal v. Tar mi Char an 
Ghose , 3 3 L. E , A. C ,287, doubted. Panchanan 
Bose v . Gurddas Roy 

[9 B. L. R., 187 : 18 W. R., 317 

99. * Analogous cases 

— An application for review of judgment of three out 
of five analogous cases decided by the High Court, the 
judgment m two of which had been leversed by the 
Privy Council, was made after a lapse of more than 
ninety days from the date of judgment. Held that 
a lapse of ninety days, under the circumstances, 
would not be a bar to the granting of the review. 
Satto Sabah - Ghosal v. Tarini Chaean Ghose 

[3 B. L. R„ A. C., 287 

S. C Stttto Stjreun Ghosal v. Tarinee Churn 
Ghose . . . . 12 W. R. s 154 

100. Execution of decree against 

wrong person— .4^ VIII of 1859, ss. 376 , 377 
— Treasonable ground for review — Appeal by one 
defendant , right of review by another — A decree for 
wasilat was passed against £f the defendant ” in a 
case where theie were several defendants; and as 
soon as one of them, who was not the person against 
whom the plaintiff sought for wasilat m the original 
plaint, found that the decree was to be executed 
against him, he applied to the Court for a review, 
though after the tune prescribed by section 377, 
Act VIII of 1859 Held that the Court was quite 
right m holding that there was reasonable cause, 
withm the meaning of that section, for the applica- 
tion for review not being preferred withm the limited 
time Bunkoo Late Singh v , Basoomunissa 
Bibee 7 W , R., 166 

101. Pendency of special appeal. 

— Ground for delay — Civil Procedure Code , 1859 , s. 
377 . — Where an application foi review is not made 
within the ninety days provided by Act VIII of 1859, 
the pendency of a special appeal is not “a just and 
reasonable cause ” for the loss of time, such as the 
Court to which the application is made is bound to 
arrive at under section 377, before it can entertain 
the application at all. Lucas v. Stephen 

[9 W, R., 301 

Fakiba v , Basapa Mahadan Shetti 

[8 Bom., A. C., 234 

102. Mistake of counsel.— Civil 

Procedure Code {Act XIV of 1882), s 623 — “Suffi- 
cient cause, 33 — In a suit between A, and B , heard on 
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6. REVIEWS AFTER TIME —continued. 

Mistake of counsel — continued 

the 29th January 1883, a certain conveyance was 
filed with the plaint, hut up to the hearing this con- 
veyance had been piotected from discovery. B 3 s 
counsel had, however, had a copy theieof delivered to 
him at the tune B 3 s wntten statement was being 
drawn, and a copy buefed to him at the hearing 
At the hearing. A/s counsel stated that the effect of 
the conveyance was to vest the entirety of a certain 
property m A , this view was accepted by B 3 s counsel, 
who did not read the conveyance The only issue in 
the case was “ who was in possession of the property/* 
and the Court decided this issue on the 5th Febiuary 
m favour of tbe plaintiff. On the 26th February B, 
brought a suit against A to set aside this conveyance 
on the ground of fraud. And m certain proceedings 
m this case taken on the 31st March, B/s counsel 
discovered, as he alleged for the first time, that 
under the conveyance a moiety of a seven-twenty- 
fourth share remained in B. On that day instruc- 
tions were given to B 3 s counsel to draw up a petition 
of review of the judgment of the 5th February. 
This petition, owing to the Easter vacation, was not, 
and could not have been, presented till the 9th April. 
Held that the words “ sufficient reason 33 in section 
623 of the Code should receive a liberal construction, 
and should he construed so as to do substantial jus- 
tice to tbe parties ; that as in this case it appeared to 
the Court that the construction placed upon the 
conveyance by B/s counsel was the correct one, 
“ sufficient reason ” had been shown for making the 
application. In the matter op the petition op 
Solomon. Gopaul Chunder Lahiry v. Solomon 
[X Ij. R., 11 Calc., 767 

Held, on appeal, per Garth, C. J — Although it is 
difficult and perhaps undesirable to attempt to define 
precisely the meaning of the words “any other 
sufficient reason ** m section 623 of the Civil Proce- 
dure Code, yet from the eaiher part of the clause it 
is clear that a point which might have been, but 
which was not, discovered at the trial by the exercise 
of due diligence, was not intended by the section 
to afford any sufficient reason for review Per 
Wilson, *7. — Semble , — If at a tnal all parties, coun- 
sel on both sides, and the Judge, are under a mis- 
apprehension as to the contents of a document, or 
even if the Judge alone is misled on such a point, and 
in consequence a wrong decree is made, the mistake 
ought to he corrected on review. Gopal Chanbra 
Lahiri v , Solomon . .XL. R., 13 Calc., 62 

103. Discovery of new evidence, 

— Lapse of time — The discovery of new evidence 
may make it proper to grant a review, hut the circum- 
stances must be very special, — the more so when 
the application for review is made many years after 
the date of the decree, and the evidence discovered 
must be of a clear and conclusive character Heera 
Lall Ghose v. Ram Tarucz Bey 

[23 W. R., 323 

104. Ground for delay.— Bffeat 

of ignorance of effect of judgment,— An applicant for 
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6 REVIEWS AFTER TIME -continued. 

Ground for delay— continued. 

review cannot plead Ins ignorance of the effect of the 
judgment as a justification for his delay. Gulam 
Husen Mahamed v. Musa Miya Hamad Ali 

[I. L. R„ 8 Bom., 260 

105. Adoption of 

daughters son, — Custom — Breaches of custom . — 
Practice — New case set up in special appeal. — An 
application for review was presented to the High 
Court more than eighteen months after time, the 
applicant alleging that, soon after the decision sought 
to he le vie wed, he was engaged m collecting in- 
stances of the special custom relied upon by him in 
support of his claim. The special custom was not 
set up in the Courts below, but an objection was 
taken for the first time m special appeal that an issue 
regarding it should have been laised in the lower 
Courts. No instance of such special custom had 
been given in evidence. It was urged that the 
applicant was a minor until shortly before the mak- 
ing of the High Court decree, and was only re- 
presented by bis adoptive mother as his guardian. 
The High Coui t considered that there was no sufficient 
excuse for the delay, and rejected the application, 
observing that, unless upon very strong giounds and. 
under very special circumstances, the Couit would 
hesitate to permit a party at such a stage of his suit 
to set up a case winch was not set up for him m the 
Courts below, where his professional representatives 
must have been well aware whether such a case could 
be legitimately set up, and abstained from any 
attempt to do so. Gqpad Saeeay v. Hanmant 
Saebay . . . . I. L. R., 6 Bom., 107 

106. * — 1 — Just and reason- 

able cause — Civil Procedure Code, 1859 , s. 377 . — The 
plaintiff in a suit applied, more than two years after 
the proper time, for a review of judgment m such 
suit, filing with his application a copy of a decision 
by the High Court, which had been passed subse- 
quently to the date of such judgment, m support of 
a contention contained m his application which should 
have been, but was not, urged at the hearing of his 
suit Such contention and the other aiguments and 
statements contained m his application might have 
been adduced within the time allowed by law for an 
application for a leview of judgment Reid that, as 
such contention might have been urged at the first 
hearing of the case, there was no u just and reason- 
able cause ” for preferring the application after time, 
and the Court of first instance was therefore not 
warranted m granting the application and reviewmg 
its judgment. Madho Das v. Rueman Sewae 
Binge . , . . L I*. R., 2 AH*, 287 

107. — Necessity for 

review not arising — Civil Procedure Code , 1859, s. 
37t >.— Though a certain issue m a suit was decided 
against the plaintiff, the suit was decreed, and the 
defendants obtained a review on which that decree 
was set aside and the plaintiffs suit declared barred 
by limitation. On this the plaintiff applied for a 
review of both judgments. Reid that, though his 
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6 REVIEWS AFTER TIME— continued. 

Ground for delay — continued. 
application m i elation to the former judgment was 
not in time, yet as he had no occasion to ask for a 
review until the latter judgment was passed, the 
words of section 376, Civil Procedure Code, 1859, 
entitled him to ask the Court to reconsider both 
judgments. Bagoo Jan v. Chowdhby Zuhoobud 
Hu q . . f . . . 13 W. R., 68 

7. QUESTIONS WHICH MAY BE RAISED 
ON REVIEW. 

108. Raising new grounds.— Civil 

Procedure Code , 1859, s 374 — A party wishing to 
be heaid in support of new grounds must apply for 
permission under section 374, Act VIH of 1859 : he 
cannot be permitted to raise them m an application 
for ieview t Fukubooddeen Mahomed Ahsan 
Chowdhey v. Annundnath Roy . 9 W. R„ 370 

109. Issue not raised in lower 

Courts. — Application for review after special ap~ 
peal.— In an application for review after special ap- 
peal, the Couit will not entertain a question not raised 
before at a fonnei stage of the suit. In be '1 ubani 
Singh . . . , 6B.L.E., Ap., 141 

HO. New arguments.— Matter 

previously adjudicated on. — The Judges are not le- 
quned to re-adjndicafte points consideied and adjudi- 
cated when brought before them by a pleader then 
employed, though they may he better argued, and put 
m a different light by another pleader subsequently; 
but aie to be guided m their admission of reviews 
by the definite terms of sections 377 and 378 of the 
Civil Procedure Code, 1859. Choonee Mundub v. 
Chundee Ball Dass . . .14 W* R., 334 

HI, Issue not noticed in the 

lower Court. — Arguments on appeal and review — 
In the ffist Court an issue was raised whether or no 
the healing of this suit was barred by the law of 
limitation One of the grounds of appeal to the 
Judge was, that the Principal Sudder Ameen ought 
to have held the suit barred as regards the diaras 
under the special limitation of three years fiom the 
date of the Collector's settlement. The Judge did 
not notice this ground in his judgment The same 
giound of appeal was repeated on the special appeal 
to the High Couit, hut that Court refused to enter- 
tain it, for the reason that it did not appear to have 
been raised m argument before the Judge or m the 
first Court. On application for review, it was urged 
that the Court ought to have listened to this ground, 
but the Court adhered to its former decision. Counsel 
should not he heard to re-aigue a case on review upon 
the same points as were argued on special appeal, 
Raj Kunwab v. Indibjit Kunwab 

[5 B. Li. R., 585 : 13 W. R., 52 

112. Points for argument.— Ques- 

tions already discussed and decided, — New points.—* 
On application for review of judgment, — Reid, a party 
applying for the review of judgment must show that 



( 5139 ) 


DIGEST OF CASES. 


( 5140 ) 


2t3ii VXETW— -continued, 

7 QUESTIONS WHICH MAY BE RAISED 
ON REVIEW — continued . 

Points for argument— continued, 

theie is good and sufficient cause for granting the re- 
view before he can be heard to argue that the deci- 
sion is eironeous. In so showing cause* (first) no 
pomt ; can be laised which has been alieady discussed 
and decided on the original hearing of the appeal, and 
(secondly) no new point which has not been raised at 
the hearing of the appeal can be argued on the ap- 
plication for review. Bhawabal Singh v. Rajen- 
i>ea Pbatap Sahoy . . . 5B L. R, s 321 

Rajendbo Peotab Sahee u. Bhowabul Singh 

[14 W. R„ 105 
Upholding on review, Bhowabul Singh v. Ra- 
jendeo Peotab Singh . 13 W. B., 157 

Janab Ali v Chandi Chaean Dey 

[5 B. L. R., 334, note : 11 W. B., 202 
Gungapbbsad v. Agea and Masteeman’s Bank 
[5 B. B. R , 340, note 

S. C. Agea and Mastebmlan^s Bank v Gunga I 
Peeshad . . [15 W, B., IP. B., 5, note 

Hazea Begum v Hossein Ali Khan 

[5 B. X,. B., 341, note 

COLLEOTOE OP TlPPEEAH V. MaPZUNNISSA BlBI 
[5 B. Ii. B., 341, note : 14 W. B., 84 
Gaeib Hossein Chotohey v Wise 

[5 B. B , 342, note 
S C. Mehueoonissa Khatoon v Wise 

[15 W. B., F B , 2, note 
Beni Madhab Ghose v Ganga Gabind Mandal 
[5 B. L. B., 345, note ; 15 W. B., F. B., 3, note 


113. 


Points for argument. — Act 

y 111 of 1859, s 376 — Arguments and grounds to be 
raised on review —It cannot be treated as a univer- 
sal rule that no point . can be laised on an applica- 
tion for a review which has been already discussed 
and decided on the onginal healing of the appeal ; 
or that no new point which has not been raised on 
the hearing of the appeal can be argued on the ap- 
plication for a review In each case the Court to 
which the application is made must consider and de- 
cide whether a review is necessary to conect any evi- 
dent error or omission, or is otherwise requisite for 
the ends of justice In the matteb op the peti- 
tion op Chintamani Pal Chint ama ni Pal v. 
Pyaei Mohun Mookebjee. In the matteb op 
the petition op Saleh Shabi Sabi-ud-din Abu 
Saleh Saleh Shabi Sabi-ud-din Abu Saleh v . 
Asadunissa Bibee 

[0 B. I.. R., 126: 15 W. B., F. B., 1 

114. 

decided 


Points already 

-New points — Discretion of Court 

Parties applying for a review of judgment are not 
absolutely debarred from asking for a i e-hearing of & 
matter which has been already argued and considered, 
DOr are they debarred from raising a point which has 
not, but which might have been, raised previously ; 
but in every such case it lies upon the party making 


BID ’VIEW — continued 

7. QUESTIONS WHICH MAT BE RAISED 
ON BE\ IEW — continued. 

Points for argument— continued, 
the application to show the Court some good ground 
upon which that indulgence is asked for, and it is in 
the discretion of the Court to allow or to refuse S ueh 
am application Hubee Peeshad Mundulc If tod 
Kishobe Sihgh . . . 17 W. 1,479 


115. 


and abandoned —A party who not only had an 
opportunity of raising a question, hut who did raise 
„ ? n a P| eal and on argument abandoned it, cannot 
under ordinary circumstances, be allowed to agitate 
the question on review. Sabapathi ». Stobaya 
Eamanadha . . . I. LB, 9 Mad. 68 

ue. 


of admitted documents -Whether certain docnmente 
which have already been admitted as evidence were 
so admissible or not, is not a pomt which can be 
urged m review, Koleemooddeen Mundul v 
Heebot Mtodui . . . 24 W. R„ 186 

8. GRANT OB REFUSAL OF REVIEW. 


117. 


— Reasons for granting order 

for review.— Decor d of reasons .— Before a review 
of judgment is granted, an order granting the appli- 
cation for review and the reasons for giantin/fhe 
same should be recoided. Bhaieon Din Singh © 
RamSahai . . . I. L. R., 3 AH., 316* 

113 , Effect of refusal to grant 

review. Judgment of refusal . — A mere refusal to 
grant a leview of judgment cannot alter the judg- 
ment sought to be reviewed or the decree founded on 
it, and nothing which the Judge says with reference 
to Ins refusal to grant the review can be binding so 
as to alter such judgment or decree Ramhueey 
Mondul v. Mothoob Mohun Mqndul 

[20 W. R, P. C., 450 

9. APPEALS AND PROCEDURE IN APPEALS. 

HO. Orders rejecting review.— 

Orders on review.— Civil Procedure Code , 1859 s 
378 —Application of section .— Section 378 (section 
626 of Civil Procedure Code, 1882) does not apply 
to judgments on review, but only to orders rejecting 
reviews. Apcab v. Howah Bye 

[1 Ind. Jur., 3V. S„ 231 
Rughoonath Roy v . An undo Paueay 

[10 W. R. s 387 
Appeal by some only of 


120 . 

’y'jr ouauc uixiy oi 

several defendants. — Application for review by 

some only of def zndants in separate interests - 

Effect of decree on review modifying decision on 
appeal —In a suit, in which several defendants were 
joined, to set aside alienations made at different times 
and to different persons, plaintiff succeeded m the 
first Court partly, and on appeal wholly, and obtained 
a decree ordering the alienated property to be restored 
to him. Then the defendants, their interests being 
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9. APPEALS AND PROCEDURE IN APPEALS 
— continued 

Appeal by some only of several defend- 
a nts — co ? it mued . 

sepai ate, brought separate special appeals, winch 
weie dismissed After this, two of them applied for 
a review, and the deeiees were modified (a portion of 
the claim being declaied haned by limitation), but 
on a ground not applicable to all the defendants 
Held that, if these decrees were separate decrees in 
each appeal, the High Court had no power to modify 
the decrees m which there was no application for 
review, and which therefore remained m force, and 
should be executed. Pegoo Jan v Mtjllick Waiz- 
ooddebn 18 W. R., 464 

121. Order other than order 

rejecting applications for review.-— Order 
modifying original decree — Right of appeal — Any 
order made upon an application for a review of judg- 
ment, except an order absolutely rejecting the appli- 
cation, becomes, if it in any way modifies or alters 
the original order, although the modification or alter- 
ation extends only to the rectification of a cleiical 
mistake, the final older m the case; and the party 
aggrieved by the original decree is entitled, although 
the modification or alteration was made m his favour, 
to treat the order upon review of judgment as the 
final deeiee or order in the case , and if it was made 
by a Court, an appeal from ^hich lies to the Court of 
a District Judge, he is entitled to prefei his appeal 
at any time within thuty days from its date. Joy- 
KISHEN MOOKEROTEE V, ATAOOR RoHOMAN 

[I. li. R., 6 Calc., 22 : 6 C. B. R., 575 

122. Order rejecting review.— 

Finality of order — An order rejecting a review is 
final. Nobin Chunder Chowdhry v, Gridharee 
Lall . * • * #11 W. R., 264 

Banee Ram: i>. Hossein Ali . 11 W. R., 184 

123 Order granting review on 

insufficient ground . — Act VIII of 1859 , ss 376 
to 378 — Appeal — “ Final — Where a Subordinate 
Judge, after deciding a regular appeal, granted an 
application for leview of judgment on the ground 
that new evidence had been discovered, but without 
any inquiry or proof that such evidence was not 
within the knowledge of the applicant or could not 
have been adduced by him at the time the decree 
was passed, — Held that this was an error or defect m 
the procedure or investigation of the case which 
affected the decision, and was a ground of appeal 
when the decision upon review was bi ought bef re 
the High C 'ourt on special appeal. The word “ final ” 
in section 378 of Act VIII of 1859 meaas that the 
order rejecting the application or granting the review 
shall not by itself be open to appeal. Bhyrub 
CHUNDER 8URMA& CHOWDHRY V , MADHUBRAM 

Surmah . . . 11 B. E. R„ F. B., 423 

[20 W. R„ 84 

Nttbo Kishore Biswas v, Jadtjb Chunder 
Sircab . . . . 20 W. R., 426 

Dhtjnka Devia v. Hiba Ramla 

[4 Bom.» A. Q., 57 


REVIEW — continued, 

9 APPEALS AND PROCEDURE IN APPEALS 
— continued, 

124. Decision as to wL.at is just 

and reasonable ground.— Application for review 
after ninety days — Act VIII of 1859 , ss 363 , 577, 
and 378 — The decision of a subordinate Court as to 
what constitutes “ just and reasonable cause” for ad- 
mitting a review after the pi escribed period is ap- 
pealable The words in section 378, Act YII I of 
1859, “its oi derm either case, whether for rejecting 
the application or gi anting the review, shall be 
final,” are applicable only to the order for i ejecting 
the application or granting the review, and not to 
the decision as to whether there was justaud reason- 
able cause for allowing the application to be made 
after the period of ninety days prescribed by section 
377 had elapsed Shama Churn Chuckebbutty 
v . Bindabun Chduner Roy 

[B. L R., Sup. Vol. s 892 : 9 R., 181 

George v. Hamilton, Brown, & Co. 

[4 NT. W., 74 

125. Presumption as to perform- 

ance of preliminaries to review.— The Court 
will pi esume that the proper preliminaries have been 
obsei vedm admitting the review, and unless anything 
appears to have been done contrary to law, will noc 
set aside the decision Akkul Sahoo v Abdool 
Gtjeeoor .... 18 W. R., 15 

See Gueumurtti Nayudu v . Pape a Nayudu 

[1 Mad., 164 

126. Objection taken on appeal. 

*— Objection as to improper grant of review — Civil 
Procedure Code , 1859, s 376 — Although the order 
itself for granting a review of judgment is final, yet, 
on appeal against the decision passed m review, ob- 
jection may be taken that the review was improperly 
granted Abdul Rahim v, Racha Rai 

[I. L. R., 1 AH., 363 

127. Objection that 

evidence was within fcnowledoe of applicant — Where, 
owing to the conduct of the opposite party, who, 
though served with notice, made no objection, an 
applicant for review had no oppoitumty of showing 
that a new piece of evidence which he adduced was 
not within his knowledge and could not be adduced 
by him when the decree was passed, such opposite 
party cannot aftei wards be allowed to object on the 
ground of the Full Bench ruling m JBhyrub Chunder 
Surmah Chowdhry v. Madhubram Surmah, 11 JB L, 
R , 423 20 1 TV, R\ 84, Ram Joy Goopto v, Jugo- 
dessuree . . . .22 W. R., 399 

128. Civil Proce- 

dure Code , 1859, s. 575 — Appeal against remeio not 
justified by ei idence — The Full Bench ruling, Bhyrub 
Chunder Surmah Chowdry v. Madhubram Surmah, 
11 3 L, R., 423 * 20 W. R , 84, that a special appeal 
would lie to determine whether m an order granting 
a review there had been any irregularity, and that 
the wurd “ final ” m the Civil Procedure Code, sec- 
tion 378, would not prevent the Appellate Court from 
considering afterwards the legality of the order, was 
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9. APPEALS AND PROCEDURE IN APPEALS 

— continued 

Objection taken on appeal— continued. 
held to apply to cases m which a regular appeal is 
preferred on the ground that the admission of the 
review was not justified "by the evidence. Jot 
Kishen Mookerjee v Parbtjtty Churn Ghossal 

[22 W. R., 183 

129. Fresh evidence 

— Error in granting review — The Mnnsif dismissed 
a suit Afterwards he issued a rule calling upon the 
defendant to show cause why a review ot judgment 
should not he granted The defendant showed cause, 
hut his objections were overruled, the review was 
granted, both plaintiff and defendant adduced new 
evidence, and a decree was given for the plaintiff On 
appeal, the Subordinate Judge reveised this decision 
on the ground relied upon by the defendant m showing 
cause m the lower Court, — namely, that the defendant 
had not established that with due diligence he could 
not have brought forward in the original trial the 
evidence upon which his application for review was 
based Meld , on special appeal, that the fact of the 
defendant having adduced fresh evidence in the 
Couit below did not debar him from objecting before 
the Suboidinate Judge that the review was wrongly 
granted, because the order admitting it was final. 
Prannath Bhadoory v . Sreerant Lahoort 

[2 C. L. R., 257 

10. PROCEDURE ON RE-HEARING OF CASE. 

130. Effect of order for review. 

— Reopening of whole case — When a review" of a 
decision has been admitted, the whole case is thereby 
reopened. Sainal Ranchhod v Duliabh Dvarra 

[10 Bom , 360 

131 Re-trial by different Judge. 

— Point directed by order of review. — When a case 
is admitted to review by the deciding Judge, and 
tned afterwards by another Judge, the new Judge 
ought to try only the point directed by the order of 
review. Hurro Chunder Chuckerbutty v Ram- 
kissore Chuozerbutty . W. R., 1864, 142 

132. Review granted on parti- 

cular ground. — Civil Procedure Code {Act X of 
1877), s 630 — Discretion of Court as to re-hearing 
whole case or not — Where a review of judgment is 
granted on a particular ground, the Court is not 
hound to re-hear the whole case under section 630 of 
the Civil Procedure Code . it is in the disci etion of 
the Court to re-hear the whole case, o/ only the parti- 
cular point on which the review has been granted. 
Htjrbans Sahye v. Thakoor Purshad 

[X* 3j, R., 9 Calc., 209 

S, C, Thacoor Prosad v . Babecr Ram 

[12 C. B. R., 64 

133. Review of for* 

lion of case-~Power to re-hear case on another 
point — Where a Judge, who had ordered a certifi- 
cate of guardianship to be granted under Act XL of 
1858, gi anted a review 7 of his order on one point, — 


REVIEW — continued . 

10 PROCEDURE ON RE-HEARING OF CASE 
— continued 

Review granted on particular ground — 

continued 

Meld that he had no power to reopen another ques- 
tion which he had already decided finally, and on 
which no application for rev lew was made Byjnath 
Sahoy v Wuzeer Naeain . . 24 W. R., 427 

134. Power to enter- 

tain another objection without remand — In a suit 
to lecover possession of certain land, which, though 
described m tbe plamt as partly bastoo and partly 
agricultural land, was treated by both parties as 
agricultural only, it was found by the Court of first 
instance that the defendants had acquired a light of 
occupancy. This finding having been confirmed by 
the lower Appellate Court, an apphcation was made 
for a review, and on review that Court reversed its 
foimer decree on the ground that no right of occu- 
pancy could be acquired Meld that on review the 
lower Appellate Court ought not to have entertained 
the objection that the land was not agricultural with- 
out remanding the case for the trial of a fresh issue 
qn that point. Khoresh Mahomed v Mahomed 
Taree 10 C.Xi R.,100 

135. Power to reverse order 

for re-bearmg of suit —Re-hearmg before another 
Judge. — Where one Judge derided that the suit was 
not barred as a res judicata, and directed the suit to 
be re-tried on tbe merits, and after another trial it 
came on appeal to the same Court before another 
Judge, — Meld , whatever power he would have had to 
review the order of his predecessor had nothing been 
done on it, he could not reverse tbe order at that 
stage, one Court having no power to reverse an order 
of a co-ordinate Court Palavaeapu Mutanna v 
Chandtjri Narappa . . .2 Mad., 349 

But see Mtjrdan Ali « Tttpxtzztjl Hossein 

[16 W. R., 78 

Salahmunissa Khatoon v. Mohesh Chunder 

Roy 16 W. R., 85 

136. Admission of review by 

one Judge only of Bench who beard tbe 
case. — Objection to propriety of order admittmq 
review — Where a review has been admitted by the 
sole remaining Judge of the Bench which heard the 
case originally, it is not open to counsel, on the re- 
hearmg of the appeal, to question the propnety of 
the order for admission. If such older is wrong, the 
error cannot be corrected by the Bench appointed to 
hear the appeal after its restoration to its original 
number on the file. Jardine, Szinner, & Co, v. 
Dhun Kishen Sein . . . 13 W. R„ 82 

137. Qualified order for admis- 

sion of review. — Discretion of Court as to extent 
case should be reopened. — Meld that Judges of the 
Sudder Court admitting an application for review 
were competent to make a qualified order, leaving m 
the Court which was to review the decision a discre- 
tion as to the extent to which the review should be 
carried. Bhugwandeen Doobey v Myna Babb 

[9 W. R., P. C. s 23 ; H Moore’s I. A., 487 
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BWnWW-~continued. 

10. PROCEDURE ON RE-HEARING OF CASE 
— continued, 

138. Admission of additional 

evidence on re-bearing .— VIII of 1859 , s. 
875 — When an application for leview is admitted 
upon other grounds, fresh evidence not produced at 
the trial may he received, although no reason, as re- 
quired Tby section 3 76, Act VIII of 1859, had been 
assigned for the non-pioduction at the trial, Bihari 
Lax. Nandi v, Trailaehqmayi Barmani 

[3 B. Xj. R., A. C., 346 

130. Question as to 

genuineness of pottah — In a suit for confirmation 
of title to a village alleged to be m the possession of 
plaintiff under a mokurran pottah, the first Court 
found the pottah to be genuine and gave plaintiff 
a decree. The lower Appellate Court at first doubt- 
ed the genuineness of the pottah and reversed that 
decision, but, on an apphcation for review, admitted 
additional evidence on both sides and dismissed the 
appeal Meld that the lower Appellate Court ought 
not to have allowed points to be explained away m 
the review stage by admitting additional evidence 
thereon, though m this particular case injustice was 
not done. Tekaet Khood Nabain Singh v. Tool- 
see Box . . - . .15 W. R., 9 

140. Reasons for different opi- 

nion — Duty of Court on review . — A Court should 
give reasons, on review of judgment, for coming to a 
different conclusion fiom that which it had previous- 
ly formed. Anundmoyee Dossia v, Kalee Coomae 
Rokheet 6 W. R., 18 

141 . Admission of review and 

dismissal of appeal, Effect of.— -One of the 
Judges of a Division Bench, which gave a decision 
on special appeal m favour of plaintiff, having left 
the Court, the remaining Judge heaid an application 
for the admission of a review The review having 
been admitted, the case was re-heard before the 
Judge last mentioned and another Judge, and a con- 
clusion was arrived at contrary to the foimer decision. 
An application was made by the plaintiff for a review 
of this judgment, and notice was issued to the de- 
fendant, who came m thereupon, and judgment was 
then delivered at considerable length, m which the 
Judge delivering it said that no sufficient ground had 
been made out foi the admission of a review, and 
that he dismissed the appeal. Retd that the last 
judgment was are-hearing, and that it dismissed, not 
the application for the admission of a review, hut the 
case itself on its merits. Lekraj Rot v . Kanhya 
Singh 18 W. R,, 494 

11 CRIMINAL CASES. 

142. Power of review —Judg- 

ment m criminal appeal . — The High Court cannot 
review its judgment passed in a criminal case before 
it on appeal Queen v Godai Raout 

[B. L. R., Sup. VoL, 436 : 5 W. R., 61 

Kristo Chundbr Maeata v. Obinessuree 
Debia . . . * 11 W. R., 532 


REVIEW — continued . 

11. CRIMINAL CASKS— continued. 

Power of review — continued , 

In the MATTIE OX THE PETITION OR KeISHNO 

Churn . . . . 17 W. R., Cr., 2 

143. ■ ■ ■ — ■ 1 Criminal pro- 

cedure Code. — The Code of Criminal Procedure 
contains no provision for a review of an order 
passed in. a criminal case. Reg v Mehtarji 
Gopalji .... 7 Bom., Cr., 67 

Queen v. Tiloee Chund . 3 N*. W., 273 

144. — — — — Application to 

set aside order of third Judge agreeing with junior 
Judge where there is difference of opinion between the 
Judges of Division Bench — Reid by Morgan, C J, 
and Turner, J. (Ross and Spaneie, JJ, dissenting), 
that an application to set aside an Older made by the 
junior Judge of a Division Bench and a third Judge 
contrary to the opinion of the senior Judge of the 
Division Court in a case where the two Judges dif- 
fered m opinion, is not m the nature of a review of 
judgment, and is cognisable by the Court. Where 
an order has been actually issued by the High Court, 
a Division Bench will not distuib the same, unless m 
the opinion of a majority of the Court the order is 
had Queen v. Nyn Singh 

[2 N. W., 117 : S. C. Agra, P. B., Ed. 1874, 196 

145 . Review of sentence once 

passed.— A sentence duly passed and recorded can- 
not be revised by the Judge. Anonymous 

[4 Mad., Ap., 19 

Anonymous . . .6 Mad., Ap., 18 

Anonymous . . .6 Mad,, Ap., 8 

Contra , Anonymous . . 5 Mad., Ap., 20 

140 . Order obtained on misstate- 

ment of facts. — Forfeited property — Criminal 
Procedure Code (Act XXV of 1861), ss 184, 185 — 
Where an order for the release of the property of an 
absconding offender, which had been attached under 
section 184 of the Criminal Procedure Code, Act XXV 
of 1861, had been obtained from the High Court on an 
ex farte apphcation, and on an mconect statement 
of facts, the High Conit, on the apphcation of the 
Government, cancelled such order. In the matter 
OP THE PETITION OE THE GOVERNMENT OE BENGAL 

[9 B. L. R., 342 

147 . Order dismissing applica- 

tion by accused person for revision. — Crimi- 
nal Procedure Code, s . 369, s 434 — Letters Patent , 
R\gh Court , N -W. P , els. 18 and 19 — The High 
Court had no power undei section 369 of the Criminal 
Procedure Code to review an order dismissing an appli- 
cation for levision made by an accused person, and the 
only lemedy was by an appeal to the prerogative of the 
Ci own as exercised by the Local Government Per 
Brodhurst, J — The Legislature has not conferred 
m express words upon a High Court the power of re- 
viewing its judgments m all criminal cases as it has 
done under the Civil Procedure Code m civil cases ; 
and the provisions of section 369 of the Criminal Pro- 
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REVIEW — conti nued 

11. CRIMINAL CASES — continued. 

Order dismissing application by accused 
person for revision — continued 

cedure Code, so far as they afreet the High Court, 
apply meiely to questions ot law aii&ing m its ongmal 
criminal jurisdiction, and which aie leseived and are 
subsequently disposed o± undei the profusions of sec- 
tion 4B4 of the Cnmmal Pioceduie Code and section 
18 and 19 of the Let tei s Patent for the High Court 
of the Noith- Western Provinces Queen v Godai 
Maout, BLR, Sup Vol , 436, refened to Queen- 
Empbess v. Dubga Chaean X. L. XL, 7 All., 672 

148. Order made on revision. — 

Bower of High Court — Criminal Procedure Code , 
#. 439 ; — A Division Bench of the High Couit has not, 
under section 439 of the Code of Criminal Pioceduie 
(Act X of 1882), any powei to review its judgment 
pronounced on revision m a criminal case Queen - 
Empress v. Durga Charan,\I. L R., 7 AIL, 672, 
followed. Queen-Empbess v Fox 

[I. Xi. R., 10 Bom., 176 

[REVISION— CIVIL CASES. 

See Cases undee Supebintendence op 
High Couet 


CRIMINAL CASES. 

Col. 


I. Genebal Rules eob Exercise op 

POWEB 


. 5147 

2. Delay .... 


. 5149 

3. Question op Fact 


. 5150 

4. Evidence and Witnesses 


. 5150 

5 Acquittals . 


. 5155 

6 Commitments 


. 5156 

7 Dischaege op Accused . 


. 5156 

8. Judgment, Defects in — 


. 5157 

9 Re-teial 


. 5158 

10 Sentences . 


. 5159 

11, Vebdict op Juey and Misdibec- 

TION 

. 

. 5163 

12. Miscellaneous Cases . 

. 

5165 


See Appeal in Ceiminal Cases— Peoce- 
dttbe • . I. L. R., 2 Bom., 564 

See High Couet, Jubisdiction op — High 
« Couet, Calcutta— Ceiminal 

[I. L. R , 9 Calc., 288 

See Nuisance— Under Criminal Pro- 
cedure Coles . . 6 B L. R , 74 

See Sentence— Power op High Cotjbt 
as to Sentences — Mitigation, 

[B. L. R., Sup. VoL, 484 


1, GENERAL RULES FOR EXERCISE OF 
POWER 


1 . 


Cases where appeal lies.- 


Appeal preliminary to application for revision.- 
Where there is a Court of Appeal, resort should he 
had thereto before application is made to the High 
Court for the exercise of its powei 3 of revision. 
Empress v . Nilambhar Habit 

[I. L. R., 2 All., 276 


REVISION — CRIMINAL CASES — conti- 
nued 

1. GENERAL RULES FOR EXERCISE OF 

POWER — continued. 

Cases where appeal lies— continued 

2. Appeal hy Local 

Government — Application for revision by Local 
Government — Criminal Ptocedure Code, 1SS2, ss. 
417 , 439 — It is not an inflexible rule that wlieie 
eithei Government on the one side or an accused on 
the othei has a right of appeal, and does not exer- 
cise it, the powers of the High Couit under section 
439 of the Criminal Pioceduie Code cannot he e\ei- 
cised, hut m such cases these powers should be 
sparingly used, and, sa\e m very exceptional circum- 
stances, not at all m refeience to questions of fact. 
Queen- Empress v Ala Buesh 

[I. L. R , 6 All., 484 

3. Error which cannot be cor- 

rected by appeal. — Poioer of Sigh Court — The 
High Court may act as a Court of Revision after 
it has acted as a Court of Appeal in order to correct 
an error which cannot be set right hy appeal. 
Queen v Goba Chanl Gope 

[B. L. R., Sup. Vol., 443 : 

1 Ind. Jur, N S. f 177 
5 W. R , Cr., 45 

4. Power of High Court on re- 

vision. — Letters Patent, Sigh Court, N - W P , cl. 
27 — 24 $ 25 Viet ,c 104, s 13 — Section 13 of 24 and 
25 Victoria, Cap 104, and section 27 of the Letters 
Patent of the High Court, apply to the High Court m 
its revisional as well as m its appellate junsdiction. 
Queen v Nyn Singh 

[2 N. W. 117 : S. C. Agra, E. B , Ed. 1874, 196 

5. Criminal Proce- 

dure Code, 1882, 9 439 — The provisions ot section 
439 of the Criminal Pioceduie Code m no way afreet 
the poweis of the High Couit as a Couit of Revision 
\ested m it by the High Couits Act Chakowri 
Lall v Mon Kurmi . . 13 C. L R., 275 

6. Irregularity or illegality in 

proceedings — Ground for revision — A tan prima 
facie case as to the irregularity of those proceedings, 
01 the illegality 01 impropriety of the sentence or 
Older, must appear before the Couit will call for or 
direct a leturn of the recoid of the proceedings. 
Queen v Subbayya Gaunlan . 1 Mad, 138 

7. Application by private pro- 

secutor. — Act X of 1872 s 297 — Power of private 
prosecutor to move the Court in a case 0 / acquittal — 
A private prosecutoi can move the High Court, m the 
case of an acquittal, to exercise its powders of revision 
under section 297 of Act X of 1872 Sukho v Dubga 
Peasal . . I. L R., 2 AIL, 448 

See In the matter op Hableo 

[I. L. R., 1 AH., 139 

8. Power of High Court to act 

on private information. — Revision by Sigh 
Court, Power of, — Ground for revision - — In the 
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REVISION — CRIMINAL CASES — conti- 
nued . 

i. general rules for exercise of 

POWER — continued. 

Power of High. Court to act on private 
mformatio n— continued. 

course of a serious not one S was killed "by a shot 
fiom a gun The first prisonei and others were 
charged with murdei The Sessions Judge, believing 
the statement of the first prisoner and his witnesses 
that he had fired m self-defence, acquitted him of 
the charge Upon a petition presented by the widow 
of the deceased praying the Court to exercise their 
powers of revision , — Held that under the provi- 
sions of section 297 of the Criminal Procedure Code, 
the High Court might exeicise its poweis of revision 
upon information in whatever way received. In 
THE MATTER OP AUROEIAM 

* [I. L. E., 2 Mad., 38 


2. DELAY. 

9. Necessity of immediate ap- 

plication for relief. — Criminal Procedure Code , 
1861, $ 404. ~ Application to set aside proceedings 
under s. 318 — The High Court refused to interfere, 
under section 404, Criminal Pioceduie Code, 1861, 
on an application by a paity who had, m proceedings 
under section 318 of the Code, been found not to be 
m possession, to set aside the proceedings, on account 
of the great delay that had taken place m making it 
Such applications ought to be made at once Gogun 
Pramanick v. Surnomoyee . 19 W, R., Cr,, 39 

10. Irregular sum- 

mary rejection of appeal. — j Rejection without giving 
reasons — Where a Sessions Judge rejected an appeal 
Summarily under section 421 of the Criminal Pro- 
cedure Code, 1882, by an Older consisting merely of 
the words “ Appeal rejected/* and an application for 
revision of such order was made to the High Couit 
nearly nine months thereafter, on the ground that 
the Judge was wrong m rejecting the appeal without 
assigning his reasons foi so doing, — Held that this ob- 
jection, if taken witluna leasonable time, would have 
been valid, but as the application for le vision was 
made with very great delay, the Court should not 
interfere. Queen-Empress v. Ram Narain 

[I. R., 8 AIL, 514 

11. Application to re- 

vise order of acquittal . — Where an application 
was made by the Local Government to the High Court 
for revision of an order of acquittal, under section 
439 of the Criminal Procedure Code, 1882, nearly ten 
months after the sessions trial, and upwards of twelve 
months after the commission of the alleged crime, 
and where there was, upon the face of the Judge's 
judgment, no error in law, and no appeal had been 
preferred upon a question of fact, — Held that, under 
' such circumstances, the Court did not feel called upon 
to enter into the case at large upon the merits, under 
a petition for revision. Queen Empress v. Ala 
Bakhsh . • . I* 1 1, R., 6 All., 484 


REVISION - CRIMINAL CASES — conti- 
nued* 

3. QUESTION OF FACT. 

Under the former Code of 1872 the Court had 
powei to deal on revision with questions of law, not 
with questions of fact. Munglo v Durga Naraxn 
Nag 25 W. R., Cr., 74 

In the matter or the petition or Dkbi Churn 
Biswas . . . .20 “W*. R., Cr., 40 

Empress v. Donnelly In the matter or the 
petition or Donnelly 

[I, I*. R., 2 Calc., 405 

12. . ■ - Power to go into facts.— 

Discretion of Court — Criminal Procedw e Code {Act 
X of 1882), s 435 — Under section 435 of the Crimi- 
nal Procedure Code the High Court has power to go 
into questions of fact, but it will only exercise this 
powei in cases m which it finds that it will be m the 
interests of ^justice to do so. Nobin Krishna 
Mogkerjee v . Rassick Lall Laha 

[I. L. R., 10 Calc., 1047 

4. EVIDENCE AND WITNESSES. 

13 . Conviction inconsistent 

with evidence . — Criminal Procedure Code ( Act 
X of 1882), ss. 439 and 423 — Court of Appeal , — 
Appellate powers Discretion — In cases m which 
the law allows no appeal, the High Court, as a Court 
of Revision, will not, except on very exceptional 
gi ounds, exercise the powers of an Appellate Court , 
but Where such exceptional gi ounds exist, as where 
the conviction is not in any degree supported by the 
evidence, the High Court will exercise its discretion 
under section 439 of the Code of Criminal Procedure, 
and reverse the conviction and sentence. Empress 
v. Badrulin . . , III. R., 8 Bom., 197 

Also where there is no evidence to support the 
conviction In the matter op the petition op 
Ram joy Kurmokar . . 25 W. R., Cr., 10 

In the matter op Krishnanand Bhutta- 
charjee . . 3 B. L. R., A. Cr., 60 

S. C In the matter op Kishen Soondur 
Bhuttaoharjee . . 12 W. R., Cr., 47 

Empress v. Narotam Das » 

[I. L. R., 6 AIL, 93 

Reg. v* Ganu bin Krishna Gurav 

[4 Bom., Cr., 25 

14 . Laxity in weighing and 

testing evidence.— Under the former Code the 
Court would interfere m the case of great laxity in 
weighing and testing evidence. Empress op India 
v. Murli . . . . I. L. R„ 2 AIL, 338 

But not on a mere error m the appieciation of evi- 
dence. Reg v. Saeharam Manohar 

[11 Bom., 125 

In the matter op Aurokiam 

[I. L. R„ 2 Mad., 38 

Anonymous Case . . 5 Mad., Ap., 10 
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REVISION — CRIMINAL CASES— 

nued . 

4 EVIDENCE AND WITNESSES — continued. 

15 . Improper estimate of evi- 

dence by the Magistrate. — The High Comt 
would only interfere on revision if it came to the 
conclusion, that the Magistrate had illegally and im- 
properly underiated the value of the evidence. Bach- 
man v. Juala . . 1. 1». R,, 5 All., 161 

16. Decision that evidence is 

insufficient. — Refusal of Magistrate to proceed 
further m revision case . — As a Court of Revision, the 
High Court will not enter upon a consideration of 
the value of the evidence on which the Magistrate 
decided not to proceed further m a case under sec- 
tion 521, Criminal Procedure Code, 1872. Shonai 
POBAMANIOK V. JOGENDEO SHAHA 

[1 C. L. R., 486 

17 . Questions depending on con- 

flict of evidence. — Questions of fact depending 
upon conflicting evidence which has been considered 
by the Judge who has given his opinion upon it are 
not cases tor revision. Ix the mattes or the 
PETITION OP DeBI CHURN BlSWAS 

[20 W. R., Cr., 40 

See Bharut Chunder Bose v. Dwarkanath 
Chowdry . . . 15 W. R., Cr., 86 

18. Conflict of opinion on evi- 

dence. — Ground for exercise of power of revision. 
— Difference of opinion between Magistrates. — The 
difference of opinion on a question of proof between 
a Magistrate who did, and another who did not, 
heai the witnesses, is not a ground on which the High 
Court will be disposed to exercise its powers of revi- 
sion. Nundo Kishobe Haldar v. Anundo Chun- 
deb Chattebjee . . 23 W. R., Cr., 64 

Nor are questions of the credibility of evidence In 
THE MATTER OP THE PETITION OP HUEI PEESHAD 

[24 W. R., Cr., 60 

S. C. on further heating, In the matteb op the 

PETITION OP HUBBIPROSAD DlJTTA 

[25 W. R., Cr., 61 

Government op Bengal v. Kazimuddin 

[18 W. R., Cr., 3 

19 . Omission to take material 

evidence. — Decision on discrepant evidence — 
Omission to take very material evu^ence pi offered by 
the accused was held to have prejudiced him, and to 
afford ground for the High Court's interference under 
the Code of Cuminal Procedure, 1872, section 297. 
In the matteb op the petition op Huri Pershad 

[24 W. R., Cr., 60 

20. Omission to give available 

evidence for prosecution.— <£ Material error.”— 
JEJrror m appreciation of evidence. — Act X of 187 2, 
s. 297 , — It was not a ground for revision by the High 
Court that all the evidence for the prosecution which 
might have been brought before the Sessions Judge 
had not been brought before him The words 
u material error 99 m that section could not be held to 
include error m the appreciation of evidence. Under 


REVISION — CRIMINAL CASES— conti- 
nued. 

4. EVIDENCE AND WITNESSES — continued. 

Omission to give available evidence for 
prosecution — continued ,j 

the 1st clause of section 297, Act X of 1872, the High 
Court could not set aside findings of fact except 
in case of an appeal from a conviction In the 
matteb op Aubokiam . I. L. R., 2 Mad., 38 

21. Irregularity in dealing 

with evidence. — Withholding admissible state- 
ment of witness from the jury — -Where a statement 
by a witness for the defence that a witness for the 
prosecution was at a particular place at a particular 
time, and consequently could not then have been at 
another place where the latter states he was and saw 
the accused persons, after being admitted, was with- 
held from the jury, the High Court ordered a new 
trial. Reg-, v. Sakhaeam Mueundji 

[11 Bom., 166 

22. Criminal Pro- 

cedure Code , 186 U 9S * 426, 439 — Misconception of 
evidence — Misconception of evidence was a defect or 
irregularity within the meaning of section 426 and 439 
of the Code of Criminal Procedure, 1861 Queen v. 
Beharee Dosadh . . .7 W. R., Cr., 7 

23. Criminal Pro- 

cedure Code , 1861, s 426, — Admission of illegal evi- 
dence — Act II of 1856 , s 57. — New trial. — The Ap- 
pellate Court, where it finds that illegal evidence has 
been admitted, should consider whether it is such as is 
likely to have exercised prejudicial influence on the 
minds of the jury; and if the Court be of opinion 
that it is so, it will treat the case as if it had been 
tried by a Sessions Judge with the aid of assessors. 
If the evidence (after omitting that portion of it 

i which should not have been admitted) is sufficient to 
sustain the verdict, the conviction will be upheld. 
In exceptional cases, where the evidence is of such a 
character as to suggest the consideration that its 
real value cannot fairly be appreciated except by a 
Court which has heaid that evidence given, a new 
trial will be directed. Reg. v. Ramswami Mudliar 

[6 Bom., Cr., 47 

24. Discretion of 

Sessions Judge. — Power of Appellate Court — The 
exercise of the discretion which the Sessions Judge 
had under section 249 of the Criminal Procedure 
Code, 1872, to determine whether the depositions 
taken before the Magistrate at the preliminary in- 
quiry are to be evidence at the hearing before the 
Sessions Court, was open to review by the High Court 
on appeal Reg. v. Aejun Megha . 11 Bom., 281 

25. Improper ad- 

mission in evidence of examination of prisoner .' — 
When the examination of the prisoner by the Magis- 
trate had not been recorded m full as required by 
section 205 of the Criminal Procedure Code, 1861, 
and was therefore inadmissible m evidence, and the 
other evidence was sufficient to support the conviction, 
the fact that such examination had been admitted 
by the Sessions Couit was not a ground for setting 
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REVISION — CRIMINAL CASES — conti- 
f med 

4 EVIDENCE AND WITNESSES— continued. 

Irregularity in dealing with, evidence— 

continued , 

aside the trial on revision Reg- v Kalla Laeh- 

MAJi . . .2 Bom., 419 : 2nd Ed., 395 

Reg v . Peyadi bin Bassappa 

[2 Born., 421 : 2nd Ed„ 397 

Beg-, v. Vithaji 

[2 Bom,/422 : 2 nd Ed., 398 

Reg. V. GrANU Bapu 

[2 Bom., 422 ; 2nd Ed., 398 

20 . Error in mode of record- 

ing evidence.— Where the evidence was taken 
down by the Magistrate in English, and no memo- 
randum was attached to it (as required hy section 199, 
Code of Criminal Procedure, 1861) stating that the 
evidence was read over to the witness in a language 
which he understood, it was held that the accused 
was materially piejudiced, and the Court intei fered 
on revision. Queen v. Issue Rapt 

[8 W. B., Cr., 63 

27. — — ■ ■ - ■ Criminal Pro- 

cedure Code , 1812) s. 297 — Evidence in dispute 
regaidmg land . — In a case of a dispute regaidmg 
land commenced under the Code of Criminal Proce- 
dure, 1861, hut continued under the Code of 1872, 
where the evidence was not recorded in the manner 
provided for by section 334 and the following sections 
of the Code, the Court set the order aside on revision. 
Khetiromony Dasi v . Sreenath Sircar 

[20 W. B., Cr. s 14 

28. Criminal Pro- 

cedure Code ) 1861 , ss. 426 , 489 — Irregularity not 
prejudicing prisoner. — Mad. Police Act , 1859 y s 44 
— A police constable was tried and convicted by the 
Assistant Agent of Vizigapatam under section 44 of 
Act XXIV of 1859, and sentenced to fine and 
imprisonment. On appeal, the Agent reversed the 
conviction and sentence, on the ground that there 
had been irregulanty of procedure on the part of his 
assistant m not lecordmg evidence for the prosecu- 
tion, and m only taking down the substance of the 
prisoner’s statement, and not the full statement as 
made. Held that the question was, whether there 
had been such enor and irregularity on the part of 
the Assistant Agent as to prejudice the accused and 
to occasion a failure of justice, that if not, the 
order reversing the conviction was rendered bad m 
law by sections 426 and 439 of the Criminal Pro- 
cedure Code; that the accused did not appear to 
have been prejudiced consequently the order of the 
Appellate Court was set aside, and a re-hearmg 
directed. Anonymous . . 6 Mad., Ap., 45 

20 . Irregularities concerning 

Witnesses. — Irregularity in talcing evidence of 
witnesses — The High Court refused to interfere 
where a witness for the prosecution was examined 
after the defence was over, where the prisoner had 
notice of the evidence to be given by the witness. 


BEVISIOISr — CBIMOTAIi CASES -contf- 

nued. 

4. EVIDENCE AND WITNESSES— continued. 

Irregularities concerning witnesses— ccw- 

tmued . 

and therefore was not prejudiced by it in bis de- 
fence. Queen v Sham Kishore Holdar 

[13 W. B., Cr., 36 

But see Queen v. Assanoollah 

[13 W. B., Cr,, 15 

30. Omission to ex- 

amine and reduce to writing evidence of complain- 
ant — Tbe not examining a complainant and not re- 
ducing his examination into writing is not such an 
megulanty as to require the intei feience of the 
High Court m a trivial case, unless it appears pro- 
bable (of which there was no suggestion m the 
present case) that a fiesh investigation would pro- 
duce a diifeient result. Kabil Nusyo v Bahar- 
ullah . . . . .17 W. B., Cr., 37 

31. — Omission to ex- 

amine witnesses , — Where a Magistiate omitted to 
examine all the complainant’s witnesses before declar- 
ing the accused not guilty, the Court dealt on revision 
with the omission. Sreenath Mundle v. Sree- 
bam Rajput . . .24 W ’. B., Cr., 62 

Santoo Mundle v . Abdool Biswas 

[13 W. B., Cr., 35 

32. — - Omission to give 

opportunity to pi oduce witnesses — j Error or defect in 
trial — Criminal Procedure Code , 1861, s. 426 — 
Where the accused had not his witnesses m attendance, 
and did not apply to the Magistrate to summon them 
(sections 352 and 353, Code of Criminal Procedure), 
the omission of the Magistiate to require him to pro- 
duce his witnesses was held not to prejudice the 
accused, or so as to call for interference on revision. 
Queen v. Totaram . . 11 W. B., Cr., 15 

33. Power of High 

Court. — Criminal Procedure Code (Act XXV of 
1861), s. 866 — Examination of accused — Postpone- 
ment of trial for summoning a witness — Discretion 
of Judge — A Deputy Magistrate committed certain 
prisoners for trial on a charge of daeoity. Some of 
the prisoners had confessed before the Deputy Magis- 
trate, hut he failed to record the examination of the 
prisoners, or to attest it as required by section 205 
of the Code of Criminal Piocedure The Sessions 
Judge, therefore, refused to admit the examination 
of the prisoners by the Deputy Magistrate m evidence, 
and also refused to postpone the trial for the pur- 
pose of summoning the Deputy Magistrate and 
taking his evidence in the matter. Held that, it 
being wholly within the discretion of the Judge, 
under section 366, to say whether or not he should 
postpone the trial, or summon any witness to give 
his evidence, the High Court as a Court of Revision 
would not mterfeie or order a new trial. Queen u. 
Rad ha Jana 

[3 B. L. R., A. Cr., 50 : 12 W. R., Cr., 44 
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4 EVIDENCE AND WITNESSES —continued 

Irregularities concerning witnesses— con- 

tinued . 

34. Criminal Pro- 

cedure Code , 1861, ss 426 , 439 — Wlieie the evidence 
of witnesses given on a pievious trial was lead over 
and nsed m a subsequent tnal at the express request 
of the prisoneis, instead of the witnesses being ex- 
amined de novo , the High Couit declined to inter- 
fere, as the uregulaiitv of proceduie was one by 
which the prisoners were not prejudiced. Purmes- 
SUE SlNGH V. SOROOP AUDHIEAREE 

[13 W. R., Cr., 40 

35. — * Refusal to allow 

witnesses to be c/ oss-exammed by accused . — The 
refusal of the Judge to allow' to be ci oss-exammed, 
by the accused, witnesses whose depositions have 
been taken by the Magistrate, but whose evidence is 
dispensed with at the trial, was held not to be a 
matter tor revision. Reg. v . Fattechand Vasta- 
chand 5 Rom., Cr., 85 

36. Order of Magis- 

trate refusing to recall witnesses for prosecution for 
cross-examination — An order of the Deputy Magis- 
trate refusing to recall the witnessss for the prosecu- 
tion for the purpose of cross-examination is one which, 
can be immediately coriected by the High Court 
under its general powers of supeuntendeiice and revi- 
sion In the mattes oe the petition oe Ba- 
lilios Belilios v The Queen on the prose- 
cution op Kali Doss Banebjee 

[19W.R., Cr , 53 

37. Power of High 

Court — Penal Code , ss 283 , 291 — Evidence not 
talcen on oath — In exercise of its powers as a Couit of 
Revision, the High Couit quashed convictions by a 
Joint Magistrate and Assistant Magistrate of certain 
persons foi offences under section 283 (danger, ob- 
struction or m-juiy to any peison m a public w T ay or 
line of navigation) and section 291 (repeating or con- 
tinuing public nuisance) of the Penal Code, m 
which it appeared that the complainants’ statement 
was not made on oath or befoie a Magistrate, and m 
which there w r as no statement of chai ge or e\ idence 
of any kind. In the mattee op Mohesh Chundee 

[20 W. R„ Cr., 55 

5 ACQUITTALS. 

38. Acquittal from which. Gov- 

ernment may appeal — Criminal Procedure 
Code , 1872, s 297 — It is not the practice of the High 
Court to mterfeie by way of revision undei section 
297 of the Code of Criminal Procedure, 1872, with 
an acquittal against which the Government may 
appeal Empress v Chedi Rai 

[7 C. Xi. R., 142 

39 . Improper acquittal. — Ac- 

quittal on erroneous ground — Wheie the senior As- 
sistant Sessions Judge on the hearing of a charge of 


REVISION — CRIMINAL CASES — conti- 
nued . 

5 ACQUITTALS — continued . 

Improper acquittal -continued 

false evidence, without taking evidence acquitted the 
accused after calling upon him to plead, the prosecutor 
being unable to say that the alleged fal«e statements 
of the accused weic material to the trial on which 
they were made, the High Court revei sed the order of 
acquittal, and dnected the trial to he proceeded with. 
Reg v Damodhab Ram Chandra 

[5 Bom., Cr., 68 

40. ■ Trial on evi- 

dence talcen %n another case — The Court set aside 
an order of acquittal passed by a Deputy Magisti ate 
m a case which he tried, not on evidence taken 
befoie himself in the case, but entnely on evidence 
m anothei case before another officer (the Joint Ma- 
gistiate). Tueheya Rai v Tupsee Koope 

[15 W. R , Cr , 23 

41 . Order for detention of ac- 

cused pending appeal from acquittal.— Power 
of High Court on tevision — Where, an appeal 
having been preferred to the High Court against 
a judgment of acquittal, a Magistrate made an order 
on the parties having been arrested and bi ought 
before him that they should be detained m custody 
pending the decision of the appeal, — Held by 
Tuenee, 0 C J, and Pearson, J (Spanxie and 
Oldfield, JJ , dissenting), that the High Court had 
no powei as a Couit of Revision to interfere with the 
order. Queen «. Gholam Ismail 

[I. L. R., 1 All., 1 

6 COMMITMENTS 

42. Power to quash, commit- 

ments —Poner of revision by High Court — Crimi- 
nal Procedure Code, 1872, s 472 — Held per Stuart, 
C J (Spanxie, J , doubting), that the High Court 
was competent, m the exercise of its power of revi- 
sion under section 297 of Act X of 1872, to quash a 
commitment made by a Court of Session under tbe 
provisions of section 472 of that Act Empress 
Lachman Singh . . I. L. R , 2 All., 398 

But see Queen v Shama Suneer Biswas 

[10 W. R , Cr., 25 

and Queen v Sheetaram Chowdhry 

[2 W. R., Cr., 44 


7 DISCHARGE OF ACCUSED. 

43 , Improper discharge.— H%g h 

Courfs powers of revision — Cummal Procedure 
Code, 1882, s 439 — Power to order commitment — 
Revival of prosecution — The High Court has power 
under section 439 of the Criminal Procedure Code, 
18S2, if it considers that an accused person has been 
impropeily discharged, to order him to be committed 
for tnal Empeess v Ram Lal Singh 

[I. I,. R., 6 All., 40 

This was also the case under the former Act* In 
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7 DISCHARGE OE ACCUSED — continued , 
Improper discharge — continued . 

THE MATTER OE THE PETITION OP PROSUNNO COO- 

MAE Ghose . . . . 19 W. B., Cr., 56 

Empress V. Gowdapa . 1. 1.. B., 2 Bom., 534 

In the matter op the petition op Mohesh 
Mistrbe 

[I. Jj. R ., 1 Calc., 282:25 W. B., Cr., 30, 67 

Empress v Donnelly. In the matter op the 
petition op Donnelly 

[I. L. R„ 2 Calc., 405 

Empress v. Hary Doyal Karmokar 

[I. li. B., 4 Cale., 16 
S, C. Ishen Chundek* Kurmokar v. Hurry 
Doyal Kurmokar . . 3 C. L. B., 263 

In the matter op Troylokhyanath Mitter 

[1 C. L. E., 83 

44. Dismissal of charge against 

accused, — Dismissal of case of breach of contract 
on the ground that Act XIII of 1859 did not apply 
— The High Court declined to exercise their exfcra- 
oidmary powers of revision in a case m which the 
Joint Magistrate dismissed a complaint of breach of 
contract under Act XIII of 1859, on the ground 
that that Act did not apply to the contract, which 
was a contract to work at a certain factory. Lyall 
& Co. v . Ram Chundbr Bag-dee 

[18 W. B., Cr., 53 


8. JUDGMENTS, DEFECTS IN- 

45. Judgment without giving 

reasons .-^Criminal Procedure Code, 1882, s 421 . — 
Appeal , Summary rejection of — Judgment of Crimi- 
nal Appellate Court . — The powers confeired by sec- 
tion 421 of the Criminal Procedure Code should be ex- 
ercised sparingly and with great caution, and reasons, 
however concise, should be given for rejecting an 
appeal under that section Where a Sessions Judge 
rejected an appeal summarily under section 421 by an 
ordei consistmg meiely of the words “Appeal i eject- 
ed,” and an application for revision of such older 
was made to the High Court after great delay, — Held 
that the Judge was wrong m rejecting the appeal 
without assignmg any reasons for so doing, and it it 
had been taken within a reasonable time it would have 
been a valid objection. Queen-Empress «. Ham 
Narain • . . . I. Ii. B., 8 All., 514 

40 , Judgment not containing 

substance of evidence relied on.— Omission 
to comply with s 228 , Criminal Procedure Code . 
— Irregulai ity in proceedings. — Hr rot or defect . — 
K. was tried by a Magistrate m a summary way and 
convicted. He appealed to the Court of Session, 
which quashed his conviction, on the ground merely 
that the substance of the evidence on which the con- 
viction was had was not embodied m the Magis- 
trate’s judgment. Held that the Court of Session 
should not have quasi >d the conviction merely by 


REVISION — CRIMINAL, CASES — conti- 
nued. 

8. JUDGMENTS, DEFECTS IN — continued. 

Judgment not containing substance of 
evidence relied on— continued. 

reason of such defect, but, if it found it impossible 
to dispose of the appeal because of such defect, it 
should have required the Magistiate to lepair the 
same by recording a judgment m which the sub- 
stance of the evidence should be fully embodied, and, 
if necessary, re- examining the witnesses for that 
purpose, or to have ordered a retrial with that view. 
Empress op India v Karan Sing-h 

[I, L. B., 1 All, 680 

47 , Judgments not giving the 

best reasons for conviction.— Where the iecord 
contains ample evidence of the guilt of the accused, 
the conviction ought not to he set aside merely on 
account of the weakness of the reasons assigned for 
it. Queen v Peari Raur . 8 "W, B., Cr., 40 

43 , Omission to record 

reasons for conviction. — Omission to take 
notes of evidence in nan-appealable ease . — Criminal 
Procedure Code, 1882, ss. 870, 537 — In a case where 
the accused was convicted of theft and sentenced to six 
months’ rigorous imprisonment, the notes of the evi- 
dence taken by the Magistrate did not afford suffi- 
cient materials upon which the prisoner could be 
legally convicted, and the Magistrate had omitted to 
record his reasons for the conviction under section 
370, clause (i) of the Code of Cnnnnal Piocedure. 
Held by the High Court as a Court of Revision 
that the conviction and sentence must be set aside, 
notwithstanding the provisions of section 537 of 
the Code of Criminal Procedure In the matter 
OP THE PETITION OP YACOOB YaCOOB V ADAMSON 

[I. L. E., 13 Calc., 272 

9. EE-TRIAL. 

49 # Power to order rfe-triaL — 

Power of High Court as Court of Revision and Ap- 
peal — Act XI of 1874, s 28 — The High Court has 
full power as a Court of Revision to older a re-trial 
when necessaiy. As a Court of Appeal it has the like 
power under Act XI of 1874, section 28, m cases tried 
with asfcessois In the matter op the petition 
op Luckhy Narain Nagory . 24 W. B., Cr., 24 

50. Ground for re-trial.— Impro- 

per discharge of accused — Per Markby, J. — When 
the discharge has been improper, the only proper 
.course open to a Magistrate is to report the case to 
the High Court for orders, and that Court, if of 
opinion that the. accused has been improperly dis- 
charged, will order a re-trial. Empress v Donnel- 
ly. In the matter op the petition op Donnelly 

[I. Jj. B., 2 Cale., 405 

51. Improper dis- 

charge of accused . — As the case was one of improper 
discharge and came before the Magistrate under 
section 295 of the Criminal Procedure Code, 1872, the 
proper and only course for him was to report it for 
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9 RE-TRIAL— continued. 

Ground for re-trial — continued 

orders to the High Court, which, it of opinion that 
the accused were impropeily discharged, might, under 
section 297, have dnected a le trial The case of 
Sidy a bin Satya diffeied from In the mattes of 
THE PETITION OF MOHFSH MlSTREE 

[I. L. R., 1 Cale. s 282 : 25 W. R., Cr., 30, 67 

10 SENTENCES 

See Cases under Sentence — Poweb of 
High Court Is to Sentences 

52. Case m which sentence has 

expired. — Criminal Procedure Code , 1882, s 439 
— Sigh Court’s powers of revision — Revision of 
case in which term of imprisonment has been served. 
The High Couit is competent, m the exeicise of its 
powers of revision under section 439 of the Criminal 
Procedure Code, to interfere with a conviction, e\en 
though, in consequence of the expny of the sentence, 
it may not be possible to mteitere with the latter 
Queen* Empress v Sinha . I. L. R., 7 All., 135 

53 . Enhancement of sentence 

on appeaL — Criminal Procedure Code ( Act X of 
1882), ss *423, 439 — A head constable was convicted 
under section 330 of the Penal Code, and at a trial 
before a Sessions Judge sentenced to four months* 
simple imprisonment The prisoner appealed The 
High Court, m dismissing the appeal, dnected, as a 
Court of Revision, that the sentence passed should 
be enhanced. Mether Ali v Queen-Empress 

[I. L R., 11 Calc., 530 

See Queen v. Gorachand Gope 

[B. L. R., Sup. Vol., 443 


REVISION - CRIMINAL CASES— conti- 
nued 

10 SENTENCES — continued . 

Ground for enhancing sentence — conti- 
nued 

the sentence was inadequate, it was held that it is not 
meiely because cu tumstances occur to the Magi&tiate 
which w r ould render necessary a more severe sentence 
or a different ehaige that the High Court should 
interfere Theie must be matter on the recoid of 
the case showing that the charge has been improperly 
fiamed, or that the sentence passed is clearly inade- 
quate to the offence Queen i Hurnath Singh 

[20 W. R., Cr,22 

57 . Ground for refusing to en- 

hance sentence. — Reference by Commissioner 
haling jurisdiction — Inadequate sentence — The 
High Court lefused to interfere on a reference made 
to it by a Deputy Commissioner m a case which was 
sent up for heavier punishment to the Deputy Commis- 
sioner under section 46, Code of Criminal Procedure, 
1861, by a Magistrate of the 2nd class, as the Couit 
was of opinion that the Deputy Commissioner, instead 
of refeirmg the case, ought under that section to have 
tried the prisoners himself, and convicted them of any 
offence which he thought was made out against them 
by the evidence. Sobil Dass v Chundra Deb 

[20 W. E., Cr , 15 

58. Setting aside improper sen- 

tence. — Escape fi oin illegal confinement — Wheie a 
party was sentenced by order of the Magistrate to ten 
months* imprisonment for escaping from a confine- 
ment which he was undergoing without w’airant of 
law and without having committed an offence, the 
High Court, in the exeicise of its powers of mterfei- 
ence, set aside the order Qufen v Hughoobur 
Singh 25W E., Cr., 1 


54 . Enhancement of sentence 

SO as to alter its nature. — Criminal Procedm e 
Code , 1882, s 439, — The High Court, m the exercise 
of its powers ot levision, can enhance a sentence so as 
to alter its nature. Queen- Empress v Ram Kuria 

[I. L. R,6 AIL, 622 

55 . Setting aside conviction 

and sentence, and directing trial on graver 
offence. — Power of Sigh Court — Conviction of 
lesser offence by Court having no jurisdiction to con- 
vict of a graver one — When the evidence upon which 
a prisoner is convicted by a subordinate tribunal of an 
offence wutlnn its juusdiction discloses an offence of 
a graver chaiacter beyond the jurisdiction of that 
tribunal, the High Court may quash the conviction 
and sentence for the minor offence, and direct a tual 
before a tribunal having jurisdiction for the graver 
offence. Whethei it will do so or not, is a question not 
of law hut ot expediency on the facts of each parti- 
cular case. Anonymous . 7 Mad., Ap, 5 

58. Ground for enhancing sen- 

tence, — Sentence clearly inadequate — Charge im- 
properly framed , — In a case m which the Magistrate 
referred the pioceedmgs to the High Court wuth a re- 
commendation that they should be set aside because 

IV 


59. Severity of sentence. — Cnmi- 

nal Procedure Code , 1861, s 404 —The severity of a 
sentence is not of itself a giound on which the High 
Couit should call for the recoid of a trial oi other 
judicial proceeding, under the geneial power of revi- 
sion. Queen v Narapureddy . 4 Mad , 242 

See In the matter of Krishnanand Bhutta- 
chaejee . » . 3 B L. R., A. Cr , 50 

S. C In the matter of Kishen Soonbur Bhut- 
tachaejee , . .12 W. R., Cr , 47 


80. Necessity for alteration of 

jonviction from one section of Penal Code 
;o another . — Reference to Sigh Court — The neces- 
sity tor altering a conviction from one section to 
mother for cognate offences, wdien the accused has 
lot been prejudiced by any sucli error, is no sufficient 
ground foi a reference to tbe Court of Revision. 
Empress v Ishan Chundra De 

[L L. R., 9 Calc., 847 ; 12 C. L. R., 451 

81. Conviction under repealed 

Law. — Criminal Procedure Code, 1861 , s, 426 
Where a Magistrate convicted under certain repealed 
sections of law, the High Court refused to set aside 
the conviction, having regard to section 426, Code of 

8 o 
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10. SENTENCES — continued. 

Conviction under repealed law — continued. 

Criminal Procedure, as the conviction and sentence 
might have "been passed under sections of the Penal 
Code and no substantial injury had been done to the 
accused, Rttghoonath Pass v Chttckbrbhun 

Rattt . . . . . 15 W. R„ Cr., 49 

02. Conviction under Penal 

Code of offence committed before Penal 
Code came into operation. — Criminal Proce- 
dure Code , 1861 , s. 426 —Act XVII of 1862 , 5 4.— 
In a case m which the accused was charged under 
the Penal Code with an offence which was committed 
before the Penal Code came into operation, it was 
held that, having regard to section 4 , Act XVII 
of 1862, and section 426 of the Code of Criminal 
Procedure, the error of procedure was not sufficient 
to vitiate the conviction so long as the punishment 
awarded as under the Penal Code did not exceed that 
which was the legal penalty for the offence before 
the Penal Code became law. In the matter oe the 
PETITION OP MoHABEER SlNGH 

[15 W. R., Cr., 48 

03 . Conviction for separate 

offences. — Penal Code (Act XLV of I860), ss 380 , 

456, 457 . — New trial. — The prisoner was convicted 
by the Magistrate of two separate offences under 
sections 456 and 380 of the Penal Code, and sen- 
tenced for both On appeal, the Sessions Judge, 
holding that the offence proved was under section 

457, ordered a new trial for offences under sections 
457 and 380. Reid that there ought not to he a new 
tual, hut that the conviction and sentence under 
section 380 should be set aside. Queen v. Ram- 

CHARAN KAIRI 

[B. L. R., Sup. Vol., 488 : 6 W. R., Cr., 39 

04 . Sentence for different 

offence than that committed.— Criminal Proce- 
dure Code , 1861, s . 426, — On reference by a Sessions 
Judge m reviewing the monthly magistenal returns, 
where the conviction by the Magistrate was for 
cheating by personation, and the offence appeared to 
the High Court to he furnishing false information 
for which the punishment awarded was legal, — Held 
that the Court, under section 426 of the Criminal 
Procedure Code, ought not to interfere with the 
conviction or sentence. Reg-, v. Raghoji bin 
Kanoji . . . . ,3 Bom., Cr., 42 

Reg. v, Babaji bin Bhatj . 4 Bom., Cr., 16 

05 . Conviction without jurisdic- 

tion. — Criminal Procedure Code, 1861, ss 426, 434. 
^-Revision bp High Court— In a case referred by a 
District Magistrate under section 434 of the Criminal 
Procedure Code, on the ground that the sentence was 
illegal, because the charge should have been under 
section 324 of the Penal Code, for causing hurt by 
means of a heated substance, an offence which the 
2nd class Subordinate Magistrate had no jurisdiction 
to try, and not under section 323, for causing hurt, 
of which offence the accused had been convicted, the 
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10. SENTENCES — continued. 

Conviction without jurisdiction — conti- 
nued. 

Court passed no order, as it did not think it right, 
under the circumstances of the case, to direct the re- 
trial of the accused on the proper charge. Reg. v. 
Amea kom Gtrsoji . . .4 Bom., Cr., 1 

06. — — - Offence not cog- 

nisable by Magistrate convicting.— In a case referred 
by a Distinct Magistiate under section 427 of the 
Criminal Procedure Code, 1861, on the ground that the 
charge should have been under section 324 of the 
Penal Code — an offence not withm the cognisance of 
a 2nd class Subordinate Magistrate, and not under 
section 323, — the Court passed no order, and remark- 
ed that the case should not have been lef erred under 
section 427, which applies only to the Court of Ses- 
sion acting on appeal from a Court subordinate to it 
Reg. v* Nabaji valab Vithoji . 4 Bom., Cr„ 2 

67. Trial on wrong charge. — 

Criminal Procedure Code , 1861, s. 404.— Where a 
person scourged another with nettles m order to ex- 
tract property fiom the sufferer, and the Magistrate 
tued the case as one of hurt (under section 323, Penal 
Code) and extortion (section 384), although the ac- 
cused ought to have been chaiged under section 327, 
and tried by the Court of Session, the High Court de- 
clined to interfere under section 404, Code of Criminal 
Procedure, and direct a new trial, believing that sub- 
stantial justice had been done in the case. In the 
MATTER OE THE BETITION OE TARINEE PrOSATTB 

Banerjee .... 18 W. R., Cr., 8 

In the matter or the petition oe Btjnkabeha- 
ree Sein , . .18 W. R., Cr., 23 

In the matter or Roobnaeain Dtttt 

[18 W. R., Cr., 38 

08 . Trial under wrong charge. — 

Conviction of non-cog msable offence — In a case re- 
ferred by a District Magistrate, on the ground that 
the accused had been convicted, under section 403 of 
the Penal Code, of dishonest misappropriation of pro- 
perty, whereas the charge should have been, under 
section 406, of criminal breach of trust, an offence not 
withm the cognisance of the 2nd class Subordinate 
Magistrate who passed the sentence, the Couit an- 
nulled the conviction and sentence, and directed the 
case to be tried before a proper Court. Reg v Gantt 
valab Ramchanbra . . 4 Bom., Cr., 3 

89 . Sentence under special Act 

instead of Penal Code. — Criminal Procedure 
Code, 1872 , s . 297 . — Criminal Procedure Code, 1861, 
s. 426. — Sentence undir Post Office Act , XIV of 
1866 — The accused being entrusted to put a proper 
amount of stamps on a letter and return such as 
might not be required, did not return them, hut mis- 
appropriated stamps to the value of two annas, and 
was convicted and punished under section 49 of the 
Post Office Act, XIV of 1866, instead of under the 
Penal Code for criminal breach of trust. As the 
accused had not been sentenced to a larger amount 
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10. SENTENCES— continued. 

Sentence under special Act instead of 
Penal Code — continued 

of punishment than could have been awarded for crimi- 
nal breach of trust, nor shown to have been preju- 
diced by the eiror of convicting him undei the Post 
Office Act, the High Couit refused to leverse or alter 
the sentence, pointing out at the same time that this 
Was one of those cases m which it was a mistake to 
look at the smallness of the amount misappropnated 
rather than to the gravity of the offence. In the 
MATTER OF NOBIN ChUNDEE DUTT 

[17 W. R., Cr., 50 

See In the matter of the petition of Taeinee 
Prosaud Baneejee . . 18¥. R., Cr., 8 

70* Erroneous conviction under 

wrong section of Penal Code.— Where a Ma- 
gistrate, erroneously holding that the offence com- 
mitted was one under section 406, Penal' Code, over 
which he had jurisdiction, instead of under section 
409, which was cognisable only by the Court of Ses- 
sion, tried and sentenced the accused, it was held by 
the High Court as a Court of Revision that his pro- 
ceedings were contrary to law, and he was directed to 
commit the case for trial by the Court of Session 
In THE MATTEE OF RAM SOONDER PODDAE 

[2 C. L. R., 515 

11. VERDICT OF JURY AND MISDIRECTION. 

71. Ground for interference 

With verdict. — Power of High Court — Verdict of 
jury not manifestly enoneou? — The Court will not 
interfere with the finding of a jury unless their 
verdict is shown to be manifestly erroneous A pri- 
soner was chaiged under sections 302 and 304 of the 
Penal Code, and the Judge at the trial added a 
further charge under section 325 The Judge in his 
charge to the jury directed them that m the event 
of their finding the charges under sections 302 and 
304 unsustainable, they might find the pusoner 
guilty under section 325 The jury unanimously 
acquitted the pusoner under the charge framed 
under section 302, and a majority of them acquitted 
him under the charge framed under section 304 , but 
a majority of them found him guilty under the 
charge framed under section 325. The Judge 
disagreed with their finding as regarded the charge 
framed under section 304, and referred the case to 
the High Court under section 307 of the Criminal 
Procedure Code The High Court refused to inter- 
fere With the verdict, on ground that the verdict 
could not be said to be manifestly erroneous, the 
Judge having heard the evidence and having expressed 
his opinion to the jury that they might find the 
prisoner guilty under section 325 Queen- Empress 
v. Jaoquibt . . I. L. R,, 11 Gale,, 85 

72. Conviction on evidence not 

amounting to proof.— A juiy may be satisfied with 
a minimum of proof, and it is beyond the power of 
the High Court m such cases to interfere with its 


REVISION — CRIMINAL CASES-ooafc- 

nued . 

11. VERDICT OF JURY AND MISDIRECTION 
— continued 

Conviction on evidence not amounting 
to proof— continued 

verdict, but when theie is nothing which can, if 
believed, amount to pi oof, the case should not be put 
to the jury at all, as a verdict of guiltv cannot under 
such circumstances he sustained Under such cii- 
cumstances the Court will set a conviction aside. 
Queen v. Rutton Dass . 16 W. R., Cr., 19 

73. Finding of jury as to grave 

and sudden provocation . — Criminal Procedure 
Code , 18?2> s 297 . — Criminal Procedure Code , 1861, 
s 426 — Question of fact — Power of Sigh Court — 
Under exception 1, section 300 of the Penal Code, 
the finding of a jury as to whether the offence of 
murder was committed under gave and sudden pro- 
vocation sufficient to prevent the offence from 
amounting to murder, is a question of fact with 
which the High Court cannot interfere Queen v 
Soheaie . . . 13 W. R„ Cr., 33 

74. Omission to charge jury 

properly. — Power of Sigh Court to set aside 
verdict — Omission to sum up properly to the jury is, 
if the pusoner is thereby prejudiced, an enor m law 
such as to justify a Court of Appeal in setting aside 
the verdict. Reg u. Fattechand Vastachand 

[5 Bom., Cr., 85 

75 . Misdirection . — Trial by jury 

— Power to go into facts of case — Mode of 
dealing with directions of Judge to jury — In a case 
tried by jury the High Court has no power to go 
into the facts of the case m order to see whether oi 
not the conviction w-as nght, that standing entirely 
upon the verdict of the jury. The Court has only to 
consider the facts in order to see whether the Judge 
has done his duty m laying the case before the jury 
for their consideration. The mode of dealing by the 
High Couit with the Judge’s summing up to the jury 
pointed out, first as regards the law and then as re- 
gards the facts. Queen v Nimchand Mookerjee 

[20 W. R. s Cr., 41 

76 -■ JEtror m law . 

— Prejudice to accused — Sew tual — Improper 
advice given by the Judge to the jury upon a 
question of fact, or the omission of the Judge to 
give that advice which a Judge m the exercise of a 
sound judicial discretion ought to give the jury upon 
questions of fact, amounts to such an error m law m 
summing up as to justify the High Court on appeal 
oi re\ision m setting aside a verdict of guilty The 
power of setting aside convictions and ordering new 
trials for any error or defect in the summing up, wnll 
he exercised by the High Court only when the Court 
is satisfied that the accused person has been preju- 
diced by the error or defect, or that a failure of justice 
has been occasioned thereby Queen v Ebahi Bax 
[B. L. R., Sup. Vol., 459: 5 VT. R. s Cr., 80 

77. — Omission to leave 

material facts to jury —The verdict of the jury 

8 c £ 


iv 
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REVISION — CRIMINAIi CASES— conti- 
nued, 

11. VERDICT OP JURY AND MISDIRECTION 
‘—'Continued* 

Misdirection— continued* 
was reversed, on the ground of misdirection by the 
Judicial Commssioner m not having left the cause of 
death and the pi isoner’s connection with certain at- 
tempts at bribery as questions for the consideration 
of the jury. Queen » Kali Churn Gangooly 

[7 W. Cr„ 2 

78. — — — Prejudice to pri- 

soner from erroneous summing up . — Where there is a 
failure of justice, or where the prisoner has been 
prejudiced by the defective summing up of the 
Judge, the High Court can interfere either by dis- 
charging the prisoner, if the evidence on the record 
is not sufficient to convict him, supposing the trial to 
have taken place with the aid of assessors, or to 
direct a fresh trial. Queen v. Muthoora Singh j 
[18 W, R., Cr., 66 

12. MISCELLANEOUS CASES. 

79, Order by Collector under 

Penal Code.— Power of revision by High Court . — A 
Collector as such not being subject to the re visional 
jurisdiction of the High Court m criminal matters, 
that Court, m the e excise of such jurisdiction, is not 
competent to deal with an alleged illegal order made 
under the Penal Code by a Collector, In the mat- 
ter op Dianut Hosen , , 10 C. L. R., 14= 

80. Order made under s. 58 of 

tlie Eorests Act (VII of 1878) for confisca- 
tion, — Criminal Procedure Code , 1874, s 297 — The 
High Court was competent, undei section 297 of Act 
X of 1872, to revise an order made by a District 
Judge under section 58 of the Porests Act, 1878, on 
appeal from the order of a Magistrate made under 
section 54 of that Act, the jurisdiction of the High 
Court under section 297 of Act X of 1872 not being 
expressly taken away by section 58 of the Porests Act, 
1878. Empress i>. Nathu Khan 

[I. L. R., 4 All., 417 

gl, Valid conviction in case 

improperly instituted, — Reference to Local 
Government — Per Maclean, J —The High Court has 
power, without reference to the Local Government, to 
set aside a conviction m a case improperly originated. 
In the matter op the petition op Nobin Chun- 
dra Banikya. Empress v. Nobin Chundra Bani- 
kya . * % , I. L. R., 8 Calc., 560 

S. C. Nobin Chunder Banikya v. Empress 

[10 C. L. R„ 369 

82. Acting without proper dis- 

cretion, — Order for prosecution. —That a Magis- 
trate has acted without proper discretion m ordering 
a prosecution is no ground for reversing his order 
Emam Ali p. Suddbruddeen . 9 W, R„ Cr., 18 

83. — ^ Order in bona fide exercise 

of discretion. — Conviction under Municipal Act, 


REVISION — CRIMINAL CASES — conti- 
nued 

12 MISCELLANEOUS CASES — conti nued 

Order in bona fide exercise of discre- 
tion— continued. 

XII of 1864 — The Court declined to quash proceed- 
ings held under a bona fide exercise of discretion m 
a case wheie a fine was imposed under Bengal Act 
III of 1864, section 68, for keeping a piggeiy m a 
filthy state In the matter op Amaw Chinaman 

[17 W. R., Or., 58 

84. Order passed by Magistrate 

without jurisdiction.— The High Court may in- 
terfere with and quash an order passed by a Magis- 
trate when the order is one that was beyond the power 
and out of the jut lsdiction of the Magistrate to make. 
Laloo v Adam Sircar. Government v. Suhja- 
KANT ACHARJIA. DeNGOO SHAIKH V ADAM SlR- 

oar 17 W, R., Cr„ 37 

Empress op India v. Berrill 

[I. L. R., 4 AIL, 141 

85. The Deputy Ma- 

gistrate adjourned the case to the 21st, on which 
day he ordered the case to he dismissed for non- 
attendance of the complainant , but on the following 
day cancelled that order, and revived the case on the 
ground of his having dismissed it by mistake m igno- 
rance of the complainant having petitioned for an 
adjournment by reason of sickness. The Magistrate 
on appeal reversed the order of the Deputy Magis- 
trate. As the order of the Deputy Magistrate was 
manifestly wrong, the High Court set aside the whole 
of the proceedings, and restored the case to the posi- 
tion m which it stood before the 21st Queen v. 
Ram Narain Ghose . * .8 W. R , Cr., 5 

86. Magistrate acting 

under section of Code under which he has no juris- 
diction — Meld that where a Magistrate professes to 
act under one section of the Criminal Procedure Code 
under which he has no juusdiction, but it is found 
that he has jurisdiction under some other section of 
the Code, the mistake is one which does not justify 
interference with the Magistrate’s order, if othei wise 
good, and if the accused has not been prejudiced 
thereby. Queen v Prankisto Pal 

[14W.R., Cr., 41 

87. Unreasonable order for se- 

curity to keep the peace. — Power of revision 
of High Court — Material error — In a case of ap- 
prehended breach of the peace, the Magistrate hound 
over the parties m sums of money aggiegating on the 
whole to R60,000 or upwards. The High Court 
quashed the order, holding that it was altogether 
umeasonable. In the matter op Juggut Chun- 
der Chuckerbutty . I. L. R., 2 Calc., 110 

88. Alteration of conviction* — 

Settmo aside proceedings — Trial by jury where case 
was not so triable. — Tbe High Court will not alter a ’ 
conviction by a Sessions Court, aided by a jury, on a 
charge only triable by a jury, to one of a nature not 
triable by such a tribunal, hut will annul the proceed- 
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nued . 

12 MISCELLANEOUS CASKS- continued. 

Alteration of conviction — continued 

ings, and leave the prosecution to take fresh proceed- 
ings against the prisoner on any other charge it may 
be advised, Reg-, v Narq Gopal 

[5 Bom., Or., 56 

89. Conviction in case where 

no appeal is given by Act on point of re- 
peal. — Hem Act giving appeal — Criminal Procedure 
Code , 1882, s? 408 and 439 — Jurisdiction of High 
Court — On the 9th December 1882 a person uas 
convicted under sections 457 and 109 of the Penal 
Code, and sentenced to three years’ rigorous impri- 
sonment by a Deputy Magistrate in Assam, exercising 
special powers under section 86 of the old Code of 
Criminal Procedure, Act X of 1872, The new Code 
came into force on the 1st January 1883. The pri- 
soner presented an appeal to the High Court from 
the conviction and sentence above mentioned on the 
23rd January 1883 Held that there was no appeal, 
the case being governed by section 408 of the new Code, 
but that the case was a fit one for the exercise of the 
High Court’s revisional jurisdiction, and should be 
dealt with under the powers conferred on the High 
Court by virtue of that jurisdiction. Rongai v. 
Empress . . . I. Xi. R., 9 Calc., 513 

S. C. Ik the matter op Rangai 

[12 C. L. R., 500 

90. Defect in form of summons 

to persons to show cause why they should % 
not give security for keeping the peace.— ' 
j Defect not prejudicing persons required to show cause, 
— Certain persons were convicted by a Magistrate of 
the first class of assault," an offence punishable under 
section 352 of Act X of 1 877. The case was bi ought 
to the knowledge of the High Court by the complain- 
ant preferring a petition to it, together with a copy of 
the Magistrate’s older. This petition was laid before 
Straight, J , who, observing that the case was one m 
which the Magistrate should have taken security from 
such persons for keeping the peace, as provided by sec- 
tion 489 of Act X of 1872, directed the Magistrate to 
summon such persons to show cause why they should 
not he required, under section 491 of that Act, to enter 
into a bond to keep the peace. The Magistrate 
accordingly summoned such persons as directed, the 
summonses setting forth that they were issued 
“ under the orders of the High Court ” The Magis- 
trate took evidence on behalf of such persons, and 
eventually made an order requiring such persons to 
enter into a bond to keep the peace. Such persons 
were fully aware of the order made by Straight, J. 
Such persons applied to the High Court to set aside 
the order requiring them to enter into a bond to keep 
the peace, on the ground that the Magistrate had not 
proceeded of his own motion, but under the order of 
Straight, J,, which was made without jurisdiction ; 
and on the ground that the summonses had not set 
forth the report or information on which they, were 
issued. Held by Stuart, C. J, that, inasmuch as 
Straight, J , when he made his order, represented the 
full authority and juiisdiction of the High Court, 
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nued. 

12. MISCELLANEOUS CASES — continued , 

Defect in form of summons to persons to 
show cause why they should not give 
security for keeping the peace— conti- 
nued. 

such order was final, and the application could not be 
entertained Held by Prarson, J, Spaneie, J., 
and Oldpield, J. (Spaneie, J , doubting whether 
such order could be questioned), that the order of 
Straight, J , was one which he was competent to 
make as a Court of Revisiou under section 297 of 
Act X of 1872. Held by Pearson, J , and Spaneie, 
J , that, inasmuch as such persons had not been m 
the slightest degree prejudiced by the defect m the 
summonses which were issued to them, such defect 
was not a ground on which to set aside the Magis- 
trate’s order requiring them to enter into a bond to 
keep the peace. Empress v. Muhammad Japir 

I. Ii. R., 3 AIL, 545 

91. Order confirming order for 

security for good behaviour. — Criminal Pro- 
cedure Code, 1861, ss 404 , 408. — An order of a 
Sessions Judge confirming an order directing security 
for good behaviour made by the Magistrate was held 
to be open to revision. In pe Juswunt Singh 

[1 Ind. Jur., N. S., 301 : 6 W. R., Cr. f 18 

Also an order for maintenance. Reg v. Thaku 
bin Ira 5 Bom., Cr., 81 

92. Order rejecting appeal with- 

out calling for record and proceedings.— 
Criminal Procedure Code , 1872 , s$ 278, 285 — Order 
under s 278 — An ordei under section 278 of the 
Code of Criminal Procedure by the Appellate Court, 
rejecting an appeal on a perusal of the petition of 
appeal and the copy of the judgment or order ap- 
pealed against, and without calling for the record and 
proceedings of the case, is a final order falling within 
the scope of section 285, and is not subject to revision. 
Empress v. Mahomed Yashin 

[I. Ij. R., 4 Bom., 10X 

REVIVAL OE CRIMINAL PROCEED- 
INGS. 

See Cases under Complaint — Revival 
op Complaint 

See Criminal Procedure Code, 1882, ss. 

436, 438 (1872, s 296) 

[I. L R., 4 Calc., 16, 647 
I. L. R,, 2 AIL, 570 

See Revision— Cbiminal Cases — Dis- 
charge op Accused 

[I. I». R., 1 Calc., 282 
I. L. R,, 2 Calc., 405 
1. 1.. R,, 2 Bom., 534 
19 W. R„ 56 
L I*. R., 6 AIL, 40 
LL.R.,4 Calc* 16 
1CL. R., 83 
3 C. Ii. R., 263 
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REVIVAL OF DECREE. 

See Decree— Revival op Deceee. 

[3 B. L. R., Ap., 94: 12 W. R„ 28 

See Limitation Act, 1877, art. 179 (1871, 
ABT, 167)— Period prom which Limi- 
tation buns — Continuous Proceed 
ings . . . 24W. R., 143 

See Right op Suit— Decrees, Suits on— 
[I. L. R., 7 Calc., 74 

REVIVAL OE PROCEEDINGS IN EXE- 
CUTION. 

See Oases under Execution op Decree 
—Execution against Representa- 
tives, 

See Limitation Aot, 1877, art 178 

[I. L> R., 5 Bom., 29 

REVIVAL OE PROSECUTION. 

See Cases under Complaint— Revival 
op Complaint. 

See Cases under Revision— Criminal 
Cases — Discharge op Accused. 

REVIVAL OP SUIT. 

See Abatement op Suit— Suits. 

[I. L. R., 5 Calc., 139 

See Cases under Limitation Act, 1877, 
art 171. 

See Limitation Act, 1877, art., 178. 

[I. L. B., 6 Calc, 60 
I. L. R., 8 Calc., 420 
I. L. R„ 5 Calc., 139 
I. L. R., 5 Bom., 29 

See Parties — Substitution op Parties 
—Dependants . I. L. R., 0 Calc., 777 

1, „ Notice of revival.— Before a 

suit can be revived, notice should be served upon the 
opposite party to appear in support of the decree 
as originally made. Huro Mohun Mookebjee v 
Mohendronath Ghose . . 18 W. R., 135 

% _ , — Right to revive suit.— Jot 

till of I860, s 2.— Civil Procedure Code , 1859, s. 
3?8—Se ction 2, Act LIII of I860 referred to 
appeals and also to suits, and as the suit of the spe- 
cial appellant, which had been decreed in the Court of 
first instance, was dismissed by the lower Appellate 
Court, the special appellant was held entitled to a 
revival of his suit. Section 378, Act VIII of 1859, 
refers to applications for review of judgment, but 
this was an application for revival of the suit under 
section 2, Act LIII of 1860. Bungsheedhur Mun- 
dul v. Puddo Loohun Roy . W. R., F. B., 11 

[1 Ind Jur., O, S., 5 : Marsh., 38 : 1 Hay, 90 

& Revival of suit by successor 

Of Judge. — J3x jparte decree — Act X of 1859 , s 58. 
—Where defendants against whom an ex parte decree 
has been passed by a Collector applied to his successor, 
under section 58, Act X of 1859, for a revival of the 
suit, showing good and sufficient cause for their non- 
appearance, and that there had been a failure of 
Justice* the successor was competent to alter or rescind 


REVIVAL OF SUIT.— Revival of suit by 

successor of Judge— continued 

his predecessor’s decree according to the justice of the 
case. Rughoo Mohinee Dossee v. Kashee Nath 
Roy Chowdhry Kashee Nath Roy Chowdhry 
v. Shabitree Soonduree Dossee 

[10 W. R., 156 

4. * — Effect of revival. — Act X of 

1859 , 5 58. — The revival of a suit under Section 58, 
Act X of 1859, did not reopen the case as regards 
all the defendants, hut only as regards the party who 
had applied to have his particular case revived and 
heard on the merits. Brgjonath Surmah Chuok- 
erbutty v, Anund Moyeb Debia Chowdhrain 

[7 W. R„ 237 

5. Form of order for revival.— 

Abatement, — Ctml Procedure Code (XIV of 1882), 

365, 366, 371. — The plaintiff died on the 28th 
August 1883, and in December 1884 letters of ad- 
ministration to his estate were granted to the Ad- 
ministrator General The defendant died m June 
1884, leaving a widow and one son him surviving. 
By his will he appointed two executors. On the 3rd 
February 1885 the Administrator General took out 
a summons to revive the suit Meld that, notwith- 
standing the provisions of section 365 of the Civil 
Procedure Code (XIV of 1882), and of the Limitation 
Act, XV of 1877, it was competent for a Judge in 
chambers to revive the suit by making an order for 
abatement under section 366 of the Code, coupled 
with an order under section 371 setting aside the 
ordei for abatement, Fultahu v. Goculdas 
Vallabhdas , * , I. L. R* 9 Bom., 276 

0. Mode of revival — Revival by 

Bill, — Civil Procedure Code, 1877. — There is nothing 
in the Civil Procedure Code to prevent a suit being 
revived as before it was passed by Bill, if the simpler 
mode of proceeding is for any reason not available. 
Attermony Dossee v Hurry Doss Dutt 

[I. L. R., 7 Calc., 74: 9 C. L. R„ 357 

RIGHT OF APPEAL. 

See Cases under Appeal — Right op 
Appeal, Epeect op Repeal on— 

See Cases under Assignment op Chose 
in Action 

See Civil Procedure Code, 1882, s. 3. 

[I. L. R., 4 Calc., 825 

See Civil Procedure Code, 1882, s 244 
—Parties to Suit . 2 G. L. R., 545 

See Execution op Decree— Execution 

BY AND AGAINST REPRESENTATIVES. 

[L L. R., 3 Calc., 371 

See Nawab Nazim op Bengal Debts Act. 

[21 W. R„ 59 

See Practice— Civil Cases -Appeal. 

[I. L. R., 3 Cale„ 228 

I. L. R., 9 Calc., 738 

See Superintendence op High Court— 
—Civil Procedure Code, s. 622. 

[IL R., 8 Mad, 192 
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RIGHT OF APPEAL — continued . 

^Deprivation of— 

See Criminal Proceedings 

[I. L.E,4 Calc , 18 

1 Appeal from favourable de- 

cision. — There is nothing m strict law to pi event 
a party, acting foi himself or thiough his guardian, 
from appealing against a decision m his favour 
Stephenson v. Unnod a Dossee 

[8 W. R., Mis , 18 

2. Appeal by defendant from 

decision as dismissing suit on wrong 
ground — Civil Procedure Code , 1859 ss 832,834 \ 9 
337 — Decree — Decision — Although section 332 of 
Act VIII of 1859 piovides that an appeal shall lie 
from the decrees of the Courts of original jurisdic- 
tion, sections 334 and 337 show not less clearly that 
the decisions of the Court may be impugned m the 
appeal and considered by the Appellate Court 
Where a suit was dismissed, therefore, the defendant 
was held entitled to appeal from the decision , though 
the decree was m his favour, as he contended it had 
been dismissed on a wrong ground. Sheo Gholam 
Singh v Nuesingh . . , 4N. W., 120 

Contra, Chowdhby Mahomed Momin v Luta- 
put Hossein . . .13 W. R., 239 

Contra, Shama Soondtjbee Debia r. Digam- 
buree Debia ... 13 W. R., 1 

3 . Change of jurisdiction dur- 

ing suit — Mun*if with powers of Small Cause 
Court — Dffect of change on right of appeal. — Deng 
Cii'il Courts Act {VI of 1871), s 29 — The investi- 
ture of a Munsif with the powers of a Small Cause 
Court under section 29, Act VI of 1871, does not de- 
prive parties to pending suits of any right of appeal 
which they might ha\e had, the general rule being 
that the law as it existed when the action commenced 
must decide the rights of the paities, unless the 
legislative authority expresses a clear intention to 
vary those lights. Ghotae Mundle v Kajeoo 

[16 W. R., 227 

4. Right of new relators to 

appeal. — As to the terms on which new lelators 
will he allowed to come m after decree to prosecute 
an appeal. Advocate Genebab v Mtthammad 
Husen Huseni . . .4 Bom., O. C„ 203 

5 . Appeal by party struck out 

of suit in. lower Court. — A person was once 
made a paity to a suit, hut the decree was set aside, 
the suit as against him dismissed, and the case 
remanded for tual From this last decision he 
appealed. The Court ordered the appeal to be struck 
off as made by a party no longer a party to the suit 
Gokool Feeshad Discheet v Brqjo Monee 
Debia 24 W. R., 259 

6. Appeal after inter venor had 

appealed and his name taken off record of 
suit. — Reopening of case on remand . — A suit hav- 
ing been decided by the first Court after an intervenoi 
had been made a paity under section 73, Code of 
Civil Procedure, 1859, it was remanded on the appeal 


RIGHT OF APPEAL.— Appeal after in- 

tervenor had appealed and his name 

taken off record of suit— continued 
of the intervenoi, whose name was ordered to be ex- 
punged from the record The suit was decided 
again m favour of the plaintiff, but the decision 
w T as reversed on appeal Held that the fact of the 
defendant having, m the first instance, allowed the 
intervenoi alone to appeal, did not debar him, after 
the case was reopened by remand, fiom appealing m 
his own person. Bucha Singh v. Mashook Ali 
Beg 15 W R., 572 

7. Right of pro forma defend- 

ant to appeal. — A pro forma, defendant against 
whom no judgment has been given has no right to 
appeal, e\en if anothei paity has been found to he 
the owner of land which he claims, for such finding 
cames with it no legal consequence as against him. 
Ram Doss Lushbdb v. Hubeehub Mooeeejee 

[23 W. R., 88 

8. Right of party opposing will 

in case of application for certificate under 
Act XXVII of I860.— Party not opposing 
grant of certificate — A widow' having applied, under 
Act XXVII of 1860, for a certificate under her 
deceased husband’s will, his brother came m not as 
a claimant of the ceitificate, and impugned the 
widow’s allegation that the deceased husband had 
made a will The Judge upon this went into the 
evidence, found m favour of the will, and granted 
the certificate applied for Against this ordei the 
brother appealed to the High Court Held that the 
appellant had no locus standi, as the appeal contem- 
plated in section 6 w r as limited to pei sons in conflict 
with the original petitioner as claimants Ram 
Lall Mooeeejee v Komola Kaminee Debee 

[24 W. R., 92 

9. Appeal brought by principal 

m suit where agents have sued.— The plain- 
tiffs, kaundas of the appellant, haxnng brought a 
smt m their own name, the suit was dismissed on 
the merits, and appeals prefen ed by the appellant 
m his own name to the Judge and to the High 
Couit Eeld that the pioceduie w~as illegal, and 
the decrees of the lower Courts must he set aside 
Fyaz-ood-deen v Ptjdmee . . 4IT. W., 68 

10. Right of appeal by heirs.— 

Appeal against joint heirs — Civil Procedure Code , 
1859, s 102 — Continuance — Section 102, Act VIII 
of 1859, does not bar the right of heirs to proceed with 
an appeal as against joint heirs. Buteeeoonissa 
Bibee v Rajaoor Ruhman . 8 W. R, 84 

11 . Want of interest in subject 

of appeal. — Appeal by sons of Hindu widow after 
finding adverse to her right— Where a Hindu widow, 
jointly with her sons, sued for confirmation of title, 
and both the Courts below' found adversely to her 
title to hold the land m dispute as separate pioperty, 
it was held that her sons, who had no interest m the 
result of the suit, were not competent without her to 
prefer a special appeal. Doobga Peb sha p Moha- 
pattttb *• Radhamohun Mytbe 15 W. R., 536 
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BIGHT OF APPEAIi — continued 

12 , — Bight of co-mortgagor to 

appeal. — Sale of equity of redemption — One of 
several co-mortgagors cannot appeal against a fore- 
closure decree when the equity of redemption has 
been sold be|ore the institution of the suit Kottale 
U rn Kalliyatt Panoli Kunni Kutti 

[1 Mad., 7 

13 , Bight of appeal as to costs. 

— Disclaimer of interest m subject-matter of suit . — 
The fact of a defendant having, m the Court of first 
instance, disclaimed any right or interest m the land 
m a suit, does not deprive him of the right to appeal, 
if a judgment is given against him with costs 
Nund Coomar Singh v. Gunga Pershad Narain 
Singh 10 W. R„ 94 

14 . Bight of purchaser to appeal 

on death of assignor.— Assignment of interest 
in subject-matter of suit — A . sued B. m the Court 
of first instance, and obtained a decree declaring 
A *s right to a house The Distxict Court, on appeal, 
reversed this decree and rejected A’s claim The 
High Court reversed the decree of the District Court, 
and remanded the appeal. The District Court, on 
remand, made a decree confirming the original decree 
of the Couit of first instance m A *s favour Sub- 
sequently to the last-mentioned decree of the District 
Court, B sold the house to 0. B then pi ef erred a 
special appeal to the High Court, but died before it 
was heard. Meld, under Act VIII of 1859, that C. 
could not carry on the special appeal after Bis death. 
Moreshwar Bapuji Phatak V . Ku SHABA Shan- 
kroji . . . . I. D. B., 2 Bom., 248 

15. Appeal from order prior 

to decree. — Civil Procedure Code, 2859, s 363 — 
Objections having been successfully raised, under 
section 246, Act VIII of 1859, against a decree-holder’s 
attachment of a tenure as the property of his judg- 
ment-debtor, he brought a regular suit and obtained 
a declaratoiy decree that the property belonged to 
his debtor He then took out execution, attached, 
sold, and himself purchased the property m question 
The objector meantime appealed to the Privy Council, 
and, having obtained a decree reversing the declara- 
tory decree, took out execution against the opposite 
party for costs and wasilat. The opposite party 
objected, but the Judge allowed the execution to pro- 
ceed, and deputed an Ameen to ascertain the amount 
of mesne profits collected. Meld that the J udge’s order 
was not an order prior to decree within the meaning 
of sectiori 368 of the Code, and that the opposite 
party was entitled to appeal against the principle 
that he was liable, without waiting the result of the 
Ameen’s investigation. Gofad Chunder Chucxer- 
butty v , Oodoy LAM. Dey . . 12 W. B., 411 

10 , Bight of party to suit not 

a party to compromise to appeal from order 
made in execution of decree on compromise. 
—Ciml Procedure Code , 1882, s . 224. — Resistance to 
execution. — Procedure . — In a suit for partition, a 
compromise was entered into by all the parties except 
S., and a decree obtained on the terms thereof. In 
execution S. was dispossessed and presented a petition 


BIGHT OF APPEAL.— Right of party to 
suit not a party to compromise to appeal 
from order made in execution of decree 
on compromise— continued 

to the Court, objecting that the decree was not bind- 
ing on her The petition wasg ejected Meld that the 
objection raised by S ought to have been investigated 
under section 244 of the Code of Civil Piocednre, and 
that S was entitled to appeal against the order le- 
jectmg the petition. Saneabavadivammal v. Ktj- 
marasamya . . I. L. R., 8 Mad., 473 

17 , Appeal from original deci- 

sion after review granted illegally has been 
set aside. — Where a suit under the rent law was 
dismissed, and the Munsif granted a review of 
judgment on fresh evidence without satisfying him- 
self that it had been out of plaintiff’s power to 
produce such evidence at first,— Meld that the Mun- 
sif had acted illegally and without jurisdiction, and 
that the Subordinate Judge was right m revers- 
ing his judgment after the re-hearmg, hut that 
the decision did not prejudice plaintiff’s liberty to 
appeal from the original decision. Beits v Bonsi 
Mundul .... 25 W* R., 343 

BIGHT OF OCCBPAHCY. 

Col. 

1. Acquisition of Right . . . 5174 

(a) Persons by whom Right may 

BE ACQUIRED . . . 5174 

(5) Subjects op Acquisition . 5179 
(c) Mode oe Acquisition . . 5184 

2. Loss or Forfeiture of Right. . 5193 

3. Transfer of Right , . . 5196 

See Kabuli at— Right to Sue 

[2 B. Ii. B., S. 1ST., 15 

See Landlord and 'I enant— Mirasidars 

[X Ii. B., 1 Mad., 205 

See Sale for Arrears of Rent — Incum- 
brances . 5 B. Ii. R., Ap., 18, 20 

1. ACQUISITION OF RIGHT. 

(a) Persons by whom Right may be acquired. 

1. Cultivating ryots at fixed 

rates. — Act X of 1859, s 6. — Ryots holding since 
permanent settlement at 'varying rates of rent. — Act 
X of 1859 provided for two classes of ryots only, 
— viz , those who have held and cultivated the land for 
a period of twelve years, and those who have held at 
fixed rates from the time of the permanent settle- 
ment ; it made no provision for ryots who have held 
since the time of the permanent settlement at varying 
rates Such a ryot acquired no right of occupancy 
on that ground. Dinobundhoo Dey v Ramdhone 
Roy 9W.R.,522 

2. Cultivating ryots. — Act X of 

2859 , s. 6.— Sub-lessors to actual cultivators.— Only 
those tenants who cultivate their lands or sub-let 
them to actual cultivators of the soil were entitled to 
rights of occupancy under section 6, Act X of 1859. 
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BIGHT OP OCCUPANCY — continued 
1. ACQUISITION OF RIGHT — continued 

(a) Persons by whom Right may be acquired 

— continued 

Cultivating ryots — continued . 

Bindrabun Chumjeb Chowdhry v Issue Chun- 
dee Biswas . . W. R., 1864, Act X, 1 

3. Act AT of 1859 , 

s 6 — Actual cultivators — Ryots deriving profit? 
directly from produce — The benefits of section 6 of 
Act X of 1859 were not resti icted to those who with 
their own hands till the soil, hut applied to those who 
are actual cultivatois m the sense of deriving their 
profits from the pioduce directly. Kaleechurn 
Singh v Ameerooddeen . . 9 W. R., 579 

4 . Holders of land.— Act X of 

1859 , s 6 — Land cultivated by other than ryot — 
Section 6 of ActX of 1859 applied to land “held” as 
well as to land “ cultivated,” and although a tenant 
may not have personally cultivated, but may have 
made over the land to another to cultivate (assuming 
that by custom he has such power), he still may gain 
a right of occupancy if he continues to be recognised 
by the zemindar as the holder of the land Butabee 
Begum u. Khooshal . % . 2 N. W. 5 24 

5. Possessors of ryoti tenure. — 

Test of ryoti interest as distinguished Jrom mere right 
to collect rent — Per Field, J — The only test of a 
ryoti interest is to see in what condition the land was 
when the tenancy was created If ryots were already 
in possession of the land when the interest was 
created, and the interest was a right, not to the 
actual physical possession of the land, but to col- 
lect the rents from the ryots, the interest is not ryoti 
If, on the other hand, the land was ;jungle, oi unculti- 
vated or unoccumed, and the tenant w r as let into 
physical possession of the land, the mteiest would be 
ryoti, and the nature of that interest would not 
be altered by the fact of the tenant subsequently sub- 
letting to under-tenants Durga Prosunno Ghose 
n Kali Das Dutt . . 9C.L, R., 449 

6. Holder of ryoti jote — Act X of 

1859, s 6 — Right against purchaser of put nt talook 
— The holdei of a ryoti 3 ote was protected by section 
6, Act X of 18':>9, and had a clear right of occupancy 
against the pui chaser of the putm talook fourteen 
years after his purchase Woomanath Roy Chow. 
DHEY V . ROGHOONATH MlTTER * 

[6 V, R., Act X, 63 

7 . Persons not holding as ryots 

or middlemen.— Ad X of 1859 , s 6 — Persons 
w 7 ho are not shown to have held possession of lands, 
of which they complain they have been illegally 
dispossessed, as ryots, or m any other sense than 
as middlemen receiving rents from the actual culti- 
vators, did not come under section 6, Act X of 1859, 
and cannot acquire any rights of occupancy Gopee 
Mohun Roy v Sib Chunder Sen . 1 W. R., 68 

8. Tenant holding a term under 

a farming lease.— Act X of 1859 , s. 6 . — A tenant 


RIGHT OP OCCUPANCY — continued L 
1 ACQUISITION OF RIG HT — continued. 

{a) Pebsons by whom Right may be acquired 

— continued 

Tenant holding a term under a farming 
lease — continued 

holding a term under a farming lease of land which 
he might sub-let is not a ryot, and therefore did 
not by twelve years* occupation acquire a right of 
occupancy under Act X of 1859, section 6 Hurrah 
Chunder Koondoo v Alexander . Marsh., 479 

9. Middleman —Rai ty sul-Uttmg. 

— Act X of 1859 , s 6 — The mere fact of a party 
sub-letting did not make him a middleman ex- 
cluded from the privileges of section 6, Act X 
of 1859 The real question for trial is whether 
he w as or w r as not a rj ot, oi one w r ho held land under 
cultivation by himself or otheis who took for him 
under his supervision as a superior cultivator; or 
whether he w T as a middleman because he really did 
not cultivate m the sense of section 6, hut was a 
general leaseholder or a speculator m land rent 
Ram Mungul Ghose ©. Lueheenarain Shaha 

[1 W. R., 71 

10. Sub-tenant of cultivating 

ryot. — A sub-tenant of a cultivating ryot cannot 
acquire a right of occupancy KetalGainv Naduk 
Mistree . . . . 6¥.E, 168 

11. Sub-lessee from occupancy 

ryot.— Act X of 1859, s 6 — A sub-lessee tiom a 
ryot having a right of occupancy could gam no right 
of occupancy for himself under section 6,Act X of 
1859. Gilmore v Surbessuree Dossee 

[W. R., 1864, Act X, 72 

Nil Komul Sein v. Danesh Shaieh 

[15 W. R., 469 

Unnopoorna Dossee v Radha Mohun Patteo 

[19 W. R., 95 

Haran Chundra Pal v Mukta Sundaei Chow- 

DHEAIN 

[1 B. L. R., A. C., 81: 10 W. R, 113 

Contra , Abdool Jubbab v. Kalee Churn Dutt 

[7 W. R., 81 

Ramdhun Khan v Haradhan Paeamanick 

[9 B. L R„ 107, note : 12 W. R., 404 

12. Ryot holding over after sub- 

lease. — Act X of 1859, s 6 — A right of occupancy 
undei section 6, Act X of 1859, conld not be acquired 
by a ryot holding ovei for more than twelve years 
after the expir ition of a sub-lease for a term by a ryot 
having a light of occupancy Jummeeuttunnissa 
v. Noor Mahomed . W. R., 1864, Act X, 77 

13 . Tiecadar. — Obligation on ticca - 

dar to restore tenure — A ticeadar is bound to restore 
his holding to the zemindar m the condition in which 
he got it when Ins lease is ove», and cannot acquire 
a right of occupancy under it Ram Sarun Sahoo 
© Veryag Mahton - . 25 W. R., 554 
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RIGHT OF OCCUPANCY —continued. 

1. ACQUISITION OP RIGHT — continued, 

(a) Persons by whom Right may be acquired 
— continued. 

14 . Purchasers from neem 

howls dars, — Neem howlas, Nature of — Transfer- 
able tenures . — Neem howlas (even though they may 
not comprise the right of holding at a fixed rent), and 
all other such rights of occupancy established by the 
ancient prescription and custom of the country, are 
transferable tenures. Purchasers from neem how- 
ladars are consequently entitled to rights of occu- 
pancy Jtjggut Chttnder Roy u. Ramnabain 
Bhuttacharjee ... 1 W . R., 126 

15 . Tenants of temple lands 

at a specified rent so long as they hold, — 

Occupancy rights, Proof of — Tenancy from year to 
year — Fifty years 3 tenure.— Purakudi — In a suit 
brought in 1882 by the trustee of a temple to eject 
tenants upon notice to quit, the tenants pleaded that 
they were entitled to occupy the lands permanently, 
and proved that their piedeeessors had cultivated 
since 1830. In that year a muchalka had been exe- 
cuted by which the tenants, who were therein styled 
purakudis (a term which does not usually denote 
tenants with right of occupancy), bound themselves 
to pay a specified rent so long as they held the lands 
of the temple Held that the tenants had not ac- 
quired a right of occupancy, and were merely tenants 
from year to year. Thiagaraja v. Gnanasamban- 
tka. Sabramanya v . Gnanasambantha 

[I. 3b. R., 7 Mad., 374 

10. Government ryot m Assam. 

— Act X of 1859, s. 6 . — A Government ryot can ac- 
quire a right of occupancy m respect of lands culti- 
vated by him under the rent law m force m Assam. 
koNABAM GaONBTJEAH V DHATOARAM ThAEOOR. 

[I. 3b. R , 0 Calc., 196 : 7 C. lb. R., 47 

But see Prasidha Narayan Kobe v. Mankoch 
[I. 3b. R., 9 Calc., 330 : 11 C. L. R., 554 

17. Farmer of revenue or pro- 

prietary right. — A mere farmer of revenue or 
proprietary nght cannot acquire a permanent right of 
occupancy. Kbishnasami Pillai v. Varadaeaja. 
Varadaraja v. Venkatachala Pillai 

[I. 3b. R„ 5 Mad., 345 

18. — Zemindar occupying his own 

lands. — Transfer of zemindar L— A zemindar occupy- 
ing his own lands as nvj-jote cannot, when the zemm- 
dari passes into other hands, lay claim to them on 
the ground that he is a ryot with rights of occupancy. 
Reed v. Sree Kishen Singh . 15 W. R., 430 

19 . Occupant of land rent-free. 

—Beng. Act VIII of 1869, ss 6 and 22 —A party 
who has been in the occupancy of land without pay- 
ing any rent is not entitled to the protection of Bengal 
Act VIII of 1869, section 6, or of section 22, even 
©n the ground of a right to hold the land rent-free. 
Kales Krishna Deb v> Shashonee Dassee 

£25 W « R„ 42 


RIGHT OF OCCUPANCY-conftnwed. 

1. ACQUISITION OP RIGHT — continued. 

(a) Persons by whom Right may be acquired 
— continued. 

20. Assignee of zemindar.— 

Act X of 1859 , s. 6. — A peison occupying land meie- 
ly as the assignee of the zemindar and cultivating 
because of the opportunity thus afforded, cannot, 
under colour of that character, acquire the rights ad- 
verse to the zemindar or claim the benefit of Act X of 
1859, section 6. Woomanath Tewaree v. Koondun 
Tewaree . . . . . 19 W, R., 177 

21. — Person Holding as ryot and 

as farming tenant. — Assignee of landlord's in- 
terest . — Where a person holding land at first as a ryot, 
subsequently obtained a farming lease of it, and thus 
became assignee of the landlord’s interests, he was held 
at the expiration of the lease not to have acquired an 
occupancy right. Where a ryoti interest co-exists 
with a farming lease, the ryoti interest remains un- 
changed in character during the currency of the lease 
Savi v. Punchanun Roy . . 25 W. R., 503 

22. Possession as servant.— Act 

X of 1859 , s. 6 — Possession without payment of 
rent . — Mere possession for twelve years in the capacity 
of a servant did not ci eate a nght of occupancy under 
section 6, Act X of 1859 . rent must be shown to have 
been paid so as to make the occupier a ryot. Wooma 
Moyee Bubmonya v. Bokoo Behara 

[13 W. R., 333 

23. Heir to tenant-at-wiIL— A 

pei son cannot claim a right of occupancy as heir of 
a tenant-at-will. Busheerooddben u Dal Chund 

[3 Agra, 230 

24. Firm, Members of. — Trans- 

mission of rights infirm to changing members of it — 
A firm of capitalists taking a lease of lands fiom a 
zemindar, and transmitting their rights to the chang- 
ing members of the firm, cannot, by any length of 
occupation, acquire occupancy rights under ection 6 
of Act X of 1859, or Bengal Act VIII of 1869. Rai 
Komul Dosses v. Laidley 

[I. 3b. R., 4 Calc., 957 

25. Indigo concern. — Power to ac- 

quire right of occupancy . — Corporation . — An “ Indi- 
go Concern” or “ Firm” has no corporate or legal ex- 
istence so far as the question of a right of occupancy 
is eonceined,*whieh can only he recognised in par- 
ticular individuals, Cannan v. Kylash Chundbr 
Roy Chowdhry . . .25 W. R., H7 

26. — Partnership hold- 

ing a cultivating lease — Indigo concern as a cul- 
tivating ryot , — Beng . Act VIII of 1869, s. 6 . — A 
firm owning an indigo concern, and carrying on the 
manufacture of indigo, took, m the collective names 
of Robert Watson & Co , a cultivating lease of certain 
lands which they held continuously for more than 
twelve years ; cultivation of these lands being carried 
out by the servants of the firm, and also by sub-tenants. 
Held that the lease must be taken to be a lease to 
the individuals who were at the time of the grant 
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BIGHT OB OCCUPANCY— continued. 

1, ACQUISITION OF RIGHT — continued, 

(a) Persons by whom Right may be acquired 
— continued 

Indigo concern — continued, 

members of the firm, and that under the circum- 
stances of the particular case they had obtained an 
occupancy right. Queer e, — Whether a right of occu- 
pancy could have been obtained in this case if the 
whole of the original giantees had died, either before 
the completion of the twelve years of occupation, or 
after acquiring a right of occupancy, or if it could 
be obtained, whether such right could, according to 
the custom of the locality, be transferred to persons 
subsequently admitted as members of the firm. The 
test of a ryoti lease is, whether the lease has been 
originally granted for the purpose of cultivation, and 
if it has been so granted, it is none the less a ryoti 
lease, though the lessee may happen subsequently to 
sub-let. Laidiey v. Gour Gobind Sarkar 

[I. L. R., 11 Calc., 501 

(5) Subject or Acquisition. 

27. Band to which addition has 

been made. — Addition creating fresh tenure of 
whole — Land which is held as one tenure is either 
subject to a right of occupancy as a whole, or it is 
not subject to any right of occupancy as to any part 
of it. If the whole land has been held for more than 
twelve years, then the tenant has a right of occupancy } 
but if within twelve years tbe tenant has been allowed 
to take possession of fresh lands, and such addition 
was intended to create a fresh tenure, then as regards 
the whole a right of occupancy has not been ac- 
quired, although a portion has been held for more 
than twelve years. Amab Chand Lahata v. Buk- 
shee Pyekar . . . . 22 W. R., 228 

28. Band of which, cultivation is 

changed. — Nature of right of occupancy — En- 
hancement) Liability to — Landlord and tenant — 
The statutory right of occupancy under Bengal Act 
VIII of 1869 cannot be extended so as to make it in- 
clude complete dominion over the land, subject only to 
the payment of a rent liable to enhancement. The 
landlord is still entitled to insist that the land shall be 
used for the purposes for which it was granted ; and 
although the Couit in such cases will be dipossed to 
place a liberal interpretation on tbe rights of the 
tenant, it will not sanction a complete change in the 
mode of enjoyment. Lal Sahoo v. Deo Narain 
Singh . I. B. R., 3 Calc., 781 : 2 C. B. R„ 294 

29. Band held for agricultural 

purposes. — Act X of 1859 , s, 6 . — Dwelling-house , 
Occupation of land for, — The occupation intended to 
be protected by section 6, Act X of 1859, was occupa- 
tion of land subject to agricultural or horticultural 
cultivation, and used for purposes incidental thereto, 
and did not include occupation, the main object of 
which is the dwelling-house itself, and where the 
cultivation of the soil, if any there be, is entirely 
subordinate thereto. Kales Kishen Biswas v. 
Janeeb 8 W. R., 250 


RIGHT OP OCCTTPATSCY-coniinued. 

1. ACQUISITION OF RIGHT— continued, 

(5) Subject of Acquisition — continued 

30. Band used for habitation 

and cultivation,— Act X of 1859 , s 6,— Beng, 
Act VIII of 1869) s 6 — The right of occupancy 
acquired by a cultivator under Act X of 1859, or 
Bengal Act VIII of 1869, was as applicable to that 
portion of the land which is used for his habitation 
as for that portion which is cultivated Mohesh 
Chunder Gungofadhya v . Bishonath Doss 

[24 W. R., 402 

31 . Band occupied by buildings. 

— Beng Act VIII of 1869 , s. 6 — The words “ culti- 
vated or held” in Bengal Act VIII of 1869, section 
6, have the effect of excluding lands occupied exclu- 
sively by buildings from the right of oceupancy there 
declared. Mohub Ali Khan v. Ram Ruttun Sein 

[21 W. R., 400 

32. — - Waste land brought under 

cultivation. — Shihmi cultivation . — Meld that land 
newly broken and brought under cultivation by a 
ryot cannot be received as zemindar’s sir land, nor 
can tbe former be held to be a mere shikmi culti- 
vator incapable of acquiring right of oceupancy in 
the land. Jhugeo v, Lautoo Pandey 

[1 Agra, Rev., 32 

33. Hij-jote land.— Act X of 1859, 

s, 6 . — A cultivator of nij-jpte land could acquire a 
right of occupancy under section 6, Act X of 1859, 
when it had not been let under a lease for a term of 
years, or year by year. Gauehari Singh v Behari 
Raut . 3 B. B. R,, Ap., 138 : 12 W. R., 277 

34. Beng Act VIII 

of 1869) s. 6 — The m3 jote land ref erred to m Bengal 
Act VIII of 1869, section 6, as land in which a right 
of occupancy could not be acquired, is land which is 
the mj-jote of the zemindar, and not that which is 
merely the mj-jote of a sarbarakar holding under 
the zemindars. Obhoy Churn Mohapattur «. 
Kanye Rawut . . . . 1 C. L. R., 394 

35. Khamar land. — Land m posses - 

sion of zemindar . — Land in the possession of the 
zemmdar, whether cultivated or uncultivated, is 
khamar land, and a right of occupancy cannot be 
acquired upon it by a ryot, except under some special 
arrangement. Hurish Chunder Dam v Gunga 
Dhur Bhoddro . . . .25 W. R.* 181 

38. Beng Act VIII 

of 1869, s. 6. — Where a ryot proves possession for 
upwards of twelve years, the mere faot of his land 
being khamar does not deprive him of the right of 
occupancy. Before his case can be brought within 
the exception in Bengal Act VIII of 1869, section 6, it 
must be shown whether he has held on a lease for a 
term or year by year. Ashbuf tr. Ram Kishorb 
Ghose . . . . .23 W. R., 288 

37. Khamat land . — Land on ex- 

piration of lease . — Where khamat land is let by a 
zemmdar for a term of years, and upon the expira- 
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RIGHT? OF OCCUPAHC ^—continued, 
h ACQUISITION OF RIGHT — continued. 

(b) Subject op Acquisition— conformed. 

Kliamat land— continued. 

tion of that term tacitly let to the same tenant from 
year to year for a long period, the tenant does not 
thereby acquire a light of occupancy. Bhugwan 
Rhagut «. Jug Mohun JRot . 20 W. R., 308 

38. Sir land.— N.-W, P. Rent Act, 

XII of 1881, 8. — Act X of 1859 , s 6 — Occupancy 

tenure . — Where land, originally the sir of a proprietor, 
has been transfened to a mortgagee, and has m his 
hands lost its character of sir, and has been leased to 
a tenant on the usual conditions of a tenancy, which 
otherwise do not bar the acquisition of a right of oc- 
cupancy m the land, such a right will be acquired by 
twelve years* occupancy under section 8 of the Rent 
Act. In 1846 B. moitgaged a share m a village, 
together with certain land which was recorded as his 
sir, and which was so described m the deed of 
mortgage. After the mortgage it ceased to he 
recorded as his sir, and was recorded as land held by 
tenants in the same way as other lands m the estate 
In 1857 it was leased to &, and m 1863 to & , and 
from 1863 to 1882 remained m the possession of the 
last-mentioned lessee In 1882 B. redeemed the 
mortgage, and subsequently brought a suit against 
M. to establish that the land was his sir, and for pos- 
session of it Meld by the Full Bench that there 
being nothing in the terms of the mortgage -deed to in- 
dicate that the land was transferred to the mortgagee 
to he held as sir, and the land having ceased to he 
recorded as the sir of the proprietor, and not having 
been leased as the sir of the lessor, it had not retain- 
ed its character as sir when the defendant's tenancy 
commenced, so as to prevent him from acquiring a 
right of occupancy therein under the provisions of 
section 8 of the Bent Act. JPer Mahmoop, J, that 
there is nothing m the law to prevent a zemindar 
from relinquishing has rights in sir land and convert- 
ing it into land held by ordinary tenants , that the 
mortgage-deed of 1846 showed that the sir right m 
the land m suit had been relinquished by the 
mortgagor j and that the sir land once relinquished 
by the zemindar ceases to have that character, and 
cannot prevent the accrual of the occupancy right 
within the meaning either of section 6 of Act X of 
1859 or of section 8 of Act XII of 1881 Harpal 
Singh v. Bap Gobind . I. Xu R„ 7 All., 586 

39. Holding commenced under 

& mortgagee. — Act X of 1859 , s 6.— Holdings 
which have commenced or continued under a mort- 
gagee m possession were not within any exception to 
the general rule contained in section 6 of Act X of 
1859, that a ryot who has held or cultivated a holding 
for twelve years is entitled to a right of occupancy 
therein Hbekoo v. Dhoree 

[2 35L W., 129 : a O. Agra, F* B., Ed. 1874, 

204 

40. Land held as a grove.— 

Aot X of 1859 , s 6. — Kashthari land . — Land held 
.as a grove upon the terms which have been hereto- 
fore customary in this country was not subject to the 


RIGHT? OF O C CTT PAH C Y — conti nued. 

1. ACQUISITION OF RIGHT— -continued. 

(b) Subject op Acquisition— continued. 

Land held as a grove — continued . 

provisions of section 6 of Act X of 1859. By an oc- 
cupancy thereof for twelve years no right of occu- 
pancy can accrue. The provisions of section 6 of 
Act X of 1859 were intended to apply to kashtkari 
lands. Pibtum Koormy u. Bhikaree 

[2 TST. W., 364 

41. Holding of trees under lease 

Of their produce. — Act X of 1859, s 6 — The pos- 
session of twelve years of the trees in a bagh under 
a lease which only entitled the lessees to the produce 
of the trees, and not to cultivate the land, would not he 
a holding of the land within the meaning of section 
6, Act X of 1859, so as to confer upon the lessees a 
right of occupancy in the land. Rookmin Kooer v 
Bueshee . . . . . 5 3N W., 155 

42. Bunker tenure. — Act X of 

1859 , s 6 — Meld that plaintiffs, as holders of a 
lease from the proprietor which gave them the right 
of cutting grass and other spontaneous produce of 
the lands, did not, merely by reason of lengthened 
enjoyment, acquire any right of occupancy m respect 
to such holding, that the tenure undei which they 
claimed to hold was not a holding of land withm the 
meaning of section 6, Act X of 1859, and they must, 
m the absence of an express condition otherwise 
determining the period of lease, be held to be ten- 
ants-at-will holding year by year at the pleasure of 
the landlord. Go or Dial v Ramdut 

[Agra, F. B., 15 : Ed. 1874, 11 

43 Land let for grazing cattle, 

— Semble,— A light of occupancy can he gamed m 
land let for the pui poses of grazing cattle or horses. 
Fitzpatrick v . Wallace 

[2 B. L. R., A. C., 317 : 11 W. R., 231 

44, Tank producing water- 

nuts. — Growth of plant not spontaneous but from 
cultivation — In the land in suit (a tank), producing 
water-nuts, which do not grow spontaneously, bnt 
are the result of sowmg or planting, a right of occu- 
pancy can oe aequued Moolchand v Cheetree 

[1 H. W., 175 : Ed. 1873, 254 

45. Tank not appurtenant to 

land. — Beng. Reg. XIX of 1793— A right of occu- 
pancy m land includes the Same right in respect 
of a tank appurtenant to the land ; hut a right of oc- 
cupancy cannot he acquired m a tank with only so 
much land as is necessary for the banks, and the lease 
of such tank is terminable on the sale of the lessee's 
tenure for arrears of rent, the purchaser under Regu- 
lation XIX of 1793 receiving the tenure free of 
encumbrances. Nidhi Krishna Bose v Ram Dass 
Sein 20 W. R., 341 

48. Act X of 1859, 

$. 6 . — The provisions of Act X of 1859, with respect 
to acquiring a right of occupancy, did not apply to a 
tank which was not shown to form part of any 
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BIGHT OB OCCUPAHCY— continued 
1 ACQUISITION OF RIGHT — continued. 

(b) Subject op Acquisition — continued . 

Tank not appurtenant to land— continued. 

grant of land, nor to be appurtenant to any land. 
Sibu Jelya v Gopal Chandra Chowdhry 

[13 B. L. R., 423, note :19 W. R., 200 

47. Right of fishery.— Julkur not 

appurtenant to jote — Where a jotedar had exercised 
rights of fishery over two julkurs for more than 
twelve years, not as the owner of the jote (with which 
the julkuis were not connected), but as a tenant 
under a landlord, — Held that such possession did not 
confer upon him a right of occupancy. Sham 
Nab, ain Chowdhry v. Court op Wards 

[23 W. R„ 432 

48. Julkur. — The 

right of occupancy which accrues to tenants who 
have occupied or cultivated land for twelve years or 
upwards, does not arise m respect of the light called 
julkur or fishery. That is a right which may be let out 
by rjaradais under the landlord, and may be enjoyed 
under them so long as their ijara continues, but 
is liable to be determined at the expiration of the 
ijara. Juggobundhoo Shaha v. Promothonath 
Roy . . . . I. Ii. R., 4 Calc., 767 

The lessee of a julkur cannot acquire any right of 
occupancy. Bollye Satee v. Akram Ally 

[I. X*. R., 4 Calc., 961 

WOOMAKANT SlRCAR V . GOPAL SlNGH 

[2 W. R., Act X, 19 

49 , Lands Reid on service 

tenure. — Sernble , — No rights of occupancy accrue m 
lands held under a service tenure. Hurrogobind 
Rah a c. Ramrutno Dey . I. L. R., 4 Calc,. 67 

50 , Land in Assam.— Act X of 

1859 — Ejectment , Suit foi — Per Hitter and 
White, JJ (Maopherson, J , dissenting) —Act X 
of 1859 does not apply to lands situated m the Assam 
valley district. In a suit brought to eject a tenant 
of certain land situated m Assam, on the ground that 
he was a trespasser, where it was shown that he had 
held the land direct from the Government for a con- 
siderable time, and that the land had been made over 
during his tenancy to the plaintiff in exchange for 
certain other lands made over to the Government, and 
where the tenant claimed to have acquired a right of 
occupancy under Act X of 1859, and not to be liable 
to ejectment m the manner sought for, — Held per 
Hitter and White, JJ, that as that Act did not 
apply to lands situated in Assam, no such right could 
be claimed; and the suit being properly framed, the 
plaintiff was entitled to the relief he asked for. 
Rrasidha Naeayan Rose t> Han Kooh 

[I. L. R., 9 Calc., 330; U C. L. R., 554 

But see Konaram Gaonbueah t>. Dhatoaram 
Thakoor 

[I. L. R., 6 Calc., 196 : 7 C. L. R„ 47 


RIGHT OP OCCUPANCY — continued* 

1. ACQUISITION OF RIGHT — continued . 

(c) Mode op Acquisition. 

51 . Hatiire of right. —Eight inde- 

pendent of wish of zemindar or mortgagee — Acquisi- 
tion under usufructuary mortgage — The right of occu- 
pancy conferred by the Legislature upon cultivators of 
more than twelve years 5 standing is a right wholly 
independent of the wishes either of the zemindar or 
his mortgagee in possession, and when a cultivator 
acquires such a right, it cannot he taken as m the 
nature of a grant from either of them. The right of 
occupancy may thus be acquired during the currency 
of a usufructuary mortgage and during the period of 
the mortgagee’s possession of the zemmdan rights, 
and the zemindar upon redeeming the mortgage can- 
not disturb the possession of such occupancy tenants 
on the ground that, when he mortgaged the zemin- 
dar i, it was free of such occupancy tenures. JHeeroo 
v. Dhoree, 2 N JV, 129 , referred to. Harpal Singh 
v. Bal Gobind . . . L L. R., 7 AIL, 586 

52. Conditions necessary for 

acquisition. — Non-payment of rent — Peng Act 
VIII of 1869, ss. 6, 22, and 52 — Two conditions only 
are necessary for the acquiring of a right of occupan- 
cy, — viz , (1), the cultivation or holding of land for a 
period of twelve years ; and (2), that the person hold- 
ing or cultivating the land should he a ryot. The 
essential conditions of section 6, Bengal Act VIII of 
1869, are fulfilled without showing the payment of 
rent, that only being a condition necessary for the 
maintaining of the right when created. In a suit 
brought to evict a tenant who had been m possession 
of certain land for a longer period than twelve years, 
when it was shown that rent had not been paid, and 
notice to quit had been given,— Reid that a right 
of occupancy had been acquired, and that the ryot 
had the power to prevent forfeiture under the provi- 
sions of section 52, Bengal Act VIII of 1869. 
Narain Roy v. Opnit Misser 

[I. L. R., 9 Calc., 304: II C. L. R., 417 

53. Holding and cultivating for 

twelve years. — Acquisition previous to Pent Act , 
1859 — After the permanent settlement and before 
Act X of 1859 a right of occupancy was not acquired 
by a ryot merely by holding or cultivating land for a 
period of twelve years. When there is no contract, 
and the Statute of Limitation does not apply, the ryot 
cannot, by occupying and cultivating, become the 
proprietor of the soil ; neithei can he, by occupying 
with the consent of the zemindar, and paying rent for 
the land to him, become entitled to the proprietorship 
of the soil, even though he should acquire a right of 
occupancy by virtue of Act X of 1859 Ishobb 
Ghose v. Hills . . . W. R,, P. B., 148 

54. Holding for twelve years 

partly before and partly after Rent Act.— Act 
X of 1859 , s. 6 — Ryot — A bolding for twelve years, 
whether wholly before or wholly after, or partly before 
and partly after, the passing of the Rent Act, entitled 
a ryot to a right of occupancy under section 6, Act 
X of 1859 Thakooranee Dossee v. Bishbshub 
Mookeejeb 

[B. L. R., Sup. VoL, 202 : 3 W. R., Act X, 29 
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RIGHT Off OCCTJP AH C Y ^continued, 

1. ACQUISITION OP RIGHT— co»^W. 

(e) Mode of Acquisition— confirmed. 

55 . Holding under purchaser of 

permanent transferable interest in land* — 
Reservation of rent . — Relinquishment. -—Any ryot, 
holding under any purchaser of a permanent transfer- 
able interest m land, can acquire a right of occupancy 
if he fulfil the other conditions required by the law ; 
and the mere fact that a certain rent is reserved year 
by year does not interfere with his right, unless 
something m his pottah is fatal to it. But the right 
may be extinguished by a relinquishment of the land. 
RUGKHOONATH SONAR V t MOKOOND DOSS 

[25 W, R., 213 

50 . Possession for twenty years 

under mirasi lease.— Act X of 1859 , s 6 .— 
When possession for twenty years, as on a mirasi 
lease, is found, the right of occupancy is inherent 
under the lease and under section 6, Act X of 1859. 
Goubee Kant Banebjee v Goluok Chundeb 

[4 W. R., Act X, 49 

57. Occupation for twelve years 

Under lease. — Suit for abatement of rent. — A 
right of occupancy may be acquired by a ryot holding 
lands for more than twelve years under a pottah, and 
he is therefore entitled to sue for abatement of rent. 
Sham Ball Sahoo v. Hady Bunjara 

[2 Hay, 522 

58. Occupation by virtue of 

lease for term of years.— Act X of 1859, s. 6 .— 

A right of occupancy could not he acquired by occu- 
pation for twelve years under section 6, Act X of 1859, 
when such occupation has been by virtue of a lease 
granting a term of years, and during the whole or 
part of such occupation the term had not expired. 
Hurrish Chundeb Koondoq v. Alexander 

[Marsh., 479 

69. Occupation under lease for 

fixed term, — Act X of 1859, s. 6 — While land is 
held under a pottah which defines the period for 
which the land is to he held, no right of occupancy 
can accrue, although such a right may acciue under 
section 6 in certain cases. Shadhoo Jha v. 
Bhugwan Chundeb Opadhia 

[1 Ind. Jur., N. S., 75 : 5 W. R., Act X, 17 

00 , Holding on after expired 

farming lease. — Act X of 1859 , s. 6 . — A right of 
occupancy under section 6 of Act X of 1859 could not 
be acquned by holding under a farming lease which 
has expired. Gilmore v Sreemunt Bhoomick 

[W. R, 1864, Act X, 77 

' 01 . Holding under customary 

right — j farmer of revenue . — Duration of tenancy 
how regulated . — The principle laid down m Cho dea- 
ling# Filial v. Vythealinga Fundarasannady „ S 
Mad., 161, is that where a tenancy rests on contract 
only, the duratiomof the tenancy is regulated by the 
terms of the contract expressed or implied, and 
neither the Rent Act not the Regulations operate to | 


RIGHT Off OCCUP AHC Y — continued. 

1. ACQUISITION OP RIGHT— continued. 

(c) Mode oe Acquisition— continued. 

Holding under customary right— conti- 
nued. 

extend its duration. That decision does not derogate 
from any customary right Kbishnasami Pillai 
v Vaeadaraja. Vabadaraja v. Venkatachala 
Pillai . „ . I. L. R., 5 Mad., 345 

02 . — < Holding as ijaradars during 

lease. — Contract for renewal of lease * — Benq . Act 
VIII of 1869, and Act X of 1859, s. 6 . — By the 
terms of an rjara (1865) the defendants were entitled 
at the end of a term of five years to a renewal of 
their lease of the chur land in dispute, at a rent to be 
fixed according to the measurement of the land to be 
made at that time and to the productive powers of 
the land. Three years after the expiration of the 
said term a notice was served on the defendants to 
come to a new settlement with the plaintiff, and m 
1874 the plaintiff sued to recover possession. The 
defendants claimed a right of occupancy acquired 
under Bengal Act VIII of 1869 or under ActX of 1859* 
j Reid that the defendants* holding as ijaradars prior 
to and during the lease of 1865 did not create m them 
a right of occupancy, and that the plaintiff had a 
right to turn the defendants out of possession at the 
expiration of the term of five years, except so far as 
that right was qualified by the stipulation for a 
renewal; that the defendants, at the expiration of 
that lease, had an equitable right to a renewal not 
exceeding five years, accoidmg to the stipulations m 
the agreement , but that it was too late to rely upon 
their title to a renewal which, if it had been granted, 
would now have expired. Jabdine, Skinner, & Co , 
v . Sabut Soondari Debi 

PU R., 5 I. A., 164 : 3 O. I*. R., 140 

03 . Holding on payment of rent 

in hind, — Ooozasta tenure . — A bhouli tenure may be 
a goozasta tenure , and a ryot who pays rent in kmd 
and is in possession of, or cultivates, land for a period 
of twelve years, has a right of occupancy m the land 
so held or cultivated by him so long as he pays the 
rent m kind for the same Jutto Moar v Bas* 
muttee Kooeb , . .15 W. R., 470 

04 . Holding as bhagdari ten- 

ure. — Act X of 1859, s 6 . — Ordinarily a holding 
under a bhagdari tenure (t.e , upon a rent consisting 
of a portion of the produce) would establish a right 
of occupancy under section 6 , Act X of 1859. 
Hureehur Mookebjee v. Bieessub Banebjee 

[6 W. R., Act X, 17 

65. Holding for long period. — 

Fayment of rent to one of several proprietors — Act^ 
X of 1859, s. 6 . — A holding for twelve years under 
one of several proprietors gave a right of occupancy 
under section 6 , Act X of 1859, provided the tenant 
had paid the rent, which payment he may, in the 
absence of fraud, make to any one of the co-proprie- 
tors whom he chooses. Mooktakeshee Bosses v, 
Koylash Chundeb Mitter . 7 W, R„ 493 
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SIGHT OP OCCTTPABTCY— continued. 

1. ACQUISITION OF RIG HT — continued. 

(c) Mode of Acquisition 1 — continued. 

66 . Holding under permissive 

possession. — Peng Rent Act, 1869 , $ 6. — Mere 
possession of a permissive character and without any 
right cannot confer a right of occupancy. Mohue 
Ali Khan v Ram Ruttun Sein . 21 W. B., 400 

67. Act X of 1859, s . 

6 — During the plaintiff’s absence on imprisonment 
and transportation, the defendant took possession of 
land which previously belonged to him as a tenant, 
and the landloid allowed the defendant to hold as his 
tenant. He held possession for more than twelve 
years Reid, under section 6 , Act X of 1859, the 
plaintiff acquired a right of occupancy against the 
landlord. Domun v. Sudunkoolah 

[1 B. Ii, H, S. H., 25 ; 10 W. B., 253 

08. Possession as intruder.— 

Might of intruder to hold house of absconding ryot . 
— Held that the defendant, having failed to prove" his 
right of possession to the house of an absconding 
ryot, either by sale or mortgage, was an intruder 
upon the holding of such ryot, and did not, by making 
additions or alterations, acquire any right against the 
zemindar who was not shown to have assented to such 
additions or alterations. Kundhyee t>. Zuman 
Khan • • • • . .1 Agra, 0 

09 . Possession obtained by- 

fraud. — Act X of 1859 , s 6 — Possession obtained 
and continued by fraud was not possession within the 
meaning of Act X of 1859, section 6 , so as to give a 
right of occupancy Bhoobtjnjoy Acharjee v Ram 
Narain Chowdhey . . .9 W. B., 449 

70. Possession and payment of 

rent to party without title. — Act X of 1859 , s. 
6 . — The mere fact that the person to whom he for 
some years paid rent had no title could not prevent 
his counting those years towards a right of occupancy 
under Act X of 1859. Ameeb Hossein v Sheo 
Suhae 19 W. B., 338 

71. Occupying and cultivating 

land under person with no title.— Nature of 
ryots right.— A ryot occupying and cultivating land* 
for more than twelve years under a landlord who has 
no title to the land, neveitheless acquires a right of 
occupancy. The right is not one conferred by any 
lessor. It is a right which, by virtue of the law, 
grows up in the ryot f xom the mere circumstance of 
cultivating the land for twelve years or upwards and 
paying rent due thereon Zgolyun Bibee v . 
Radhica Prosonno Chunder 

[L Ii. B., 3 Calc., 560 : 1 C. I*. B., 388 

72 . Necessity of continuous 

possession. — To enable a tenant to acquire a right 
of occupancy, the twelve years’ possession must be 
continuous. Debia v. Bbij Lad . 3 1ST. "W*., 50 

73 . Possession under lease con- 

taining proviso for re-entry.— Berg, Ad 
VIII oj 1869 , 7 . — Stipulation to negative right — 


BIGHT OP OCCTJPAHCY— continued. 

1. ACQUISITION OF RIGHT — continued . 

(c) Mode oe Acquisition— continued. 

Possession under lease containing pro- 
viso for re-entry— continued. 

Where a lease contained a provision to the effect that, 
at the expiration of the term, the landlord should be 
at liberty to enter into a settlement with any one he 
pleased, and so put an end to the lessee’s tenure, and 
the landlord notwithstanding allowed the tenant to 
continue his occupation, paying rent as before,— Reid 
that, under the circumstances, there was nothing m 
the stipulation itself which operated to negative or 
destroy the tenant’s nght of occupancy Ebadut- 
oollah v. Mahomed Ali . . 25 W. B., 114 

74 . £ e ng. Act YUI 

of 1869, s. 6. — Mffect of such proviso on acquisi- 
tion of right — The mere fact of a lease being granted 
for a particular term, even where there is an express 
provision for re-entry by the lessor, does not prevent 
the accrual of an occupancy right under section 6 of 
Bengal Act VIII of 1869 to a ryot who continuously 
occupies for more than twelve years, nor is aright of 
occupancy already acquired destroyed by a grant of 
such a lease. Mukhtab Bahadur v. Brojraj 
Singh Chowdhey . . . 9 C. L. B., 143 

75 . Computation of time neces- 

sary for right. — Period during which land is held 
under lease — Ordinarily the period during which 
lands are held under a potfcah or lease is not to he 
excluded from the computation of the time necessary 
to give to the ryot a nght of occupancy Hooba 
Khan v. Munsub Ali . * . 31. W., 37 

76. 7 N-W. P. 

Ment Act , XVIII of 1873, s. 8 . — Holding under 
a lease — Deduction of time lease was running . — 
In a suit in which the matter in dispute was whether 
the plaintiff was entitled to eject the defendants 
from their holding on the ground of their not holding 
a nght of occupancy, and having retained possession 
of the holding wrongfully after the expiry of the 
terms of a lease granted to their father, the lower 
Courts were hound at the time of deciding the case 
by the provisions of section 8 of the North-Western 
Provinces Kent Act, and should have excluded from 
the calculation of the penod necessary for acquiring 
a nght of occupancy the term of the lease under 
which the occupancy commenced. Radhaparshad 
Singh v. Balmukand Ojha . 7 H. W ^ 318 

77. — — — Jotedan right 

under expired ijara — Act X of 1859, ss. 6 and 7.— 
JSxpiess stipulation. — Per Mitter, J — The expira- 
tion of the lease of the ijaradar under whom the ryot’s 
possession under a jotedari right commenced cannot 
affect the application of section 6 of Act X of 1859. 
A tacit understanding that the ijaradar should give 
up possession on the expiry of his lease is not an 
express stipulation withm the meaning of section 7. 
Qucere , — Whether such an understanding between 
the zemindar’s predecessors and the ijaradar can 
affect the ryot. Golam Panja v. Hurbish Chund kb 
Ghosb ..... 17 W. R., 562 
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BIGHT OP OCCUPANCY — continued* 

1. ACQUISITION OF RIGHT — continued* 

(c) Mode of Acquisition— continued* 

Computation of time necessary for right 

—continued* 

78. — — Cultivating ryot 

tmdet several leases, each for a specific term. — ActX 
of 1869, ss. 6 and 7.—Beng . Act VIII of 1869, ss 6 
and 7 — A ryot who has held or cultivated a piece of 
land continuously for more than twelve years, but 
under several written leases or pottahs, each for a 
specific term of years, is entitled to claim a right of 
occupancy in that land, unless there is in the pottah 
an express stipulation contrary thereto. Sheo PRO- 
RASH MlSSEB fiAM SAHOY SlNGH 

[8 B. Ii. R., F. B., 165 : 17 W. B., 62 

Khaoturannissa Begum: v. Ahmed Reza 

[8 B. L. R., 166, note : 11 W. R., 88 

Narain Singh v. Munsur Raoot 

[25 W. R., 155 

Contra, Damunulla Sire a r v Mamudi Nashio 

[3 B. L. R., A. C., 178 : 11 W. R., 556 

Kebux Mahton v. Sunn oo 

[5 W . R., Act X, 80 

70, Holding under 

leases.— Act X of 1859, s. 6 . — Beng Act VIII of 
1869, s. 6. — Cultivating ryot , — From 1824 to 1832 
the defendant held certain lands as cultivatoi ; from 
that year to 1839 he obtained a lease from tbe zemin- 
dar of the village m which the lands were situate , 
from 1839 to 1843 he continued to hold these lands as 
cultivator; from that time to 1862 he again obtained 
a lease of the village, retaining these lands m his own 
cultivation , and after the expiry of the lease he con- 
tinued to cultivate the lands. In a suit by the 
zemindar for possession, on the ground that the de- 
fendant was holding over after the expny of his lease, 
— Held that the defendant had acquired a right of 
occupancy under section 6, Act X of 1859. Mu- 
kandi Hal Dubei v , Crowdy 

[8 B. L. R., Ap., 95 

S. C. Mokoondy Lall Doobey v Crowdy 

[17 W. R., 274 

80. — . — Act X of 1859 , s, 

6, — Setting aside pottah as void — Even it a ryot* s 
pottah be declared by a Court to be null and void, his 
title to the occupancy right laid down m section 6, 
Act X of 1859, was not affected, provided he had held 
or cultivated continuously for a period of twelve 
years. Shib Nath Roy v. Watson & Co. 

[8 W. R., 874 

81. « Occupation or 

cultivation by trespasser , — Occupation as a trespas- 
ser, or cultivation by a trespasser, could not confer a 
right under Act X of 1859, and could not be taken into 
account in considering whether such trespasser had 
occupied as a ryot for twelve years Peer Bux 
v. Mbahjan . , . . W. R., F. B„ 146 

Ghgiam Hyber v , Poorno Ckunder Roy 

[3 W. R., Act X, 147 


RIGHT OF OCCUPANCY— continued. 

1. ACQUISITION OF HI GHT — continued 
(c) Mode of Acquisition— continued 

Computation of time necessary for right 

— continued . 

82. Confiscation of 

zemindar's rights — Interruption of growth of right 
— Confiscation of the zemindar’* rights, under Act 
XXV of 1857, will not operate to interrupt the 
growth of a right of occupancy claimed by a tenant. 
Sheoraj Singh v. Legge . . 3 Agra, 293 

83. Interruption of 

possession during acquisition of right —In a suit by 
a zemindar for ejectment, where the ryot pleads con- 
tinuous occupancy for twelve years, and it is found 
that the ryot was evicted during that period hut got 
hack into possession, if the eviction were wrongful, 
it would not he such an interruption of possession as 
would prevent the ryot from acquiring a right of 
occupancy. But it would lie with the ryot to show 
that the eviction was wrongful. Mahomed Gazeb 
Chowdhry v. Noor Mahomed . 24 W. R., 324 

Reversing decision of Birch, J * in S C 

[24 W. R., 324, note 

84. Application for 

ejectment. Time when pending — Act X of 1859, s . 
25 — An application under section 25, Act X of 1859, 
for the assistance of the Collector m ejecting a ryot 
was not of the natuie of a suit, so as to cause a term of 
occupancy to cease to run ; and if the ryot, m spite of 
the zemindar’s efforts to eject him, nevertheless con- 
tinued m cultivatory possession and paid lent, he was 
entitled to count the time towards the twelve years 
required to found a right of occupancy Mahomed 
Shah v. Usgur Hossein . , 5 N. W., 151 

85. Exclusion of pe- 

riod when tenure is m dispute — In computing the 
period of twelve years’ holdmg which creates a 
right of occupancy, all such time during which the 
land was subject to litigation should be excluded. 
Naipal Sing^. Ram Narain . 2 Agra, 93 

8Q. Act X of 1859, 

s, 6 , — Change of farmers — A right of occupancy 
'under section 6, Act X of 1859, was not affected by a 
mere change m the farmers. Sheo Churn 8ingh v 
Gora Chand Ghose . 3 W . R., Act X, 125 

87. Continuous oc« 

cupation — Alluvial land — N -W. P Rent Act , 
XVIII of 1873, s 8 — Occupancy -tenant — A ten- 
ant who has occupied or cultivated alluvial land, 
whenever such land was capable of occupation or 
cultivation, for twelve years, acquires by such occu- 
pation or cultivation a right of occupancy iu such 
laud. Lachman Prasad v, Bal Singh 

[I. 3b. R., 4 All, 157 

88. Custom of dis- 

trict — Ootbundi tenures —Effect of non-payment of 
rent for time when land not culturable.— Where by 
the custom of a particular locality, rent was not pay- 
able when the land was not culturable, and the ryot 
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BIGHT OP OCCUPANCY— continued 
' 1. ACQUISITION OF BIGHT — continued. 

(c) Mode op Acquisition — continued. 
Computation of time necessary for right 
— continued 

paid rent only for the period that he could cultivate, 
he would still come within the meaning of the provi- 
sion of the law which declaies that a ryot who holds 
or occupies land for a period of twelve years has 
a right to occupy the land so long as he pays the rent 
due thereupon Premanund Ghose v Shooren- 
dbonath Boy . . . .20 W. R., 329 

89. Successive occu- 

pants — Act X of 1859 , s 6 — Occupancy by in- 
heritance — Under section 6 , Act X of 1859, it is 
only when occupancy is inherited that the occupancy 
of the predecessor is consideied as the occupancy 
of the tenant m possession Watson & Co v Shu- 
RUT SOONDUREE DEBIA . . 7 W. R„ 395 

Kheeode Chunder Roy o. Gordon 

[23 W. R., 237 

90. * Successive occu- 

pants . — Act X of 1869 , s. 6. — Occupancy by inherit- 
ance. — A holding by a ryot and his father before him 
for many years constitutes a right of occupancy 
which will prevent ejectment by the zemindar except 
in due course of law. Nik Chand Borooah v 
Mooraree Mundul . . .8 W. R., 127 

91. Occupancy by in- 

heritance. — Occupation by ryot as malik. — Rent 
Act {Beng Act VIII of 1869), s 6 — It is only the 
holding of the father or other person from whom 
a ryot inherits that can be deemed to be tbe holding 
of tbe ryot within tbe meaning of section 6 of tbe 
Rent Act Occupation by tbe predecessor m title is 
not such an occupation as will create in tbe bolder of 
land any right of occupancy. Nor can tbe period 
during which tbe occupant of land is in possession as 
malik be included m considering whether be has 
acquired a right of occupancy, such a right must 
be acquired against somebody, and cannot be acquired 
by a man against himself. Lal Bahadoor Singh 
V SOEANO 

[I. Ii. R., 10 Calc., 4 5 : 12 C. U. R., 539 

92. Occupancy by in- 

heritance — Succession to occupancy right. — Acquisi- 
tion of i%ght by continuing holding — Where the 
plaintiff succeeded to his uncle’s holding, who had 
a right of occupancy, and the zemindar permitted him 
for abont six years to hold the land without any 
new arrangement, — Held that he was entitled to 
recover the land as against the zemindar, his occupa- 
tion being presumed to have been regarded as a 
continuation of the right of occupancy already ac- 
quired. Brijhbooeun v. Bhyrow Butt 

[3 Agra, 240 

93 . ... — Ryot succeeding 

by inheritance though not entitled — Permissive hold- 
ing for twelveyears — Where the plaintiff, a ryot, was 
allowed to succeed to the holding of his uncle, who 
had a right of occupancy, and was allowed by the 

IV 
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(c) Mode op Acquisition— continued. 

Computation of time necessary for right 

— continued 

zemindar to continue in the holding for eleven years, 
— Held that, though the plaintiff was not strictly en- 
titled to succeed by right of inheritance, yet he must 
be taken to have succeeded to the holding by the 
consent of the zemindar, and to have acquired a right 
of occupancy. Hueeem-oon-nisa v. Bhooria 

[5 N. W. 9 23 

94 . Occupancy by 

purchase or transfer . — Unless the tenant hold a 
transferable tenure, the sale by him of his jote to 
another party, without the consent of his landlord, 
does not transfer to the purchaser any right of occu- 
pancy which the latter may have possessed, or enable 
the present occupant to plead that the period of 
his own possession, joined to that of the former ten- 
ant, gives him a presumptive right of occupancy 
Watson & Co v Shurut Soonduree Debia 

[7 W. R., 395 

95 . Transfer of ten- 

ure by consent . — Continuous possession. — Where 
the zemindar consents to the transfer of a tenure from 
one ryot to another, the possession of both must 
be considered to be continuous, and the right of 
occupancy to date from the time of the first holder. 
Huro Chunder Goho v. Bunn 

[5 W.R., Act X, 55 

96 . Receipt of rent 

by zemindar — Purchaser from tenant — A zemindar 
does not, by the mere receipt of rent from a purchaser 
from the tenant having a right of occupancy, sanction 
the sale to the purchaser so as to give him a right of 
occupancy. Gaur Lab Sirkar v Rameswar Bhu- 
mik . . . . 6 B. I». R., Ap., 92 

97. Transfer of right 

— Possession of transferor — Act X of 1859 , s 6 . 
— The possession of the vendor could not be added to 
the possession of the purchasers so as to give the 
latter a right of occupancy under section 6, Act X of 
1859. Hyder Buksh v Bhubindro Beb Cowar 

[13 B. Ii. R., 276, note : 17 W. B., 179 

Taraprasad Roy v. Surjoeanto Aoharjee 
Chowdhry 

[13 B. L. R„ 281, note : 15 W. B., 152 

98 . ■ • JB eng. Act VIII 

of 1869 , s. 6 — Joint and afterwards sole possession , 
— The continuous possession for twelve years which is 
the subject of section 6 of the rent law of 1869 must 
be a possession undei one and the same right. This 
right may be in its inception joint with other persons, 
and by the death of co-sharers ultimately become a 
sole right without its continuous nature being af- 
fected. Forbes v. Ram Laud Biswas 

[22 W. R., 51 

99. — Beng. Act VIII 

of 1869 , 5 6 .— A and B. jointly obtained a pottah of 

8 D 
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1. RIGHT OF ACQUISITION — continued, 

(o) Mode of Acquisition— continued 

Computation of time necessary for right 

— continued . 

a piece of land from the zemindar for a period of five 
years. Afterwaids A. alone obtained a pottah for 
another period of five years. Upon the expiry of 
this period, A held on for two years longer, when he 
was dispossessed by the zemmdai. In a suit by A. 
for recovery of possession on the ground that he had 
acquired a right of occupancy, — Held that he had 
not acquired a right of occupancy. Mahomed 
Chaman v Ramprasad Bhagat 

[8 B. Ij. R„ 338 : 22 W. R,, 52, note 

100. Presumption that right of 

occupancy exists. — The mere fact of plaintiff 
suing for enhancement implies the tenant’s right of 
occupancy, for a tenant-at-will may he ejected if he 
refuses to pay such rent as the landlord demands. 
Tarramonee Dossee v. Birressur Mozoomdar 

[1 W. R , 86 

101. Effect of acquisition of 

right. — Right to hold at fixed rates — A light to 
hold at fixed rates does not necessarily follow a right 
of occupancy. Ramnarain Singh v . Hueonath Rot 

[W. R., 1864, Act X, 82 

102. * Interest in land 

— Proprietorship of the soil. — A ryot having a 
mere right of occupancy, and not a right to hold at 
a fixed rate of rent, has not such an interest m the 
land as gives him a right to a share of the rent He 
has simply a right to occupy the land in preference 
to any other tenant, so long as he pays a fair and 
equitable rent. A Judge cannot fix the teim m suits 
by a landlord for rent or for kabuliats, as can be 
done in a suit by a ryot having a right of occupancy 
for the delivery of a pottah. Hills v. Ishoee 
Ghose .... W, R., F. B., 131 

2. LOSS OR FORFEITURE OF RIGHT. 

103. Sub-letting, Effect of. — Right 

of sublessee of oc cup any ryot — A ryot with a right 
of occupancy does not, by sub-letting his land, lose 
his light, but the sub-lessee theieby gams no right. 
Kalee Kishore Chatterjee v. Ram Churn Shah 

[9 W. R., 344 

Jamie Gazi v. Gonete Mundul 

[13 B. It. R., 278, note ; 12 W. R., 110 

Gora Chand Mustafi « Madan Mohan Siedar 

[13 B. X,. R., 279, note : 11 W. R., 94 

Dwarkanath Miseee v Kanhaye Sirdar 

[16 W. R., 110 

104. — « Arrangement to pay cer- 

tain rent for fixed term .—Surrender of rights by 
ryot for enlarged holding.— A. tenant with a right of 
occupancy does not lose that right merely by making 
an arrangement to pay a certain rent for his holding 
for a certain number of years , but if he surrenders 
hsi rights in return for an enlarged holding his oc- 


RIGST OF OCCtTPAHCY — continued . 

2. LOSS OR FORFEITURE OF RIGHT-cow- 
tmued. 

Arrangement to pay certain rent for 
fixed term — continued 

cupancy right will he destioyed, Dirganj Singh v 
Foorsut . 1 H. W„ 99 : Ed. 1873, 144 

105. Abandonment of land.— 

Khodkast ryot — The right of occupancy given m sec- 
tion 6, Act X of 1859, was a right to occupy and hold 
the land When a ryot leaves his home he ceases to he 
a khodkast ryot , and if he refuses to come hack and 
cultivate the land when called upon, the zemindar 
is at liberty to settle the land with others. Haro 
Dass v. Gobind Bhuttacharjee 

[3 B. Ii. R., Ap.jj 123 

S. C. Hueo Doss v. Gobind Bhuttachaejee 

[12 W. R., 304 

Ram Chunder Rot Chowdhry v. Bholanath 
Lushkur . , , . 22 W. R., 200 

Mahomed Tumeezooddeen Mundul v Lukeee 
Narain Dey Sircar . . 25 W. R., 104 

106. Ceasing to hold 

or cultivate land — A mokurran mirasi pottah was 
granted in 1838 to A , who was found to have held 
thereunder as a ryot till 1859, w r hen his right, title, 
and mterest were sold in execution of a decree and 
purchased by B , and the latter was accepted as 
tenant by and paid rent to the zemindar for nearly 
twelve years The zemmdari being sold in 1871 for 
arrears of Government levenue, was purchased by the 
plaintiff, who gave B notice to quit, and on his refusal 
brought a suit to eject him. Held that, by ceasing 
himself to hold or cultivate the land, it might he 
considered that A had abandoned his right, or that 
the right had ceased. No right, therefore, remained 
m A or his heirs such as would prevent the plaintiff 
from ejecting B Narendra Nabayan Roy Chow- 
dhry v. Ishan Chandra Sen 

[13 B. L. R., F. B., 274 : 22 W. R., 22 

See Hyes v. Moneerooddeen Ahung 

[24 W. R., 6 

and Bonomalee Bazadar u. Kylash Chunder 
Mojoomdar . . .24 W. R., 72 

See Hureehur Mooherjee v Jodoonath 
Ghose 7 “W. R., 114 

107. Failure to pay rent- 

non-payment of rent for long period.— Where 
a ryot with a right of occupancy fails to pay rent even 
for five years, he does not necessarily forfeit his right, 
unless he has abandoned his land. Brojendeo 
Coomar Roy Chowdhry v. Bungo Chunder 
Mundul . . . . 12 C. X». R., 389 

108. JEj ectment . — 

Abandonment of holding. — Beng. Act f' III of 
1869 , ss. 6 and 22 — When a tenant having a right 
of occupancy abandons his holding and ceases to- 
pay rent for five years, it is not a right construction 
of section 22 of Bengal Act VIII of 1869 to say that 
the landlord may not put another tenant into posses- 
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RIGHT? OF OCCUPANCY— continued. 

2. LOSS OR FORFEITURE OF RIGHT — con- 
tinued. 

Failure to pay rent — non-payment of 
rent for long period — continued. 

sion without the formality of a suit. Section 6 of 
Bengal Act VIII of 1869 expressly limits duration 
of occupancy right by the words “ so long as he 
pays the rent payable on account of the same,” and 
distinct abandonment and cessation to pay rent dis- 
entitle the tenant from enforcing the rights which 
he may have previously enjoyed. Golam Ali Mttn- 
Dirii v Goeap Soondeby Dossee 

[I. L. R., 8 Calc., 612 : 10 C. Iu R., 499 

109. — Zand submerged 

for long period — Where land held by tenants with 
rights of occupancy was completely submerged for a 
number of years, and during the period of such 
submersion no rent was paid by the tenants, — Held 
that the tenants had, by non-payment of rent during 
the period of submersion, forfeited their rights of 
occupancy Hemnath Dftt v. Ashgub S indab 

[I.B.R.,4 Cale.,894 

110. Dispossession — 

Beng Act VIII of 1869 , s 6 — Suit for possession 
of hind — Where a ryot had been m possession of 
land, but had been dispossessed, and for some years 
previous to suit had failed to pay rent, — Held that at 
the time of the institution of a suit for recovery of 
possession he had no subsisting title, and consequent- 
ly his suit must fail. Hem Chitndba Chowdhaei 
v. Chand Akttnd . . 1. 1». R., 12 Calc, 115 

111. Acquisition of ryot’s hold- 

ing by zemindar. Effect of. — Wrongful eviction 
— Benami purchase — The right of occupancy is a 
right given to a ryot continuing only so long as the 
ryot pays rent for the land be holds, and though it 
cannot he affected by a wrongful eviction, still, when 
the zemindar acquires the land by purchase and takes 
possession, even m the benami name of a third party, 
seeing that he cannot pay rent to himself, the right is 
gone and cannot subsequently he revived. Rad ha 
Ggbind Kqeb v. Rakhad DAs Mubebjee 

[I. L. R., 12 Calc., 82 

112. Setting up adverse title.— 

Forfeiture of right of occupancy — Denial of title — 
Queer e, — Under what circumstances may a person 
having a right of occupancy forfeit it by setting up 
an adverse title ? Unnopoobna Dossee v. Rad ha 
Mohttn Patteo . . . .19 W. R., 95 

113. ■ — affect of denial 

of title on tenanfs rights — The setting up of a 
hostile title against the zemindar by a tenant under 
a pottah found to be fraudulent, amounts to a dis- 
claimer and forfeiture of affrights of occupancy to 
which the tenant might have been entitled had he 
set up his title under section 6, Act X of 1859. 
Nadib Beg v. Muddttbeam . 2 VET. R., Act X, 2 

114. Assertion of transferable 

right. — Ejectment. — Transfer. — Effect of asserting 
a right to transfer land , by a ryot having a right of 

IV 


RIGHT? OF OCCUPANCY —continued 

2. LOSS OR FORFEITURE OF RIGHT — con- 
tinued 

Assertion of transferable right— continued. 

occupancy , who remains m possession — A ryot 
having a right of oecupancy is not liable to eject- 
ment by his superior landlord merely because he has 
asserted a transferable right in the lands, and sold 
that right to a stranger without giving up posses- 
sion of the land Barendra Bar am Boy Chowdhry 
v Ishan Chandra Sen, 13 B . Z B. t 274 ; and Mam 
Chandra Boy Chowdhry v. Bholanath Lushhhur , 
22 W.B , 200, distinguished DwarJca Bath Misser 
v. Eurnsh Chundra, I. L B , 4 Calc., 925 , referred 
to. Seishteedehb Biswas v Medan Sibdab 

[I. L. R., 9 Calc., 648 

115 , Surrender to landlord.— 

Bottahdar m Madras Presidency — Transfer by ten- 
ant . — The tenancy of an ordinary pottahdar in the 
Madras Presidency, when properly created, entitles 
the tenant to the right of occupancy for the purpose 
of cultivation, until default mthe payment of the 
stipulated rent or surrender to the Lmdloid m writ- 
ing, and the right of the tenant is assignable as a 
mortgage security. A verbal surrender by the ten- 
ant to the landlord after the assignment was known 
to the landlord cannot be relied on as rendering the 
assignment void. Venkatabamaniee v Ananda 
Chetty .... 5 Mad., 120 

U0, Belay in applying for pot- 

tab from Government. — Occupancy ryot in 
Assam. — An occupancy ryot in Assam does not for- 
feit his right to a pottah from Government by not 
applying for it so soon as another who was not m 
possession of the land Moba Rabha v Dhkw 
Rabha .... 17 W. R., 158 

3 TRANSFER OF RIGHT. 

117 , Nature of right as to trans- 

ferability. — Consent of zemindar to transfer . — 
A right of occupancy is not transferable irrespec- 
tive of the consent or otherwise of the zemindar. 
Buti Singh v. Mubat Singh 

[13 B. Ii. R., 284, note 

S. C. Bootee Singh v. Moobht Singh 

[20 W. R., 478 

US, Right of transferee against 

zemindar. — Consent of zemindar — A transfer of 
a mere right of occupancy gives no title to the trans- 
feree against the zemindar Dubga Sundaei t?. 
Bbindabtjn Chitndba Sibkab Ohowbby 

[2 B. Xu R., Ap„ 37 : 11 W. R* 162 

H9 # Power of transfer. — Con- 

sent of landlord . — Act X of 1858 , s. 6. — Transfer * 
able tenure. — A tenure not originally transferable 
without the consent of the landlord does not become 
so merely because the tenant has obtained a right of 
occupancy under section 6, Act X of 1859. Quaere 
per Peacock, C J — Whether a right of occupancy 
gained under section 6, Act X of 1859, is necessarily 

B D i 
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BIGHT OP OCCUPANCY — continued, 

3 TRANSFER, OF RIGHT— continued. 

Power of transfer — continued . 

heritable. Ajoodhia Pees ad v. Emambandi Be- 

ara . . . B L. R., Sup. Vol., 725 

[2 Ind. Jur., NT. S. 5 192 : 7 W. R., 528 

120. Right of zemin- 

dar as against transferee,— Mesne profits . — A right 
of occupancy which is not transferable is merely 
a right on the part of the person entitled to it to 
occupy and till the soil, either by himself or by per- 
sons dependent on or subordinate to him, — e g his 
servants, lessees, or licensees Therefore, where a 
non-transf ei able right of occupancy was transferred, 
and the transferee was in actual possession of the 
soil, tilling and using it for his own benefit , — Eeld 
that the zemindar had a right of suit against the 
transferee to recover possession of the land. He was 
also entitled to recover as damages so much of the 
zemindar s s rents and profits as the defendant had, 
while m possession, been the means of preventing 
the zemindar fiom receiving. Sohodwa v. Smith 

[12 B. B. R., 82 : 20 W. R., 139 

121. — Right of heir 

of person with right of occupancy .— The hen* of a 
pei son with a restricted right of occupancy, though 
not competent to transfer that right out and out by 
sale, may make for sale such airangements as he 
thinks fit for the cultivation and management of 
the tenure. Mohanund Banerjee v. Shushee 
Shekhfr Chattebjee . . 20W.R,, 132 

122. Beng. Act VIII 

of 1869 , s 6 , Occupancy right under — Sale in 
execution of decree. — Gift .— The right of occupancy 
acquired by a cultivating lyot under section 6 
of Bengal Act VIII of 1869 cannot be transfeired 
either by a voluntary sale or gift, or by a sale m 
execution of a decree. Dwarka Nath Misser v. 
Hurrish Chtjnder 

[L L. R., 4 Calc., 925 :4C.L. R„ 130 

123. Right of transferee.— Pur- 

chaser at sale in execution of decree . — The sale of a 
]ote m execution of a decree against the jotedar 
does not piove it to be transferable, noi does the 
purchaser acquire a light of occupancy by his pur- 
chase where the right is not dependent on custom, 
but is a mere creature of the rent law. Kripa 
Nath Chakee v. Dyad Chand Pal 

[22 W. R., 169 

124. Customary right of trans- 

fer. — Tenure of khodhast ryot . — There is nothing 
unreasonable m the custom by which the tenure of a 
khodkast ryot, who has built a pucca house on his 
land, and has acquired a right of occupancy under 
section 6, Act X of 1859, is transfeiable Chttn- 
ebr Coomar Roy v. Kadermqnee Dossee 

[7 W . R., 247 

125. — Transfer to mokurrari ten- 

ant.— Dispossession by landlord —Trespass. — A 
ryot having a right of occupancy can create a mo- 
kurrari lease, but the terms of a lease gi anted 


RIGHT OF OCCUPANCY — continued. 

3. TRANSFER OF RIG HT — continued 

Transfer to mokurrari tenant— continued. 

by him to a third party can only he binding as be- 
tween them both If the landlord dispossesses the 
sub-lessee without the sanction of law, he is guilty 
of trespass. Dtjmree Shaikh v. Bissessur Ball 

[13 W. R., 291 

120. Proof of transferability.— 

Custom. — Special stipulation — In order to make a 
right of occupancy transferable, it must he shown 
that it is so transferable according to the custom of 
that part of the country m which the tenure is situ- 
ated. Where no mention is made m a dowl of any 
right to transfer, the existence of the power to 
transfer cannot be presumed. Unnopoorna Dossia 
v. Oomachtirn Doss . . 18 W . R., 55 

127. Suit by trans- 

feree against zemindar for registration of name . — 
The purchaser of a right of occupancy m certain 
land, suing a zemindar who has refused to register 
his name m the zemindari sherista for the amount 
of land claimed and at a specified rent, is bound to 
show that the tenure was one which could be trans- 
ferred, and that the sale did not involve any redis- 
tribution of the rent. Shtjnkurputtee Thakoo- 
rain v. Saipoollah Khan . 18 W . R # , 507 

128. Obligation of zemindar 

to register a transfer.— Act X of 1859 , $ 27.— 
A right of occupancy is a transferable tenure, but the 
zemindar was not bound to register the transfer under 
section 27, Act X of ( 1859. Taramoneb Dossee v, 
Birressur Mozoomdar . . 1 W. R., 80 

129. Finding as to transferabi- 

lity. — Right of tenant with right of occupancy to 
transfer — Although it is the general rule m the 
Noith-Western Piovmces that a tenants holding is 
not transferable without the zemindar’s consent, yet 
the exceptions are so far from rare that it is neces- 
sary in each case to come to a distinct finding on 
this point, and decree accordingly Had A yet Aly 
v Lall Singh 

[1 N. W., Pt. II, p. 38 : Ed. 1873, 96 

130. Transfer by ryot holding 

land for agricultural purposes.— Transfer for 
conversion to other purposes. — Ryots having a right 
of occupancy for agricultural purposes may by cus- 
tom have the right to tiansfer it to any person to 
hold tor the same purpose , but that does not neces- 
sarily imply that the transferee may convert the 
land into a dwelling-house and appurtenances. Jtj- 
gut Ch under Roy Chowdhry v. Eshan Chhn- 
der Banerjee ... 24 W, R,, 220 

131. Effect of transfer.— Sub- 

letting. — Right of ejectment. — ■ Sub-tenant — A tenant 
having a right of occupancy does not determine it 
by sub-letting the land ; therefore, where the lessees 
are ejected by the zemindar, they are entitled to re- 
covei possession under the terms of their leases, 
Jamir Gazi v Goneye Mttndttl 

[13 B. U. R.» 278, note : 12 YT. R., 110 
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BIGHT OF OCCUPANCY — continued. 

3. TRANSFER OF RIG HT — continued* 

Effect of transfer — continued . 

132 . Right of zemin- 

dar against transferee — If a lyot having a right 
of occupancy tianslei lus right to another, his right 
is not thereby forfeited, and the zemindai has no 
right to eject the tiansfeiee. Goraohand Mustati 
©. Madan Mohan Sikdar 

[13 B. Xi. B., 279, note 

S. C. Goraohand Moostaeee v Buroda Per- 
shad Moostaeeb . . . 11 W. B., 94 

Dwarkanath Misbee v. Kanaye Sirdar 

[16 W. B., Ill 

133 . . Sub-letting ten- 

ure — Right of sub-lessee. — A right of occupancy 
under section 6, Act X of 1859, may be acquired by 
a tenant of land sub-let by a ryot, but not unless 
the ryot sub-letting has himself a right of occupancy. 
The acquiring the right was confined to the special 
cases m Act X of 1859. Where that Act was held not 
to apply, there was no equitable pmieiple on which a 
person occupying under a grant for no specified period 
could acquire a right of occupancy. Ramdhan 
Khan v. Haradhan Paramaniok 

[9 B. Xu B,, 107, note : 12 W. B., 404 

134 . ■ Sub-letting . — 

Act X of 1859 , s. 6, — A. sued for a declaration of 
right of occupancy founded on a pottah and long pos- 
session, and alleged that he had under-let to ryots 
the land devised by the pottah, hut that B had ob- 
tained a decree against them for rent. The lower 
Court, on appeal, held that A. had determined his 
tenancy by quitting the land. Held that A. did 
not, by sub-lettmg, ti ansfer the right of occupancy. 
Decree reversed, and case remanded for trial on the 
merits. Haran Chandra Pal v. Mukta Sundari 
Chowdhrain 

[1 B. I*. B., A. C„ 81 : 10 W. B., 113 

135 . Behnquishment of tenancy. 

—X.-W. P. Rent Act, XVIII of 1873 , 9.— 

Transfer. — Per Tyrrell, J. — A relinquishment by 
an occupancy tenant of his holding is not a “ transfer 
within the meaning of section 9 of the Rent Act. 
Lalji v. Nuean . . I. X». B., 5 Alb, 103 

136. Mortgage. — Act XII of 1881, 

s. 9. — landholder and tenant. — TJsufructuai y mort- 
gage by occupancy tenant. — “ Transfer.” —A. mort- 
gage with possession by an occupancy tenant of his 
cultivatory holding is a “ transfer ” witlun the pro- 
hibition of section 9 of the N.- W P. Rent Act, 1881. 
Ganga Din v Dhurandhar Singh 

[I. U B., 6 All., 495 

137 . Act XII of 1881 

(X.- TV. P Rent Act), s . 9. — Landholder and tenant , 
— Right of occupancy, — Meaning of “ transfer ” — 
Meld by the Full Bench (Mahmoo d, J., dissenting) 
that an hypothecation by an occupancy tenant of his 
right of occupancy was not a u transfer ” within the 
meaning of section 9 of the N -W. P. Rent Act, 1873 
Gobal Panes y v . Paesotam Das. Badri Nath 
i?, Pabbat . . . I. X*. B„ 5 All., 121 


BIGHT OF OCCUPANCY— continued. 

3. TRANSFER OF RIGHT — continued. 

138 . Sale in execution of de- 

cree. — Act XVIII of 1878 , s 9 — Restriction on 
sale — Meld (by a majority of the Full Bench) that 
the right of an occupancy tenant is ti ansfer able by 
sale in execution of decree, but only as between 
persons who have become by inliontancc co-sbarers 
m such right. Per Stuart, 0 J — That such right 
is transferable by sale in execution of decree without 
any restriction. Ablakh Rai v, Udit Naeaxn Rai 

[I. Xu B., 1 All., 353 

139 . Act XVIII of 

1873, s. 9 —Section 9 of Act XVII 1 of 1873 does 
not prevent a landholder from causing the sale, m 
execution of Ins own decree, of the occupancy light 
of his own judgment-debtor m land belonging to 
himself Ablakh Rat v Xldit Xaram Rai , J, X. 
R , 1 All , 858, distinguished. Umeao Beg am; v . 
Land Mortgage Bank or India 

[I. I.. K., 1 AIL, ©47 

Affirmed by the Full Bench (Spankie, I, dissent, 
ing) Umeao Beg am v . Land Mortgage Bank or 
India .... I. Xu B., 2 AIL, 451 

140. Bights of tenants at a fixed 

rate.— Act XVIII of 1878 , s . 9 . —Mx -proprietary 
tenant * — Occupancy tenants — Inheritance to rights 
of occupancy — Meld that the proviso to the last 
clause of section 9 of Act XVIII of 1873 refers only 
to the holdings of ex* proprietary tenants and oeeu* 
panoy tenants, and not to tenants at fixed rates. 
Bhagwanxi v . Rude Man Tmwabi 

[I. Iu B., 2 AH., 145 

141. Transfer of portion of ten- 

ure. — Zemindar , Right of.—IJjeetment . — The exist- 
ence of a custom in a particular district by which rights 
of occupancy m such district are transferable, will 
not justify the holder ot such a right of occupancy 
in subdividing his tenure, and tiansfemng different 
parts of it to different persons ; and in ease of such 
transfer the ssmmndar is entitled to treat the trans- 
ferees as ti eHpussera and eject them. Tirthanund 
Thakoor ii. Muxty Lall M issue 

[I, Xi. B., 3 Calc., 774 

142. Transfer of proprietary 

rights. — Possession by conditional mm tgagees — 
Sir land — Act' XVIII of 1873, — Purchase of pro - 
prietary rights by mortgagees — The possession of 
sir land by conditional mortgagees must be treated 
as the possession of the mortgagors. Held, according- 
ly, that where the mortgagees of certain proprietary 
rights in a mehal, being in possession of such rights, 
purchased the same at an auction sale, the sir land 
included m the proprietary rights was held by the 
mortgagors, at the time of the auction sale, within 
the meaning of section 7 of Act XVIII of 1873, and 
that after the sale, in virtue of the provision of that 
section, they became entitled to a right of occu- 
pancy m the sfr land. Dakkal Ram v, Wazir Alx 

[I. Iu K„ 1 AIL, 448 

143 . Mortgage.— Mx- 

proprietary tenant— Act XVIII of 1878, s. 7.— 
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BIGHT OF OCCUPANCY " — continued 
3. TRANSFER OF RIGHT— continued. 

Transfer of proprietary rights —continued. 

Transfer of n ghts . — Where a person mortgaged his 
proprietary rights in a mehal, which rights consisted 
of certain lands occupied by him, covenanting to give 
the mortgagee possession for the purpose of cultiva- 
tion and the payment of Government revenue, and 
being at liberty to ledeem the lands at any time at 
the end of the month Jaith, such person could not 
resist a claim on the part of the mortgagee for pos- 
session of the lands on the ground that he had a 
right of occupancy m the lands under section 7 of 
Act XVIII of 1873, such section not being applicable, 
and contemplating something more than a mere 
temporary transfer of proprietary rights. B hag- wait 
Singh v. Mttrli Singh . I. L. R,, I All., 459 

144 . Act XVIII of 

1873 , ss 7, 9 — Ex-proprietary tenant — The right 
of occupancy which a person losing or parting with 
the proprietary rights in a mehal acquires, under 
section 7 of Act XVIII of 1873, m the land held by 
him as sh m such mehal at the date of such loss or 
parting, is a saleable interest. Held, where such a 
right was sold by private sale, that it was ti ansf er* 
able, section 9 of Act XVIII of 1873 notwithstand- 
ing. Umrao Begam v Land Mortgage Bank 
of India, I L B ,2 All , 451, followed A deed exe- 
cuted by a village proprietor purporting to transfer 
his share m the village including his sir land and ex- 
propnetary right, divests such proprietor of the ex- 
proprietary right conferred by section 7 of Act 
XVIII of 1873. Marettndi Dial v Ram Baran 
Rai . . . . I. Ii R., 2 All , 735 

145 . — Transfer of ryot’s interest. 

— Abandonment — Forfeititre — Beng Act VIII of 
1869, s. 6 —A mokurran mirasi pottah was granted 
m 1838 to A who was found to have held there- 
under as a ryot till 1859, when his right, title, and 
interest were sold m execution of a decree, and pur- 
chased by B , and the Utter was accepted as tenant 
by, and paid rent to, the zemindar for nearly twelve 
years The zemmdari being sold m 1871 for arrears 
of Government revenue, was purchased by the plain- 
tiff, who gave B notice to quit, and on his refusal 
brought the present suit to eject him. Meld that 
the right of occupancy which A had acquired under 
section 6 of Bengal Act VIII of 1869, at the time 
of the sale to B,, was not transferable Narendra 
Narayan Roy Chowdhry v Ishan Chandra Sen 

[13 B. Ii. R., F. B„ 274 : 22 W. R., 22 

146. Abandonment . 

—Status of purchaser as regards zemindar . — A 
tenant having a right of occupancy cannot create an 
intermediate tenure between himself and the zemin- 
dar If a ryot not having a transferable tenure 
qraife possession, makes over his interests, and gives 
oiw! the land to a third person, he may he treated as 
having abandoned all rights formerly possessed by 
him in the land. When a purchaser takes posses- 
sion of a non transferable tenure, and interposes him- 
self between the zemindar and the ryots on the land, 
he thereby commits a wrong, and the zemindar may 


RIGHT OF OCCUPANCY— continued, 

3. TRANSFER OF RIGHT — continued . 

Transfer of ryot’s interest— continued, 

sue to declare that no interest is vested m such pur- 
chaser, or to restiam him from interfering with the 
collection of rent. Hureehur Mooeebjee v Jodoo- 
nath Ghose . . . . 7 W. R., 114 

147. * — Recognition of 

transfer by zemindar. — The conduct and acts of a 
zemindar may he such as to take a case out of the 
purview of the Full Bench decision m Marendo a 
Narayan Boy v Ishan Chandra Sen, 13 B L B , 274 
22 TV R , 22, which declares that a right of occu- 
pancy is not transferable, — e g , where a zemindar has 
clearly recognised a transfer and done everything m 
his power m accepting the transferee as his tenant. 
Ameen Btjesh v. Bhybo Mtjndul 

[22 W. R., 493 

148. N -TV. P.‘ Bent 

Act , XVIII of 1873, s 9 .— Male of occupancy rights 
with zemindar's consent — Acceptance of rent by 
zemindar from vendees Contract Act, ss 2, 23 . — 
Estoppel. — Evidence Act , ss. 115, 116 — Under a 
deed dated m 1879, the occupancy tenants of land m 
a village sold their occupancy rights, and the zemin- 
dars instituted a suit for a declaration that the sale- 
deed was invalid under section 9 of Act XVIII of 
1873 (the N -W P Rent Act m force m 1879), and 
for ejectment of the vendees, who had obtained pos- 
session of the land. It was found that the zemin- 
dars had consented to the sale to the vendees, and re- 
ceived from them arrears 6f rent due on the holding 
by the vendors, and had recognised them as tenants 
Meld on appeal under the Letters Patent, that the 
sale-deed was invalid with reference to the provisions 
of sections 2 and 23 of the Contract Act, inasmuch 
as its object was the transfer of occupancy rights, 
which was prohibited by section 9 of Act XVIII of 
1873 Meld, also, that the zemindars having accepted 
the vendees aa tenants and taken rent from them, a 
tenancy was thereby constituted under the rent 
law, that the vendees were therefore not trespas- 
sers ; and that, therefore, the question as to ejectment 
did not fall withm the jurisdiction of the Civil Court. 
Jhinguri Tewabi v. Dijega I. Ii. R., 7 AIL, 878 

Upholding the j'udgment of Mahmood, J , m 
Dtjbga v . Jhingttbi . . 1. 1». R., 7 All., 511 

where Oldeield, J, and Mahmood, J differed m 
opinion. 

149 . Transfer by one co-sharer. 

N.- W. P. Bent Act, 1878 , s. 9 — Suit by reversioner 
Transferee by inheritance.— The plaintiffs sued to set 
aside anusufructuary mortgage of a cultivatory hold- 
ing by the defendants, to the other defendants, on the 
averment that they held the same jointly with M’s 
deceased husband, and she had no right to make the 
mortgage The lower Appellate Court found that 
the land was held separately by M’s husband, and 
that she had succeeded to its occupancy on the death 
of her son The suit was dismissed, in special appeal, 
on the facts found, and also with reference to section 
9 of Act XVIII of 1873. Baranja v. Basdeo 
Misseb 7N.W.,241 
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RIGHT OF OCCUPAHCY— continued. 

3. TRANSFER OF RIGHT — continued. 

150 , — Transfer by proprietor in 

m p~h &!„ — Rx. proprietary tenant — Act XII of 1881 
(N.-W. P. Rent Act), ss 7, 9 — The words of sec- 
tion 7 of the N -W P, Rent Act, “shall have a right 
of occupancy in the land held by him as air/* are in- 
tended by operation of law to confer upon the pro- 
pi letor who has sold Ins proprietary lights m a me- 
tal, irrespective of whether he claims it or not, the 
status of an occupancy tenant, to whom the prohibi- 
tion of section 9 will apply Held, therefore, that 
where a proprietor in a mehal holding sir land, who 
is selling his proprietary rights, at the same time 
transfeis all his rights, actual, vested, or contingent, 
in such sir land, such transfer is one of his right of 
occupancy m such sir land, and as such ispiohibitcd 
by section 9 of the N.-W. P. Rent Act. Gubab Roy 
v. Indab Singh • I* Xi« R., 0 All., 54 

151 , Right of mortgagees from 

tenant. — Mortgagees, Rights of, in suit for eject- 
ment of tenants — If a zemindar obtains a decree m 
the Revenue Court for the ejectment of tenants with 
a right of occupancy who have mortgaged portions 
of their holdings, it does not necessarily follow that 
the interests of the mortgagees detei mme with the 
rights of the original tenants. Where certain ten- 
ants with a right of occupancy mortgaged por- 
tions of their holdings, and the zemindai assented to 
the substitution of the mortgagees for the original 
tenants m respect of those portions of the holding of 
which they had respectively obtained possession, it 
was held that the zemindar could not destroy the in- 
terest of the mortgagees in possession by obtaining a 
decree from the Revenue Court ousting only the ori- 
ginal tenants. Gobeedhun d. Gokal Grand 

[7 1ST. W., 31 

152, Validity of transfer. — 

Eights of mortgagees from tenant — Lease , — 
“Zur-i-peshgi” lease.- Act XII of 1S81 {N.-W. P. 
Rent Act), ss. 8 , 9. — The occupancy tenants oi cer- 
tain land executed a zur-i-peshgi lease in favour of 
certain persons, by winch, m consideration of a sum 
of money, it was agreed that the latter should have 
the right of occupying and cultivating the occupancy 
holding as tenants foi a term of years at a nominal 
rent. In pursuance of this agreement those poi- 
sons obtained possession The zemindar thereupon 
brought a suit against them for ejectment, and to 
have the zur-i-peshgi lease set aside. Held by the 
Full Bench that the zur-i-peshgi lease was a transfer 
of occupancy rights within the meaning of section 9 
of the N.-W. P. Rent Act (XII of 1881), and was 
therefore invalid. Per Petheram, C J.—A right 
of occupancy means nothing hut the right to live on 
and cultivate land as one’s own. Per Straight, J . 
—The last sentence of section 8 of the Rent Act 
should not be read as declaring that any occupancy 
tenant may sub-let his land, but that the scope of the 
proviso is limited to tenants who actually occupy or 
cultivate land under a written lease, without having 
acquired a right of occupancy. Hdayatullah v. 
Ram Nvwaz Rat, Weekly Notes, All , , 1882, p. 80, 
referred to. Abadi Husain v. Jura-wan Lal 

[I, Xi. R., 7 All,, 866 


RIGHT OF OCCHPANTCY — continued, 

3 TRANSFER OF PASmi -continued. 

Validity of transfer — continued . 

153 , — Suit for eject- 

ment — Act by tenant inconsistent with purpose f Of 
which land was let — Mortgage of occupancy hold- 
ing — Cancelmeni of mo? t gage hefote suit for eject- 
ment — Act XII of 1881 (N • W. P. Rent Act), ss, 9, 
93 (b), 149. —An occupancy tenants made an usufruc- 
tuary mortgage of Ins holding, and afterwards had 
the land and the moitgage-dood returned to lmn, and 
the mortgage was cancelled Subsequently, the land- 
lord instituted a suit foi ejectment, on the ground 
that by the mortgage the tenant had committed an act 
inconsistent with the purpose for which the land was 
let, within the meaning of Act XII of 1881 (N.-W. 
P. Rent Act), section 93 (6). Held by Oldhebd, 
</.,that, apart fiom tlie question whether executing a 
mortgage of his holding was an act within the mean- 
ing of section 93 (b) of the Rent Act, the mortgage 
having been cancelled, there was no cause of action 
left, and the penalty should not he enforced, with re- 
ference to section 149. Held by Mahmoud, J,, that 
the occupancy tenure could not bo In ought to an end 
except on grounds clearly provided by the law ; and 
the execution of the mortgage, though illegal and 
void, was not ‘‘any actor omission detrimental to the 
loud” or “inconsistent with the purpose for which 
the land was let ** within the meaning of section 93 
(i b ) oi the Rent Act, and furnished no ground for 
ejectment. Qopal Pandag v, Parsotam Das, I. L. 
R ,, 5 AH., 121 ; and Nai/c kam Singh v. Mur It Mar, 
L L. R., 4 All, 871, referred to. Also per Mah> 
mood, J . — The terms of section 93 (6) of the N.-W, 
P Rent Act apply, exempli gratia, to cases m which 
land is given to a tenant for purposes of cultivation, 
and is used by lum for budding or other purposes, 
Deri Prasad v. IIar Payal 

[I. Xi. B. s 7 All., 601 

154. N.-W. P. Rent 

Act, 1881 , XI f, ss 7, 9 — Sir-land, — Sale of sir 
land by co-sharer , — Rx-propri clary tenant. — Held 
by Petheeam, C . J., and Straight, Oddfieud, and 
Brodhubst, JJ , that the question whether tins pio- 
prietary rights of a co-sharer iu the sn of a mehal 
are distinct and separate from the proprietary rights 
in the mehal itself, so as to enable the owner oi one 
share to sell and give possession of bis sfr alone as 
against Ins co-sharers,' must be determined with re- 
ference to the tenure and conditions under which 
land is held in the mehal by the coparceners, to be 
ascertained m each case. Per Petheram, C, J., and 
Straight and Oldfield, JJ — In zemindari tenures, 
in which the whole land is held and managed m com- 
mon, a co-sharer cannot convey his right of occupancy 
m the sir as something distinct from Ids proprietary 
rights in the mehal In puttulari tenures, in which the 
lands are divided and held in severalty, each proprie- 
tor managing his own lands, there may bo lands which 
come within the classiti cation of sir given in the Rent 
Act, but they would not seem to bo on a different 
footing from any other land held m severalty by a 
proprietor. Per Rrodhurst, J.— So long as a per- 
son is the sole proprietor of a mehal, ho is not re- 
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BIGHT OF OCCUPANCY -continued. 

3. TRANSFER OF RIGHT —continued 

Validity of transfer— continued. 

strained by any lawfiom effecting a sale of bis pro- 
prietary rights m bis sir land, even though heietams 
possession of the whole of the other lands of the me- 
hal. Per Mahhood, J.— That the pioprietary rights 
of a joint co-sharer m his su land foirn an essential 
part of his rights m the mehal , that such proprietary 
rights in the sir land may he sold, but that the pur- 
chaser under such a sale could not obtain any such 
possession as would operate m defeasance of the ex- 
proprietary right in such sir land conferred by section 
7 and secured by section 9 of the Rent Act Sahib 
Ram v. Kishen Singh , Weekly Notes , All , 1882, p, 
19, Sazan Laly JJgrah Rax , Weekly Notes, All , 
1884 , p 103 ; Gulab R aiv Indar Singh , I L JR , 6 
All , 54, and Tirmal Singh v Bhola Singh, Weekly 
Notes , All , 1884, p. 169, i efei 1 ed to Sitae Prasad 
V. Amtue Bibi . , , u R., 7 AIL, 633 

155. Mortgage by 

conditional sale of occupancy rights to zemindar — 
Act XVIII of 1873 (N-W. P Rent Act), s. 9.— Act 
XII of 1881 (N-W P Rent Act), ss 2, 9.— The 
occupancy tenant of certain land, before the N -W. P. 
Rent Act (XII of 1881) came into force, mortgaged 
his rights to his zenundais by a deed of conditional 
sale. The zemindars sued the heirs of the condi- 
tional vendee for foreclosure and possession of the 
mortgaged property. Meld by the Full Bench that 
the terms of the judgment of the Full Bench m Naik 
Ram Singh v Murti Dhar, I X. JR., 4 All, 371, were 
directly applicable to the case, and that the transac- 
tion of mortgage, which was subsequently to become 
a sale, was not a transaction to which section 2 of the 
Rent Act applied, because the sale would not have 
effect till after the Act came into operation. Mttrei 
Rax i?. Ledri . . . 1. 1». R. 5 7 All., 851 

156. — — Effect of trans- 

fer on occupancy right . — Transfer of trees — Act XII 
of 1881, s. 9 —The presumption of law and the 
general rule is that property m timber on a tenants 
holding rests in the landlord m the same way as, and 
to no less an extent than, the property m the soil 
itself. Faqueer Soonar v. Khuderun, 2 N, W., 251 ; 
Agudhia Nath v. Sital, I.L R ,3 All , 567 , Abdool 
Rohoman v. Dataram Bashee, W. R., 1864 , 367 , Rut - 
tonji Fdulji Shet v Collector of Tama, 11 Moore 3 s 
I A , 295, referred to Meld, therefore, where an 
occupancy tenant transferred his holding, that the 
transfer was not only invalid m respect of the hold- 
ing, but m respect also of the trees on the holding. 
Wheie an occupancy tenant, under the impression 
that he was a tenant at fixed rates, sold his holding, 
and the landholder sued 'the tenant and his vendee 
to set aside the transfer as contrary to law, and for 
possession of the holding, — Meld that the transfer 
could not be treated as a relinquishment by the tenant 
of the holding to the landholder, and that the proper 
decree to make was that the transfer should be can- 
celled, that the plaintiff was entitled to eject the 
vendee from the land, but the plaintiff was not en- 
titled to take the holding from the vendor. Kasim: 
Mian v. Banda Husain . I. L, R., 5 All., 616 


BIGHT OF OCCUPANCY— continued 
3. TRANSFER OF RIGnT— continued. 

Validity of transfer — continued 

157. Inquiry as to 

validity —When a ryot alleges a mokurran right 
by purchase, the natuie of his vendor’s title ought to 
be mquned into, and whether it was or was not 
transferable. Gobind Chunder Mozoomdar v. 
Bissumbhurree Dossee, Ram Chunder Mittrr 
v. Ramzanee Bebee . . 2 W. R., Act X, 4 

Banee Madhub Banerjee v. Joy Kishen Moo- 
eerjee . . .4 W. R., Act X, 16 

158, Transfer of ten- 

ure. — J Ejectment of transferee. — Where a tenure has 
been transferred by the tenant, and it is found that 
the transfei was invalid, the zemindar is entitled to 
eject the transferee, and look to the former tenant for 
bis rent. Suddye Purira v Boistub Purira 

[12 B. L. R., 84, note : 15 W. R., 261 

RIGHT OF REPLY. 

1. Witnesses not called for de- 

fence. — Where defendant's counsel did not go into 
evidence, but had not intimated his intention to call 
witnesses, the plaintiff's counsel has a right to reply. 
VlRASVAMI CHETTI V. APPASVAMI CHET!?! 

[1 Mad., 375 

2. - - Decision on appellant’s argu- 

ments after hearing respondent.— Where an 
appellant had been heaid at length and the respond- 
ent heard partly in answer, and the Court came to 
a conclusion after research into the record without 
any new matter being brought forward by the le- 
spondent, it was considered unnecessary to hear the 
appellant m reply. Rousseau v. Nuboo Kishqre 
Bhudro .... 12 W. R„ 302 

3 . * Giving no opportunity for 

reply. — Ground for special appeal.-* -Where an ap- 
peal was dismissed by the lower Appeallate Court, 
after hearing the respondent's pleader, without giv- 
ing the appellant's pleader an opportunity to reply, 
the High Court, on that objection being made a 
ground of special appeal from an ordei of the Judge 
refusing to grant a review on that ground, set aside 
the order and sent the case hack for re- trial Jar- 
dine v. Tarini Mohan Sen . 8B.L. R., Ap„ 44 

Distingushed m Ram Koomar Kyburto Bass v. 
Sonatun Dass Poramanick . 3 C. L. R., 23 

which was a case where, after some explanation 
from the appellant's vakil, the Judge said he did not 
think the Munsif's judgment erroneous, whereupon 
the vakil said he was not desirous of arguing the 
case further, and the Judge began writing his judg- 
ment, and refused to hear another vakil instructed by 
the appellant who came in and asked permission to 
argue the case, 

4. Hearing of rule “nisi”— 

Practice.—Qn the hearing of a rule nisi after cause 
had been shown against the rule, it was objected, on 
counsel rising to support it, that there was no right 
of reply, no affidavit having been used in showing 
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EIGHT OF REPLY. — Hearing of rule 
nisi 99 — continued. 

cause. The objection was ovei ruled and a reply al- 
lowed. Bamasundari Dasi n Ramnarayan Mit- 
tjsb . . . 7 B.L, R., Ap., 57 

5. Question of la, w. — Construction 

of will — JSmdence not called for defendants — In a 
suit for the consti notion of a will, a reply was allow- 
ed although the defendants called no evidence, the 
suit being of the nature of a special case, Judah v 
Judah .... 5 B. L. R., 439 

0 . Crown’s right of reply.— 

Trial of prisoners charged with distinct offences in 
one indictment — Where two prisoners were charged 
with distinct offences in the same indictment, the 
calling of evidence on behalf of one does not give the 
Crown a right of reply upon the other. Queen v 
Abbas 2 Hyde, 247 

7. Use of documents 

in cross-examination by accused , — The lact that the 
accused has, during the cross examination of the 
witnesses for the prosecution, used certain documents, 
and that such documents have been put in as evi- 
dence on his behalf, does not entitle the prosecutor 
to the light of reply, if, when asked upon the close of 
the case for the prosecution whether he moans to 
adduce evidence, the accused says that ho docs not. 
Queen- Empress v* Geeks Chunder Banerjrb 

[1. 3L R., 10 Calc,, 1024 

8 , * Witnesses not call- 

ed for defence . — Reply by prosecutor , — Criminal 
procedure Code (Act JC of 1882), ss . 289, 292 — At 
the close of the evidence for the prosecution, the at- 
torney for the defence, in answer to the Judge, stated 
that ho meant to call witnesses. The Couit then ad- 
journed, and on the following day the attorney stated 
that, on reconsideration, he did not intend to call 
witnesses. The Judge allowed the prosecutor to re- 
ply, Held that, though the strict interpietation of 
sections 289 and 292 of the Criminal Procedure Code 
would warrant this course, it was never meant by the 
Legislature that the prosecute* should have a icply 
when no witnesses aio called foi the defence, the ob- 
ject of the law being evidently to let cat'll side have 
an opportunity of commenting on the evidence of the 
other, and not to give an additional advantage to the 
prosecutor m such a case as the piesent Hurry 
Churn Chuckerbutty v Empress 

[I. Xi. R., 10 Calc., 140 : 13 C. Xu R., 358 

RIGHT OF SUIT. 

Col, 

, 1 Interest to Support Right . 5209 

2 Accrual of Right . , . 5213 

3 Survival of Right . . .5210 

4. Suit brought in two Courts . 5217 

5. Acts done in exercise or Sove- 

reign Powers .... 5217 

6. Attachment, Suit to set aside-— 5219 

7. Awards, Suits concerning— . 6220 

8. Boundaries .... 5221 

9. Building, Suit to restrain— . 6221 

10. Caste questions . # . 5224 


RIGHT OF SUIT — continued. Col, 

31. Cess ... . 5224 

12. Charities 5224 

13. Compensation .... 5231 

14, Contracts and Agreements * . 5231 

15, Co-sharers ... . 5235 

16. Costs ...... 523G 

17, Customary w R kbits . . . 5237 

18 Debtor and Creditor , . . 5239 

19. Decrees, Suits on— . . # 5239 

20. Dignities 5243 

21. Doctors’ Fees . . . 5245 

22. Documents, Loss or Destruction 

of— .... 5245 

23. Endowment, Committee of— . 6245 

24 Enhancement, Notice oe — . 5246 

25. Execution op Decree . . . 5246 

26. Ferry, Suit relating to— . . 5249 

27 Fresh Suits 5249 

28. Government School, Suit for Be- 

nefit of— .... 5251 

29. Idols, Suits concerning— . . 5253 

30. Income Tax ..... 5263 

31. Injuries by Representative of 

Deceased 6252 

32. Injury to Enjoyment of Land . 6253 

33. Instigating Proceedings, Suit 

for — ..... 6254 

34. Interest, Suits for— . . . 6254 

35. Joint Eight 6254 

36. Judicial Officers, Suits against— 6254 

37. King of Oudh, Suit against— . 6255 

38. Landlord and Tenant, Suits 

CONCERNING— . 5266 

39. Loss op Service .... 6268 

40. Maintenance .... 5258 
41 Mesne Profits .... 5258 

42. Misrepresentation . . , 5258 

43. Money had and received , . 5259 

44. Money paid 5259 

45. Municipal Officers, Suits against'— 5260 

46. Obstruction to Public Highway , 5260 

47 Office or Emolument . . . 5262 

48. Orders, Suits to set abides— „ 6265 

49. Possession, Suits for— . 6267 

60 X > ubho Worship, Suits regarding 

Right of— .... 5269 

51 Registration of Name . . 5270 

52 Resumption, Suit for Unlawful— 5270 

53 Revenue, Salk for Arrears of— . 6271 

54 Rkvknuk, Suit for Arrears of— » 5271 

65. Salk in Execution of Decree . 5271 
66 Ship, Sale of— . , . 6276 

57. Subscription to Charitable In- 

stitution 5276 

58. Torts * ... 6277 

59. Witness, Suit for Expenses of—. 5278 

See Act IX of 3847 . 16 B. I», B„ 40 
[I. Iu E,> 4 Calc., 108 

See Act XIII of 1869 * 21 Mad., 427 

See Act XX op 1863, 8, 14. 

[I. B, K,, 2 Had,, 197 
I. Xu B., 7 Calc,, 707 
X. Xu B,» 9 Calc., 183 
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See Cases under Assignment of Chose 
in Action. 

See Attorney and Client. 

[3 B. Ii. B., O. C., 96 

See Bengal Act V of 1875 

[I. L. R., 6 Calc., 453 

See Damages — Suits for Damages — 
Torts . . 1 B. L. R., A. C., 203 

See Endowment . 1. I». R., 3 Calc., 563 
[2 C. Ii. R., 128 
3 C. L. R., 112 

See Fishery, Eight of— 

[I. L. R., 2 Bom., 19 

See Hindd Law— Maintenance— Form 
op Allowance and Calchlation of 
Amohnt . I. L. B., 1 All,, 594 

See Cases hnder Hindu Law — Revee- 
sioners — Powers op Beyersionees, 
&c.— Who may She. 

See Cases under Jurisdiction of Civil 
Court 

See Land Acquisition Act, 1870, s. 39. 

[I. L. B., 4 Calc., 757 

See Letters of Administration. 

[L L. B., 2 Calc., 431 

See Limitation Act, 1877, s. 26 (1871, 
g 27) . . I Xu B., 1 Mad., 335 

See Mahomedan Law— Endowment. 

[I. L. B , 3 Bom., 84 

See Sale for Arrears op Bent — Pur- 
chasers, Bights of— 

[I. L. B., 4 Calc., 520 

See Trust . . I. Iu B., 5 Calc., 700 

See Wrongful Distraint 

[I. L. B., 4 Calc., 890 

1. INTEREST TO SUPPORT BIGHT. 

1. — . Party without right or in- 

terest in subject-matter of suit.— A paity must 
show due right or mteiest m the subject-mattei of 
the suit to entitle him to complain of any acts in- 
jurious thereto, and a mere stranger without interest 
cannot maintain any suit. Chundun v Talib Ali 

[2 H. W„ 41 

Bheedharee Singh v. Kishen Pershad Singh 

[15 W. B., 106 

2. Want of interest in suit.— 

Procedure %n appeal,— Stay of proceedings on appli- 
cation — The High Court will not, on the application 
of the defendant, stay all proceedings m the appeal, 
on the ground that the plaintiff has no interest m 
the suit, that "being a question which can more pro- 
perly he raised m the suit or appeal itself In the 
matter op the petition of Khodejoonissa 

[7 W. R„ 486 


BIGHT OF SUIT— continued. 

1, INTEREST TO SUPPORT BIGHT— continued, 

3. Bight to expose fraud in 

Court. — Evasion of order for guardians of minor 
to account — Where a gross fraud is being piactised 
on a Couit, with the object of evading an oidcr 
which the Court has made directing a mmoUs guai- 
dians to account, any person who appears before the 
Court and exposes the fraud, undertaking also to 
prove it, has a locus standi in Court, and has a right 
to be heaid. Hossein Ali Khan v Burkut Ali 

[10 W. K., 372 

4. Suit on covenant by pur- 

chaser. — Held that the plaintiff had no right to sue 
for the enforcement of the promise made m favour of 
the peison from whom she bought, who did not con- 
vey to her the right to sue upon oi otherwise enforce 
it. Kishoree v, Jey Kishore Dass 3 Agra, 46 

5 . Suit by male members of 

family. — Insult to women — Reid that male mem- 
bers of a family cannot sue for the injury or insult 
which they have sustained indirectly m consequence 
of ill-treatment of certain female members of the 
family, and that if there was any lemedy by suit for 
such grievance or dishonoui, it was open to the 
women themselves, and not to the plaintiffs Oodai 
v Bhowanee Pershad . . .1 Agra, 264 

0 , Suit to have trust fund paid 

into Court. — Suit quia timet . — Want of title or 
interest m plaintiff — A suit, the sole object of which 
was to have a trust fund paid into Court, was dis- 
missed on the ground that the plaintiff had no actual 
title to any part of the fund. When the plaintiff in 
a suit, seeking solely the payment into Court of a 
fund for the relief of poor Armenian orphans, had no 
interest, except as a member of the Armenian com- 
munity, — Reid that he had no such title to part of 
the fund as would support the suit Reid, also, that 
the consent of the defendants, the trustees of the 
fund, to the decree sought by the plaintiff, would not 
justify the Court m making it. To support a bill 
quia timet the plaintiff must have a title in posses- 
sion or expectancy, and the property must be in 
danger. Satoor v Satoor . . 2 Mad., 8 

7 . Interest sufficient to maintain 

suit. — Suit by t epresentatives of testator to enforce 
charitable or religious trusts under will — Plaint, 
Allegations in — 'The representatives of a testator are* 
entitled to sue for the enforcement of the due perform- 
ance of trusts created by him for religious and cha- 
ritable purposes, and m which they are not personally 
intei ested, but their suit will be dismissed, unless 
upon their plaint they substantially allege a state of 
circumstances which, if proved, will constitute a 
distinct bieach of trust. Beojomohun Doss tu 
Hurro Loll Doss . , , 6 C. Ii. B. # 58 

S, Suit by wife m 

absence of husband for his share of property under 
partition-deed — Plaintiff brought a suit to^procure 
delivery to her of a share of land purchased with 
money subject to the provisions of a deed of partition 
executed by her husband and the undivided members 
of his family. Plaintiff’s husband had been since 
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BIGHT OF SUIT — continued. 

1 INTEREST TO SUPPORT' RIGHT — continued 

Interest sufficient to maintain suit— cob- 
tinned 

1854 absent m a foieign country. Held tliat the 
plaintiff suihciently lopicsoiited 1 km absent and 
divided husband to enable hei to sue lm his shine 
Papammal v Kamaswami OiuiTTi . 2 Mdd., 365 

9. Interest, as Collector of reve- 

nue, of Government — Suit foi accretion — A 
chui, B, formed by giadual accretion to an estate 
(mouzah B ), was resumed by Government, who suc- 
cessively made tempoiaiy settlements foi it with the 
putmdai of mouzah B , and finally with the zemm- 
dai While the second settlement was m loice, 
anothei cliui toimed, and a dispute aiosc between the 
putmdai ot B and the putmdai ol an adjoining mou- 
zah, D , as to its owneislup Tluee suits wei e brought 
by the lafctei, claiming the second ohm as an at no- 
tion to Ins estate, in all which suits he was successtul, 
and m one oi which Govei mnent w\is> a pai ty Govern- 
ment then sued to sot aside the dociecB m the two suits 
m whuff it was not a p&ity, and for possession oi the 
land m dispute, and it was found in that suit that the 
land was continuous to ohm B , and not to mouzah I> 
Held that Government, having a tight to revenue, 
but not to actual possession, could have no loom 
standi as plaintiff m such a suit MookTAkEBuns 
DeBISA V . COLLECTOR OP BUlti) WAN 

[12 W. B., 204 

10. Interest of lumbar dar.— 

Sint for a umv paid an nnzzmana befo?e resumption* 
— A eeilam sum was paid to Govei rmumt as nuzzor- 
aua during the exist erne of the maaioo grant through 
a lumbardai, Aitei the nmafee was icsumed, and 
a Govei mnent punma assessed upon it, the ntiz/ei- 
ana continued to he paid until the mteu‘«t ol the 
hold ex of the resumed maatee was eemfiseated foi le- 
helbon and sold at auction Aitei the < oniiseatnm, 
Government allowed the amount to the lumbaidai, 
by deducting it iiom the imumiit oi Govei muent 
icvcMiue paid by him Held that by stub anaugo- 
ment the Government did in efTiafc icmvcy to him 
(lumhardai), as trustee on hehali oi Government, such 
an interest m the estate as would enable him to sue 
and enforce such claim ZIahoor IIohhmn » Asstrn 
Alt .... 2 Agra, Ft II, 178 

IX. Interest under deer eo.—tinit 

for balance due on dec? ee — Jjeo ee for money — The 
appellant having obtained a dec tee for money, sued 
to recovei the unsatisfied balance theieof Iiom the 
respondents, alleging that the piopcxty of the de- 
ceased judgment-debtor (being one-seventh share in 
the legacy oi his father) was m tlioir possession 
He piayed that, aitei due inquiry, adjustment of ac- 
counts, and the detcumnation of the value of the 
said legacy out of the shaio which might he found 
duo to the -judgment debtor, the above-mentioned 
balance might be doneed with interest and costs 
Meld that the decree did not vest m the appellant a 
light to the pioperty sued for, and consequently he 
could not maintain the suit. Mahomed Aoa Alt 
Khan v Widow of Balmakanp 

[L. B., 3 I. A., 241 : 26 W. E., 82 


BIGHT OF SHIT — continued 
1 INTEREST TO SUPPORT RIGHT— 

12. Bight of remote heir.— 

istenee of near hen — Dm mg the existence ol a non i 
hen , a moio distant hen cannot sue Biktiam Sing H 
alias Bibiinn Singh v. Induiultit Koonwar 

L6 w. B., 2 

13. Suit by widow to set asi&o 

sale of reversioner's interest.— A suit by a 
widow to set aside the sale oi a judgment-debloi\s 
interest as leveisioner is not maintainable Sinn 
Koonwek v . Sahho Singh , . 2 Agra, 255 

14. Suit by widow as represent- 

ing husband — Hindu widow where a o>i\ are alive 
— Disclaims by sons — A Hindu widow cannot sue 
as repiesentative of bei husband when sons aie alue, 
noi will a petition tiled by the sons m a Hint brought 
by hoi as with repmentative (m winch petition the 
sons state that she has always been m possession oi 
the property and is entitled to sue) cure the defect m 
hei title. Heldy also, by MACinusithON, that, m tin* 
absence oi proof that the widow was (he next rever- 
sioner after the sons, even a disclaimer by f ho sons 
pi ioi to the institution of the suit, if it did not 
amount to an absolute assignment to iho widow, 
would not entitle hei to sue Ram Kannyn Goh- 
SAMKH V M HIS UNO MOYNE DOBSICE . 2 *W*. B., 49 

Jannobbe CiiOWpinuiN n, Dwarkanath Roy 
Chowjdhky ... 7 W ♦ B,, 455 

15. Interest of Government after 

grant * — Suit to recover surplus land from neigh* 
hour my <p ant ecu of Gove? mnent who have encroached, 
— Whom a un tain quantity oi laud was gi anted by 
Government to hoveial gianteos, subjint to the condi- 
tion oi tesumption it the land wine allowed to ionium 
uncultivated lor certain yeais, and d w subsequently 
found that several gtantecs were not m possession oi 
the hind uuiospondmg in quantity with that ougm- 
ally gi anted to tlnun, Held that the i ight ol smf to 
teeovei possession oi such surplus land was vested ui 
the othei grantees and not m the Govei mnent, who 
lmd no lomammg mteiest m it, except that of re- 
sumption GOVERNMENT IK UAM CHARPN MlSU 

L2 Agra, 74 

16. Suit on beb« If of deceased 

lunatic’s estate. — Manage? appointed by Court of 
Wards — Parties — One L , in December 1867, 
undei took by a security-bond to he answerable to the 
Couit of Wards fox any delimit, m the payment 
of rent which might be made by 8. m performing the 
stipulation ol a ceitam lease made to 8, A/., described 
as manager under the Conti oi Wauls oi the estate 
of a lunatic, deceased, bxoughta suit on the bond 
against 8, and lus brother Held Uiu delemhmta 
wore not liable The smt was not properly fra mod. 
The suit should have been brought, its to an ears ac- 
cruing duo during the lifetime of B, t by hut personal 
representative, and as to at rears accruing due after 
B ’« death, by the successor of #. Jlf., not being in 
exthex position, was not entitled to sue. Mahomeu 
Abdul Hye v . Uitnjtbt Hi note 

l L13 B, Ii. B„ Ap.» 14 : 22 W* B., 200 
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RIGHT OF SUIT — continued. 

2. ACCRUAL OF EIGHT. 

17. Cause of aotion.— Limita- 

tion. — Misapprehension of legal rights — A judg- 
ment of a Court altering a pure legal misapprehen- 
sion as to rights and status, and passed m a syit to 
which A. was not a paity, cannot confer any fresh 
cause of action as against A by the party who pre- 
viously misapprehended his correct legal claim. 
Lote Ali Khan is, Arzuloonissa Begum 

[3 W. R. } 113 

18. — * Bight of unborn 

son — 'Hindu law — Limitation — The texts of Hindu 
law laying down the right of an unborn son to sue, 
only inculcate a family duty, and do not apply to 
the operation of the law of limitation so as to give a 
perpetual right of action Seethe Pershad Singh 
v Gour Deal Singh . . 1 W. R., 283 

19. Suit for pre- 

emption — Mortgage . — A pre-emptor may sue any 
time before the expiry of a year from the date of 
transfer of possession A moitgagee's absolute right 
and his claim to pre-emption arise from the tune 
the sale becomes absolute. Jankee Kooerw Lekra- 
nee Kooer .... W. R., 1804, 285 

20. — Suit for pre - 

eruption — Conditional sale — Heldper Pearson, J"., 
and Straight, J (Spankie, J , dissenting) — That 
the cause of action of apeison claiming the right of 
pre-emption m the case of a conditional sale arises 
when the conditional sale takes place, and not when 
it becomes absolute, and therefore, where a condi- 
tional sale took place in 1867, and after it had be- 
come absolute a person sued to enforce his right of 
pre-emption jn respect of the property sold, basing 
his claim upon a special agreement made in the 
interval between the date of the conditional sale and 
the date that it became absolute, and alleging that 
his cause of action arose on the latter date, that the 
suit was not maintainable, the plaintiff having no 
right of pre-emption at the time of the conditional 
sale. Laohman Prasad v. Bahadur Singh 

[I. L. R., 2 All., 884 

21. Suit for pre- 

emption — Mortgage — Conditional sale — The cause 
of action of a person claiming a right of pre-emption 
in respect of a mortgage by way of conditional sale 
arises on foreclosuie of such mortgage, — that is to say, 
on the expnation of the year of grace without pay- 
ment by the moitgagoi of the mortgage-money, in- 
asmuch as on the expiration of such period the 
mortgagee acquires a proprietary title to the mort- 
gaged pioperty Such person can therefore sue to 

^enforce his right of pre emption on the expiration of 
P&uch period, and need not wait to do so until the 
f mortgagee has obtained proprietary possession of 
the mortgaged property. Hazari Ram r, Shankar 
Dial .... I. In R„ 3 AH., 770 

22 . — — — Conditional sale. 

— Pre-emption.—- Wapb-ul-urz —On the 12th May 
1871, B. mortgaged, by way of conditional sale, a 


RIGHT OF SUIT — continued. 

2. ACCRUAL OF EIGHT — continued. 

Cause of action— continued. 

share of a village to A , a stranger. Such mortgage 
having been foreclosed, A sued B. for possession of 
such share, and obtained a decree on the 16th April 
1878, m execution of which he obtained possession 
of such share on the 9th September 1878 On the 
1st September 1879, 5 , a co-sharer, sued A and B. 
to enforce his right of pre-emption in respect of 
such share, founding his suit upon the following 
clause m the administration paper of the village . 
u When a shareholder desires to tiansfer his share, a 
near relative shall have the first right, next the 
shareholders of the other pattis ; if all these refuse 
to take, the vendor shall have power to sell and 
mortgage, &c., to whomsoever he likes ” Held 
(Pearson, J. y dissenting), having regard to the 
terms of the administration paper, that a cause of ac- 
tion accrued to S. when such mortgage was foreclosed 
Per Spankie, J , Oldeield, J., and Straight, J, 
(Stuart, C. J., dissenting), that a cause of action 
also accrued to S when such share was mortgaged by 
way of conditional sale to A. Alu Prasad v. Su- 
khan . . . . I. L. R„ 3 All., 610 

23. Suit for pre- 

emption. — Mortgage by conditional sale — The wajib* 
ul-urz of a village provided that the right of pre- 
emption should accrue “ not only m respect of abso- 
lute sales, hut also in regard to conditional sales, 
mortgages, and ticca leases.” Held that under 
its terms the right of pre-emption accrued on a 
mortgage by conditional sale becoming absolute. 
The ratio decidendi m Alu Prasad v Suhhan, I. L . 
B., 3 All., 610, relied on The pre-emptor, m the 
case of a mortgage by conditional sale which has 
become absolute, is bound to pay as the price of the 
property the entire amount due on such mortgage at 
the time it became absolute. Ashik Ali v Mathura 
Kandu .... I. L. R., 5 All., 187 

24. First and second 

mortgagees — Dispossession of second mortgagee — 
Limitation — Interest — Z. being indebted to A , exe- 
cuted in his favour a written mortgage of ceitaiu 
lands, m which it was agreed that if the debt was 
not repaid within a fixed time, A. should be put mto 
possession of the lands. Subsequently Z executed 
m favour of P, to whom also he owed money, a 
second moitgage of the same land subject to the 
same condition. P. not receiving payment within 
fhe stipulated time, sued Z. on the mortgage and 
obtained a decree for possession of the lands, under 
which he was put mto possession in the year 1846, 
After P. had obtained his decree, A , whose debt had 
likewise remained unpaid, brought a suit as first 
mortgagee against Z, and P for the possession of 
the lands, and obtaining a decree, recovered posses- 
sion in the year 1847, dispossessing P. In the year 
3870, the heirs of Z having paid off the debt due to 
A., resumed possession, whereupon the heirs of P. 
applied to he restored to possession in execution of 
the decree obtained by P. in 1846, This application 
having been rejected on the ground that that decree 
had been fully executed wlien P. obtained possession 
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BIGHT OS* SHIT —continued. 

2, ACCRUAL OF RIG HT — continued. 

Cause of action— continued, 
under it, the heirs of P. instituted a suit against the 
heirs ot Z to recover possession and for interest 
during the tune they woi o dispossessed. KM by 
their Loidships ol the Judicial Committee, reversing 
the decision of the High Court, that the heirs of P. 
were entitled to possession on A*s mortgage being 
paid off, and that their cause of action accrued and 
limitation ran against them from the time when the 
heirs of Z resumed possession. Held , also, that they 
were not entitled to a deciee for the interest accruing 
during the time they were dispossessed Narain 
Singh v. Simbhoo Singh . I. L . R,., 1 All , 325 

[L. R., 4 I. A., 15 

25, . Suit by pur- 

chaser for possession. — Sale for arrears of revenue*— 
Limitation . — In suits instituted by a pm chaser to 
recover possession of an estate sold for arrears of 
Government revenue due in respect of such estate, 
the period of limitation cannot be calculated, under 
any en cumstances, from a day anterior to the date 
of purchase. Naratn Chundwr v. Tayt4$R 

[I. L. R., 4 Calc,, 103; 3 C, 1*. R„ 151 

20 , Smt to recover 

compensation for land taken for public purposes 
and paid by Government to wrong party, — In a suit to 
recover money paid by Government to the defendant 
as compensation for land taken for public purposes 
which the plaintiff alleged to belong to him and not 
to the defendant, — Held that the plaintiff’s right of 
action against the defendant accrued at the time 
when the defendant fust took the money from Gov- 
ernment, and that the ignorance of the plaintiff in 
regard to the accrual of his i ight did not prevent the 
time from running against his suit, unless it had 
been brought about by the fraud of the defendant. 
Ajsroai. Singh v, Lalba Gopeenath 

[8 W. R., 23 

27 , — — Possession of 

lands not capable of occupation*— Kb at,— Whan 
lands which arc not in their nature capable of actual 
occupation (such as a khal) appertain to lands which 
are occupied, the possession ot the former in point of 
law necessarily follows that of the latter ; but when 
a khal dries up and becomes culturable, if any one 
to whom it do^not belong takes actual possession 
of it, a cause faction accrues to the person in pos- 
session of the land to which the khal uppei tains 
fiom the time of the wrongful possession, and not 
from the time of the khal becoming culturable or 
cultivated. Sunngd Ali v* Kurimoonissa 

[9 W. B., 124 

28. — Promise to pay 

** when I am ableP — In a written promise to pay 
v when I am able,” those words are not to be treated 
as mere surplusage but as a binding part of the con- 
tract, The promisee's cause of action does not ac- 
crue until the promisee is in circumstances to pay. 
Watson & Co v. Blech ynden . 1 W. B., 388 


BIGHT OF SHIT-cott/^aetf. 

2. ACCRUAL OF RIGHT — continued* 

Cause of action — continued . 

29. — Suit for lost pro- 

perty discovered . — Jut iuHriian. — Whore property 
lost i^one district is found m nnothci, m the pos- 
session of a party who refuses to restore it, the 
owner's cause of action arises from tlu» date of such 
refusal,* and a suit to recover possession ol the pio- 
perty must be instituted m the district m which it 
is found Ram Pertaj? Singh in B ho la butty 
Koonwar . . . , 9W.R () 68 8 

30. _ Service watan 

land . — Successive life-tenants — Wheie hmd belong- 
ing to a sci vice watan held on a tenmo of successive 
life-estates had passed out of the possession of the 
watandars, it was held that a cause ot action to 
recover such land accrued to each su< oohhivo life- 
tenant upon the death of his predecessor Krai a 
bin IIanmia v, Gurubav . . 9 Bom., 282 

31. — — — — - — — — - — — BnUmption ~— 

Constructive payment,— Where an assignee of land 
covenants with his assignors to repay all the moneys 
which they have at any time actually or < mist i netively 
paid to Government for redemption, a suit against 
him, where money has not been actually paid, is pie- 
mafcnre, unless there is some definite agreement with 
Government m to the amount winch Government can 
enforce. W oodrow v„ Soh i lw, tt 

[1 Ind. Jur., 3ST. 8,, 90 

32 , — — — — — — - — liepmUaiton by 

tenant of landlord's title.— The repudiation of a ten- 
ant's title by his landlord can only form one cause 
of action, however often that repudiation is repeated. 
Nunb Kxshobe Singh v. Itausa Pjsiihii u> Mitnout, 

(13 W.R., 84 

X SURVIVAL OF RIGHT. 

33, « — — Trustee and cestui que 

trust,—* Survival in representative of cestui yuc 
trust of right to sue,— If the money duo on a bond 
belonged to A,, and /*., the nominal plaintiff m a 
suit on the bond, was a trustee for him,— field that 
Ah sou might sue to get the benefit ol the decree ob- 
tained by B. Juggobgnjdhoo Coqnhoo V N 7 I h Com uz 
Suemah .... W, B., 1804, 100 

34, — - Bevival of suit in favour of 

minor. — Suit for partition,— A suit tor a partition 
of family property was, upon the death of the plain- 
tiff, revived on behalf ol his minor sons with the per- 
mission of the Court of first instance, ami a decree 
for a partition given. The Appellate Court reversed 
the decree, upon the ground that, as a partition can 
be enforced on behalf’ of minors only when it nut bo 
proved to be necessary for tho protection of the mi- 
nors’ interest, the cause of action did not survive to 
the minors. Meld by tho High Court that tins was 
not a universal rule, and tho Court of first, instance 
having allowed tho suit to be revived, considering 
that it had been brought on grounds which entitled 
the minors to the partition, the competency of the 



( 5217 ) 


DIGEST OP CASES 


( 5218 ) 


BIGHT OF SUIT— continued. I 

3. SURVIVAL OP RIGHT — continued. i 

Revival of suit in favour of minor— con- | 

tinned. I 

plaintiff to proceed with the suit was not open to oh- j 
jection m the lower Appellate Court PARpATHi 
© Manjayakarantha . . .5 Mad., 193 

35. Suit against agent for ac- 

count. — Death of agent — Act X of 1S59, s 20 — 

A right of suit accruing against an agent for money 
received and accounts kept, falling within the class 
mentioned m section 24, Act X of 1859, survives the 
death of the agent Hills ©. Shoehee Monee 
Bosses . . . . 10 W. R., 59 

4. SUIT BROUGHT IN TWO COURTS. 

38. Suit simultaneously brought 

in different Courts on same cause of action. 
— Bar to maintenance of suit — Election . — A suit 
brought in a District Munsiffs Court, filed on the same 
day as a suit for the same amount brought on the same 
cause of action in the Small Cause Court, is not a bar 
to the maintenance of the Small Cause suit , but the 
plaintiff must elect which suit he will proceed with 
StTBBRAMANYIAN V. GANAPATHI 

[L L. R., 2 Mad., 123 

5. ACTS DONE IN EXERCISE OF SOVEREIGN 
POWERS. 

37. Suit for damages for refusal 

of license by Excise authorities — Liability of 
Government. — 21 Sf 22 Vict m , c 106 — Matter of 
revenue — 21 Geo . Ill , c 70, s 8.— The plaintiff, 
for some years before and np to 31st March 1874, 
carried on the busmess of a retail dealei m ganja 
and sidhi m Calcutta, and occupied for that purpose 
certain shops and godowns duly licensed under the 
Government regulations with respect to such sales. 
The license had to be renewed annually, and might, 
for sufficient cause, be withdiawn at any time within 
the year which terminated on 31st March On 4th 
March 1874, while the plaintiff was carrying on his 
business, the Superintendent of Excise for Calcutta 
put the right to sell ganja and sidhi for the year 
commencing the 18th April 1874 up to the public 
competition, which was the usual way of distributing 
the yearly licenses The sale notification contained 
a list of the shops with the localities where they 
were situated, but the light was reserved, m case of 
combination or for other cause, to transfer, before 
settlement, any shop from the locality specified, fo 
some locality in the neighbourhood ; and the condi- 
tions of sale were stated to be “that the Collector 
does not bmd himself to accept the highest bid , that 
the settlement with the accepted auction-purchasers 
will be contingent on the approval by the police 
authorities of the proposed locality of the shop, and 
the character of the applicant for license ; that the 
person accepted as the auction-purchaser shall deposit 
at once a sum equal to the license fee payable for two 
months, and shall at the same time state m writing 
in what building his shop will be opened, it being 


RIGHT OF SUIT— continued 

5.' ACTS DONE IN EXERCISE OP SOVEREIGN 
POWERS— continued 

Suit for damages for refusal of license 
by Excise authorities — continued 

understood that the above deposit will be returned to 
any person whose license is subsequently refused for 
police reasons. 55 At the sale the plaintiff was the 
highest bidder for the licenses for five shops for the 
sale of ganja and sidhi, and his bids were recorded, 
and he also paid the denosit due m respect of the li- 
censes amounting to R968 Subsequently the Excise 
authorities refused licenses to the plaintiff for the 
five shops, and failed to return the deposit made m 
respect thereof Iu a suit brought by the plaintiff 
against the Secretary of State m Council for India, 
m which he alleged that the Government had accept- 
ed his bid, and thereby contracted with him to give 
him the licenses and allow him to carry on his trade 
m ganja and sidhi, and that by their not giving him 
licenses, and so forcing him to close his godowns and 
shops, they had committed a breach of contract for 
which he was entitled to damages, — Held, on the 
evidence, per Phear, J, that there was no contract 
between the plaintiff and the Government. Held, 
also, both m the Court below and on appeal, even 
assuming there was a contract, that the suit was not 
maintainable, being m respect of acts done by the 
Government in the exercise of sovereign powers. 
Suits such as might, previous to the passing of 
21 and 22 Victoria, Cap. 106, have been brought 
against the East India Company, and subsequently 
against the Secretary of State m Council, aie limited 
to suits for acts done m the conduct of undertakings 
which might be earned on by private individuals 
without sovereign powers. Nobin Chttnder Dey 
v. Secretary oe State por India 

[L Jj. B., 1 Calc., 11 : 24 W . R. s 309 

38. Suit for illegal levy of im- 

port duties by Collector.— In 1877 H shipped 
salt from Bombay to Malabar ports, having conformed 
to the provisions of the Bombay Salt Act, 1873, and 
paid Rl-13 0 per maund, the full duty then leviable 
under the Tariff Act, 1875. By a notification under 
clause B, section 6, of the Tariff Act, the Governoi 
General m Council had exempted salt which paid the 
excise duty at Bombay from liability to pay more 
than the difference between what was so paid and the 
import duty leviable under the Tariff Act While 
the salt was m transit, the Salt Act of 1877, which 
raised the impoit duty to R2-8-0 a maund, came into 
force The Collector of Malabar levied 11 annas a 
maund on the salt imported, m the belief that he was 
so authorised by law, and his action was ratified by 
Government Held that, assuming the Collector’s 
acts to be illegal, a suit to recover the amount so 
levied would lie against the Secretary of State for 
India m Council. Held, also, that the payment at 
Bombay was not a payment of import duty by anti- 
cipation, and that the plaintiff was not excused by 
the notification of the Governor General from paying 
the amount levied by the Collector Nobm Chunder 
Dey v. The Secretary of State for India, I L JJ,, 1 
Calc , 11 , dissented from Held , on appeal, that the 
acts of State of which the Municipal Courts of Bn- 
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RIGHT O R SUIT — continued . 

5. ACTS DONE IN EXERCISE OF SOVEREIGN 
POWERto — continued 

Suit for illegal levy of import duties by 
Collector — continued 

tish India are debarred fiom taking cognisance, are 
acts done m tlie exercise of soveieign poweis which 
do not profess to be .-justified by municipal law 
TVheie an act complained of is professedly done under 
the sanction of municipal law, and m the exer- 
cise of powers confeired by that law, the fact that it 
is done by the so\ereign powei, and is not an act 
which could possibly be done by a pnvate individual, 
does not oust the junsdiction of the Crvil Couits 
Hari Bhanji ©. Secretary of State for India 
[I. L. R., 4 Mad., 344 

S C on appeal, Secretary op State for India 
e Hari Bhanji . I L. R., 5 Mad., 273 

30 Suit for breach of contract 

by Government to grant proprietary rights 
in land. — Contract entered into or acts done m the 
exercise of sovereign yoioers — The plaintiff m this 
suit, alleging that the Government had gi anted him 
a lease of ceitani land with the rights of a proprietor, 
promising to confer on him the proprietary rights 
in such land if he did ceitam things, that he had 
done such tilings, that the Government had refused 
to perform such piomise and had confeired the pio- 
pnetary lights m such land on anofcliei person, claimed 
by virtue of the conti act betw ecn him and the Govern- 
ment, and as against the Government and such pei- 
son, propnetaiy possession of such land Held per 
Spankie, J , that, assuming that tlie Government had 
enteied into such a contract with the plaintiff as 
alleged, the suit would not lie, inasmuch as such con- 
tract was enteied into, and the lefusal of the Govern- 
ment to confei rhe piopnetaiy rights m such land on 
the plaintiff, and the giant by it of such rights to such 
peison, were acts done m the exercise of sovereign 
powers Held per Stuart, C J^tliat the Govern- 
ment had enteied into the conti act alleged by the 
plaintiff , that the suit would lie, as the Government 
had not entered into such conti act m the exercise of 
sovereign poweis, but in the capacity of a pnvate 
owner , hut that the plaintiff J s case failed, as he had 
not perfoimed his part of such conti act Riskin' 
Chand v Secretary of Stite for India 

[I. I*. R., 3 All., 829 

6. ATTACHMENT, SUIT TO SET ASIDE — 

40. Suit by mortgagee.— Mort- 

gagee not claiming through judgment-debtor — A 
mortgagee claiming title otherwise than fiom the 
execution-debtor is competent, on behalf of himself 
and his moitgagor, to sue to raise an attachment on 
the property of which he is mortgagee Waio-an- 
kar v . Wadekar . . 5 Bom., A. C,, 194 

41 . , Mortgagor and 

mortgagee — A and B borrowed money from D , 
with G as their surety, mortgaging their house to 
C, to secure him from loss The same house having 
been previously given to D , C. had to pay the debt 


\ RIGHT OP SUIT — continued 

6 ATTACHMENT, SUIT TO SET ASIDE— 
continued 

Suit by mortgagee— continued. 

to X> , but the house was attached by H m execution 
of a decide against A. and B C sued 1> and H to 
raise the attachment Held that the action did not 
llC ShIYLAL BIN KhTJBCHAND v Balyantrav 
Vinayak . . 2 Bom, 75 : 2nd Ed., 70 

42. Suit for attached property. 

— Property collusively attached by one defendant 
against another — Cause of action — In a suit to 
establish a claim to pi opeity which had been attached 
m execution of a decree obtained by one defendant 
against another, which the plaintiff alleged to be 
collusive, — Held that the plaint disclosed a cause 
of action Mahomed Gazee Chowdhry v Shum- 
bhoonath Missee . . 22 W. R., 389 

7. AWARDS, SUITS CONCERNING — 

43. Suit on award made ultra 

vires. — A suit on an awaid made m which the 
aihitratois ha\e exceeded then powers is not main- 
tainable. Duejan Singh v Sibia 

[7 H. W., 329 

44. Suit to enforce private 

award. — Refusal of Court to file award under s. 
B27, Act VIII of 1859 — A suit lies to enfoice an 
aw r ard made without the intervention of a Court of 
Justice where an application has been made to file 
it as an aw r aid and has been lefused Kota See- 
tamma v Koelipurla Soobbiah . 8 Mad., 81 

Palanipea Chetty v. Rayappa Chetty 

[4 Mad, 119 

45. Award made on 

submission by pei son professing to 'represent coni', mi- 
nify i,i religious matters — The Couits will not inter - 
foie to enforce peifoi mance ot an awaid made under 
a submission to aibitration enteied into by a few 
pei sons, without the consent ot the eutne commu- 
nity, m respect of a icligious quairel i elating to a 
state of things which has been m ioice at a mosque 
tor fifty years, by the common consent of all the 
worsluppcis having an mteiest theiem Zahid v 
Peered . . , . * . 3 W., 92 

See also Muzhur Ali v. Ganesk Kooer 

[3 NT. W., 46 

46 — — — Suit for compensa- 

tion awarded by punchay et in accordance with caste 
custom — The plaintiff sued tlie defendants, his wife 
and her father (hist and second defendants) to re- 
covei damages for the non-performance of a con- 
tract wheieby the defendants agicedto deliver to the 
plaintiff a specified quantity of gram. The plaintiff 
and the fiist defendant appeared before a punchayet 
composed of membeis of their caste, and the first 
defendant having lefused to live any longer with 
the plaintiff the punchayet awarded the compensa- 
tion claimed, and the defendants promised to deliver 
the grain It was found that the award of the 
punchayet was in accordance with the custom of the 
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BIGHT OF SUIT — continued. 

7. AWARDS, SUITS CONCERNING— continued. 

Suit to enforce private award— continued 

caste in cases m which the wife refused to live with 
the husband. Held that the plaintiff was entitled 
to maintain the suit. Soobba Teyan b Mqothoo- 
xgoby ..... 6 Mad., 40 

47. Suit to set aside award.— 

JBeng Reg. IX of 1833 , ss. 6 y 7, and 9 — Consent to 
arbitration — Held that a suit for cancelment of an 
award made under sections 6 and 7, Regulation IX 
of 1833, where it was not alleged that the proceed- 
ings were contrary to law, hut that the plaintiff did 
not consent to it, was not maintainable under sec- 
tion 9 of the said enactment ; the consent of the 
parties not being necessary under the provisions of 
those sections. Ikbamoollah «. Sheo Pebshad 

[2 Agra, 340 

48. Award as to set - 

tlement. — Beng Reg. IX of 1833 , s. 9. — Necessity 
to set aside award —It was held that a suit to obtain 
possession of a moiety of certain lands, by establish- 
ment of the title of the plaintiffs as purchasers and 
the cancelment of an award of arbitrators, was not 
barred by section 9 of Regulation IX of 1833 The 
award was brought about, not nnder that Regulation, 
but owing to an application of the plaintiff for a parti- 
tion of the share under Regulation V II of 1822, which 
application was rejected in reference to the award 
declaring the plaintiffs vendors were not in posses- 
sion at the time of the sale. It was not necessary 
that the award should be set aside prior to an adju- 
dication on the claim, as it determined no question 
of title. If the dispossession of the vendors did not 
take place at a period more remote than twelve years 
before the commencement of the suit, the plaintiffs 
were entitled to a decree for possession on establish- 
ment of their right, even if there was no sufficient 
reason to set aside the award. Gunga Baksh v. 
Waii Basse: . . . 7 3ST.W,, 169 

8. BOUNDARIES. 

49. Suit to compel neighbour- 

ing landholders to fix boundary.— Absence of 
hostile act —A proprietor of land has no right to 
bring a suit to compel his neighbours to agree to a 
particular line of boundary being marked out between 
his lands and theirs where he does not venture to 
say that they have by any overt act transgressed 
that boundary. Ameeboonnissa Begum v Gopal 
Sahoo .... 22 W. R„ 134 

9. BUILDING, SUIT TO RESTRAIN— 

50. Suit to restrain owner of 

land from building.— Interference with easement 
or right . — A suit will not he to restrain an owner of 
land from erecting buildings on his land, unless by 
doing so he is interfering with some easement ac- 
quired by the owner of the neighbouring land, or 
interfering with the free enjoyment of his land. 
Ram Hooch Chowbbee v. Deghee Nttnbtjn 

[2 3ST. W., 169 


BIGHT OF SUIT — continued. 

9. BUILDING, SUIT TO RESTRAIN — continued. 

Suit to restrain owner of land from 
building — continued, 

Kasim Ali Khan v. Bibj Kishobe 

[2 Of. W., 182 

JOOGBL Lal b. Jasoda Bebee 

[3 NT. W. f 811 

5L Erection of buildings by 

owners of adjoining sites under agreements 
With Government. — Government surveyor made 
arbiter m case of dispute . — Party wall , Liability of 
owners for costs of. — Suit before obtaining Govern- 
ment surveyor’s certificate. — Under separate agree- 
ments made by them respectively with Government, 
the plaintiff and defendant held adjoining plots of 
land for building The agreements contained the 
same terms and stipulations, among which were the 
following ** (a) The buildings to be continuous, 
with party walls common to both adjoining houses. 
(5) All disputes regarding the cost and maintenance 
of party walls to be decided by the Government 
surveyor, whose decision shall he binding on both 
parties” The plaintiff employed a contractor to 
erect a house upon his plot of land. The house was 
completed in 1870, the north wall of which was 
built as a party wall m pursuance of the condition 
contained m the agreement with Government Dis- 
putes subsequently arose between the plaintiff and 
his contractor, which were not settled until the 26th 
August 1878, on which date the plaintiff paid the 
contractor a sum of R20, 515-4-11, which included 
the cost of the party wall After the plaintiff's 
house had been completed, the defendant built his 
house upon the adjoining land, and m so doing 
he used a large portion of the party wall as the 
sonthern wall of his house. He paid the plaintiff 
half the cost of the portion so used by him The 
rear portion of the said wall was not used by the 
defendant, as his house did not extend so far to the 
rear as the house of the plaintiff. The plaintiff 
demanded payment of half the cost of that pari? of 
the wall not used by the defendants, hut the defend- 
ants refused to pay The plaintiff then claimed that 
part of the wall as his own property, and proceeded 
to open windows m it The defendants objected 
The plaintiff subsequently filed the present suit, 
claiming from the defendants payment of half the 
cost of the said portion of the wall not used by the 
defendants, and, m the event of such payment not 
being awarded, he prayed for a declaration that he 
was the sole owner of the said portion of the wall, 
and for an injunction restraining the defendants 
from disturbing him m the sole enjoyment thereof. 
Both the defendants pleaded limitation, and denied 
their liability to pay any pait of the cost of that 
part of the wall which they did not use The first 
defendant further alleged that he had paid the 
whole cost of the foundation and other parts of the 
said wall, and claimed to set off this payment against ' 
the claim of the plaintiff. At the ongmal hearing, 
Scott, J , held that the part of the wall in dispute, 
although not used by the defendants, was a party 
wall, having regard to the terms of the agreement 
under which the said wall was erected; and that the 
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9 BUILDING, SUIT TO REST RAIN — continued 

Erection of buildings by owners of ad- 
joining sites under agreements with 
Go ver nment— eon ti n ued. 

suit was not barred, but that there was no right of 
action for the cost of the party wall independently 
of the award of the Government surveyor, m whose 
decision lay all disputes as to such cost ; and that, 
until his decision was given, there was no complete 
cause of action. Soott, J f accordingly, on 11th 
December 1882, decreed that the defendants weie 
severally liable to pay the half of whatever sum the 
Government surveyor might certify to be due for 
the cost of the disputed part of the said wall, and 
that the defendants were entitled to set off, m the 
calculation of what was due fiom them, the cost of 
any work or materials which the Government sur- 
veyor might find had been contributed by the first 
defendant The case was thereupon adjourned, in 
order that the certificate of the Government surveyor 
might be obtained The Government surveyor sub- 
sequently gave his certificate as to the cost of the 
unused portion of the said wall, but stated that on 
the evidence before him he was unable to decide as 
to the ownership of the foundations, &c., of the wall. 
The case came on again before Scott, * 7 , who de- 
cided to take evidence on the points left undetermined 
by the Government surveyor. Witnesses were ac- 
cordingly examined, and on 11 th December 1883 
the Court disallowed the defendant’s claim of set-off, 
and gave judgment foi the plaintiff for half the sum 
certified by the Government surveyor as the cost of 
the disputed pait of the wall The defendants 
appealed Held that, having regard to the terms of 
the agreement under which the plaintiff and defend- 
ants respectively held their property, the Court was 
not competent to determine the question of the 
defendant’s set-off or the other points raised by the 
pleadings These wei e matters to be decided by the 
Government surveyor, whose certificate was a con- 
dition precedent to the plaintiff’s light to sue, and 
upon which the Couit might give judgment. Co- 
VBEJI I^UDDHA V. MOBABJI PUNJA 

[I. Ii. R., 9 Bom., 183 

52. * Suit for removal of ob- 

struction m building. — Alteration m building 

The alteration of any building does not give the 
right to a suit to remove it or restore it to its ongi- 
nal condition, unless the buildiug in consequence of 
such alteration obstructs or impedes the access to the 
plaintiff’s premises improperly, or takes away any 
ii outage right from him. Koodbut Ati v Gho- 

AL1 Agra, 71 

53. y — Suit for removal of en- 

croachment. — Fear of acquiescence — A suit for 
the removal of an encroachment is maintainable with- 
out actual damage having occurred or the immediate 
piospect of damage, if it can be shown that some 
damage may arise from the encioaehment hereafter, 
when, from the plaintiff’s right to interfere for a 
series of years, the opposite party would possibly 
have acquired a right which would bar the plaintiff’s 

IV 
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Suit for removal of encroachment— con- 

tinned 

remedy. Judoonath Mullice v Kalee Keisto 
Tagobe . . . 22 W. R., 73 

S C after remand, Judoonath Mullice: v. 
Kalee Kisto Tagobe . 25 W. R„ 524 

10 . CASTE QUESTIONS 

54 , Suit for damages for with- 

holding a customary present from a mem- 
ber of a caste. — Omission from distribution of 
funeral presents — The plaintiff complained that on 
the occasion of the distribution of certain funeral 
piesents by the defendant’s father, m which as a 
member of the caste the plaintiff was entitled to 
share, he had been omitted, and had received no- 
thing He sued the defendants to recovei damages 
for the injury to his character and reputation caused 
by such omission Field that there was no legal 
right m the plaintiff to the funeral piesents, and 
the slight which the omission to give such piesents 
to the plaintiff might imply was to be regarded as 
the result of a breach of social etiquette, with which 
the caste was exclusively competent to deal. Maya- 
* SHANK AE V. HaEISHANKAB 

[I. Ii. R., 10 Bom., 661 

55 , Claim to be chalvadi of 

Iangayet caste. — Intrusion in office. — Office to 
which no fees are appurtenant Plaintiff was the 
hei editary holder of the office of chalvadi or bearer 
on public occasions of the insignia oi symbols of the 
Lmgayet caste at Bagalkot in the district of Bel- 
gaum no fees as of right were appui tenant to that 1 
office, but voluntaiy gratuities might be given to the 
chalvadi. In an action brought by plaintiff against 
defendant as an intruder upon his (the plaintiff’s) 
office, — Held that the plaintiff’s claim to he 
chalvadi of the Lmgayet caste at Bagalkot was a 
caste question, within the meaning of the un- 
repealed portion of clause 1, section 21, of Bombay 
Regulation II of 1827. Shankaea v. Hama 

[I. L. R., 2 Bom., 470 

11. CESS. 

53 , Suit to establish rigjit to 

cess. — Order of settlement officer refusing to record * 
cess — A suit may he maintained by a zemindar to 
establish his right to a cess, and to question the 
validity of an order of the settlement officer refusing 
to record the cess. Mahomed Ali Khan v» Oom- 
bao Singh .... 2 35T, W„425 

12. CHARITIES. 

57 , Suit to recover trust pro- 

perty. — Advocate General — Dedication of lands 
for [charitable use Illegal sale » — Suit to set aside 
sale and recover trust pi operty . — Code of Civil Pro- 
cedure , 1882, s 539 —The plaintiff’s grandfather 
dedicated certain lands in a village, of which he was 

8 E 
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EIGHT* OP SUIT — continued 

12. CHARITIES — continued. 

Suit to recover trust property-continued. 

the jaghir&ar, to the expense of celebrating an an- 
nual fair in honour of a saint, and of lighting a lamp 
at his shnne. He reserved the paramount authority 
over, and management of, the said lands to his 
family, of which the plaintiff was the representative. 
The lands were sold illegally, as alleged by the 
plaintiff, to the defendant at an auction in execution 
of a decree obtained against one H, who with his 
predecessors had, as was alleged, been employed to 
worship at the shrine The plaintiff accordingly 
sought to have the sale set aside, and to be put into 
possession of the lands Held that the object of the 
suit being merely to recover the trust property from 
outsiders, did not fall withm section 539 of the Code 
of Civil Procedure, and it could be proceeded with 
without making the Advocate General a party to it. 
Lakshmanbas ». Ganpatbav 

[L U. R., 8 Bom., 365 

58. Suit for declaration that 

property is wakf.— -Act XX of 1863 , ss. 14 , id, 
18 — Civil Procedure Code, s. 539 . — Act I of 1877 
(Specific Relief Act), s. 42 — A Mahomedan 
brought a suit against a person in possession of cer- 
tain property for a declaration that the property 
was wakf He did not allege himself to be interest- 
ed m the property further or otherwise than as being 
a Mahomedan He stated as his cause of action 
that the defendant had, in a formei suit between the 
same parties, filed a written statement, m which 
he denied that the property now in question was 
wakf. Held that, unless it could he shown that the 
suit was maintainable under some statutory provi- 
sion, it could not be maintained Held, also, that in- 
asmuch as no permission ha dbeen given to the plain- 
tiff to bring the suit, it was not maintainable under 
Act XX of 1863, or under section 539 of the Civil 
Procedui e Code. Held, further, that the suit was not 
maintainable under the provisions of section 42 of 
Act I of 1877 (Specific Relief Act). Held, therefore, 
that ,the suit was not maintainable, Wajed Ah 
Shah v Dianat-ullah Beg- . I. L. R„ 8 All., 31 

59 , Suit by worshipper for 

breach of trust of funds dedicated to idoL— 
Civil Procedure Code (Act X of 1877), s 539 — 
Worshippers or devotees of an idol are entitled to 
bring a suit complaining of a breach of trust with 
reference to the funds or property belonging to the 
idol or appendant to its temple Qucere, — Whether, 
if the suit had been brought after the Civil Pro- 
cedure Code (Act X of 1877) came into force, section 
539 of that Act could he held applicable to the 
devasthan of an idol or temple, dedicated merely to 
the purposes of such idol or temple Radhabai 
kom Ckimnaji Sabi v Chimnaji bin Rahji Sali 

[I. Xi 3 Bom., 27 

60, Suit on account of interfer- 

ence with right of devotion of mosque.— 
Religious endowment — Form of suit — Civil Proce- 
dure Vode, 1882 , ss. 30, 539. — Every Mahomedan who 
has a nght to use a mosque for purposes of devotion 


BIGHT OF SUIT — continued. 

12. CHARITIES— continued. 

Suit on account of interference with 
right of devotion of mosque — continued. 

is entitled to exercise such right without hindrance, 
and is competent to maintain a suit against any one 
who interferes with its exercise, irrespective of the 
provisions of sections 30 and 539 of the Civil Pio- 
cedure Code Section 80 of the Civil Procedure Code 
applies only to cases in which many persons are 
jomtly interested m obtaining relief, and not to cases 
in which an individual nght has been violated 
Zafaryab Ah v. BaTchtaioar Singh, I. It R , 5 All,, 
497 , referred to. Jan Ah v Ham Hath Mundul, 
I L R ,8 Calc., 32, dissented from. Jawahra v 
Axbab Husain . . I. Xi. E. s 7 AH, 178 

61 , Suit to set aside mortgage 

of endowed property. — “ Wakf ” property — 
Suit relating to public charity — Civil Procedure 
Code , s. 539 — “ Religious institution ” — Act VI 

| of 1871, s 24. — Mahomedan laic. — Endowment.— 
j Certain Mahomedans sued to set aside a mortgage 
of endowed property belonging to a mosque, the 
decree enforcing the mortgage, and the sale of the 
mortgaged property in execution of that decree, and 
for the demolition of buildings erected by the pur- 
chaser, and the ejectment of the purchaser. Held 
that the plaintiffs, as Mahomedans entitled to 
frequent the mosque and to use the other religious 
buildings connected with the endowment, could 
maintain the suit, and section 539 of the Civil Pro- 
cedure Code had no application to the case, the en- 
dowment being a religious institution withm the 
meaning of section 24 of Act VI of 1871, and there- 
fore governed by Mahomedan law Zafaeyab Ali 
v . Bashtawab Sing-h . L JU R., 5 AIL, 497 

62. Suit by members of a caste 

and worshippers at caste temple against 
trustees of caste and temple property.— 
Civil Procedure Code (Act X of 1877), ss BO and 539. 
— Right to manage caste and temple funds — Public 
chanty. — P? ivate charity . — Parties — Trustees . — • 
Negligence — Wilful default . — Acquiescence ofmajo - 
7 ity of caste m unauthorised use of trust funds — 
Rights of minority — In or about the year 1839 a tem- 
ple to the god Shri Ananmathji was erected m Bombay 
by the Dossa Oswall Bama caste, the religion of 
which caste is the Jain religion A laige portion of 
the funds required for building the temple was 
advanced by one N. N , at that time the leading man 
m the caste, the rest was obtained from the caste by 
subscription The firm of N. X, acted as the 
hankers to the caste and to the temple, received 
all the gifts and off ei mgs made by the worship- 
pers, and for many years administered all the affairs 
of the temple. The sums advanced by N JX were 
gradually but entirely repaid to him out of the 
gifts and offerings There were three separate 
funds, of which separate accounts were kept m the 
books,— vis , (1) the darasa fund, which was devoted 
to the temple purposes, such as maintenance of 
priests, repairs, &e, and gifts to poorer temples; 
(2) the sadaran fund, which was more extended m its 
objects, but still limited to religious and chariteble 
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Suit by members of a caste and worship- 
pers at caste temple against trustees 
of caste and temple property — continued* 
purposes, such as payments to poor devotees irrespect- 
ive of their caste, &c ; and (3) the mahajan fund, 
which was devoted to caste purposes, such as pur- 
chase of caste utensils, &c. All three funds were 
collected at the temple. Gifts and offerings weie 
made by all worshippers at the temple, whether mem- 
bers of the caste or not. Subscriptions were made 
only by members of the caste All the regular sub- 
scriptions came from the caste exclusively, and the 
great bulk of the gifts and offerings came from the 
caste also. Only about R12,000 had been given by 
outsiders up to the date of the suit, while nearly six 
lakhs had been given by the caste. AT. 2$ died in 
1842, and his adopted son V became head of the firm, 
which continued to manage the funds of the temple 
under the name of V, AT. Sf Co . V, died m 1852, and 
E (defendant No. 1) succeeded him The firm 
meanwhile had invested the funds of the temple in 
eight lots of immoveable property. In 1867 the caste 
detei mined to appoint trustees of the temple property, 
and m September 1867 a trust-deed was executed 
whereby E., AT, and Q. (defendants Nos. 1, 2, and 3), 
together with three others who were dead at the 
time of this suit ,— viz ,J.R,T W, and M, T ., — were 
appointed trustees of all the immoveable pioperty be- 
longing to the temple. The deed set forth the objects 
to which the mcome of the property should be applied, 
and provided that the surplus should be invested m 
Government securities, m corporation shares or ia 
landed property, but m no othei shares of any de- 
scription whatsoever. It also authorised the trustees 
to invest surplus moneys m the firm of V AT <f* Co It 
was admitted that, subsequently to June 1869, the 
trustees managed the temple, and not only the im- 
moveable piopeity, but all the funds A debt of 
R2,40,000 was due from the fiim of V. JS Sf Co, to 
the temple and caste when the trustees took over the 
management. In 1870 the firm of V AT. <$• Co. be- 
came insolvent, and m their schedule the trustees 
were entered as creditois m respect of darasa ac- 
count, Rl,57,649; on mahajan account, R68,017; 
on sadarau account, R22,597. It was admitted that 
the trustees knew of this entry in the said schedule. 
They, however, received no dividend, although other 
creditors, including j K. (defendant No 2), were paid 
two annas m the rupee. This sum of R2,40,000 
due to the temple was wholly lost. In April 1867, 
R1 5,000 of the temple funds were invested — it did not 
appear by whom— m the name of G. (defendant No 
3), and in August 1868 a sum of R15,000 was ad- 
vanced to one J ; P. In 1869 a sum of RIO, 000 was 
advanced by the trustees to AT. K fy Co ., which was 
never repaid, nor was any interest received upon it. 
It was lost on the failure of that firm in 1879. The 
piincipal partner of that firm (N. K) was the only 
son of AT (defendant No 2), who also had an mteiest 
in it. In 1877-78 various loans were made by the 
trustees to three mills in which one or more of the 
trustees was interested Of R55,000 lent to the mills 
and to AT K. Sf Co , R42,000 were lost. Half a lakh of 

IV 


RIGHT OF SUIT — continued, 

12 CHARITIES — continued. 

Suit by members of a caste and worship- 
pers at caste temple agamt trustees 
of caste and temple property— continued. 

outstanding gifts to the temple remained uncollected 
owing to the negligence of the trustees. Two suits 
brought by another caste against the trustees were 
defended out of the temple funds All the defend- 
ants (trustees), with the exception of K , were m needy 
circumstances In 1880 a hundred members of the 
caste protested against the management of caste and 
temple affairs by the defendants. The plaintiffs, six 
m number, took part m the piotest, and filed the 
present suit m 1881. Theieupon there was a caste 
agitation in favour of the defendants, who were all 
shettias of the caste A meeting of the caste was 
held, and a series of resolutions, supporting the defend- 
ants' management and approving of their conduct, 
was passed, and a document to that effect was signed 
by 1,468 persons — the whole caste in Bombay number- 
ing only 1,500. The plaintiffs sought to make the 
defendants liable in respect of the moneys lost to the 
caste and temple funds, and prayed for the appoint- 
ment of new trustees and for the settlement of a 
scheme. The defendants denied the charges of negli- 
gence, and pleaded that the suit was not propeily 
constituted, not having been brought under section 30 
or 539 of the Civil Procedure Code of 1877, and that 
it was in contravention of Regulation II of 1827, 
chapter II, section 21. They relied upon the fact 
that the caste had approved of their conduct and had 
allowed them to defend this suit at the expense of the 
caste. They contended that under these circumstances 
the plaintiffs were not entitled to maintain the suit, 
and that the Court would not interfere with or conti ol 
the decision of the majority of the caste in matters 
relating to the internal management of its affans. 
Held that section 30 of the Civil Procedure Code 
(Act X of 1877) did not apply. If the plaintiffs 
had any right of action, it was a complete right of 
action vested m each of them, and not a mere joint 
right shared with others and incomplete unless they 
united themselves with othei s. They sued as sub- 
scribers to the temple and devotees of the idol, and, as 
such, each had a right to complain of maladministra- 
tion They were entitled to sue in their own right 
and m their own name without permission of the 
Court or notice to other parties interested. Eeld r 
also (following Vhanga Karuppa v Arumuga JSfadan, 
I L R., 5 Mad , 383), that section 539 of Act X of 
1877 did not apply The three funds administered 
by the defendants were different m character The 
mahajan fund was a purely secular fund , the other 
two funds were religious and charitable funds. Even 
if the case came under the Civil Procedure Code 
(XIV of 1882), section 539 would not apply, that 
section being permissive or directory, and not man- 
datory Any pei son interested m the proper obser- 
vance of a religious endowment may sue in his own 
name to have the trust properly administered. The 
section does not prohibit a private suit, and does not 
make the sanction of the Advocate General a condi- 
tion precedent. The gifts to the temple comprised in 
the darasa and sadarau funds were irrevocably dedi* 

8b2 
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pers at caste temple against trustees 
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cated to a public chanty, and therefore the approval 
by the caste of the conduct of the trustees was no 
bar to the suit. They were also dedicated to the 
idol, who was a public, not a mere private household, 
divinity. The ideal personality of such an idol is 
well recognised, and m case of misappropriation of 
the property he is entitled to the protection of the 
public authorities, on the ground that it has been 
devoted to public religious purposes, and must not 
be wasted even by the donors. The management of 
the temple belonged to the Dossa Oswall Bama caste, 
and not to the whole Jam community. Although the 
donations were irrevocably dedicated to public pur- 
poses, the donors bad never lost the right, which was 
attached to the caste from the beginning, of manag- 
ing the temple which they had founded, and their 
management could only be interfered with as a pnbhc 
charitable trust on proof of maladministration. On the 
evidence , — Held that the defendants were not liable 
for losses prior to 1867 It was not clearly proved that 
they were managers of the temple funds before that 
date Held, also, that the defendants were liable for 
the losses meuned subsequently to 1867 They 
assumed the management on the execution of the 
trust-deed m that year, and ought to have taken steps 
to recover the moneys which had been improperly 
advanced on loan or otherwise negligently invested. 
Not having done so they were guilty of wilful neglect, 
and were liable to refund the moneys which had been 
lost The liability was, however, confined to the first 
three defendants, it not being proved that the re- 
maining defendants had ever acted as trustees. 
The negligence of the trustees m not taking steps 
to recover the R-2, 40,000 due from the firm of 
V. N Sf Oo was a clear breach of trust. The 
evidence showed that although the whole sum could 
not ha\e been recovered at any time during the 
trusteeship of the defendants, yet that some portion 
of the money might have been obtained if due dili- 
gence bad been used, and that other creditors of the 
firm had actually been paid 2 annas m the rupee. 
The first three defendants were tberefoie liable to 
refund 2 annas m the rupee of such portion of the 
B 2,40,000 as belonged to the darasa and sadaran 
funds As to the mahajan fund, it belonged to the 
caste, and the caste had condoned its misapplication, 
which it had power to do The defendants were also 
held liable to refund such other sums as had come into 
their hands and had been lost m consequence of their 
negligence The Court removed the defendants from 
the trusteeship and oidered a scheme to be settled. 
Thakebsey Devbaj v , Hubbhum Nabsey 

[I. L. 8 Bom., 432 

03 , f or possession of en- 

dowed property.— Religious trust — Charitable 
trust — Civil Procedure Code (Act XIV of 1882), 
30, 539 * — Act XX of 1863 — Tbe plaintiff sued to 
recover possession as mutwalli of certain parcels of 
land, alleging that they were dedicated as wakf, and 
that the profits were “applied to the feeding of 


BIGHT OP SUIT — continued^ 

12. CHARITIES— continued 
Suit for possession of endowed property 

— continued 

wayfarers and travellers, to lighting 1 the mosque 
and shrine m the evening, and to meeting the ex- 
penses of repeating prayers on the occasion of Id 
and Bakhrid, and that the said profits were never 
spent for personal purposes” The plaintiff based 
her right to sue upon the fact that her deceased 
husband bad been mutwalli, and she piayed that the 
property m suit might be declared wakf, and that 
certain alienations made by her step-son since her 
husband’s death might be set aside Held that the 
trust to which the suit related was one partly for 
charitable and partly for leligious purposes As 
far as it related to the former, it was governed by 
section 539 of the Civil Pioceduie Code, and if 
viewed m the light of the latter, by Act XX of 1863 ; 
and that the suit, not being properly framed m com- 
pliance with the provisions of either of those enact- 
ments, was not maintainable. Held, further, that 
even supposing the endowment alleged was neither 
a public charity within the meaning of section 539 of 
the Civil Procedure Code, nor a religious endowment 
to which Act XX of 1863 applied, the plaintiff was 
not entitled to sue alone, as it was clear upon the 
face of the plaint that she was not alone interested in 
the subject-matter of the suit, and therefore that 
she could only sue on behalf of all who were so m- * 
terested, having first obtained the leave of the Com t 
and otherwise complied with the provisions of section 
30 of the Civil Procedure Code LuTiEtruissA Bibi 
v. Nazietjs- Bibi . . I. Ii. B., 11 Calc., 33 

04 , Suit in respect of religious 

endowment.— Civil Procedure Code (Act X of 
1877), ss 30, 539 —Bene?. Beg XIX of 1810 —Act 
XX of 1863 — In a suit by two of the worshippers at 
a certain mosque, instituted after having obtained the 
sanction of the Advocate General under section 539 
of the Civil Procedure Code, against the mutwalli 
of the mosque and two other persons to whom the 
mutwalli had mortgaged part of the endowed pi o- 
perty to secure the repayment of a loan, it appeared 
that one of the mortgagees had sold some of the 
wakf property m execution of a decree which he had 
obtained upon his mortgage, and the propeity had 
been purchased by the other mortgagee. The plain- 
tiffs prayed that the property purchased might be 
declared to be wakf , that the sale m execution might 
be declared to be invalid , that a mutwalli might be 
appointed by the Court , and that the costs of doing 
the acts of the wakf might be defrayed from the 
profits of the property belonging to the endowment. 
Held that, so far as regarded that portion of the 
piayer which fell within the provisions of section 539 
of the Code, the plaintiffs were not entitled to sue, as 
they were not C( persons having a direct interest in 
tbe trust” withm the meaning of the section, and that 
the suit should have been instituted under section 14 
of Act XX of 1863 after sanction obtained under 
section 18. Held, also, that though the plaintiffs 
might possibly have obtained leave to sne nnder 
section 30 of the Code on behalf of themselves and 
the other persons attending the mosque, they not 
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having obtained such leave were not entitled to in- 
stitute the suit foi the purpose of obtaining the relief 
asked foi in the other piayers of the plaint Jan 
Ali v. Ram Nath Mdndul . I. L. R., 8 Calc., 32 

S C Jan Am v. Atawttb Rxthmun 

[9 C. 3j. R., 433 

65 . Suit to restrain use of pro^ 

perty for other than purposes of endow- 
ment — Injunction — Property dedicated to reli- 
gious purposes — The plaintiffs ancestor built a 
temple, a bathmg-ghat, a room called ctf Gunga^atri 
ghur,” and a gh&t close to it, to which persons on the 
point of death were removed, and certain ceremomes 
were pei formed The defendants used the last-men- 
tioned ghat for the purpose of landing goods. Held 
that if, when the plaintiffs ancestor erected the build- 
ings, he intended to grant to the Hindu community 
merely a light of easement over the property, and 
not to transfer the ownership therein to the com- 
munity, the plaintiff was entitled to maintain a suit 
to restrain defendants from using the gh&t for 
trading purposes Jaggamoni Dasi v Nilmoni 
Ghosal . I. lu R., 9 Calc., 75 : 11 C. Ij. R., 502 

13. COMPENSATION. 

66. Suit for compensation for 

expenses of releasing cattle. — Cattle seized 
under Cattle Trespass Act, 1871 . — A suit for compen- 
sation for expenses incurred in releasing cattle which 
were wiongfully impounded by the defendant will not 
lie in a Civil Court. The Legislature, when establish- 
ing pounds by Act I of 1871, gave a special remedy m 
cases of illegal seizure, and that is tbe only one avail- 
able. Aslem v Kalla Dtjezi . 2C.L, R., 344 

14 CONTRACTS OR AGREEMENTS. 

07 . Special agreement under 

winch one party has received benefit.— Im- 
plied contract — Where there is a special agreement 
between two parties, and that agieement has been 
performed, and one of them has had all the benefit 
to which he is entitled thereunder, the othei may 
sue him either upon the special agreement or upon 
what has been called tbe implied contract which anses 
out of tbe receipt of the benefit. Oomabtttty v. 
Ptjbeshnath Pandey . . 12 W. R., 521 

68 * Suit to* recover difference 

of exchange against assignee of shipping 
order. — An action will he for the recovery of the 
difference m the rate of exchange against the as- 
signee of a shipping order under which part of the 
freight-was to be paid on delivery at specified rates 
of exchange. Gladstone v Joaeim . Cor., 148 

09 , Suit for damages for omis- 

sion to certify payments to Court.— Fraud . — 
A suit will lie m the Civil Court to recover damages 
for breach of contract by defendant to certify, or 
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14 CONTRACTS OR AGREEMENTS— 

Suit tor damages for omission to certify 
payments to Court- continued. 

for his fraudulently omitting to certify, m conse- 
quence of which, on an execution fiaudulently issued 
against the plaintiff, his property was seized Soo- 
JTJN MuNDTJL V. WOGZEER MUNDUL 

[6 W . R., Civ. Ref., 20 

70. Suit for a receipt for goods 

as being partnership goods. — Suit for dissolu- 
tion of partnership — Plaintiff and defendant en- 
tered into a contract with a view to trade, by which 
each was to contribute a certain sum either m cash 
or goods. A trading concern was opened accord- 
ingly, but after a very short time tbe parties fell 
out Defendant then obtained through tbe Magis- 
trate tbe return of certain goods which, as he al- 
leged, he had placed with the plaintiff independent 
of the partnership speculation Plaintiff thereupon 
sued for a declaration that the goods were pai tner- 
ship goods, and to obtain a receipt for them as such. 
Held that there was no cause of action, and a suit for 
a receipt did not lie In the absence of books and 
accounts or any other evidence tbe suit could not be 
converted into one for dissolution of partnership. 
Elijah v. Aeatoon Brothebs . 14 W. R., 47 

71. Suit on agreement to take 

over decrees. — Subsequent compromise by payment 
of fixed sum. — Plaintiff took a putni fiom defend- 
ants, and as a part of tfie consideration of the 
lease agreed to be responsible for certain decrees 
outstanding at tbe time against the defendants. 
Thereupon was executed a second contract between 
the parties, by which that particulai responsibi- 
lity of paying tbe deciees was compiomised and got 
rid of by plaintiff paying down a certain sum of 
money Subsequently tbe defendants successfully 
contested payment of one of tbe decrees, af tei which 
plaintiff sued to recover the money of which pay- 
ment had been thus withheld Held that as the 
second contract had absolved plaintiff from all le- 
sponsibihty as regards the decrees, he was not enti- 
tled to recover tbe money claimed m the suit Sree- 
nath Chowdhby v. Gbey . , 13 W. R. 5 114 

72 . Suit to set aside putni 

granted in breach of agreement.— Where 
the propuetors of a mehal had agreed with an 
ljaradar that m the event of their gi anting a 
putm to anybody he should have the refusal, and, 
notwithstanding their agreement, gave a putni to 
another i]aradar, — Held that the latter, having been 
no party to the stipulation, was not bound thereby, 
and that a suit would not lie by tbe first rjaradar to 
set aside the putni granted to the second. Komul 
Lochun Dass v . Dwaeeanath Chowdhey 

[10 W. R., 254 
Held, however, on review, that where A., taking a 
putni to the prejudice of B., had notice of an agiee- 
ment existing between B and the zemindar, he could 
not in equity maintain the lease which he had ob- 
tained, but B. would be entitled to relief against him , 

I and the case was lemanded to try if A . took with 
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notice of the agreement with JB Dwaekaeath 
Csowuhey v, Kgmul Lochtjk - Doss 

[10 W. R., 414 

73 , Suit on agreement not to 

mortgage or sell except after offer to plain- 
tiff. — Right of pre-emption,— Hypothecation, Suit 
to recover property after . — The plaintiff alleged that 
certain property was the hereditary property of him- 
self and his brother N,, that it had been determined 
by an award that if the plaintiff or N, desired to 
mortgage or sell their respective shares, they should, 
m the first instance, mortgage or sell to one another, 
and, if one party declined to take on mortgage or 
purchase, that the other should he at liberty to alien- 
ate elsewhere, that N had, however, executed a 
bond m favour of R , m which he had hypothecated 
the property and stipulated that the debt should 
only he recoverable from the property hypothecated , 
that H had confessed judgment in a suit brought 
against him by R. on the bond, and had allowed a 
decree to he passed against the property , and that, 
as the bond had the effect of a deed of sale, and had 
been executed with an intent to defraud him, he 
sued to obtain possession of the property and a de- 
claration of his title thereto as purchaser. The 
lower Courts decreed the plaintiff's claim. R., on 
special appeal, pleaded that the plaintiff had no cause 
of action, the property not having been sold. Held 
by Peaeson and Spakkie, JJ, that the mere hypo- 
thecation of the property did not give the plaintiff 
a title to it as purchaser, and that the suit as brought 
must he dismissed Meld by Sthabt, C. J, } that as 
the plamt stated matter sufficient to enable the 
Court to consider the validity of the claim made by 
the suit, and on the facts and merits to do justice 
between the parties to the award, the objection to 
the form of the suit ought not to stand m the way 
of the plaintiff being decreed his rights under the 
award Pibthee Sisg-h v. Dta Kishun 

[5 H. W„ 226 : Agra, F. B., EcL 1874, 278 

74 Suit to recover loan for 

Government revenue due from zemmdari.— 
Suit against zemindar for debt — Seng. Regs, of 
1781 and 1787 — When money was borrowed to pay 
the revenue due from a zemmdari, and paid to the 
Government on that account, the bond given by the 
vakils and managers of the zemmdari to the trus- 
ted for the lenders m the English form, for the pur- 
pose of enabling them to enforce the personal en- 
gagements of the vakils and managers in the Supreme 
Court, was held not to deprive the lenders of their 
right, under the law prevailing among the natives 
in matters of contract, to sue the zemindar in the 
Courts of the mofussil. Held, also, that the laws of 
1781 and 1787 were repealed by the laws of 1796 
when this action was brought, and there was nothing 
in those two former Regulations which made it ille- 
gal for the zemindar to contract a debt, or for any 
other native to take an obligation from a zemmdar 
without the consent of the officers of revenue ; but 
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that such an obligation, if founded on a valuable 
consideration, would be equally binding upon tbe 
conscience of tbe zemmdar, and the demand and the 
payment would he equally legal as if such consent 
had been obtained and registered, though no Court 
of Justice might have jurisdiction to enforce the 
right. Gopee Mohtjn Thakooe v Radhan ath 

[5 W. R., P. C., 72 

75. Transfer of Property Act, 

IV of 18S2, SS. 10, 11 . — Contemporaneous u ik*ar- 
namah” — Condition restraining alienation — Re- 
striction repugnant to interest created . — Lumlardar 
and co-sharer — Collection of rents hy co-sharer — 
Suit by lumbar dar for money had and received,*— 
M,, a co- sharer m a village, transferred to A,, an- 
other co-sharer, a 2 annas share hy deed of sale. 
Upon the same date A executed an ikrarnamah m 
which he agreed that he would not collect the rents 
of the 2 annas transferred to him, that he would 
not ever demand partition of that share, and that he 
would not alienate or mortgage it or otherwise exer- 
cise proprietary rights over it It was further pro- 
vided that m the event of A, committing any breach 
of covenant the sale should he avoided, and the 
proprietary rights m the 2 annas share should re- 
vest m M. A suit w'as subsequently brought hy M. 
upon the allegation that, m breach of the covenants 
of the ikrarnamah, A had collected the rents of the 
share ; that, m consequence of his action m collect- 
ing the rents, the plaintiff had been compelled to 
sue the tenants ; that in these suits the tenants ex- 
hibited receipts given by A , on the basis of which 
the suits were dismissed ; and that he had been sub- 
jected to various costs and expenses He therefore 
claimed by way of damages from A certain sums of 
money realised by A. as rent from tbe tenants, and 
fuitber, by reason of the ikrarnamah, to avoid the 
sale-deed which preceded it. Held that provisions of 
this kind which absolutely debar the person to whom 
the proprietary rights have passed from exercising 
these rights, impose conditions which no Court ought 
to recognise or give effect to , that a covenant m a 
sale-deed the effect of which is to disable the vendee 
from either alienating or enjoying the interest con- 
veyed to him, is not only contrary to public policy, 
but in violation of the principle of sections 10 and 
11 of the Transfer of Property Act , and that, there- 
fore, as the agreement on the basis of which the 
plaintiff asked for relief was one which no Court 
should assist him m enforcing, the suit must fail. 
Holman v. Johnson, 1 Cotop ,543 , Anantha Tirtha 
Chariar v. Nagamuthu Ambalagaren , 1. L R , 4 
Mad , 200 , Bradley v. Reixoto , Tudors L C ,R F t> 
96S, and Aminuddaula Muhammad KaJcya Hussain 
v Naten Srinivasa Charlu, 6 Mad , 356, referred to. 
Balaji J,Rahalkar v Harayanbhai , 3 Bom , A, <7., 
S3, distinguished Held by Mahmood, J, } with re- 
ference to the sums realised hy the defendant as rent, 
that whatever may be the rights of a lumbardar m 
reference to the collection of rents, the defendant, 
being a co-sharer in the village, and having, though 
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Transfer of Property Act, IV of 1882, 
S3. 10, 11 — continued 

perhaps xriegularly, realised sums of money from the 
tenants, could not, in a Civil Court and m a suit of this 
nature, he made to repay the lumbardar , and the 
latter’s only remedy was to deduct the items when 
the bujharat or rendition of accounts between the 
co-shareis and himself took place Mahabam Das 
v Ajudhia . . . I. Xi. R., 8 All., 452 

76. Suit for value of goods 

covered by bill of exchange. — Payee for 
honour — A payee for honour, though entitled to 
the same remedies upon the bill as the party foi 
whom payment was made, is not entitled to bring a 
suit m his own name and m his own behalf for the 
value of the goods for which the bill was drawn 
Cabmichael v. Beojonauth Mulliok 

[1 Hyde, 274 

15, CO-SHARERS. 

77. Suit by one co-sharer for 

value of personal property alienated by an- 
other, — If a co-sharer of personal propeity sells the 
property without the consent and authority of the 
other owner, that other owner may sue the purchaser 
for the price of his share Radhanath Shaha v 
Kaminee Soondebee Dossee . ,2W. R., 37 

78. Suit by one co-sharer for 

value of wood removed. — Tenancy in common — 
Co-oioners of af orest — Mortgage by one co-tenant — 
Mortgagee m 'possession — Licensees from mortgagor 
and co-tenant — Cutting and removing 'pioduce — 
Mights of licensees — Remedy of mortgagee. — 
Damages. — Account — The first defendant, G and A , 
weie co-owneis of a forest. G moitgaged his m- 
teiest in the forest to the plaintiff and put him into 
possession. The mortgage was registered. Subse- 
quently G and A. joined m a license to the second and 
third defendants to cut and take wood m the forest, 
which the latter accordingly did. The plaintiff sued 
G. and the other two defendants to recover, as 
damages, the value of the wood removed, and for an 
injunction restraining the defendants from removing 
more wood Meld that the claim would not lie, 
neither for the whole of the damages claimed, nor 
for such part of them as was equivalent to G/s 
interest in the value of the wood removed, — the only 
remedy open to the plaintiff being a suit against A ., 
his co-tenant, for an account. Though G , being out 
of possession to the knowledge of the licensees, could 
convey to them no right, yet A. could , and a license 
from A. gave a right to cut wood m the whole of the 
forest, since a co-tenant may lawfully enjoy the 
whole property m any way not destructive of its sub- 
stance so as to amount to an ouster of the other co- 
tenants, and whatever a co-tenant may do himself he 
may license another to do The licensees, therefore, 
did no wrong m acting on their license, and no suit 
lay against them ,* nor did G ’s joining m the license 
do the plaintiff any distinct injury for which an action 
for damages would lie against him Qucere , — Whether 
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plaintiff might not, howevei, have a right of action 
against G to recover any sum which G had obtained 
by assuming falsely a position and rights belonging 
to the plaintiff Balvantbav Oze v Ganpateav 
Jadhav . . . . I. In R., 7 Bom., 336 

79 . Suit by one coparcener 

against the others for declaration of right 
to Government allowance forming part of 
joint estate. — One member of an undivided family 
cannot sue his coparceners for a declaration that he 
is entitled to recover the whole of a family vaishasan 
The only mode m which, as between the members of 
the joint family, a declaration of right to the varsha- 
san can be properly obtained is by one of the co- 
paiceneis bunging a suit for partition of the whole 
of the family estate, including the varshasan and for 
a declaration of the shares of the respective co- 
parceners. Tbimbak Dixit v. Nabayan Dixit 

[11 Bom., 69 

16. COSTS. 

80. Suit for costs incurred in 

resisting a claim to attached property. — 
Civil Pi ocedure Code , 1859 , s. 246 — A suit cannot 
he maintained for costs incurred by the plaintiff m 
resisting a claim made by the defendant, under sec- 
tion 246 of the Code of Civil Procedure, the greater 
part of which was disallowed It is only when the 
costs are made a part of the Older, and then by execu- 
tion under it, that a party can m such cases enforce 
the payment of costs. Anonymous . 3 Mad., 341 

81. Suit for costs incurred in 

possessory suit. — Pom Act V of 1864 — No 
action lies for the recoveiy of costs meuned by a 
defendant m defending himself m a possessory suit 
brought against him m a Mamlatdar’s Court under 
Bombay Act V of 1864. Jalam Punja v. Khoda 
Javba . . . . .8 Bom., A. C., 29 

82. Claim for costs incurred 

in another suit. — Suit m Revenue Court — 
Damages. — In a suit for damages foi breach of a 
covenat m an lkrarnamah not to collect the rents of 
a certain share m a village, and not to sue for the 
partition of that share, the plaintiff claimed (inter 
aha) some costs and expenses mcuired m a suit 
brought by the defendant m the Revenue Court for 
partition of the share S eld by Mahmood, J, with 
reference to the costs incurred by the plaintiff m the 
Revenue Court, that such Court m the former suit 
was entitled to deal with the question of costs, and 
dealt with it, and the costs could not he made the 
subject-matter of fresh litigation, and therefore could 
not be claimed m this suit by way of damages. 
Chengulva Raya Mudali v Thangatchi Animal, 6 
Mad , 192 , Jalam Punja v. Khoda Javra, 8 Bom , A. 
C ,29 ; Kabir v. Mahadu, I L. R,, 2 Bom,, 360 ; and 
Pranshanhar Shivshanhar v. Gomndhlal Parbhudas, 
I.L.R,1 Bom , 467, referred to Maebam Das v. 
Ajudhia . . . . I. L. R., 8 All., 452 
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BIGHT 03? SUIT — continued. 

16 COSTS — continued. 

83, Suit by Commissioner for 

his costs. — Ciml Procedure Code, 1859 , ss 180, 
182 . — Where a Commissioner was appointed by a 
Court under section 180 of Act VIII of 1859 to take 
accounts, at the request of the plaintiffs, and his 
costs were not prepaid under section 182, and the 
defendant was by the decree ordered to pay the costs 
of the suit, but the costs of the Commissioner were 
not entered in the decree, — Held , m a suit by the 
Commissioner against the plaintiffs for remuneiation 
for his labour, that the plaintiffs w ere liable Gopal- 
ABATNAMAYYAE V. BlJPALA NABASIMMA NaYTJDU 

[I. I>. R., 4 MacL, 399 

84. Suit for costs incurred in 

criminal ease. — As to recovery of costs of a 
criminal case in a subsequent civil action, see Ram 

Lae o. Tula Ram . . I. L. R,, 4 All., 97 


17. CUSTOMARY RIGHTS. 

gg, Suit to restrain the use for 

tazias of land used for the purposes of the 
Holi. — Easement — Cause of action, — A a Maho- 
medan, purchased a house adjacent to a piece of 
waste laud, ou which after «uch purchase he caused 
a tazia to he erected at the time of the Mohurram. 
J and others, Hindus, instituted a suit against A , 
alleging m their plaint that, for a long time previ- 
ously, they had been m the habit of going upon the 
laud at the time of the Holi festival, for the purpose 
of burning the Holi and celebrating the ceremonies 
incident thereto, and praying that the defendant 
“ be restrained from improper interference, and that 
the plaintiffs be put in possession, by maintaining 
observance of the Holi rights, according to the 
ancient usage, on the land M It was fonnd that the 
plaintiffs had, for a period of twenty years prior 
to the institution of the suit, exercised the right of 
going ou to the land at the time of the Hoh festival, 
without mteiruption or interference. It was also 
pioved that neither the plaintiffs nor the defendant 
had any propuetary light m the land, and that it 
belonged to the zemindars of the kasha, who did not 
appear to object to its use by the defendant and other 
Mahomedans at the time of the Mohurram, for 
the election of tazias Held that the plaintiffs* 
claim appeared to be a claim to a right by custom of 
the nature described m Mounsey v Ismay, 34 L J . 
Esc , 52, an d Abbot v Weekly, 1 Lev., 176, and could 
not strictly be regarded as for an easement, the 
right not being set up in respect of any dominant 
tenement to allien it was appurtenant over a ser- 
vient tenement subject to it Held, further, that 
inasmuch as the nature of the right claimed was 
to come on the land for a few days at one period 
of the year, it by no means followed that the plaintiffs 
were entitled to object to the defendant’s use of the 
land at another period , and that, looking to the ex- 
tent and nature of the said right, and to the form m 
which the plamt was shaped, the laymg of a tazia 
upon the land at the Mohurram could not be held to 
be any interference with such right sufficient to 


RIGHT OS’ SUIT ■ — continued . 

17. CUSTOMARY RIGHTS — continued. 

Suit to restrain the use for tazias of 
land used for the purposes of the Holi 

— continued 

afford a cause of action on which to come into Court. 
Ashrap Ali v Jagan Nath 

[I. L, R., 6 All., 497 

36. Suit to enforce payment of 

dues for performance of marriage cere- 
monies. — Cause of action — No suit lies to enforce 
payment of murjada (respect-money) alleged to be a 
customary payment by persons of the Kassary caste 
who have marriage ceremonies or shrads performed 
m then* house to membeis of the community. No- 
been Cetjndee Dxttt v . Madhttb Chunder Mttn- 
del 5 W. R., 225 

37, Suit to recover fees for use 

of temple.— Custom — A suit to recover the amount 
of marriage fees which the defendant, it was alleged, 
became liable to pay foi the use of a temple upon his 
marriage with a woman residing m the village where 
the temple was situated, is not maintainable unless on 
proof of a well-established custom to that effect 
Maadan v. Erlandi . . 5 Mad., 147 

33, Suit for right to use ghat 

for religious purpose.— Abstract right — Cause 
of action. — Costs — A Hindu brought a suit m which 
he alleged that the Hindu community had acquired 
by long-established custom an exclusive right to use 
for religious purposes a gbit situate on the River 
Ganges, but that the Mahomedans were m the 
habit of interfering with the exercise of such right 
by bathing at the gMt He prayed for a declaration 
of the right, and for a peipetual injunction to he 
issued to the Mahomedans geneially forbidding 
them to resort to the ghat No act of tiespass was 
charged against any of the defendants The defence 
was that the Mahomedans were entitled to use the 
place, and that their use of it did not cause any 
inconvenience to the plaintiff Held that the suit 
was not maintainable, siuce the Couit had no power 
to pass a deciee agamst persons who had never in- 
terfered with the piopeity m dispute, or to issue an 
injunction against the whole Mahomedan world, 
but that, inasmuch as the defendants had fought the 
case all along as if the suit were maintainable, and 
upon a false issue, both sides must pay their own 
costs. Shah Muhammad v. Kashi Das 

[I. L, R., 7 AIL, 199 

89, Suit for right to use ghat 

for collecting religious offerings —Eight to 
land of ghat — Cause of action — Certain Brahmans, 
on the allegation that a custom existed wheieby they 
had an exclusive right to use a ghat for the purpose 
of collecting alms, the land of which did not be- 
long to them, sued for a declaration of their exclu- 
sive right to the use of the gMt for that purpose. 
Held that, as the plaintiffs had no right of any kind 
in the land of the gMt, the suit was not maintain- 
able. Hesain Ali v Mattjkman 

[I. Ii, R., 6 AIL, 39 
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17. CUSTOMARY RIGHTS — continued 

90 Suit for perquisites.— Suit 

by mahar of village against other mahars to establish 
his right to share m niahar’s perquisites — A suit 
by one of the mahais of a village against bis fel- 
low mahais to establish bis light to sliaie m the 
maliar’s peiquisites, such as the caieasses of dead 
animals, &e , w ill lie, though such a claim be not 
tenable against the lyots who may have owned such 
animals when alive. Yellapa yalad Bhimapa 
v. Mankia ... 8 Bom., A. C., 27 

18. DEBTOR AND CREDITOR. 

91. Suit by debtor to compel 

creditor to accept money due.— Suit on bond — 
Refusal to accept instalments on bond — A bond having 
been executed, wheieby it was stipulated that a debt 
should be paid by instalments, subject to the condition 
that it any one instalment w r eie not paid within a cei- 
tam time after if became due, the whole amount re- 
maining due should become payable at once, the credit- 
or ev aded the debtor’s attempts to pay the instalments 
as they became due, and the debtor brought a suit 
to compel the creditor to accept an instalment due, — 
Meld that such a suit would not lie Keistaya 
v Kasipati . . I. Zb R., 9 Mad., 55 

19. DECREES, SUITS ON— 

92 Suit to enforce execution 

of decree in another suit.— A suit will not 
lie to enforce execution of a decieem another suit. 
Tareknaeain Singh v Puncha Singii 

[W. R , 1864, 376 

93. Suit to enforce execution of 

decree — Mode of enforcing right — The pioper 
mode of enfoicing a deciee is that pointed out by the 
Code of Civil Eiocedure, 1N59, — namely, by execution 
and sale, or by execution and attachment, and the ap- 
pointment of a receiver undei section 243 to collect 
the piopeity Wheiethe Legislatuie has prcscubed 
a paiticular mode of enfoicing a light created by a 
decree, the possessor of that light is bound to follow 
the pioceduie pi escribed and no other. Mahomed 
Aga Ali Khan v Widow of Balmakund 

[L. R., 3 I. A , 241 : 26 W. R., 82 

94. Suit on decree of High 

Court. — Civil Procedure Code , 1877 — Theie is 
nothing m Act X of 1877 which pi events a suit from 
being instituted on a decree of the High Couit. At- 
TEEMONEY DOSSEE V HURRY DOSS DUTT 

[I. L. R , 7 Calc., 74 • 9 C. L. R., 357 

95. Suit on decree pending ap- 

peal. — Qucere , — Wliethei a new' suit will lie upon a 
deciee pending an appeal Imamun v, Hurdyal 
Singh 5W.R, 277 

96. Suit for amount due on de- 

cree lost in Mutiny,— A suit was held to lie 
for the amount of an unsatisfied claim adjudged by a 
decree which was destroyed during the Mutiny, and 


RIGHT OF SUIT — continued 

19 DECREES, SUITS ON— continued* 

Suit for amount due on decree lost in 
Mutiny — continued 

the cause of action to date fiom the lost decree. 
Emahun v. Huedyal Singh W. R„ 1864, 301 

See contra , Nuzue Banoo v Hossein Ali Khan 

[W. R., 1864, 378 

97 . Suit on decree where there 

were no means of enforcing it by execution. 
— A deciee m a suit upon a bond against the heir of 
the deceased obligoi awarded to the plaintiff the 
amount of the bond fiom the piopeity of the obligee, 
and directed that “ the defendant he released from 
the claim m this suit.” An ordei foi execution of the 
decree was set aside, on the giound that the decree 
did not wanant the issue of an attachment, since 
it was not against any peison. Meld that a suit 
was maintainable by the plaintiff upon the deciee 
recovered m the foimei suit, there being no other 
means of enforcing the former deciee or recovering 
his debt. Anund Roy u. Munoeut Singh 

[Marsh., 611 

9 8. Suit for balance after exe- 
cution of decree for rent .—-Suit under Rent 
Act to recover sum due aftei sale m execution of 
decree under Beng Reg VII of 1799 — A suit was 
held to be not maintainable under the Rent Act to 
recover a sum due undei a decree for lent obtained 
under Regulation VII of 1799, and remaining un- 
satisfied after sale of the tenure. Dheeeaj Mahtab 
Chand v Deno Nath Roy 

[Marsh., 340 : 2 Hay, 445 

99 . Suit on foreign judgment. 

—Suit on judgment of Small Cause Co nits— A suit 
will not lie m the Couitsof India upon the judgment 
of any Couit m Bntish India The only exception to 
this lule is m the case of judgments of a Couit of 
S mallCauses on which suits aie pei mitred to he hi ought 
m the High Couit) in oidei to obtain execution against 
immoveable pioperty Quasi e, — Whether suits on 

foieign judgments aie maintainable in the Civil 
Couits of India Bhayanishankar v Passadri 
[I. Ii. R„ 6 Bom , 292 

100. — Native Court’s 

decree Code of Civil Procedure {Act X of 1882), 
s 434 —A suit cannot geneially be maintained 
in any Bntish Couit upon the judgment of a Native 
Court. Qucere, — Whether it could wdiere there had 
been a notification by the Govemoi General of India 
under section 434 of the Civil Proceduie Act, X 
of 1882. Himmatlal v Shiyajieay 

[I. I*. R., 8 Bom., 593 

101. Suit on decree of Small 

Cause Court — Decree unsatisfied by execution — 
Where plaintiff had obtained a decree m the Small 
Cause Couit, and execution had been issued, but 
defendant had not moveable pioperty sufficient to 
satisfy the decree,— Meld that a suit m the High 
Couit, on the deciee of the Small Cause Court, would 
lie foi the balance, but costs will not he given to the 
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BIGHT OP SHIT— continued. 

19. DECREES, SUITS ON — continued 

Suit on deeree of Small Cause Court— 

continued 

successful plaintiff in such a suit, nor interest on 
the judgment be obtained in the High Court Mo* 
HENDRONATH ASH BeEDOBODUN DUTT 

[1 Ind. Jur., 3ST. S., 220 

102. — ■■ — Suit in High 

Court. — A suit can be brought in the High Court on 
a decree of the Small Cause Court. Khgblall 
Baboo v. Ramchunler Bose 

[I. L. R., 2 Calc., 434 

103. — Decree unsatis- 

fied by execution. — In a suit to recover R77,7, due 
on a decree of the Small Cause Court, which decree 
had been obtained by the plaintiff against the defend- 
ant as executor of the estate of one R , deceased, 
the defendant had appeared m the Small Cause 
Court and had denied assets of the deceased, and the 
decree was wholly unsatisfied, as appeared from the 
certificate of the Fust Judge. The plaintiff proved 
by the evidence of the defendant himself that he was 
m possession of immoveable property of the deceased 
out of which the decree could be satisfied The plaint 
prayed that the defendant, as executor, might be or- 
dered to pay the amount with interest and costs, and 
if he should deny assets, then for administration of 
the estate of the deceased The defendant did not 
enter appearance. The Court granted a decree for the 
amount with interest and costs No 1 , in default of 
payment for six months from date of decree, the 
estate to be administered m due course Modoosoo- 
dun Paul c. Doyal Chanb Mullick 

[10 B. Xr. H., Ap„ 35 

104. — Stab 9 and 10 

Vxct , c. 95 — No suit will lie m the High Court on 
a decree of the Small Cause Court Mohendronath 
Ash v Beedobodun Dutt , 1 1. J, N S , 220 , Mad an 
Mohun Bose v Laurence , 1 B L R , 0 0., 66 , and 
Khoblall Baboo v Ramchunder Bose, I L R , 2 
Calc., 434, dissented from. Golam Arab v C ur- 
EEEMBOX SHAIEJEE 

[I. L. B , 5 Calc., 294 :4C.L. R. s 477 

105. — Insufficiency of 

immoveable property to satisfy decree — A suit may 
be brought in the High Court of Bombay upon a 
judgment obtained in the Court of bmall Causes 
of Bombay The execution of the decree m such suits 
is rigorously confined to immoveable estate. The 
'ground of the interference of the High Court m such 
cases is that, practically, the judgment- creditor could 
not recover his debt except by process against the 
immoveable estate of the debtor. In such cases the 
pjamfc must contain an averment and the plaintiff 
must establish to the satisfaction of the High Court 
that theie is not any sufficient moveable property of 
the defendant against which the decree of the Court 
of Small Causes can be fully executed, and that 
he has immoveable property situated withm the 
original jurisdiction of the High Court against which 
execution can be had. Fakirappa v Pandtjrangapa 

[I. L. E., 6 Bom., 7 


BIGHT OF SHIT— continued. 

19 DECREES, SUITS ON —continued 

Suit on deeree of Small Cause Court— 

continued 

106. Suit m Small 

Cause Court —A suit will not lie m a Small Cause 
Court on a decree of that Court. Sandes v. J omir 
Shaikh 9 W. R„ 399 

107. Suit in Small 

Cause Court — Presidency Small Cause Courts Act 
{XV of 1882), ss 1,4, 94 — A judgment creditor m 
the Court of Small Causes had not before the 1st 
July 1882 the right to sue m that Court on his 
judgment Merwanji Nowroji v. Ashabai 

[I. L. R., 8 Bom., 1 

108 Suit on deeree barred by 

limitation. — Qucere, — Whether a suit could be 
maintained on a decree that was held to be haired by 
lapse of time Lakshmamma v. Venkataragava 
Chariar . . . . ' . 4 Mad., 89 

109. Neglect to exe- 

cute decree m suit for possession — Where a party 
brings a suit for possession and obtains a decree 
which he neglects to execute, no subsequent suit on 
the same cause of action will be Gopi Mohun 
Dass v. Tincouei Gupta . 1C.L. R., 254 

Ntjbo Doorga v. Seetamonee 

[23 W. R., 407 

110. Neglect to exe- 

cute decree — Where persons by their own neglect 
have lost the remedy by process of execution to 
which they became entitled by an adjudication m a 
former suit, they cannot he permitted to revert to 
the position which they held prior to the institution 
of that suit, and to bring a fresh suit Golam: 
Hossein v Alla Ruesee Beebee 

[3 BT. W., 62 : Agra, F. B , Ed 1874, 248 

Hossein Buksh Musund Hossein 

[18 W. R., 260 

Nursingh Doss t>. Kumbooddeen 

[20 W. R., 412 

111. Neglect to exe- 

cute decree — Effect of barred decree — Dormer 
suit relating to land — By Spankie and Turnbull, 
JJ — When the nature of a decree is such that it 
admits of execution, the decree-holder cannot, after 
allowing the hmitation period to elapse without issu- 
ing process of execution, seek by a fresh suit to 
obtain the rebef he should have sought by execu- 
tion By Turner, Offg C J — Although by reason 
of the limitation law process of execution may he 
barred, the decree is not altogether void Its effect 
m ascertaining the rights of the paities is unaffected 
by any of the provisions of the limitation law. In 
respect of landed property which has been tbe 
subject of a decree, a plaintiff need not necessarily 
found his suit on the decree. He may assert, as bis 
cause of action, tbe continued trespass of tbe defend- 
ants subsequently to the decree, which gives him a 
new cause of action. Ram Jus Rae v. Ram 
Narain 

[2 3ST. W„ 382 : Agra, F. B., Ed. 1874, 226 
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19 DECREES, SUITS ON — continued. 

Suit on decree barred by limitation— 

continued. 

112. A suit will not 

lie upon a decree the execution of winch is haired by 
the provisions of the Limitation Act. Fakirappa v 
Pandurangapa . . . 1. 1*. R., 6 Bom., 7 

113. - Omission to 

enforce decree by execution till barred — When a 
•decree is merely declaratoiy and does not requne to 
be carried into effect by process of execution, the 
right theieby declaied and ascertained exists in- 
dependently of any process for enforcing it But 
when the natuie of the decree requires that it should 
be executed, a decree-holder cannot, after allowing 
the limitation period to elapse without issuing 
piocess of execution, seek by a fresh suit on the 
decree to obtain that which be should have sought 
for by executing it, Doobee Singh v. Jowkee 
Ram 

[3 Agra, 381 : Agra, P. B., Pd. 1874, 172 

Yakoob Ali v Ubdoobbahman . 3 Agra, 383 
[S. C. Agra, P. R„ Ed. 1874, 172 

Jugurnath v. Balgobind 

[1 3ST. W., 105 : Ed. 1873, 154 

114. Suit to enforce 

declaratory decoee for maintenance — A decree-holder 
having obtained m 1874 a decree entitling her to a 
certain sum to be paid annually by the judgment- 
debtoi, applied for execution of the decree on the 
11th of Maich 1875, but made no further application 
until July 1882. Held , though the application was 
barred by lapse of time, yet the deciee being a 
declaratoiy one, a suit to enforce the annual right to 
maintenance would lie. Sabhanatha Dikshatar 
V. StJBBA LAKSHMI AMMAL 

[I. X,. R., 7 Mad., 80 
20 DIGNITIES. 

115. — : Suit for declaration of 

right to receive marks of distinction. — A 
suit for a declaration of a right to receive marks of 
recognition and honour at idol-festivals, oi for 
damages from priests for withholding the same, is 
not cognisable by a Civil Court Gossain Doss 
Ghose v . Gooroo Doss Chugkebbutty 

[16 W.<R., 198 

116. Suit to establish right to 

mere dignity. — Dignity unconnected with emolu- 
ment — Plaintiff sued for a declaration of his right 
to take a cupola to a certain temple, and to place it 
upon the car of the idol, and to take a nandicola 
(bamboo) with tom-toms from his house to the tem- 
ple, and to offer the first cocoanut to the idol at the 
annual festival held m honour of a certain Lmgayet 
saint Held that the suit was not maintainable, as 
it was brought to vindicate plaintiffs right, not to an 
office, but to a mere dignity unconnected with any 
fees, profits, or emoluments. Sangapa bin* Bas- 
UNGAPA V . GANGAPA BIN NlRANJAPA 

[I. L. R., 2 Bom., 476 


RIGHT OP SUIT — continued . 

20 DIGNITIES — continued . 

Suit to establish right to mere dignity 

— continued . 

117. — Suit to estab- 

lish light to parade bullock on the Sola — Damages. 
— Dignity — A suit does not he in a Civil Court for 
a declaiation that the plaintiffs have the right of 
parading their bullock on the Pola (the last day of 
the month of Shravan) of one year, and the defend- 
ants on the Pola of the next, for damages for the 
invasion of the plaintiffs 5 right m a given yeai , and 
for an injunction restraining the defendants from 
interfering with the said right Rama v Shivram 

[I. L. R., 6 Bom., 1X6 

118. * " — - Suit claiming 

right to have palki carried crossways — Qucere , 
— Whether a suit lies in the Civil Courts agamst the 
Chief Priest of the Lingayats by the Swami or Chief 
Priest of the Smartava sect of Brahmms claiming, 
by grant from the supreme power of the State, the 
privilege of adavi palki, of being carried, on cere- 
monial occasions, m a palanquin borne crossways, so 
that the poles traverse the line of march. Sunkur 
Bharti Swami v Sidha Lingayah Chaeanti 

[6 W . R.s P. C., 39 : 3 Moore’s I. A., 198 

119. Mans , Suit for 

right to — Perpetual injunction against invasion of 
these mans. — Right to worship — Small gifts by pre- 
sents of rice y cocoanuts , vida and vension , attached 
to such mans , how far considered as emoluments . — 
The plaintiffs and the defendants, as membeis of a 
family of Ganvkars, claimed to he entitled to certain 
mans, consisting of the right to be the first to wor- 
ship the deity on certain occasions, and to receive 
gifts of rice, cocoanut, and vida and vension made by 
the priest on certain religious ceremonies and other 
occasions. The plaintiff being obstructed by the de- 
fendants m the enjoyment of the mans, sought to 
obtain a peipetual injunction agamst the defendants. 
The Court of first instance dismissed the plaintiff’s 
claim as being one for mere dignities unaccompanied 
with emoluments, and, as such, not cognisable by a 
Civil Court. The plaintiff thereupon appealed, and 
the lower Appellate Court reversed the lower Court’s 
decree, and granted a perpetual injunction agamst 
the defendants, prohibiting them from interference 
with the plaintiffs enjoyment. On appeal by the 
defendants to the High Court, — Held , restoring the 
decree of the Court of first instance, that the plain- 
tiff’s suit was not maintainable The mans were 
mere dignities to which no profits or emoluments 
were attached. The trifling gifts made by the 
priest, of rice, a cocoanut and vida, on the occasion of 
worshipping the deity, and of a piece of vension on 
other occasions, could not he regarded as emoluments, 
being merely symbols of recognition and marks of 
respect of and to the holders of the mans. Rama v. 
Shivram, I Z R ,6 Bom., 116 , followed. Narayan 
Vithe Paeab v. Krishna ji Sabashiv 

[I, I». R., 10 Bom., 233 

120. Cause of action . 

— Civil right — Precedence at religious festival 
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20 DIGNITIES — continued 

Sint to establish right to mere dignity 

— continued . 

The plaintiff alleged that he and his ancestors had 
possessed for 300 years the privilege of receiving 
before others sacred ashes, sandal, betel and nut, 
flowers, &e, at ceitam pagodas on festival and other 
days, and that the defendants had disputed his claim 
to precedence and created a disturbance, whereby 
the plaintiff was 'prevented from enjoying this privi- 
lege. The plaintiff prayed that his claim to receive 
first honours might be established, and that the de- 
fendants should be perpetually restrained from pre- 
venting him from receiving the same Meld that no 
cause of action was disclosed by the plaint. Kaeupea 
Bound an v. Kqlanthayan * 

[I. L. R., 7 Mad., 91 

21. DOCTORS’ FEES. 

121. Suit for doctor’s fees.— 

"Right of doctor to recover fees — The fact of a 
doctor treating a patient before being paid is no 
bar to his suit to recover his fees m a Court of law 
Htieish Chtjndeb Suemah v. Bbojonath Chtjck- 
ebbulty 13 W. R., 96 

22. DOCUMENTS, LOSS OB DESTRUCTION 
OF— 

122. Suit on lost cheque. — 

Cause of action . — Civil Procedure Code, 1877 s 61 
— The indorsees of a cheque sued the indorser, stating 
in theii plaint that the cheque had been lost and 
that the defendant refused to give them a duplicate 
of it, and claiming a duplicate of it, oi the refund 
of the money they had paid the defendant on the 
cheque. Meld that the plaint disclosed a cause of 
action against the defendant. Baldeo Pbasad v. 
Gbish Chandea Bose . I. L. B., 2 All., 754 

123. Suit to compel execution 

of another document where one has been 
destroyed before registration —A suit will he 
to compel the defendant to execute another instru- 
ment of sale where the fii st one has been destroyed 
by fire soon after its execution, and has on that ac- 
count, though compulsorily registrable, become inca- 
pable of being registered Nynaeka Ro uthsn v. 
Vavana Mahomed Naina Routhen 

# [5 Mad., 123 

23 ENDOWMENT, COMMITTEE OF— 

124. Suit to prevent Committee 

under Act XX of 1863 from illegal interfer- 
ence. — Decision as to validity of testamentary pa- 
per. — The khaleefa of an endowment having, by a 
will or testamentary paper, appointed a successor, and 
given various directions respecting the endowed pro- 
perty, sent a copy of the paper to the Committee 
appointed under Act XX of 1863 for their informa- 
tion. The Committee having thereupon expressed 
their opinion that the document was of no effect, the 


BIGHT OF SUIT— continued. 

23. ENDOWMENT, COMMITTEE OF— 
continued 

Suit to prevent Committee under Act 

X X of 1863 from illegal interference 

— continued. 

khaleefa sued “to prevent the Committee from 
illegal interference, and to reverse their older respect- 
ing the will.” Meld that such a suit was not main- 
tainable, and that no legal cause of suit appealed. 
Hisam-ood-deen Khan v. Khaleeea Unwae-ool- 
lah . . . . .2 NT. W., 400 

24. ENHANCEMENT, NOTICE OF— 

125. Suit to set aside notice of 

enhancement .— Act X of 1859 , ss 13 and 14 — 
Where notice of enhancement of rent has been served, 
under section 13, Act X of 1859, upon a ryot who has 
no right of occupancy, and whose lent has not been 
fixed by agreement with his landlord, such ryot can- 
not maintain a suit to set aside the notice of enhance- 
ment Has remedy m case the rent is excessive is 
under section 14. Moheem v Raheemotoollah 

[Marsh., 341 : 2 Hay, 433 

25. EXECUTION OF DECREE. 

126. Suit after adverse order in 

execution.— Civil Procedure Code , 1877 , s 283 — 
Section 283 of Act X of 1877 enables a party 
against whom an order has been made m execution 
proceedings to bung a suit to establish his rights, 
whatever they may be, but it says nothing as to the 
nature of the suit oi the Court m which it is to he 
brought Whether the party is to sue in the Civil 
Court or in the Small Cause Court depends entnely 
upon the nature of the claim and the right which is 
sought to be enforced A person whose goods are 
illegally sold under an execution does not lose his 
right to them though he may have claimed them un- 
successfully m the execution pioceedmgs He may 
follow them into the hands ot the purchaser, or of 
any other person, and may sue for them or their 
value without reference to anything which has taken, 
place in the execution proceedings Shiboo Nabain 
Singh v Mudden Ally Natabab Nandi v Kali 
Dabs Pali I. L. R., 7 Calc., 608 :9C.L. R., 8 

127. — Order sinking 

off objection to attachment — Suit for damages for 
wrongful attachment, — Suit to establish right — 
Civil Procedure Code , 1877 , s 283 — An order strik- 
ing off an objection to the attachment of property 
attached m execution of a decree for default of prose- 
cution is not “ conclusive,” as regards the right which 
the objector claimed to the property, withm the 
meaning of section 283 of Act X of 1877 Meld , 
therefore, where a person objected to the attachment 
of certain moveable propel ty attached m execution of 
a decree, claiming it as his own, and his objection was 
struck off for default of prosecution, that such per- 
son might sue for damages for the wrongful attach- 
ment of such property without sumg to establish the 
right which he claimed thereto Halle Mal v. 
Bbown . . . . I. L. R., 3 All., 504 
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RIGHT OF SUIT — continued . 

25 EXECUTION OF DECREE — continued. 

Suit after adverse order m execution— 

continued. 

128. - — — Money-decree 

against mortgagor. — Sale of equity of redemption 
by mortgagor — Mortgaged land attached and sold 
in execution — Claim by purchaser of equity of re- 
demption. — Civil Procedure Code (Act V III of 1859), 
s . 246 — Civil Procedure Code (Act XIV of 1882), 
ss. 278 to 283 . — In 1870 B. moitgaged to N., with 
possession, a certain piece of land On 17th June 

1871 M and T. obtained a money-decree against B. 
On 9th March 1872 the defendants bought from B 
his equity of redemption In July 1872 M and T 
attached the land m execution of their decree. The 
defendants objected to the attachment under section 
246 of the Civil Procedure Code (Act VIII of 1859), 
but on investigation of their claim an order was 
made disallowing their claim on the 23rd December 

1872 In June 1873 the defendants paid off the 
moitgage-debt and were put into possession by the 
mortgagee In October 1873 M and T. put up the 
land for sale m execution of their decree, and the 
plaintiff became the pui chaser On seeking to obtain 
possession, the plaintiff was resisted by the defendants, 
whose claim was allowed by the Subordinate Judge 
after inquiry. The plaintiff, therefore, brought this 
suit under section 335 of the Civil Procedure Code, 
Act XIV of 1882. The lower Courts rejected his 
claim. On appeal to the High Court, — Meld that 
where, under section 246 of the Civil Procedure Code, 
Act VIII of 1859, or the corresponding sections (278 
to 283) of the Civil Procedure Codes of 1877 and 1882, 
an order has been passed against any person making 
a claim to propeity under attachment, such peison 
may bring a suit to establish Jns title to the propei ty 
within one yeai from the date of such order , but m 
default of bis bringing sucb suit witbm the pre- 
scribed time, he is precluded fiom asserting his title 
against the auction- purchaser, whether as plaintiff or 
defendant In the present case an order had been 
passed against the defendants under section 246 of 
the Civil Procedure Code, 1859, on the 23rd December 
1872 , and as they had brought no suit withm a year 
from that date, they could not now contest the plain- 
tiff's title to the property The defendants, however, 
having, since the date of the said order, paid off the 
mortgage, — Meld that it would he contrary to justice, 
equity, and good conscience for the Court to assist the 
plaintiff m obtaining possession unless he paid the 
defendants the amount paid by them to the moxt- 
gagee to free the property from the incumbrance. 
Hilo Panditra no v. Rama Patloji 

[I. L. R., 9 Bom., 35 

129. - ■ Decree against 

father — Family property attached — Objection by 
sons. — Release of sons* shares. — Suit to contest order 
of release — Cause of action.— Ceitam land, tbe 
property of an undivided Hindu family, having been 
attached m execution of a decree against the father 
upon a bond, whereby the said land was hypothecated 
to secure the lepayment of the debt, the sons inter- 
vened, objecting to tbe attachment of their shares in 
the said land, and their shares were released from 


RIGHT OF SUIT — continued . 

25. EXECUTION OF DECREE — continued. 

Suit after adverse order m execution — 

continued 

attachment. The decree-holder then sued the sons to 
have it declared that their shares were liable to be 
sold m execution of the decree against the father. 
Meld, ovenulmg ChocJcakngav Subbaraya, I. L R., 

5 Mad , 133, that the suit was maintainable Rama- 
krishna v. Namasivaya . I. Ii. R., 7 Mad., 295 

130. - ■ — ■ Civil Procedure 

Code (Act XIV of 1882), s 283 — Mmdu law. Alien- 
ation — Mitalcshara. — Mortgage by father — Liabi - 
lity of sons not made parties — Tbe L Bank advanced 
money to C , a Hindu governed by tbe Mitakshaia 
school .of law, upon mortgage of ancestral property. 
S , who was stated to be C 3 s only son, joined m the 
mortgage Subsequently the Bank obtained a decree 
against C. and S foi the amount due on the moit- 
gage On attempting to sell the mortgaged pi operty 
other sons of C. objected. This objection was 
allowed, and tbe mortgagees referred to a regular 
suit They then sued all the sons of C. to establish 
their lien on the moitgaged property Meld that 
the suit was maintainable under section 283 of the 
Civil Piocedure Code. Nuthoo Ball Chowdhry v, 
Shouhee Ball, 10 B. L R, 200 , and Dhaee y , 
Murry Prosad, unreported, distinguished Sita* 
hath Koer v Land Mortgage Bank op India 

[I. L. R., 9 Calc., 888 : 12 C. U. R„ 574 

131 . Execution of decree, suit 

for wrong done in. — Suit for wrona done under 
colour of decree — The execution of an imperfect 
decree does not involve the doing of a wiong unless 
the deciee is wrongly interpreted. An action will 
lie m the Civil Court where a wrong is committed 
under coloui of a decree of another Court Dalmiah 
v Radha Pershad Sing-h . 19 W. R., 188 

132. — Suit to remove obstruction 

to execution of decree. — A suit may be brought 
for the removal of an obstiuction to the execution of 
a decree Takhurooddeen Mahomed Eshan 
Chowdhry v . Kurimeux Chowdhry 

[3 W.R., 20 

133 . Suit to stay execution of 

decree. — Suit to stay execution against certain 
property until judgment-creditor had proceeded 
against other property. — Res judicata — Suit for 
land —Jurisdiction — Letters Patent, cl 12 — One 
K C. was entitled to a share m pergunna Alumpore. 
Before he obtained possession, Government revenue 
on the whole estate fell due K. s C failed to pay 
his share, and his co-sharer, K, to save the estate, 
mortgaged her share of the estate to one M B , 
and with the amount so borrowed paid the whole sum 
due, and subsequently sued K. C. for the amount, 
eventually obtaining a decree. Subsequently this 
decree became vested in one R , and the pergunna 
Alumpore came into the possession of one K O., 
who m 1874 took an assignment of tbe mortgage 
executed by K m favour o t M B. The plaintiffs 
also alleged that since the execution pioceedings had 
commenced they had discovered a secret arrangement 
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25. EXECUTION OF DECREE — continued 

Suit to stay execution of decree— conti- 
nued. 

made in 1877 between K. G , R , and H. B , by 
wlncb it was agreed that R should not execute the 
decree against Alumpore, but would release K G 
from all liability m respect of the charge on that 
property, and m consideration K G. executed a 
putm lease to H. B of a portion of Alumpore at 
a small rent j 8 . obtained an order for execution 
against the property of K. C., and, having trans- 
ferred his decree to the High Court, pi oceeded to 
enforce the decree against the plaintiff, the widow 
of K C, and her son, by attaching the family 
dwelling-house m Calcutta. The widow and son 
then brought this suit against K. G , R , and H. B. 
to have the share of R. C in Alumpore ascertained, 
and praying for a decree calling upon KG to pay 
the amount of the value of the share of Alumpore in 
satisfaction of R *s decree. Held that the suit could 
not be maintained so far as it attempted to make the 
decree a chaige against Alumpore Held, on appeal, 
that the suit was rightly dismissed ; that, as far as 
R was concerned, it had already been decided that 
R was entitled, if he so chose, to execute his decree 
agamst the Calcutta property , and that, therefore, 
that question was res judicata , and that as regards 
the plaintiff's claim that the putm given by K G. 
to H. B. should be treated as part-payment to R , 
such a question could only be decided m execution 
proceedings that the mere existence of the agree- 
ment between K G , J and H B did not entitle 
the plaintiff to 30 m them as co-defendants m the 
smt and that, as far as K. G. was concerned, the 
suit brought against him could only be treated as a 
suit to establish a charge or hen on land out of Cal- 
cutta, and therefore the Court had no jurisdiction 
to try it. Kbisto Mohinee Dossee v. Kalipro- 
sono Ghose . . . I. h. R., 8 Calc., 402 

26. FERRY, SUIT RELATING TO— 

134, Suit to prevent establish- 

ment of ferry. — Infringement of fen y rights — 
Right to restrain person starting a second ferry . — 
A ., the owner of a feiry granted him undei a Gov- 
ernment settlement, brought a suit to restrain B . 
from running another ferry over the same spot where 
A > s ferry plied for hue It appeared on the evi- 
dence that B levied no tolls on his ferry, but it was 
not shown that it was used only for the conveyance 
of his own servants and ryots. Held that such suit 
was maintainable. LncnMESStFE Sing-h v . Lee:la- 
NUND SlNGKE 

[I. L. R., 4 Cal c.» 599 :3C.L. R„ 427 

27. FRESH SUIT. 

135. Suit after dismissal of 

suit Instituted in incompetent Court .— Act 
XXII of 1872 > Effect of — Decrees made before Act 
came mto operation — No provision of Act XXII of 
1872 sets aside decrees passed by Appellate Courts 
before the date on which it came mto opeiation, or 


RIGHT OF SUIT — continued . 

27, FRESH SUIT — continued . 

Suit after dismissal of suit instituted in 
incompetent Court— continued. 

restores decrees of the Court of first instance which 
had been annulled by the Appellate Court, nor is 
there any provision which debaxs a plaintiff, whose 
suit has been dismissed on the ground of its insti- 
tution m a Court incompetent to receive it, from 
re-mstitutmg his suit m a competent Court Ghoo- 
nee Lall v. Ktjdhaiea . . 6 N*. W ., 34 

136. — Suit for "possession after 

failure to obtain it in execution.— Auction- 
purchaser, Suit by, for possession — Execution pro- 
ceedings — Possession, Application for, by auction- 
purchaser . — Civil Procedure Code ( Act XIV of 
1882), s. 818 — A suit by an auction-purchaser to 
obtain oossession of land, the subject-matter of his 
purchase, will lie when it is shown that an attempt 
has been made to obtain possession m execution pro- 
ceedings, and that such attempt has been unsuccess- 
ful. In the case of Lalit Coomar Rose v Ishan 
Ckunder Chucherbutty , 10 C L R , 258, it was not 
intended to hold that under no circumstances would 
such a suit lie, but that so long as the means provided 
by section 818 of the Civil Procedure Code are open 
to a purchaser, he is bound to have recourse to that 
section rather than to bring a fresh suit Iswab 
Peeshad Gubgo t? Jai Narain Giei 

[I. L. R., 12 Calc , 109 

137. — 1 Suit to obtain 

possession of land sold in execution of a decree . — 
Possession, Application for, by auction-purchaser . — 
Execution proceedings — Subsequent suit for posses- 
sion of land sold m execution of decree — In execu- 
tion of a decree ceitam land belonging to the judg- 
ment-debtor was sold, subsequently the auction-pur- 
chaser, who had not got possession, re sold the laud to a 
third party and gave him the certificate. The latter 
then applied to the Court to be put mto possession, 
but having failed m those proceedings, owing to some 
n regularity m the description of the boundaries of the 
property, he instituted a regular suit agamst the 
judgment-debtor to obtain possession On a plea that 
such suit would not lie, as the plaintiff could have got 
possession m the miscellaneous proceedings, — Held 
that, having regard to the provisions of article 138 of 
schedule II of Act XV of 1877, and of section II of 
Act XIV of 1882, such suit was maintainable. SerU 
Mohttn Bania v . Bhagoban Din Pandey 

[I. I*. R., 9 Calc., 602 

138. — • Obstruction to 

execution of decree. — Merger of cause of action, 

Civil Procedure Code, 1882, s 828 — S A, R , and S. 
R. were member* of an undivided Hindu family. S. R, 
died, leaving him surviving several sons. Subsequent- 
ly S., R., and M., the eldest son of & R , mortgaged 
the family house to the plaintiff. In 1877 the plain- 
tiff brought a suit on the mortgage against S. R. and 
M , and obtained a decree for possession of the l ouse 
until payment of the mortgage-debt. In execution of 
this deciee he was obstructed by the widow and B . 
and other sons of 8, B., but the Court on 14th 
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RIGHT OF SUIT —continued 

27 FRESH SUIT — continued . 

Suit for possession after failure to obtain 
it in execution — continued 
January 1879 overruled their objections and directed 
possession to be given to the plaintiff On 28th Janu* 
ary 1879 the plaintiff complained that be was prevented 
from obtaining possession of one of the rooms in the 
house, B appealed and admitted that he bad locked 
up the room, and he lefused to give up possession, 
contending that he was not bound by the mortgage, 
as he was not at the time joint with M, and the other 
sons of S. B , aud that the loan was not one requned 
for family necessity. The plaintiff's application was 
dismissed. In 1882 the plaintiff brought a suit 
against B , m which he piayed for a decree giving 
him possession of the room on the terms ot the decree 
m 1877 By the defendant it was ( inter aha) con- 
tended that the previous suit on the mortgage had 
exhausted the plaintiff's cause of action, and that the 
plaintiff had no further right against the defendant 
Held that the decree m the tormer suit could not 
affect the defendant, as he was not a party to it, nor 
was he represented. If he had been represented, he 
could not have lesisted the execution of the decree. 
Not having been represented, he could on principle be 
exempted from liabhty m the present suit only if the 
cause of action was merged m the [judgment against 
his uncles and brother Here, however, there was no 
such merger The previous decree had awarded posses- 
sion of the whole house to the plaintiff The exist- 
ence of that decree could not be a reason for not award- 
ing part of the same house when detained by the defend- 
ant He avowed himself a stranger to the defendants 
against whom the previous decree was obtained, and bis 
act might be legal ded as constituting a separate cause 
of action Held, also, that section 328 of the Civil Pro- 
cedure Code, 1882, does not make it obhgatoiy on 
a decree-holder, who is obstructed m execution of the 
decree, to pursue his remedy under that section. Ac- 
cordingly the omission of the plaintiff to avail him- 
self of the remedy under that seet’on did not pi event 
him fiom proceeding against the defendant by a 
regular suit. Baltant Santaram v Babaji bin 
Sambhapa . . . 1. 1». R., 8 Bom., 602 


28. GOVERNMENT SCHOOL, SUIT FOR 
BENEFIT OF— 

138. Suit by secretary and 

manager of Government aided school. — Im- 
provements, Damages for removal of — In a suit by the 
secretary and manager of a Government aided school 
for damages against the owner of the school premises 
for breaking down the building and removing the 
materials belonging to plaintiff, — Held that the 
plaintiff, as secretary and manager, could maintain 
the action for the benefit of the school; that on the 
facts the plaintiff was not entitled to greater damages 
than had been awarded to him for the value of the 
materials removed by the defendant, or to compensa- 
tion for the improvements made by him to the build- 
ing , and that there was no presumption of gift in the 
case. Sbeehury Roy v. Hills 

[6 W. R., Civ. Ref., 21 


29. IDOLS, SUITS CONCERNING— 

139. Suit to establish right to 

deal with Hindu idols.— Property.— Jurisdic- 
tion of Ci ml Court — Hindu idols being property, the 
right to deal with such pioperty is a right cognisable 
by Civil Courts. Subbaraya Gurukal v Chellappa 
Mobali . . , . I. Xi. R., 4 Mad., 315 

140. Suit for damages on ac- 

count of omission to offer food to idol,— Cau&e 
of action — The plaintiff, alleging that he was a mem- 
ber of a family of Guiavs holding a vatan attached to a 
temple, complained that the defendant was the holder 
of an mam allowance, granted in consideration of his 
daily offering to the idol some rice and cake, and 
burning a lamp; and that he had omitted to make 
such offering tor one year The plaintiff claimed 
R15 damages Held that the plaintiff had no cause 
of action The defendant's obligation, if any, was 
towards the idol , and, if that obligation had not been 
performed, it could only be enforced by some person 
claiming to have a right to insist that the worship of 
the idol should be properly performed. Dhadphale 
v. Great . , . I. L. R., 6 Bom., 122 

141. Suit to establish, right to 

remove idol for turn of worship.— When a 
plaintiff and defendant aie jointly entitled to the 
profits fiom an idol m the defendant's temple, and 
the plaintiff is obstructed by the defendant m the 
use and worship of the idol, a suit will lie for a de- 
claration that the plaintiff is entitled to have the idol 
removed to his own house during the period he is 
entitled to the piofitsof it. Dwarkanath Roy v, 
Jannobee Chowdhrain . . 4 W. R„ 79 


30. INCOME TAX. 

142 , Suit for refund of income 

tax.— Income Tax Act , XXXII of I860 , s 137 , — 
A person seeking a refund of income tax illegally 
assessed upon him may, uudet section 137, Act XXXII 
of I860, apply to the Commissioner , — i e , it is “ law- 
ful" for him so to apply, but fcheie is no law that he 
must do so. He may legally sue m a Civil Court to 
recover the illegal assessment. Collector op Fur- 
eedpore v . Goroo Doss Roy . II W. R., 425 


31. INJURIES, SUITS -BY AND AGAINST 
REPRESENTATIVES OF DECEASED FOR— 


143. — — Suit for damages for de- 

struction of life. — Son adopted by widow after 
death of deceased , Bight of to sue* — Damages — 
A son adopted by the widow of a deceased Hindu (m 
respect of whose estate no probate, letters of ad- 
ministration, or certificate of heirship, has been 
granted) is the legal representative of the deceased, 
and as such was entitled to maintain a suit, under Act 
XIII of 1855, for the benefit of the persons, if any, 
entitled to compensation for the injury occasioned to 
them by the death of the deceased against those 
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81. INJURIES, SUITS BY AND AGAINST RE- 
PRESENT AT1VES OF DECEASED FOR — 
continued. 

Suit for damages for destruction of life 

— continued. 

whose negligence caused that death. Such an adopt- 
ed son was not, however, entitled to have any portion 
of the damages awarded m the suit allotted to him as 
a child of the deceased. Qucere, — Whether a son, if 
adopted by deceased m his lifetime, would be en- 
titled to damages under that Act. Yinayak Ra- 
GHUNATH V GBEAT INDIAN PENINSULA RAILWAY 

Company . . . .7 Bom., O. C., 113 

144 , Suit for wrong done ■by- 

deceased person.— XII of 1855 — Defama- 
tion — A suit was maintainable under Act XII of 1855 
against personal representatives for a wrong done by 
the deceased within a yeai of his death, although 
such mong he of a purely personal character, — as, 
for example, defamation Gokul Chundeb v 
Bubeek Begum . Marsh., 344 : 2 Hay, 325 

145. Act XII of 

1855 — Survival of cause of action — Act XII of 
1855 did not apply to wrongs which do not survive 
to the representatives of a deceased person A widow 
who is the heir of her deceased husband is liable to 
make good the wrong committed by the husband 
The plaintiff's right of suit does not abate by the 
death of the husband, hut survives against his heir 
Chundeb Monee Dassee v. Santo Monee Dassee 

[1W. R., 251 

146, Suit against representative 

of agent of Official Assignee.— XII of 
1855. — Suit for money and for delivery of bonds 
and payers. — Act XII of 1855 applied to suits for 
wrongs which, according to the law then in force, 
did not survive to or against executors oi administra- 
tors A suit for recovery of moneys due by an agent 
of the Official Assignee of an insolvent debtor’s 
estate, and for delivery of certain papers and docu- 
ments belonging to such insolvent estate, will lie 
against the legal representative of such agent after 
his decease, and the right of action will not expire 
on his death. Nujue Ail v . Pattebson 

[2 N. W., 103 

32 INJURY TO ENJOYMENT OF LAND. 

147. Suit for removal of trees.— 

Contingent damage . — Cause of action, — The plaintiff 
claimed the removal of certain trees, planted by the 
defendant on his own land, on the ground that the 
trees had been planted so near his land that when 
they grew up they would injure his crops. Held 
that until the plaintiffs enjoyment of his own land 
was directly and immediately interfered with by the 
growth of the defendant’s trees, he had no nght to 
ask for their removal, and he had therefore no cause 
of action Ram Lall «?. Dalganjan 

[I. L. R„ 5 All., 369 


33. INSTIGATING PROCEEDINGS, SUIT FOR— 

148. Suit against party for 

instigating proceedings m false name — 
Form of suit — The plaintiffs sued for the reversal 
of a summary award and for restitution of the 
money they had paid under it, alleging that the pro- 
ceedings before the Collector had been promoted 
entirely by the defendant using the false name of B , 
a person never m existence, and obtained a deciee 
m the lower Courts The point taken m special 
appeal was that the defendant not being a party on 
the record of those proceedings, the plaintiffs could 
not recover m this form of action. Held that, 
though the proper and more prudent course would 
have been to sue the defendant for damages, yet this 
being a mere matter of form, the Court refused to 
interfere with the decision of the Courts below. 
Khelabam Doss Mistbee v. Dhubee Doss 

[1 Hay, 4 

34. INTEREST, SUITS FOR— 

149. Suit for interest on money 

deposited under decree afterwards re- 
versed. — A suit will not he for interest m respect 
of money deposited under a decree subsequently re- 
versed on appeal. Ashbueeunnissa Begum v. 
Khanum Jaun . . . . 6 W . R., 285 

150. Suit for interest on money 

for period defendant obstructed the plaintiff 
in his attempts to obtain it.— Plaintiffs in 
execution of a decree against A attached certain 
money deposited m the Collectorate to which A 
was entitled, but were opposed by B alleging that 
A 3 s rights in the money had been transferred to him 
The plaintiffs finally succeeded in obtaining the 
money, and then sued B for interest upon it during 
the time he prevented them from obtaining it Eeld 
the suit was maintainable and the plaintiff was 
entitled to recover Pabbutty Chubn Soob i 
Pbohothonath Ghose . . W. R., 1864, 174 

35. JOINT RIGHT. 

151 . Suit by one of several heirs 

against creditor for share of debt.— Contract. 
— Joint obligation — Act XXVII of 1860 - Con- 
tract Act , ss 42, 45 — Field by the Full Bench 
(Mahmood, J dissenting) that when, upon the death 
of the obligee of a money-bond, the right to realise 
the money has devolved m specific shares upon his 
hems, each of such heirs cannot maintain a separate 
suit foi recovery of his share of the money due on 
the bond. Kandhiya Lal v Chandab 

[I. L. R., 7 All., 313 

36. JUDICIAL OFFICERS, SUITS AGAINST— 

152. Suit against Government' 

for acts of Magistrate.— A suit did not lie 
against Government foi the proceedings of a Magis- 
trate under Chapter XX of the Criminal Procedure 
Code, 1861 Bagaishbee Dyal v. Goveknment 

[2 Agra, 81 
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36. JUDICIAL OFFICERS, SUITS AGAINST— 

continued 

15 & Suit to have land declared 

private property. — Criminal Procedure Code , 
IS 61 , ss 308, 311 —Order of Magistrate* declaring 
land to be public —I lie concluding clause of section 
311 of the Code of Cnmmal Proceduie, though it 
prevents the Civil Courts from entertaining a suit 
to restrain a Magistrate from carrying out an order 
made under section 308, or a suit for damages 
against the Magistrate or any othei person in carry- 
ing out such ordei m the manner provided by law, 
does not bar a person against whom such an order 
has been carried into effect fiom instituting a suit to 
piove that land declared by the Magistrate to be 
public is his private property. Lalji Ukheda v 
Jowba Dowba . . 8 Bom., A. C., 94 

154 . * Suit against Judge for 

maliciously issuing illegal order. — Want of 
jurisdiction —Knowledge of want of jurisdiction — 
A plaint against a Judge, averring that the Judge, 
knowingly and maliciously, issued an illegal order to 
the plaintiff's injury, does not disclose a sufficient 
cause of action against the Judge It must not only 
aver that the Judge had no jurisdiction, but also 
that he had no leasonable and probable cause for 
supposing that he had jurisdiction. Peahlad 
Maharudra v. Watt . . .10 Bom., 346 

155 . Suit against Collector for 

illegal proceedings. — Entry of name m Collec- 
tor's boohs — Improper action of Collector — The 
meie entry of the name of one parcener m immove- 
able pioperty m the Collectors books as the occupant 
oi ownei is not sufficient ground foi an action by a 
coparcener against the Collectoi, inasmuch as the 
Collector's books are kept foi puiposes of revenue 
and not for purposes of title But if the Collectoi 
impropeily enjoin the plaintiff from taking, or other 
parties fiom paying, to the plaintiff his share of the 
lents or profits, an action may be maintained against 
the Collector Collector or Poona v Bhavanrav 
Balkbishna . . • .10 Bom., 192 

150 . 1 Entry of name 

in Collector 3 s boohs —Pom, Keg, XVI of 1827, s 
19 — Although the entry by a Collector of a parti- 
cular peison's name as “occupant" affords, however 
mistaken, no giound for an action against the Collec- 
tor, yet where there is an appaient and reasonable 
ground for appiehendmg legal injury from the 
Collector's proceedings, — as when the Collector affirms 
one person's title t<3 the exclusion of another by 
enteimg his name m the register of “watans" 
(compiled under Regulation XVI of 1827, section 
19), or where damage to a person's right is likely to 
arise from the Collector's act,— it is not improper to 
join the Collectoi as a party to a suit. San gap A 
Malapa v, Bhimangowda Mariapa 

£10 Bom., 194 

37 KING OF OUDH, SUIT AGAINST— 

157 . Suit a gams t King of Oudh. 

before Act XIII of 1868.- Consent of Governor 


RIGHT OP SUIT— co ntmued, 

37. KING OF OUDH, SUIT AGAINST— 

continued 

Suit against King of Oudh. before Act 
XIII of 1868 — continued 

General — A suit against the King of Ondh, com- 
menced without the consent of the Govenioi Geneial 
in Council, was held to he null and void, even though 
it had been instituted, and judgment had been given, 
before the passing of Act XIII of 1868 Begum: 
Bibee v. King op Oudh . . 11 W. R., 116 


38. LANDLORDS AND TENANTS, SUITS 
CONCERNING— 

158. 8uit for use and occupa- 

tion. — Suit by Receiver. — Suit to recover money pay- 
able under agreement. — A suit was brought by 
the plaintiff and Receiver of the Tanjore Estate to 
recover from the first defendant, a f aimer, a sum of 
money alleged to he rent due to the Tanjore Estate 
under a wntten agreement executed m August 1866 
by the first defendant to the second defendant, who 
then claimed to he owner of the estate. The Judge 
of the Court of Small Causes considered that the 
subject-matter of the plaint did not constitute a 
cause of action to the plaintiff, and dismissed the 
plamt, subject to the opinion of the High Court 
Held that the suit was maintainable by the Receiver 
to. recover the fair rent payable fox thejuse and occu- 
pation of the land under the muchalka, which was 
good evidence of what was the fair amount of rent 
The second defendant, having been held to possess no 
title to the piopeity, could not afterwards maintain 
an action for the non-payment of the rent of a por- 
tion of such property, due according to the teims of 
the muchalka Held, also, that the right of suit did 
not extend to recovei anything as intei est on the rent 
due. Mobeis v. Muthusami Pillai 

[6 Mad., 363 

See Mobeis v. Sambamuethi Ravar 

, [6 Mad., 122 

159. Suit to recover arrears of 

rent paid to Government under certificate. 

— Money payable to zemmdai — At the time when a 
zemmdan came under the khas management of a 
settlement officei, arrears of lent were due by the 
plaintiff to the zemindar The settlement officer 
issued a certificate against the plaintiff, under section 
19 of Bengal Act VII of 1868, lequumg him to pay 
these arrears The plaintiff, at fust objected, but 
subsequently withdiew his objection and paid a por- 
tion of the money into Couit, and piesented a petition 
stating that the amount paid m 'was partly due to 
the Government, and asking that his property might 
be released from attachment On payment of the 
balance claimed under tbe certificate and costs, the 
certificate was discharged Held that a suit to 
recover the amount paid to Government, brought on 
the ground that that amount -was really payable to 
the zemindar, w T ould not lie Qucere, — Whether such 
a suit would lie if the plaintiff were compelled to pay 

8 E 
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38. LANDLORDS AND TENANTS, SUITS 
CONCERNING — continued 

Suit to recover arrears of rent paid to 
Government under certificate— continued 

again to the zemindar. Bepin Behaei Singh v 
Goyeenment . , . I. L. E., 5 Calc., 325 

X60. Suit as to validity of rent- 

free grant. — Suit for arrears of lent. — Suit for 
assessment , — A suit for “ arrears of lent 33 is not 
maintainable m order to raise the question as to the 
validity of an alleged rent-free grant The question 
should he raised by a suit to assess the holding 
Hubee Chund v. Belt Komab Singh 

[1 Agra, Rev., 35 

16L Omission to malce deductions 

from rent . — Suit for excess payment — Where a per- 
son has a right to make deductions of lent payable 
to the surburakar under his kabuliat on account of 
rent due fiom ryots or others, and pays his full rent 
without making any deduction, his not doing so gives 
him no right of action against the zemindar or his 
representatives Chundee Seeeub Roy v Gholam 
Shubbeep alias Loopan Meeah 

[1 Ind Jur., H. S., 146 

102 . Suit for excess payment of 

vent.— Receipt by one landlord of rents that ought 
to have been paid to another — Where a landlord 
receives rents which exceed the rents properly pay- 
able to himself, the paity to -whom the excess is pay- 
able is entitled to recover it directly from him by a 
civil suit, and need not sue the tenants who made the 
payment. Gooeoo Churn N ag v . Gobind Chundee 
Gooho 24 W. R., 352 

163. Suit for rents collected by 

unauthorised person without title.— Cause of 
action — Where A without title has collected rents 
due to B , B may sue A for the recovery from him 
of the rents so received. Ram Chuen Baneejee v 
Muddun Mohun Tewaeee 

[Marsh., 269 : 2 Hay, 198 

164. Suit complaining that de- 

fendants have dissuaded tenants from pay- 
ing rent. — Cause of action — It is not an actionable 
wrong to dissuade a tenant from paying his rents to 
his landloid, who can recover them by law. Dal- 
geeish Jeebun Mahto alias Jhaw Mahto 

[25 W. R., 230 

105 , Suit to enforce acceptance 

of pottah. — Jurisdiction of Civil Courts — Aregular 
suit m the Civil Courts to enfoi ce the acceptance of 
a pottah is maintainable. Kaeim v Muhammad 

Kadab . . . , I. Xi. R., 2 Mad., 89 

100 , Suit by lessor against per- 

son injuring land leased.— Suit for damages — 
A Iessoi may sue a third party for damages for injury 
sustained by reason of excavations made by such 
party on lands leased out by the plaintiff to a lessee 
Dheeemoney Dosseb v . Ceopt 

[3 W. R., S. c. c. Ref., 20 


RIGHT OF SUIT— continued. 

39 LOSS OF SERVICE. 

107 . Suit by Hindu father for 

compensation for the loss of his daughter’s 
services *in consequence of her abduction. — 
Compensation for costs of prosecution , — A Hindu 
sued foi compensation for the loss of his daughter^ 
services m consequence of her abduction by the 
defendant, and for costs incurred by him m prose- 
cuting the defendant criminally for such abduction, 
for which he was convicted The daughter was a 
married woman, who had been deseited by her hus- 
band, and at the time of her abduction was living 
with the plaintiff, her father. Held by Sttjaet, C, J , 
that the suit by the father for compensation for the 
loss of his daughter’s services m consequence of her 
abduction was under the circumstances maintainable, 
and that the plaintiff was entitled to recover the costs 
of the criminal prosecution Held by Oldeield, J , 
that a suit by a Hindu father for the loss of his 
daughters services in consequence of her abduction 
is not maintainable. Ram Lad v . Tuba Ram 

[I. L. R., 4 All., 97 


40. MAINTENANCE. 

108. Suit by Matomedan 

woman against Hindu for maintenance of 
her illegitimate child.— Where a suit was brought 
against a Hindu by a woman who was a Mahometan 
arid the wife of a Mahomedan, for maintenance of 
her illegitimate child, of which she alleged the de- 
fendant to he the father, it was held that such a suit 
wrnuld not lie. Addoyto Chundee Dass v. W oo jan 
Beebee 4 C. Xi. R., 154 


4L MESNE PROFITS. 

109 , Suit for mesne profits. — 

The party m possession is the only peison legally 
competent to sue for mesne profits. Khettee Monee 
Dossee v . Gopeemohun Roy 

[1 Ind. Jur., O S., 83 
S. C. 1 Hay, 178 


42. MISREPRESENTATION. 

170. Suit for loss by misrepre- 

sentation. — Bond fide communication — Wheie 
defendants were asked to obtain information fiom a 
railway company as to the probable cost of carriage of 
coal, which they were about to sell to plaintiff, and 
they did so, communicating m good faith to plaintiff 
the lesult, no light of suit could arise against defend- 
ants, although plaintiff w r as ultimately compelled to 
pay to the railway company a much lax ger sum than 
defendant had represented Bengal Coal Company 
v . Elgin Cotton Company . . 2 W., 13 

171. — Suit against an 

attesting witness to a security bond for appearance 
of an insolvent judgment- debtor . — The plaintiff held 
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42. MISREPRESENTATION— continued. 

Suit for loss by misrepresentation— conti- 
nued 

a money-deciee against M , wlio was arrested m exe- 
cution of it On being bi ought to the Couit, how- 
ever, M applied for bis dischaige as an insolvent under 
section 273 of the Civil Procedure Code (Act VIII of 
1859) He was released on the secunty of G , who 
executed a bond for the appearance of M. at the 
inquiry into his insolvency The defendant attested 
the bond, and wiote m the attestation that G was a 
solvent pei son In consequence of the non-appear- 
ance of M , the plaintiff sought to execute his deeiee 
against the surety, G , who on his arrest also applied 
for his discharge on the ground of his insolvency, and 
was dischai ged after inquiry The plaintiff thereupon 
sued the defendant for the amount of his deeiee and 
cost of execution, on the giound of his lepresentation 
m the attestation that G was solvent The Suboi- 
dmate Judge i ejected, but the District Judge on 
appeal allowed, the plaintiffs claim Reid by the 
High Couit, on second appeal, that the plaintiff had 
no cause of action against the defendant, whether the 
suit was consideied as bi ought upon a covenant or 
misrepresentation, as the defendant was neither a co- 
obligor m the security bond of <?., nor did be make 
any promise m the attestation of it to compensate 
the plaintiff for the non-appearance of M , nor any 
representation to the plaintiff Qucere , — Whether 
the nazir was liable to the plaintiff for negligence 
in not taking a pioper suiety? Nago Mahadev 
v . Nabayan Ramchandra 

[I. I*. R., 4 Bom., 465 

43 MONEY HAD AND RECEIVED. 

172. Suit for pay received and 

not given.— Mad. Police Act, XXIV of 1859 , 

$. 53. — The plaintiff, a head constable of police, 
sued the defendant, an inspector of police, for money 
had and received to the plaintiff’s use The defend- 
ant had received the pay of the plaintiff, but failed 
to give it to the plaintiff. Reid that the light of 
suit was not taken away by section 53 of Act XXIV 
of 1859 (Madras Police Act), and that the plaintiff 
was entitled to recover the amount sued for. Gun- 
dam Venkatasami v. Chinn am Purushottama 

[5 Mad., 466 

44. MONEY PAID. 

173. Suit for money paid before 

pupil was allowed to remain m Govern- 
ment school. — Right of Government to make 
rules and regulations as to admissionto schools. — The 
Government has a right to make rules and regula- 
tions as to the terms on which pupils should be ad- 
mitted mto, and allowed to remain m, their schools. 
Where it is necessary, according to the rules, that a 
sum of money should be paid m order to a pupil 
remaining m a Government school, and such sum is 
paid, and the pupil allowed to remain, a suit will not 
he to recover the money so paid. Hurro Mohun 
Gaen v. Bonomalee Mittee . 11 W. R., 359 


BIGHT OF SUIT —continued 

45. MUNICIPAL OFFICERS, SUITS 
AGAINST— 

174. Suit against Municipal 

Commissioners to recover assessment ille- 
gally levied under Mad. Act X of 1865.— 

Cause of action — A suit cannot be maintained to 
lecovei assessment unlawfully levied by Municipal 
Commissioners undei (Madias) Act X of 1865 
Bhimavarapc Balaramaya v Hodson 

[3 Mad., 870 

175 . Suit for injury by Munici- 

pal Commissioners under Act XXVI of 

1850. — Remedies given by Government rules — 
Wkeie a party was injured by an ordei of Municipal 
Commissioners under Act XXVI of 3850, issued in 
respect of a subject within their jurisdiction, he was 
debaired fiom bunging a suit m the Civil Comt to 
annul such order, until he had exhausted the reme- 
dies affoided to him by the mles fiamed by Govern- 
ment m accoi dance with the provisions of the Act. 
Sakharam Sbridhar Gadkari v. Chairman op 
the Municipality op Kaliyan 

[7 Bom., A. C., 38 

170 Suit against trustees for 

distress for unpaid rates .—Bom AcU II of 
1865 and IV of 1867. — Liability of Municipal Com - 
missioned s — No suit can be maintained against the t 
Justices of the Peace of the City of Bombay miespect 
of an alleged wrongful disti ess for unpaid rates levied 
by the Municipal Comnussionei of that city, eithei 
under the provisions of Act II of 1865 (Bombay) or 
Act IV of 1867 (Bombay) In such a suit the Muni- 
cipal Comnussionei himself oi the actual tortfeasor is 
the proper defendant Shi vs hank ab Govindram v. 
Justices op the Peace pob Bombay 

[5 Bom., O. C., 145 

177. Suit in respect of act done 

under Beng. Act III of 1864. — Attachment and 
sale of property for non-payment of fine — Suit for 
damages — Liability of Municipality — The Howiah 
Municipality pioseeuted plaintiff undei Bengal Act III 
of 1864, section 67, and bye-laws, and piocured the 
infliction upon him of a fine which was realised by 
attachment and sale of moveable pioperty. Plaintiff 
then brought a suit against the Corporation for the 
value of the goods sold and damages. Reid that the 
suit was not maintainable against the Municipal 
Corporation. Motee Lall Bose v Howbah Mu- 
nicipality . . . ,23 W . B., 222 


46. OBSTRUCTION TO PUBLIC HIGHWAY. 

178. Suit for obstruction of 

highway. — Special damage, Proof of — The rule of 
English law that no action can be maintained by 
one person against another for obstruction to a high- 
way without proof of special damage should be 
enforced in British India as a rule of “ equity and 
good conscience,” Adamson v. Aeamugam 

[I. X.. R„ 9 Mad., 463 

8f2 
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EIGHT OF SUIT —continued. 

46 OBSTRUCTION TO PUBLIC HIGHWAY 

— continued,. 

179. Suit for removal of ob- 

struction. — Proof of special injury — In all civil 
suits for tlie lemoval of a public obstruction tbe 
plaintiff must show that be himself has suffered 
some particular inconvenience or injury resulting 
fiom the obstruction Gehan aji bin Kes Patib v. 
Ganpati bin Larshuman I. Jj t R.,2 Bom., 469 

130. Suit to establish right of 

access to public thoroughfare.— Ease went— 
Act XV of 1878, ss 27, 32, 38 — Special damage . — 
Municipal Committee — While certain land formed 
part of a certain public thoroughfare, F had imme- 
diate access to such thoroughfaie and the use of a 
certain dram The Municipal Committee sold such 
land to M. and constructed a new thoroughfare. M. 
used and occupied such land so as to obstruct F 3 s 
access to the new thoroughfare and his use of the 
dram F theiefoie sued him to establish a right of 
access to the new thoroughfare over such land and a 
right to the use of such dram Held that, having 
suffered special damage from M’s acts, F had a 
right of action against him, and that such right of 
action was not affected by the circumstance that M. 
had acquired his title to the land from the Municipal 
Committee, inasmuch as the Municipal Committee 
could not have dealt with the old thoroughfare to the 
special mjuiy of F, and had it closed the same, wonld 

* have been bound to provide adequately for his access 
to tbe new thoroughfaie and for his drainage. Fa- 
zab Haq V. Maha Chand . I. Ij. R., 1 AH., 557 

131 . Suit against persons pre- 

venting conduct of procession on public 
highway. — Fight to conduct procession . — The 
right to conduct a marriage procession along the 
public highway can only be questioned by the Ma- 
gistrate, and an action will lie agamst private per- 
sons forcibly stopping such a procession even, 
semble, — where it is unusual for peiSons of theplam- 

- tiff's caste to conduct one, Siyappachari v Ma- 
haxinga Chetti ... 1 Mad,, 50 

182 . Suit to establish right to 

carry tabuts along public road.— Obstruction 
to public load . — Special damage — Public income - 
mence — Plaintiffs, who wure Mussulmans, sued to 
establish then right to carry tabuts m procession 
along a certain load to the sea, and alleged that the 
defendants (also Mussulmans) obstructed them m 
doing so. The piamt, however, did not allege any 
personal loss or damage to the plaintiffs arising from 
the obstruction Both the lower Courts found as a 
fact that the road along which plaintiffs desired to 
carry their tabuts to the sea was a public road. Eeld 
on special appeal that plaintiffs could not maintain a 
civil suit m respect of such obstruction, unless they 
could prove some particular damage to themselves 
personally, in addition to the general inconvenience 
occasioned to the public. The mere absence of the 
religious or sentimental gratification ansing from 
carrying tabuts along a public load, is not any such 
particular loss or injury as would be sufficient, ac- 
cording to English and Indian precedents, to sustain 


BIGHT OP SUIT— continued 

46. OBSTRUCTION TO PUBLIC HIGHWAY # 

— continued . 

Suit to establish right to carry tabuts 
along public road— continued 

a civil action. Authorities as to what constitutes 
special damage sufficient to sustain a civil suit m 
such cases, lef erred to. Satru yabab Kabib v 
Ibrahim yalad Mieza . I. L. R., 2 Bom., 457 

183 . Suit for abatement of nui- 

sance. — Suit ofer refusal of Magistrate to inter - 
fere — A person injured by tbe erection of an ob- 
struction on a public highway is not precluded fiom 
suing tbe person by whom it has been caused by the 

; circumstance that be has previously applied to- the 
Magistrate for an order for its removal, and that tbe 
Magistrate had refused to make any order. Ram 
Tunnoo v Sreenath Doss 

[Marsh*, 537 : 2 Hay, 659 

184. ■ — Suit to restrain procession 

m honour of idols. — Eight to conduct processions 
— Pei sons of whatever sect are entitled to conduct 
religious processions through public streets, so that 
they do not interfere with tbe ordinary nse of such 
streets by tbe public, and subject to such directions 
as tbe Magistrate may lawfully give to prevent 
obstruction of tbe thoroughfare or breaches of the 
public peace. Parthasaradi Ayyang-ar v Chin- 
naerishna Ayyanhar . I. Xi. R., 5 Mad , 304 

See Sunbram Chetti v. Queen. Ponnusami 
Chetti v. Queen . I. L. R., 6 Mad., 203 

47. OFFICE OR EMOLUMENT. 

185 . Suit to recover right to 

officiate at funeral ceremonies.— Transfer of 
right to officiate — A Birth Moba Brahmmy, oi right 
to officiate at funeral ceremonies, is incapable of 
transfer, and therefore a suit to recover it will not lie 
Jhtjmmun Panbey v Dinonath Panbey 

[16 W. R., 171 

186. Action for interfering 

with right of performing ceremonies — 

Eight of jufmans to select purohit — An action is 
not maintainable by a purohit against another puiohit 
for interfering with an alleged exclusive light of 
performing religious ceiemomes at a particulai place, 
there being no legal obligation npon the jujmans to 
abstain from employing another. Damoobur Mis- 
ser v Rooburmar Misser . Marsh., 161 

S. C. Rooburmun Misser v Damoobur Misser 

[1 Hay, 365 

187. — Suit for right to perform 

pujari duties. — Eight to proceeds of mundur.-~~ 
An action will lie to obtain a binding declaration of 
a person's right to parfoim the duties of pujari, 
and to receive th§ proceeds of a mundar Pran- 
SHANKAR V. PRANNATH MAHANANB . 1 Bom. 5 12 

188 Suit by vendee of office to 

compel trustees to admit him and give him 
the emoluments. — The vendee of a karaima right 
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47 OFFICE OR EMOLUMENT — continued. 

Suit by vendee of office to compel trus- 
tees to admit bim and give him the 
emoluments — continued. 

cannot bring a suit to compel tlie trustees of a 
pagoda to admit bnn to the office and give him the 
emoluments Keyake-Ilata Kotel Kanni alias 
Gbani v Yadattil Vellayangot Achuda Pisha- 
bodi . ... 3 Mad , 380 

189. Suit for damages for dis- 

turbance m religious office emoluments.— 

Right to perform religious wo? ship — Damages for 
loss of honours and voluntary offerings — Although 
it is not the duty of a Civil Court to pronounce on 
the truths of lehgious tenets nor to regulate religi- 
ous ceiemony, yet, m piotectmg peisons m the enjoy- 
ment of a certain status or propel ty, it may incident- 
ally become the duty of the Civil Couit to determine 
what are the accepted tenets of the followers of a 
creed, and what is the usage they have accepted as 
^established for the regulation of then rights inter se 
A claim to the exclusive right to perform certain 
poitions of the leligious worship m a Hindu temple, 
and to restiam a rival sect from joining in such 
worship otherwise than as oidmary worshippers, can 
be enforced by the decree of a Civil Court A claim 
to damages for the loss of honours and voluntary 
off ei mgs which would have been made by worship- 
pers at a temple to the holders of a religious office 
therein had the lattei not been disturbed by the 
defendants m the performance of the duties of such 
office, is not enforceable by law. Keishnasami 
Tatacharyar v. Krishnama Ohaeyab 

[I. L. R., 5 Mad, 313 

X90. Suit to establish privilege 

of administering purohitam to pilgrims.— 
Alienability of such right — A suit will lie for the ex- 
clusive right to the pnvilege of administeimg puro- 
hitam to pilgrims resorting to Ramaswaram. The 
privilege claimed was admitted to be capable of 
alienation or delegation, and was therefore no longer 
the subject of religious sentiment, but a mere pio- 
pnetary right On the merits the plaintiffs were 
held to have failed to support their claim Rama- 
sawmy Aiyan v Venkata Achabi 

[2 W . R., P. C., 21 : 9 Moore’s I. A., 344 

191 , Suit to establish right to 

receive fees from pilgrims resorting to 
shrine. — The plaintiff sued to establish Ins exclu- 
sive light to receive fees paid to the purohit by the 
pilgnms lesortmg to a temple, and to recover a sum 
of money received by the defendants as fees. Held 
that m the absence of any contract between the 
parties oi of any such pi oof of long and uninterrupted 
usage as m the absence of a documentary title would 
suffice to establish a prescriptive right, the plaintiffs 
suit must be dismissed. Krishna Aiyan v Anant- 
arama Aiyan .... 2 Mad., 330 

192. Suit for confirmation of 

possession of land on which places of wor- 
ship are erected, — Alleged hostile intention — 
In a suit for continuation of possession of a hill, with 


RIGHT OF SHIT — continued . 

47. OFFICE OR EMOLUMENT — continued 

Suit for confirmation of possession of 
land on which places of worship are 
erected — continued 

tlie places of woislup appeitaiumg thereto, and the 
idols set up theieon, the alleged cause of action being 
that defendant intended to lay claim to the offerings 
made, and proposed to call m question plaintiffs pos- 
ses&oiy light, — Held that the plaint disclosed no 
cause of action whatevei. Poorttn Chand Galke- 
oha v. Paresh Hath Sing-h . 12 W. R., 82* 

193 . Suit for damages for dis- 

turbance of office of village priest.— Smt for 
fees not received — A suit for damages may he brought 
by a pei son holding the office of village priest by 
piescnption against an intruder who deprives him 
of the exeicise and benefits of that office. Vithal 
Krishna Joshi v Anant Ramchandea 

[11 Bom., 6 

194 . Suit for pecuniary benefits 

from performance of religious services. — 
A claim to certain pecumaiy benefits and payments 
m kind, which a plaintiff alleges himself to be enti- 
tled to receive from the defendants m respect of the 
performance of certain leligious sei vices, is a claim 
which the Courts of Justice are bound to entertain ; 
and if, m ordei to determine the plaintiff’s right to 
such benefits, it becomes necessaiy to determine in- 
cidentally the light to peiform the bervices, the 
Courts must try and must decide that right Krish- 
nama v . Keishnasami . I. Ii. R., 2 Mad., 62 

S. C Tiru Krishnama Chabiar v Krishna 
Sawmi Tata Chaeiae . L. R , 6 I. A., 120 

See also Kamalam v SAdagopa Sami 

[I. L. R., 1 Mad., 356 

And Chinna Ummayi v Tegabai Chetti 

[I. L. R., 1 Mad., 168 

195. Suit for damages for in- 

trusion on office of chalvadi. — Suit to recover 
gratuities received by intmder m office — Caste 
question — Rom. Reg II of 1827 , $ 21 — Suit to es- 
tablish ?nght to office — Plaintiff was the hereditaiy 
holder of the office of chalvadi, oi bearer, on public 
occasions, of the insignia or symbols of the Lmgyet 
caste at Bagalkot, m the distnet of Belgaum, No 
fees, as of right, were appurtenant to that office, but 
voluntary gratuities might be given to the chalvadi. 
In an action brought by plaintiff against defendant 
as an intruder upon his (plaintiff’s) office,- — Held 
that the action would not lie, if brought merely for 
the gratuities as moneys alleged to he received by 
defendant to the use of plaintiff. Shankaea bin 
Marabasapa v Hanma bin Bhima 

[I. L. R., 2 Bom., 470 

196. Suit for loss of fees re- 

ceived by Kazi of Bombay. — Intruder on office . 
— The sums received by the KaZi of Bombay m i e- 
spect of his office of Kazi are not mere gratuities, but 
are fixed and certain payments annexed to the dis- 
charge of official duties, and are therefore sums m 
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RIGHT OF SUIT —continued 

47 OFFICE OR EMOLUMENT-cow^mwe?. 

Suit for loss of fees received by Kaai of 
Bombay — continued 

respect of the privation whereof by a wrongful in- 
truder an action either for money had and leeeived 
or for disturbance m the office will lie Muhammad 
Yussub v Ahmed . . . 1 Bom., Ap., IS 

SlTARAMBHAT «. SlTARAM GANESH 

[6 Bom., A. C., 250 

* 197. Suit for declaration of ex- 

clusive right to receive fees m office of 
ch.owdb.ry. — In a suit for the establishment of the 
plaintiffs* exclusive light to the office of chowdhry of 
boats, and for the maintenance of their possession of 
that office, with which the defendants interfered by 
obstructing the plaintiff m the collection of fees, — 
Held that, as the payments were voluntary, and there 
was no obligation to pay them exclusively to the 
plaintiff, the suit could not be maintained. Ham 
Deehul v. Chukhoo 

1 1ST. W., 208 * Ed. 1873, 291 

198. Suit by dismissed holder 

of land for service. — Eereditai y village office — 
Title to emoluments — Where an hereditary village 
officei, who had been dismissed from his office, sued 
to recover the land which had foimed the emolu- 
ments of the office, and which had been enf \ anchised 
and granted to the person holding the office at the 
time of the enfranchisement, — Eeld that the suit} 
would not lie. Sriniyasaytar v Laksmamma 

[I. E. R., 7 Mad., 206 

Bada v. Hussu Bhai . I. B. R., 7 Mad., 236 

199. * Suit for land appertaining 

to hereditary office but enfranchised.— Mad. 
Jg eg VI of 1831.— Act IV of 1866 (Mad ) — 
Xarnam's mam land. — Inam Commissioner’s title - 
deed. — Title to emoluments of office — The lands 
forming the emoluments of an hereditary village 
office having been separated from the office by Gov- 
ernment, w r ere enfranchised and granted by the 
Inam Commissioner to V , who had been appointed 
to, and at the date of enfranchisement held, the office 
without possessing any hereditary claim thereto 
In a suit by R , who claimed to be of the family of 
the hei editary office-holders, to recover the land from 
V, — Eeld by the Full Bench (Hutchins, T, dis- 
senting) that ,R. could not recovei. Venkata v 
Hama . . . . I. L. R., 8 Mad., 249 

48. OKDERS, SUITS TO SET ASIDE- 

200. Order xu contested appli- 

cation. — Improper procedure. — A has no right of 
suit against B to set aside an order of Court on an 
application m a suit, which application has been con- 
tested between them and decided m favour of B 
Such a mode of procedure for the purpose of getting 
an order of Court reversed is not allowed by law. 
Norrotom Sikdab v . Juggernath Shaw 

[Bourke, O. C., 371 

Shibeshubee Debia v. Mothooranath Acharjee 

[5 W. R., 202 


RIGHT OF STIVE— continued 

48 ORDERS, SUITS TO SET ASIDE— continued. 

201. Order under s. 63, Beng. 

Act VIII of 1869. — Order releasing piopeity 
f) om attachment — A suit will lie to set aside an 
oidei passed undei section 63 of Bengal Act VIII 
of 1869, leieasmg property fiom attachment Wooma 
Chubn Chattebjee ». Kadumbini Dab ee 

[3 C. L. R., 146 

202. Order refusing to enter- 

tain objection. — Resumption by Government — 
Objection by party whose lands have been wrongly 
resumed — The pioperty of the plaintiff having been 
included among the lands to which certain resump- 
tion proceedings between the Government and a 
third party related, the plaintiff piefeired an objec- 
tion, which w as disallowed by the Collectoi The Spe- 
cial Commissioner on appeal declined, for want of 
jurisdiction, to enteitam the objection Eeld that 
the order of the Special Commissioner could not 
constitute any cause of action, either against the 
Government or a thud party. Shiboo Soonduree 
Debea v Secretary oe State . 7 W. R., 373 

203. Order setting aside sale. — 

Civil Procedure Code , 1859, ss 256, 257 — A suit 
will lie to contest an order setting aside a sale not 
warranted by the piovisions of sections 256 and 257 
of Act VIII of 1859, wdiere the legal rights of the 
person bringing the suit have been injuriously affect- 
ed by such order Ambit Misses v Gurda Pardan 

[7 H. W., 183 

204. Order passed in execution 

of decree of Small Cause Court. — Order as to 
liability to attachment — An older passed m execution 
of a decree of a Small Cause Couit with lespect to 
the liability of property to attachment and sale is 
not final, hut may be questioned m a regular suit m 
the same manner as a like order might be questioned 
when passed m execution of a decree of an ordinary 
Civil Court Rameshur Kulwar v Beharee Seth 

[3 1ST. W., 208 : Agra, F. B., Ed. 1874, 254 

205. Order of Court setting 

aside a will and vesting minor’s property 
m manager.— Suit to direct widow to make adop- 
tion — 0) der made with jurisdiction — There exists 
no right of suit to set aside an oidei of the Court 
which has junsdiction deciding that a will is not 
sufficiently proved, and vesting the management of a 
minor’s widow’s property m hei guardian No suit 
can be maintained for an order dnecting such widow 
to make an adoption The Court declined to make a 
declaratoiy decree declaring such direction to he a 
valid direction. Peabee Dates v. Hurbunsee Kooer 

[19 W. R., 127 

206. Order granting certificate 

under Act XXVII of I860. — Suit to annul cer- 
tificate — Procedure . — A suit does not lie to annul a 
ceitificate for the collection of debts granted under 
Act XXVII of 1860, the mode of pioceedmg pro- 
vided by the Act being^he only remedy Pattati^- 
da Avidatha Peringadi Ibrayii?. Pudita Mada- 
thumal Peringadi Amanatha , 5 Mad,, 283 
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BIGHT OF SHIT — continued. 

48. ORDERS, SUITS TO SET ASIDE —continued. 

Order granting certificate under Act 
XXVII of I860— continued, 

Rughoobur Dyal Singh v. Ram Narain Kolya 

[22 W. B., 312 

207. Suit to set aside order of 

Criminal Court. — Suit to set aside order of 
Magistrate under Act XXI of 1841 — The pioper 
course for a paity dissatisfied with the older of a 
Magistrate, passed with juusdiction under Act XXI 
of 1841, to pursue, was to appeal against that order, 
and not to bring a civil suit f oi its reversal. Omoola 
Koowur v, Gohun Patucx 

[1 Ind. Jur., O. S , 36 

S. C. Omoola Koowub v, Sohun Patuok 

[1 Hay, 29 

S. C. Sohun Pattjce v. Omoola Koowur 

[Marsh., 7 

Kebab Hath Mookerjee v. Paebtttty Peishear 

[2 W, B., 267 

Prankishen Surma v. Ramroober Surma 

[Marsh., 214 

S C. Ramroober Stjema v. Prankishen Stjema 

[2 Hay, 86 

Ramkishore Bhuttacharjee v. Biseshur 
Bhuttacharjee . . . Marsh,, 231 

S. C Biseshur Bhuttacharjee v, Ramkishore 
Bhtjttachaejee ... 1 Hay, 559 

49. POSSESSION, SUITS FOR— 

208. Suit for possession or dis- 

possession after obtaining peaceable posses- 
sion without execution of decree.— It a party 
in whose favour a decree foi possession has been 
passed, peaceably obtains possession without the 
aid of the Court, and is subsequently dispossessed, 
he can maintain an action against the persons who 
have dispossessed him, although he has not taken out 
execution of the decree Ram Newaz Singh v 
Kishtjn Rax . . . . 6E W., 137 

See Gopal Das v Than Singh 

[I. L. B,, 4 All., 184 

209. Suit for possession of land 

taken away in execution of decree m boun- 
dary suit. — A party has no right to bring a civil 
suit to get possession of land which has been taken 
from him, and awarded to his adversary m the execu- 
tion of a decree in a boundary suit. Watson v Be- 
joy Gobinb Bubal. Shamasoonbbry Debea v 
Be joy Gobind Bueal . . W. B., 1864, 331 

210. Suit for possession after 

dispossession under decree obtained by 
mortgagees. — Cause of action — In the year 1839 
the defendants* ancestor had moitgaged a share m a 
mouzah to the ancestor of the plaintiffs. The mort- 
gagee sued to foreclose the mortgage and obtained a 
decree, m execution of which he obtained possession 
of the shaie. After this, some prior moitgagees ob- 


BIGHT OF SUIT — continued . 

49. POSSESSION, SUITS F 0&— continued. 

Suit for possession after dispossession un- 
der decree obtained by mortgagees — 

continued 

tamed a deciee in the Sudder Court m 1847, to the 
effect that the disputed piopeity should be taken 
away from the plaintiff’s ancestor and given to the 
prioi mortgagees till their lien was satisfied, when he 
should obtain possession as before The lien of the 
prior mortgagees was satisfied m 1870, when the de- 
fendants obtained possession Tbe plaintiffs sued to 
recover possession. Reid that no right of action 
accrued to the plaintiffs by reason of the satisfaction 
of the deciee of the pnor mortgagees, and the lecovery 
of the possession of the estate by the defendants. 
Shimbhoo v . Narain Singh . 5 N. W., 153 

211. Suit for separate posses- 

sion of share of estate. — A suit will lie for the 
scpaiate possession of a share of an estate m piopor- 
tion to the plaintiff’s shaie Goloke Chunber 
Chuckbbbutty v. Kallee Kinkur Chuckerbutty 

[1 W. R., 164 

212. Suit by holder under dur- 

putnidar for share of estate. — A putm estate 
was the inheritance of five brothers, two of whom 
appropi iated the whole of it. Reid that the holder 
under a kaimi pottah from the dur-putnidar of the 
three ousted hi others could sue to obtain possession 
of his share of the estate Tara Soonbery Debia 
v Shama Soonbeey Debia . . 4¥. B., 58 

213. Suit by minor for his share 

of undivided property.— A suit cannot he brought 
on behalf of a Hindu mmoi to secure his share m 
undivided family pioperty, unless there is evidence of 
such malveisation as will endangei the minoi’s m- 
teiests if his shaie be not sepaiately secured Chok- 
K A LIN GAM PlLLAI V SVAMIYAR PlLLAI SVAMIYAK 

Pillai v Chokkalingah Pillai . 1 Mad., 105 

214. Suit by minor for parti- 

tion. — Prejudice of interests of minor . — A suit on 
behalf of a minor for pai tit ion will lie, if the interests 
of the minor are likely to bo prejudiced by the 
property being left in the hands of the coparceners 
from whom it is sought to recover it. Kamakshi 
Ammal v. Chibambara Rebbi . 3 Mad., 94 

Alimelammak v. Aeunachellam Pillai 

[3 Mad., 69 

215. Suit by tenant having 

right to possession, but not right of occu- 
pancy . — Act X of 1859 , s 6 , and s 23 , cl. 6 — 
If a tenant has the right to the possession, he may 
sue under clause 6, section 23, Act X*of 1859, al- 
though he may not have a light of occupancy under 
section 6 of the Act. Watson & Co. v Dwarka- 
nath Sircar . . Marsh., 415 : 2 Hay, 533 

Dhajah Roy v. Sukhawut Hossein 

[Marsh., 492 

S. C* Sukhawut Hossein v. Dhajah Roy 

[2 Hay, 597 
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BIGHT OF SUIT -continued 

49 POSSESSION, SUITS ¥ OR— continued, 

216. Suit for possession by un- 

registered purchaser after ejectment —Beng 
Act rill 0 / 1869 , ss 26, 64— Effect of sale of 
tenure by shareholder in zemindan. — Onus of proof 
— K , the reeoided tenant of a mixasi moknrrari 
tenure, died leaving G , bis son and heir, who sold the 
tenure, ^ Inch, eventually came mto the hands of the 
plaintiffs 5 father, and afterwards on his death became 
vested m the plaintiffs, hut neither they nor their 
father, though they made attempts to do so, ever ob- 
tained the registration of their names as tenants. 
Pt, one of the two shareholders in the zemmdari, 
hrought a suit for arreais of rent of the tenure 
against G , and m execution of the decree he obtained 
m that suit the tenure was sold and purchased by 
the other zemindar, by whom the plaintiffs were dis- 
possessed Held that the plaintiffs were not pre- 
cluded by the fact that their names were not registered 
as tenants, under section 2G of the Kent Act, from 
bringing a suit to recover possession of the tenure 
The holder of the decree, m execution of which the 
tenure was sold, assuming him to be only a share- 
holder m the zemmdari light, had no right under 
section 64 to sell the tenuie, but only the interest of 
the person against whom the decree was passed 
The onus was on the defendant to show that the sale 
under the decree for rent was of such a nature as to 
give him priority over the plaintiffs Kbisto Chun- 
deb Ghose v. Raj Kbisto Bandyopadhya 

[I. I*. R., 12 Calc., 24 


50. PUBLIC WORSHIP, SUITS REGARDING 
RIGHT OF — 

217. Suit to remove place of 

worship. — Bight to erect place of worship — 
Bight of wag — Allegation of injury. — In India the 
members of a sect are at liberty to erect a place of 
worship on their own property, although it is more or 
less contiguous to a place already occupied by a place 
of worship appertaining to another sect The people 
of any sect are at hbeity to erect, on their own pro- 
perty, places of worship, either public or private, and 
to perform worship, provided that, m the perform- 
ance of their worship, they do not cause material 
annoyance to then neighbours Seshayyangar v 
Seshayyangae . . I. L. R., 2 Mad., 143 

Mad ary v Goberdun Hulwai 

[I. Ii. R., 7 Calc., 694 : 9 C. L. R., 303 

Pabthasabadi Ayyangar v Chinna Krishna 
Ayyangar . * I. Is, R., 5 Mad., 304 

218. Suit founded on sanctity 

of place of public worship.— Suit to restrain 
procession m public streets. — No sect is entitled to 
deprive others for ever of the right to use the public 
streets for processions, on the plea of the sanctity of 
their place of worship, or on the plea that woiship is 
carried on therein day and night Sundram Chetti 
v . Queen. Ponnusami Chetti v Queen 

[I. L. R„ 6 Mad., 203 


RIGHT Q3? SUIT — continued 

50 PUBLIC WORSHIP, SUITS REGARDING 
RIGHT OF — continued 

2 X 9 . Suit to restrain superin- 

tendent of mosque from using it for other 
purposes or obstructing worshippers.— Suit 
by wo? shipper — The worshippers at a public mosque 
can maintain a suit to restrain the superintendents of 
such mosque from usmg it or its appurtenant rooms 
for purposes other than those for which they were in- 
tended to he used, and from doing acts which are 
likely to obstruct worshippeis m entering or leaving 
such mosque. Abdul Rahman c Yae Muhammad 
[I. Ii. R., 3 All., 636 


51. REGISTRATION OF NAME 

220. 1 Suit as proprietor of estate 

to compel entry in Collector’s booh. — Bight to 
share in land — A person claiming a share m land by 
right of heirship has no right of suit against a Col- 
lector to obtain entry of his name m the levenue 
books the pioper form of suit is against the co- 
heirs for a declaiation of his right to a share, and an 
award of such share Fatma kom Nubi Saheb v 
Darya Saheb . . . .10 Bom., 187 

221. Suit to compel registration 

of name. — Suit of vague and speculative nature — 
A suit by a plaintiff, who alleges that he is m posses- 
sion of property, praying that the Court will cause 
the registry to be altered mto his name without stat- 
ing that the proper authorities had lefused to make 
the entry, and without joining as defendant the only 
person who had power to do so, was held to he not 
maintainable. Ibbai Byabi «. Kaundinya 

[2 Mad., 363 

222. Suit to compel registration 

of name as pr oprie tor.— Co Hector in Chota Nag- 
pore — Beng Begs I of 1793, s 9, and XIII of 1833 
— A Collector in Chota Nagpore cannot be compelled 
by suit to register the name of any one as pioprietoi 
ot an estate Lalla Bissen Pebshad v Collector 
or Hazareebagh . # 13 W. R., 397 

223. Suit to compel registration 

of another person’s name.— lessee holding as 
agent of others — A Collector may legister as farmer 
a person to whom a farming lease has been given, not- 
withstanding he holds it m leahty as the agent of 
another, and a thud person has no right to sue to 
compel the registration of such othei person Col- 
lector ob Midnapobe v. Ramdhone Dutt 

[Marsh., 65 : 1 Hay, 133 


52 RESUMPTION, SUIT FOR UNLAWFUL— 

224. Suit for damage for unlaw- 

ful resumption by Government —Govern- 
ment may be sued by any person injured by its acts 
of unlawful resumption Ramnarain MooeerJee 
v Mahtab Chunder . 1 Ind. Jur., O. S„ 48 
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RIGHT 03? SUIT— continued, 

53. REVENUE, SALE FOR ARREARS OF— 

225. Suit for property attached 

by revenue authorities. — Act XXXII of 1860 . 

Effect on suit of failure to deposit the revenue or 

give security — Where a third party objected to the 
auction sale of ceitam immoveable pioperty which 
had been attached by the levenue authorities, it was 
held that his right to bring an action to prove that 
the pioperty was his was not baned by section 184, 
Act XXXII of 1860, because he had omitted to 
deposit the money demanded by Government or to 
file security. Sheo Pershab Singh v Gopal Lall 

[14 W. R.j 276 

54. REVENUE, SUIT FOR ARREARS OF— 

220. Suit for arrears of Govern- 

ment revenue. — Act XIV of 1863 , s. 1 , cl 1 . — 
In a suit under clause 1, section 1, Act XIV of 1863, 
for the recovery of art ears of Government revenue, 
the plaintiff was a lumbardar and paid the Govern- 
ment revenue, and the defendants severally paid rent 
to him according to the rent roll, — the net profits, 
after the Government demand and other payments 
had been made, being divided among them. Held 
that the suit would not lie under that section 
Mtjhkitn v . Jusbam . . . 4 N W., 165 

55 SALE IN EXECUTION OF DECREE 

227. Suit to set aside sale. — Civil 

Procedure Code , 1859, s 257 — Suit by representative 
of judgment- debtor — Section 257, Act VIII of 1859, 
did not bar the repiesentative of a judgment-debtor 
fiom bunging a regular suit to set aside an execution 
sale, except on the score of its having been n regular- 
ly conducted. Jtjmmal Ali v Tirbhbe Lall Doss 

[12 W. R. s 41 

228. — Suit on ground 

of fraud — Civil Procedure Code , 1859, s 256 — Sec- 
tion 256 of Act VIII of 1859 did not bar a suit 
brought by a judgment-debtoi to set aside an execu- 
tion sale on the ground that the deciee holder fiaudu- 
lently got the property sold in execution of a previous 
satisfied decree it only applied to cases of irregu- 
larity m the sale proceedings. Budree v Lokemttn 

[3 Agra, 89 

, 229. Civil Procedure 

Code , 1859, s 257. — An order cannot be said to have 
been made under section 257, Code of Civil Proce- 
dure, so as to bar a suit to set aside a sale m execution 
of decree, when the judgment-debtor was not aware 
of the proceedings. Sreemunto Pgramaniok v. 
Obhoy Churn Manna . . 11 "W. R., 297 

230. Suit to set aside 

order confirming sale . — Omission to claim pro- 
perty on its attachment — The plaintiffs objected to 
the confiimation of the sale of ceitam property in 
execution of decree, on the ground that it was their 
property, and they were unaware that it was incum- 
bered, otherwise they would have discharged the 


RIGHT OF SUIT — continued. 

55 SALE IN EXECUTION OF DECREE 
-- continued 

Suit to sot aside sale— continued. 

debt, neither did they know the land had been 
attached, and was to be sold m execution The sale 
was confirmed, and they sued to set aside the order 
confirming the sale Held that the suit would not 
lie. Hossein Beg v Jeewa Ram 5 H, W., 139 

231. Might of pur- 

chaser under previous private sale — Notice of ti ans - 
fer — Landlord and tenant — Peng. Act VIII ^pf 
1869, s 26 — The plaintiff pui chased under a pnvale 
conveyance from the registered tenant of a peimanent 
transferable interest m land such as is described m 
section 26 of Bengal Act VIII of 1869, but no notice 
of the tiansfer was given to the zemindar. The 
zemindar subsequently brought a suit against the 
tenant for arreais of rent and obtained a decree, m 
execution of which he caused the tenure to be sold, 
and himself became the purchaser. The plaintiff took 
pioceedmgs under section 311 of the Civil Procedure 
Code to set aside the sale, but his application was rejec- 
ted, on the ground— an erroneous one— that he was 
not a proper party to take such proceedings, and he 
did not appeal against the order rejecting it Held , 
m a suit brought against the zemmdar and the ten- 
ant to set aside the sale, that m the absence of fraud 
the suit was not maintainable The plaintiff might 
have satisfied the rent-decree and so prevented the 
sale, or he might have appealed against the order 
rejecting his application to set it aside , hut having 
done neither, and the zemindar having had no notice 
of the transfer, the plaintiff was not entitled to treat 
the pioceedmgs m the rent suit as a nullity on the 
ground that he was not a party to that suit Panye 
Chunder Sircar v. Huechunder Chowdhry 

[I. L, R„ 10 Calc , 496 

232. Act X of 1859, 

s 151. — Sale for arrears of rent — Section 151, Act 
X of 1859, barred a regular suit by a judgment-debtor 
to set aBide a sale in execution of a decree for arrears 
of rent. Ruttitn Monee Dassee v. Kaleekissen 
Chuckerbutty . . . W. R., F. B„ 147 

233. Act X of 1859, 

s . 151 and ss . 110, 111 — Dismissal of objections — 
A suit to set aside a sale in execution of a CiVil 
Court's decree of a saleable under-tenure other than 
that from which the arrears of the rent were due, was 
not haired by section 151, Act X of 1859. The pro- 
visions of section 1 10, Act X of 1859, were applicable 
m such a case, and a party whose objection under 
section 111 was ovenuled had a light to bring a suit 
m the Civil Court. Juggessur Suhaye v Gopah 
Lael 11 W. R. s 260 

234. — Non-registra- 

tion of name — Suit by unregistered holder to set 
aside sale of under-tenure — The holder of an under* 
tenure, though his name has not been registered as 
the owner, may bring a suit to set aside a sale of the 
under-tenure made m execution of a decree for rent 
against the foimei holder, on the ground that the 
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RIGHT OF SUIT — continued, 

55. SALE IN EXECUTION OF DECREE 
— -continued* 

Suit to set aside sale — continued. 
money due under the decree had been deposited before 
the sale. Aezal Ali v Lala Gaubnaeayan 

[B. Ik R., Sup. VoL, 519 ; 8 W. R., Act X, 59 

235. — Illegal sale by 

Collector — A suit will lie to set aside the proceedings 
of a Collector who acts without jurisdiction in sell- 
ing land not within his jurisdiction. Khoonoo v 
Aqodal Singh . . . .8 W. R., 511 

# Jokee Lai» v. Nttbsing Naeain Singh 

£4 W . R , Act X, 5 

236. — — Sale under 

Criminal Procedure Code, 1861, s 155. — A suit was 
held not to he to set aside a sale of property earned 
out under section 185 of the Criminal Piocedure Code, 
1861. Bukhoobee Singh v . Goyebnment 

[8 "W. R,, 207 

237. Suit to confirm sale.— Civil 

. "Procedure Code , 1859, s» 256 , 257 — Sale in execu- 
tion of decree — Order setting aside sale . — Suit to set 
aside such order. — Certain immoveable property was 
put up for sale m the execution of B ’s decree and was 
pui chased by him Subsequently, on the same day, 
such propei ty was put up for sale intlie execution of 
S*s decree and was purchased by him. B objected to 
the confirmation of the sale to 8 , on the ground that 
S ’$ decree had been satisfied pieviously to such sale, 
and the Court executing the decrees made an Older 
setting aside such sale on that ground S there- 
upon sued B to have such order set aside, and to have 
such sale confirmed, and to obtain possession of such 
property, j Reid that, inasmuch as such order had 
not been made under section 257 of Act V III of 
1859, but had been made at the mstance of a purchaser 
under anothei decree, and Bis decree as a matter 
of fact had not “been satisfied, 8 9 s suit to have such 
order set aside was maintainable Sangam Ram v 
Sheobabt Bhagat . I. Ii. R., 3 AIL, 112 

238. Civil Procedure 

Code , 1859, ss 256 , 257. — Sale m execution of de- 
cree. — Suit to set aside order setting aside sale — 
The Court executing a decree, having made an order , 
setting aside a sale, under Act VIII of 1859, of im- 
moveable property in the execution of the decree, the I 
purchaser at such sale sued the decree-holder and the 
julgment-debtor to have such order set aside and to 
have such sale confirmed in his favour. M "eld (Old- 
yield, J , dissenting) that the suit was maintainable, 
the provisions of section 257 precluding an appeal 
from an older setting aside a sale, and not a suit to 
contest the validity of such an order, and that the 
order setting aside the sale m this case being ultra 
vires, the auction-pui chaser was entitled to the relief 
he claimed. Diwan Singh c Bhaeat Singh 

[L I*. R., 3 All., 206 

239. Civil Procedure 

Code , 1877, ss 311, 312. — Suit to have execution 
sale , after being set aside, confirmed. — Reid (Old- 


RIGHT OF SUIT — continued . 

55. SALE IN EXECUTION OF DECREE 
— continued. 

Suit to co nfir m sale — continued. 

field, J , dissenting) that a suit by the purchaser at 
a sale of immoveable property m execution of a deci ee, 
which has been set aside under sections 311 and 312 
of Act X of 1877, to have such sale confirmed, on the 
ground that theie was no irregularity iu the publica- 
tion or conduct thereof, is not barred by the last 
clause of section 312, or by the last clause of section 
588, but is maintainable. Azim-ud-bin v Baldeo 
[I. Ii. R., 3 All., 554 

240. — — — Civil Procedure 

Code , 1859, ss 256, 257. — Sale m execution. — Order 
of attachment and sale notifications not signed by 
Judge but by Munsanm — Sale set aside — Rqmtable 
estoppel — -On the 21st August 1876 certam immove- 
able property belongmg to M. 'was put up for sale 
and was purchased by R. On the 20th April 1877 
such sale was set aside under section 256 of Act VIII 
of 1859, on the ground that the order attaching such 
property and the notifications of sale had not, as re- 
quned by section 222, been signed by the Court exe- 
cuting the decree, hut by the Munsanm of the Court. 
On the 27th June 1877 M conveyed such property to 
H , who purchased it bond fide and for value, and 
satisfied the incumbrances existing thereon. On the 
15th Apnl 1878 R. sued H and M. to have the 
order setting aside such sale set aside, and to have 
such sale confirmed m his favour, on the ground that 
it had been improperly set aside under section *256 of 
Act VIII of 1859, the judgment-debtor not having 
been prejudiced by the irregulanties m respect where- 
of such sale had been set aside Meld by Oldfield, 
J , that although such sale might have been impro- 
perly set aside, yet inasmuch as the order of attach- 
ment and the notifications of sale could have no legal 
effect, having been signed by the Munsanm of the 
Court executing the decree, and not by the Court, as 
required by section 222 of Act VIII of 1859, and in- 
asmuch as it would be inequitable, after the incum- 
brances on such property had been satisfied and the 
state of things changed, to allow R , after standing by 
for a year, and permitting dealings with the property 
to come m and take advantage of the change of cn- 
cumstances, and obtain a property become much more 
valuable at the price he originally offered, R ought 
not to obtain the relief which he sought Reid by 
Steaight, J , that the fact that the Court executing 
the decree had not signed the order of attachment and 
the notifications of sale vitiated the pioeeedmgs m 
execution ab initio , and rendered the sale which R. 
desired to have confirmed void, and R } s suit therefore 
failed, and had propei ly been dismissed Ram Dial 
v Mahtab Singh . . I. L. R., 3 AIL, 701 

241. Civil Procedure 

Code, ss 244, 278, 283 — Suit to confirm sale after 
it is set aside. — Pei son not party to proceedings — 
Specific Relief Act , s 42 — M , m whose name pro- 
perty had been purchased at an execution sale which 
was improperly set aside, brought a suit to have the 
oider setting aside the sale leversed and the sale con- 
firmed m her favour, and for a declaration that the 
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55 SALE IN EXECUTION OF DECREE 

— continued 

Suit to confirm sale — continued . 
pioperfey was not liable to be sold m execution of a 
decree of the defendants against tLid persons, under 
which it had been attached and adveitised for sale 
Held that such a suit could only be maintained under 
section 42 of the Specific Relief Act (I| of 1877), but 
that section 244 of the Civil Procedure Code indicated 
the intention of the Legislatuie that such questions 
should be determined m the execution department, 
and, reading together the provisions of sections 244, 
278, and 283 of the Code, the suit was premature and 
therefore not maintainable. Man Kttar v Tara 
Singh . . . . I. Xi. R„ 7 All.j 583 

242. Suit for declaration of right 

to have property sold m execution.— Refusal 
of Deputy Collector to sell in execution of decree of 
Revenue Court — Cause of action. — Where a Deputy 
Collector refuses to sell a certain propeity in execu- 
tion of the decree of a Revenue Court, and the ap- 
plicant fails to bung a suit within the pioper time 
for a declaration of his right to have the property 
sold, he cannot procure to himself more tune by mak- 
ing a second application to the Deputy Collector for 
execution and having the refusal repeated. A suit so 
brought cannot have its form changed and be treated 
as a suit to establish the lien which the plaintiff ob- 
tained on the property, and to bung the same to sale 
for discharge of that lien. Rttghoonttndun Singh 
v Gopal Chtjnd Chowdhry . 20 W. It., 17 

RXTGHOONTTNDUN SlNGH V COCHRANE 

[20 W. R„ 16 

243. Suit by purchaser at exe- 

cution sale to sue for partition. — Certificate 
of purchase by Registrar. — Conveyance — Declara- 
tion of right to share — Rules of Courts 415 , 431 — 
The position of a purchasei at a sale m execution of 
a decree of the High Court after he has obtained a 
ceitificate from the Registrar under Rule 415 of the 
Rules of Couit, is that of a peison clothed with a 
light to a conveyance m virtue of a contract, he does 
not hold, save as legards the parties to the contract 
of sale, the position of an owner When the sale is 
confirmed, the purchaser is entitled to a conveyance, 
and until he obtains a conveyance the property m 
the estate purchased does not, having regard to Rule 
431, pass to him so as to give hnn rights as against 
paities not bound by the decree under which the sale 
took place All that passes to him as against the 
defendant m that suit is an equitable estate and a 
right to a conveyance of the property. And, there- 
fore, as the estate m the prooerty pui chased has not 
passed, the purchaser is not entitled to maintain a 
suit for partition In such a suit he could not on 
partition give a good conveyance to the parties in- 
terested m the estate, nor would he be entitled to a 
declaration of his share m the pioperty. Johtjr 
Mull Khoorba v. Tarankisto Deb 

[I. L. R., 10 Calc., 252 

244. Suit for refund of proceeds 

of sale paid to wrong party.— Civil Procedure 


RIGHT OR SUIT — continued. 

55 SALE IN EXECUTION OP DECREE 
— continued 

Suit for refund of proceeds of sale paid 
to wrong party— continued. 

Code , 1859 , s 270 — No suit lay for a refund 
of the pioceeds of sale realised m execution of a 
deciee, paid to a wrong party by ordei of a com- 
petent Court under section 270, Act VIII of 1859 
{dissentiente, Leyinge, J). Hurish Chunder Sir- 
car v. Azimooddeen Shaha . W. R., F. B., 180 

56 SHIP, SALE OF— % 

245. Suit for declaration of title 

against foreign creditor — Sale by French Court 
of ship pledged to secuie payment of debt — Claim 
by pledgee to proceeds of sale — M pledged his ship 
in August 1878 to C as secunty for a bond-debt of 
Rl,500, lepayable by two instalments in February 
and August 1879. S seized the ship m Fiencb ter- 
ritory foi a debt due to him by M , and the French 
Court sold the ship C made a claim on the proceeds 
of the sale m the hands of the Court m December 
1878 The French Court required C. to produce a 
copy of an English Court's judgment acknowledging 
and sanctioning C ’s claim against M C sued 8 to 
obtain a declaration of his right to recover the amount 
due by M on the bond Held that whethei or not his 
lien was destioyed by the sale of the ship in French 
territory, C was not entitled to any of the proceeds of 
the sale, either at the date of the sale or of lus claim 
m the French Court, and the denial by S. of C.’s 
right to any of the proceeds of the sale gave C. no 
cause of action. Chithambara v Muthaya 

[I. lu R., 5 Mad., 330 

240. Suit by owners for sum 

realised by sale of ship. — Abandonment of French 
ship to French Consul — Principal and agent — The 
Captain of the Fiench ship C, which had been wreck- 
ed, abandoned her to the French Consul for the benefit 
of all concerned The owners assented to this ar- 
rangement, but afterwards sued the Consul, as their 
agent, for the sum realised by the sale of the ship 
Held that when the owneis of a foreign ship abandon 
her to their Consul for the benefit of all concerned, 
they cannot aftei wards sue him as their agent. 
Semble , — That the owners of a foreign ship, when 
abandoning to their Consul, cannot legally enter into 
a private agreement with him with reference to the 
funds realised by the sale of the ship Robert v. 
Jaquehim . . . Bourke, O. C., 112 

57. SUBSCRIPTION TO CHARITABLE 
INSTITUTION. 

247. Suit by secretary of cha- 

ritable institution against subscriber. — 

Liability of subscribers to charitable institution — - 
The extent of a subscriber's obligation must depend 
upon the nature of the particular chanty or other 
object for which the subscription is given, and, m 
some cases, upon what the subscriber said or did when 
he agreed to subscribe. Queers, — Whether (assum- 
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BIGHT OH SUIT — continued. 

57 SUBSCRIPTION TO CHARITABLE 
INSTITUTIO continued. 

Suit by secretary of charitable institu- 
tion against subscriber -continued 
ins the liability of a subscriber for unpaid subscrip- 
tions) the secretary of a chantable institution^ wit 
the consent of the committee of management, is en- 
titled to sue a subscriber for the amount of ms con- 
tribution. In the mattes os Redas Nath Mit- 
TEB V. ALISAR RoHOMAN * 10 O. Aj. &>., 


248. 


58, TO RTS. 

. Suit for tort amounting to 


felony - Cause of action -P> oof of previous co fi- 
ction in Criminal Court ‘Where a person brings a 
suit alleging a state of facts which amount to felony, 
he must show that he has done his best to procure a 
conviction on the criminal charge before the Civil 
Court will entertain such a suit Coohamuli, r 
Sabno IUt-e . • 2 Ind. Jur., 2ST. S., 187 

• Suit in respect of tort.- 


249 , — — — vjitiu jj. — — xr — - 

Taking away and detaining property —Remedy by 
ami action —In a case where a person took away a 
cow out of another’s field and wrongfully detained it, 
pretending that he pni chased it at an auction-sale m 
execution of a decree, it was held there was a remedy 
by civil action The plaintiff was not hound to in- 
stitute criminal proceedings m the fitst instance, and 
the Civil Court was bound to take cognisance ot 
the suit under section 1 of the Code of Civil Pio- 
cedure ot 1859. Shama Chubs Bose 0 Bhoea 
Nath Hutt . . • 6 W. R., Civ. Ret., 8 

250 , Suit for damages for abuse. 

—Failure to take criminal proceedings.— The failure 
of an imured party to institute criminal preceed- 
ings does not deprive him of his right to bring a 
suit m the Civil Court to recover damages for abuse 
Sbeenath Mookekjee r. Komul Kubmokab 

l^lo W » 00 

251 Suit for property (or its 

value) attached before judgment and made 
away with.— Failure to institute criminal proceed- 
ings -A suit will he for the recovery, or for the v alue, 
of property attached under section 81, Act I III of 
1859, and afterwards made away with by the defend* 
ants m collusion with the attaching officer, without a 
criminal prosecution being previously instituted 
against them ChoitUNNO Paramanick :v Ztoee- 
booddee Shaikh . • * 18 w. ±1., £1 


252, — — --- f — 

poundable.— Merger of tort m felony— Law ap- 
plicable to Emdus and Mahomedafis — English laic 
—Right to bring civil suit before prosecuting for 
offence — Within the original 3urisdiction of the 
High Court of Madras, a Hindu or Mahomedan 
whose civil rights have been infringed by an act 
which is also a non-compoundable offence is not 
bound to prosecute the offender before maintaining 
his civil action, nor is his right to prosecute his 


Suit for tort not com- 


RIGHT OH SUIT — continued' 

58. TORTS — continued . 

Suit for tort not compoundable— continued. 

action suspended until the offender is brought to 
-justice Abdul Kawder v Muhammad Meba 

J [I. L. B., 4 Mad., 410 

253 . - Suit to recover damages 

for detention of goods.— Dismissal of criminal 
| charge foi taking same goods — The circumstance 
that the plaintiff preferred a criminal charge against 
the defendant £01 the taking of his goods, which 
charge was dismissed, does not prevent the plaintiff 
from afterwards suing m the Civil Court to recover 
damages for the taking or detention of the goods, 
notwithstanding the Cnmmal Court may have 3m is- 
dietion upon a conviction to impose a fine and 
award it to the protector as compensation. Boor A 
Bewa v Ramcoomab Sandyal 

[Marsh, 248 : 2 Hay, 13 

Adbam u. Huebullur . . 2 H. "W., 58 

Suit for fine realised after 


254. - - v r 

imprisonment m default of payment, im- 
prisonment —Fme— An accused person Was punish- 
ed by the Magistrate both with imprisonment and fine, 
and was sentenced m default of payment of fine to a 
further imprisonment After the accused had under- 
gone both the principal punishment and additional 
impi isonment, he was released, and the fine realised 
fiom him , — Held that a suit by him to recover the 
amount of the fine was not maintainable, the addi- 
tional imprisonment not being m lieu of the fine, 
but as a punishment for non-payment of it Man- 
oollah v , Gunes . * ® Agra, 390 

59. WITNESS, SUIT FOR EXPENSES OF— 

255 . , - Cause of action. — Witness 

m civil case— No suit will lie for the expenses of 
a witness He saran v Hubish Chunder Biswas 

[5 W. R., S. C. C. Ref., 0 

RIGHT OH WAY. 

See Acquiescence. 

[1 B. Xi. R., A. C„ 213 

See Estopped — Estoppel by Judgment 

[I. L. R„ 4 Calc , 692 

See Injunction — Special Cases — Ob- 
struction to Rights op Property - 
Rig-ht op Way . 9 B. L. R., 3^8 
[I B R., 10 Bom, 390 

See Land Acquisition Act, 1870, ss 16 
and 17 • 3 W. R , 27 

[6 B B. R, Ap„ 47 • 14 W. R., Cr., 72 

See Possession, Order op Criminal 
Court as to— Disputes as to Rig-ht 
op Way, Water, &o 

[I Ii R., 5 Calc., 194 
I. B. R., 4 Mad , 121 
I. L R , 7 Mad., 49 
14 W. R., Cr., 28 

See Cases under Prescription— Ease- 
ments— Rig-ht op Way. 
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RIGHT OF 1 WAY — continued . 

X. Creation of right of way.— 

User — Adverse possession. — A right of way need 
not tave its oiigm m an express grant, but may be 
established by continued user for a certain period 
constituting adveise possession. Ram Gunga Doss 
v Gobind Chunder Doss . 16 W. R , 28 4 

2. User — Custom , — 

Proof of right of way — A right of way may be created 
either by giant or by immemoiial custon or by 
necessity, and it is necessary foi a party seeking to 
establish a light of this kind to prove its existence, 
and that it is ancient and has been exercised with- 
out intei ruption The deteimmation of the existence 
of the light is a question depending on the evidence 
m each case, the right being mfeired from the evi- 
dence Imambundee Begem v. Sheo Dyal Ram 

[14 W. R., 199 

Savalgiapa Virbasapa v Basv anapa Basapa 

[10 Bom., 899 

Proof of well-established and fixed user will be 
sufficient, Bhugwan Ch under Chowdhry v 
Khosal 7 W. R., 271 

3. User. — Prescrip- 

tive right. — Proof of right of way.— In order to 
establish a right of way, the person claiming must 
piove unmtenupteduser foi a certain length of time, 
and if his right is interrupted must go into Court at 
once No length of time can give a paity such a 
right as destroys all the ordinal y uses of the servient 
property, — e g , a geneial right to the promiscuous use 
of a whole property foi the puipose of driving cattle 
ovei it Joy Doorga Dossia v Juggernath 
Roy 15 W R., 295 

Heera Lall Kooer v Purmessur Kooer 

[15 W. R., 401 

4. User. — Presump- 

tion fiom long user — Quaere, — Ought a Court to 
mfei from user alone that a right of way has been 
confened by the owner of the land upon the person 
exercising the usei, unless that usei has extended 
ovei a penod as long as that which the law would 
allow to the ownei foi bunging an action of eject- 
ment if absolutely excluded from possession ? Mo- 
him Chunder Chuokerbutty v Chendee Churn 
Gooho 10 W. R., 452 

5. User — Actual user 

within tico years — Limitation Act, 1871 , s. 27. — In a 
suit to establish a right of way, it is not sufficient for 
a plaintiff to prove nser for twenty years, which 
ended more than two yeais next befoie the institu- 
tion of the suit ; he must show exercise of the right 
by actual user within such period of two years 
Gopee Chand Setia v Bhoobun Mohun Sen 

[23 W. R., 401 

6. Sufferance, — A 

right of way by sufferance over anothei’s land cannot: 
create a permanent right. Ashootosh Chucker- 
butty v Teetoo Holdar . W. R., 1864, 293 

Futteh Ali v Asgur An . 17 W. R., 11 


RIGHT OF WAY.— Creation of right of 

way — continued 

7. Permitting cattle 

to pass ovei giound between milage and public load ♦ 
— The owner of a piece of land between a village and 
the public load, who allows his neighbours cows to 
pass over it on the way to pastuie, does not theieby 
create a right of easement over the land so as to 
depuve it of all value by rendeung its cultivation 
impossible. Gooroochurn Goon v Gungagobind 
Chattebjee . . . .8 W. R., 269 

8. User — Evidence 

of right of way , — User during pievious owneiship is 
no evidence of a right of way which relates to the 
land of another Obhoy Churn Dutt v Nobin 
Chunder Dutt . . .10 W. R., 298 

9. User — The find- 

ing that a right of way had been “foimerly^ exer- 
cised is not a sufficient finding to indicate the length 
of time for which the right had been exercised, and 
is theiefore insufficient to piove a right of user. 
Krishna Chandra Chuokerbutty v, Krishna 
Chandra Banik . . 3B.L, R„ A. C., 211 

S. C Keisto Chunder Chuokerbutty a Kristo 
Chunder Buenick . . 12 W. R., 76 

XO, — Claim of right of 

way under contract — A party who claims, under 
a contract, the reopening of a way, is not required by 
Act IX of 1871, section 27, to piove nser for twenty 
years. KallAram Dhur v, Joogul Kishore Sur- 
mah 23 W. R., 290 

11. Use limited to 

season of year — A right of way may he created by 
use continued for many successive years, even though 
the use is limited to one particular season of the year 
alone. Oomur Shah v. Bumzan Ali 

[10 W. R., 363 

12. Pathway over 

waste land — Discontinuance during i amy season — • 
A right, of user over a pathway may he established 
notwithstanding that the path passes over waste 
land A tempoiary mteri uption, such as during the 
rainy season, cannot affect a right of user. Maho- 
med Ansur v Sepatoollah . 22 W. R., 340 

13 . User — Easement 

— Existence of other access to road —Time and usei 
create a light of easement over the property of 
others. A/s right of way over B 3 s homestead is not 
affected by the fact of there being another pathway 
by which access to the mam road may be obtained by 
A. Sham Bagdee v Fukeer Chand Bagdee 

[6 W. R., 222 

14. Eight of user — 

Existence of other access to premises — A plamtifffs 
right of user of a pathway to certain premises cannot 
be affected by the existence of another path by which 
he may obtain access to the same premises. Mo- 
koondonath Bkadoory v. Shib Chunder Bka* 
doory . , . . . 22 W. R. ? 302 
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RIGHT Ol 1 WAY. — Creation of right of 

W&y — continued 

15, — Basement — Li- 

mitation Act (XV of 1877), s 26 — User as of right 
— Preset iptwe right — For the purpose of acquiring 
a right of way or other easement under section 
26 of the Limitation Act, it is not necessary that 
the enjoyment of the easement should he known 
to the servient owner In this respect there is a 
difference between the acquisition of such rights 
under that Act and their acquisition under the Eng- 
lish Prescription Act. Aezan v. Raehab Chunder 
R oy Chgwdhry . I. L. R., 10 Calc., 214 

16, - — — * . ' User of twenty 

years to support servitude . — Extent and mode of 
user — Calcutta Municipal Act (Beng Act IV of 
1876) — As establishing his right of way over the 
defendant’s passage, the plaintiff relied upon a user 
of it, several times m the year, for twenty years 
prior to the defendant’s interruption of it, by mehters 
for the purpose of removing the contents of a cess- 
pool connected with a privy belonging to the plain- 
tiffs’ house The facts indicated by way of limit to 
the user of the passage only showed that it must he 
a reasonable user tor the above purpose There was 
no agreement specifying times or occasions of access, 
and the infeience was that if the plaintiffs had 
thought fit to use the passage more frequently than 
they did, they weie at libeity to do so In and after 
1876, instead of the plaintiffs’ mehters, those employed 
by the Municipality came and w ent upon the passage, 
not at distant intervals, hut daily, the plaintiffs under 
bye-laws, m conformity with Bengal Act IV of 1876, 
being bound to give them access, and the system 
being to clean the place daily Meld that the above 
was neither a discontinuance by the plaintiffs of 
their user nor an aggravation of the servitude. Also 
that, although a seivitude gained for one purpose 
cannot he used for another, the purposes before and 
after 1876 being identical, the user proved prior 
to that year supported a right m the plaintiffs to use 
the passage for giving access to the servants of the 
Municipality for the above purpose, at reasonable 
and convenient times Jadulab Mubbick v Gopab- 
chandra Mueerji . I. L. R., 13 Calc , 136 

8. C. Jtrooo Labb Mubbice t\ Gopaub Chunder 
Mooeerjee , . . L. R., 13 I. A., 77 

Affirming the decision of the High Court, Calcutta, 
which held that where a right of way for a particular 
purpose is proved to hav e existed foi upw ai ds of twenty 
yeais, the Court is not bound to confine the right 
to the precise number of times m the yeai that it has 
been exeicised, hut may construe it as a right to use 
the load at all convenient times for the parti culai 
puipose Gopab Chunder Merer jee v Juddoo 
Labi Mubbice: 

£1. Is. R., 9 Calc., 778 : 13 C. L. R., 146 

27. Proof of right of way.— Evi- 

dence. — Particular route — In a suit for declaration 
of a right of way ovei the land of another, the plain- 
tiff must prove the particular line over which he 
claims the right Meie proof of a light to pass over 
the land without proving the particular route will 


RIGHT OP WAY.— Proof of right of way 

— continued . 

not entitle a plaintiff to a decree. Radhanath 
SUGRACHARJI V. BAIDONATH SEAB 

[3 B. L. R., Ap., 113 

18. Mature of right of way. — 

A right of way is oidmanly a right of passing, and 
not a general right to pass fiom one point to anothei 
point Gobuck Chunder Chowdhry v Tarinee 
Churn Chuceerbutty . . 4 W. R., 49 

19 . Mode of exercising right of 

way — Indirect way — If a person has a light of 
way from one place to another over a particular line, 
he cannot be compelled to use a different and sub- 
stituted way. But where the right is simply to pass 
from one point to anothei, the party desiring to 
exercise the right cannot claim to pass m a particular 
tortuous and indirect course between the two points 
Hamid Hossein v. Geryain . 15 W. R,, 496 

20. Right acquired by pur- 

chaser of house.— The purchaser of a house 
acquires the right to the use of a way to a road which 
has been enjoyed with the house by the vendor, if it is 
not merely a light to a way of necessity, but a parti- 
cular right over a defined path Nubeen Chunder 
Bubbub v. Bhoobun Ch under Mundub 

[15 W. R., 526 

21. General right of way . — Bight 

of thoroughfare for processions —A geneial light of 
thoroughfare includes a right of way for mainage or 
other processions of the like nature, unless at the 
time^ of the first inception of the right it was 
lestricted to a right of passage and such piocessions 
were interdicted. Raj Manice Singh v Ruttun 
Manice Bose , . . . 15 W. R., 46 

22. — Bight to cany 

marriage and funeral processions. — A general light 
of way was held under the circumstances to include 
a right to cany mamage and funeral processions 
Lokenath Gossamee v. Monmohun Gossamee 

[20 W. R., 293 

23. Right to freedom from 

obstruction. — Ownership of soil — A peison who 
has a nght of way cannot claim anything moie than 
that the reasonable exercise of his right shall not bo 
obstructed It is only ownership of the land that 
carries with it the ownership of every thing 
usque ad ccelum. Toobseemoney Debee v Jogesh 
Chunder Shaha . . . 1C.L. R., 425 

24. Road used only by parti- 

cular section of community. — Private way — 
Where there is a road the privilege of using which 
is enjoyed only by one paiticular section of a com- 
munity, the road is not a public one Sham Soon- 
dee Bhuttacharjee v. Monee Ram Doss 

[25 W. R., 233 

25. Continuous user.— Disconti- 

nuance. — Limitation — A right of way over the land 
of another must be kept up by constant use, Huri- 
das Nandi v Jadunath Dtjtt 

[5 B. L. R., Ap., 66 : 14 W. R., 79 
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EIGHT OF 1 WAY — continued . - 

26. Obstruction to right of way* 

— User. — Suit by members of a joint family to 
enforce their right to a pathway through a door 
(which had been blocked up) leading to a joint tha- 
koorbari Meld that this was not a case m which 
the plaintiffs claimed the right of usei, but only 
complained of the obsti action of a passage belonging 
to them jointly with the defendants, and that the 
non-user for some yeais by the plaintiffs was not an 
abandonment of their light Chunder Kant 
Chowdhby v. Nund Lall Chowdhby 

[16 W. R., 277 

27 . — Substitution of new way 

for old one. — Non-user . — Abandonment of right — 
Where a new way is substituted for an old one with 
the consent of the person entitled, and the non-user 
of the ongmal way is accompanied by acts which 
warrant the Court m inferring an intention to release, 
the light of resumption is lost, the non-user need 
not extend over any defined peiiod. Raj Behabee 
Roy v. Taea Pershad Roy . 20 W. R., 188 

28. Loss of right of way. — Relin- 

quishment of right m land . — The lehnquishment of 
all rights and interests m land exchanged does not 
necessanly involve loss of right of way over the land. 
Kalbe Kishore Roy v. Deen Dyal Sein 

[4 W. B., 83 

29. Closing right of way.-— Sub- 

stitution of another way — The owner of the land 
over which there is right of way by an ancient path- 
way cannot, without the consent of the parties en- 
titled to the light, substitute another path and shut 
up the ancient pathway. Tarineechurn Chuck- 

EEBUTTY V. TARINEECHURN OhUCKERBUTTY 

[1 Ind. Jur., N. S., 6 

RIGHT TO APPEAR. 

See Advocate . 5B. L. R., Ap , 70 
[14 B L. R., Ap., 12 
13 W. R., 60 
23 W. R., Cr., 14 

See Counsel . 5B.L R., Ap., 70 
[9 B. L. R,417 
I. Li. R., 1 Bom., 64 

See Cases under Pleader— Appoint- 
ment AND ABEEABANCE. 

RIGHT TO BEGIN. 

I General rule.— The rule is that 

the party holding the affirmative has the light to 
"begin at the hearing before the High Court Lall- 
mohun Mullick v, Peaby Chand Mitxea 

[1 Ind. Jur., N. S., 383 

2, Practice. — Suits under Civil 

Procedure Code , 1859 — It was held under the Civil 
Proceduie Code of 1859 that the Common Law prac- 
tice m lespect of the right to begin ought to pre- 
vail m cases under that Act, that praccice having 
been followed up to that time, and the Pioceduie 
Code making no distinction between suits m the na- 
ture of Common Law actions and those m the nature 


RIGHT TO BEGIN.— Practice— continued* 
of equity suits. Rungunmoney Dossee v. Brijo 
Lall Day Cor., 25 

3. Small Cause Court refer- 

ences. — The light to begin m Small Cause Couit re- 
ferences is geneially allowed to the plaintiff, but m one 
case the counsel foi the defendant was allowed to begin 
wheie the judgment of the Small Cause Court was m 
favoui of the plaintiff Haran Chandra Mooker- 
jee v Nundogopal Mutty Lall 

[13 B. L R., 142 : 22 W. R., 71 

The right to begin is now specially provided for by 
section 179 of the Civil Proceduie Code, 1882. 

4. Civil Procedure Code, 1877, 

S. 179. — Suit for mesne profits — Burden of proof \ 

— It cannot be laid down as a general proposition 
controlling the provisions of section 179 of the Code, 
of Civil Proceduie, that m a suit for mesne profits 
against persons who have been m possession of the land 
m respect of which the mesne profits ai e claimed, and 
who have been shown to have no title, that the 
burden of proof is upon the defendants. Krishna 
Mohun Baisak o. Kunj Behaey Baisak 

[9 C. L.R.,1 

5. Suit for partition, 

— Nucleus of joint property —In a suit for partition of 
certain pioperty and trading businesses, the defend- 
ants, who lesisted the suit, admitted a nucleus of joint 
propei ty, and claimed the right to begin, on the 
gioundthat the onus was on them to prove that the 
whole property and the trading businesses weie not 
joint Meld that unless the defendants admitted 
all the allegations, or ail the matenal allegations, the 
plaintiff was entitled to begin. Aghore Nath 
Neogy v. Peem Chand Neogy . 7C.L. R., 274 

6. Appeal — Objec- 

tion that no appeal lay — Where, an appeal having 
been filed, the respondent objected that no appeal lay, 
and by agreement of the paities the case was set down 
for the agreement of this preliminary point, — Meld 
that the appellant had the i lght to begin. Rustom ji 
Burjobji v. Kessowji Naik 

[I. Li. R., 8 Bom., 287 

7. Criminal eas e.— Counsel.— * 

Practice — Reference to Migh Court under s. 434, 
Criminal Procedure Code ( Act XXV of 1861).— 
In a reference to the High Court under section 434 
of the Cummal Procedure Code, where counsel ap- 
peared, and the reference fiom the Judge impeached 
the oi del of the Magistrate, the Court called on 
counsel to support the argument Angelo v. Cab- 
gill . 9B.L. R., 417 : 18 W. R., Cr., 41 

8. — - — Case under s, 263 , 

Cummal Procedure Code, , 1872. — In a case referred 
to the High Court under section 2G3 of the Criminal 
Piocedure Code, because the Sessions Judge differed 
from the verdict of the jury, the High Couit held 
that it was for the Government (the appellant), who 
asked for a conviction, to begin and satisfy the Court 
that there was a case calling upon the prisoner for 
an answer. Queen v. Ram Churn Ghose 

[20W.B., Cr., 33 
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BIGHT TO BEGI1N.— Criminal ease— con- 

itnued . 

9. , . , - — — ■ — Reference under 

s, 484, Criminal Procedure Code, 1882 — Where, 
on the application of counsel for the pi isonei, a ques- 
tion of law has been reserved for the decision of the 
Court under section 434 of the Criminal Procedure 
Code (X of 1882), the prisoner’s counsel has the 
right to begin Queen-Empress « Appa Subhana 
Mendre . . . I, Xu R., 8 Bom., 200 

BIGHT TO USE OP WATER. 

See Cases under Prescription — Ease- 
ments — Right to Water. 

X Presumption of right — User, 

Proof of — No piesumptions of law in regard to 
rights of water are known m this country, but proof 
of ancient reasonable user by particular recognised 
means is sufficient to give the right. Bundhoo 
SOOKOODANY 0. JOY PROEASH SlNG-H 

[W.R., 1864, 367 

2. Right to open conduit for 

water. — Injury to neighbours — The light to take 
water is governed by established use No one can 
open a new conduit to take additional watei to the 
injury of his neighbours Athur Adi Khan v 
Sekundar Aii Khan . . 4 W. R„ 28 

3 , Right to surplus water of 

tank. — Easement — User — Channel — A right of 
easement may be acquired m the surplus water of a 
tank flowing through a defined channel, whether 
natural or artificial. Rayappan v Ydbabhadra 

[I. L. R. } 7 Mad,, 530 

4 L Right to use another’s canal. 

—A person has no right to tap another’s canal and 
abstract the water therefrom for lus own land, unless 
he has acquired that right by grant or prescription. 
Run Bahadoor v. Poodhee Roy 

[W. R., 1864, 319 

5 . Riparian proprietor. Right of. 

— Bunds or embankments — A npanan propnetor 
may deal wuth the stream as freely as with any 
other portion of his land, provided only that he must 
no£ by so doing sensibly disturb tbe natural condi- 
tion of the stream as it exists -within the limits of 
other propnetois, whether above or below, or on the 
opposite side. Mono our Hossein v Kanhya Ladd 

[3 W. R., 218 

3, Haiural water- 

course, — The right which a riparian proprietor has, 
under certain restrictions, to the use of the water of a 
natural water-course, has no application to a water- 
course artificially constructed ; and the mere fact of 
riparian proprietorship gives no rights whatever over 
such a stream. Bhoqp Narain Singh v Keramut 
Adi 6 W. R., 99 

7. — Obstruction to 

flow of water — Enci oachment — The plaintiff: and 
defendant were propnetors of land and gardens on 
opposite sides of a tidal creek, which sides were pro- 
tected by walls. The defendant, the wall on his side 


RIGHT TO USE OE WATER.— Riparian 

proprietor. Right of— continued 

becoming dilapidated, constructed a fresh one, alter- 
ing its direction, and encroaching five feet upon the 
bed of the stream In a suit for possession of land 
by demolishing the said wall, the plaintiff alleged 
that he was entitled to the solum on which it w T as 
built, that his navigation was obstiucted, and that 
there was a danger of his screw-house falling down 
It appeared, however, that the Government and 
not the plaintiff was the owner of the solum, and 
that the plaintiff neither claimed nor proved that 
he was entitled to the flow of the water as it had 
been accustomed to flow, and that that flow was 
seriously and sensibly diverted so as to be an injury 
to his rights. Meld , reversing the decree of the 
High Court, that the plaintiff had failed to show 
either damnum or injuria, and therefore had no 
right of action. Kadi Kishen Tagore v Jodoo 
Lad Mudliok 

[L. R., 6 I, A., 190 : 5C. L. R., 97 

8. . Proprietor of water-course. 

Right of,— Proof of user by other persons —The 
proprietor of a pyne has a right to allow or to deny 
the use of w T ater flowing through lfcto other persons, 
unless they have also a clearly-defined right enabling 
them to control the water and convert it to their 
own use, — a right clearly found to have originated in 
some grant or valid contract, or to have been exei- 
cised for so long a period that such title may he pre- 
sumed. Indubjeet Kooee v. Luchmee Kooer 

* [14 W. R., 349 

9 . Right to discharge water on 

: to another’s land on lower level .— Diamage 

— Theie is no reason why the proprietor of land on 
a higher level should not foi the purpose of keeping 
his land drained, claim a right to have the water 
which falls thereon run off over adjoining land on a 
lower level. Kopid Pooree v, Manice Sahoo 

[20 W. R., 287 

10. Easement — Em- 

bankment — Drainage — Right to drainage of sur- 
plus suiface icater th oitgh natural watei -course — 
The right of the owner of high lands to chain off its 
surplus surface w T ater thiough the adjacent lowei 
giounds is incident to the owneislup of land in this 
country Where the defendants had erected a dam 
across a natuial water-course which was found to 
interfere with the natural drainage of the surplus 
ram-water of the adjacent lands of the plaintiffs, 
and where the lower Couit had ordered that the dam 
be altogether removed, — Meld that the Court was 
wrong m taking it for gi anted that the plaintiffs 
were entitled to have the whole dam removed, hut 
should have inquired how far the erection of the 
dam interfered -with the plaintiff’s right. Abdud 
Haeim r >. Gunesh Dutt 

[I. L. R., 12 Calc,, 323 

11. Obstruction to flow of 

water. — Erection of bund to stop flow of water . 
— Where water flows m its natural couise fiom some- 
wheie outside A.’s land, through it, and onwards to 
other people’s land. A , is not entitled to stop the 
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BIGHT TO USB OB WATER —Obstruc- 
tion to flow of water — continued 
flow by an embankment across it, unless be can 
make out some special right to do so Such course 
is a part of the natuial condition of the land, and 
the flow of the watei o\er it, when it occurs, is a 
natural incident Chumroo Singh v Mullick 
Khyrut Ahmed ... 18 W. R., 525 

12. Claim to meet 

bund cutting offioater from neighbouring lands — 
A party claiming to erect a bund m a natural flowing 
river, so as entnely to cut off the water from anothei 
patty, is bound to prove that he has acquit ed the legal 
right to do so by user Heeranund Sahoo v Khu- 
BEEROONISSA 15 W. R., 516 

13. Deprivation of right to a 

rise of water, by breaking bund — Claim to 
oepan bund — Deprivation of the right to a rise of 
watei is an injury, and a claim to repair a bund for 
the puipose of securing such right is not answered 
by the tendei of anothei bund quite as good Shun- 
kur Sahoo v. Gurbhoo Sahoo . 15 W. R., 216 

14. Infringement of right to 

water. — Suit to remove obstruction and for dam- 
ages — Cause of action. — In a suit to compel defend- 
ant to remove an embankment recently constructed 
on his own land, on the allegation that it infringed 
plaintiffs light of uugation by a certain channel, 
where it was found that the embankment \n question 
was no manner of obstruction to the water-course by 
that channel, — Held that, to entitle plaintiff to a de- 
ciee, there must have been some actual infringement 
of his light by the defendant, and not meiely some 
act wheieby, as it were, that light was denied oi 
questioned Shama Churn Chatterjee v Boido- 
nath Banerjee . . . .11 W. R., 2 

15. Cause of action 

— In older to maintain an action upon an mfnnge- 
ment of a right (as wheie an obstruction is made to 
a natuial flow of water), it is not necessary to show 
that there has been any subsequent injury consequent 
on such infringement Bam Chand Ckuckerbut- 
ty v. Nuddiar Chand Ghose . 23 W. R., 230 

16. Water from tank , 

— Onus probandi — Where a plaintiff alleged that, 
subsequent to his purchase of a tank, at a period spe- 
cified, defendants had commenced to take water from 
it and had opened a channel for the discharge of the 
water, — Held that the onus lay on the plaintiff to 
prove the assertion on the part of the defendants of 
any new light. Bungshee Dhur Thakoor v. 
Khetturmonee Debia . . 11 W. R., 15 

17. Uight to raise 

'embankment to dimmish flow of water info reservoir. 
— Where parties by agieement in a butwana re- 
stricted their lights by the condition that one of tbeir 
numbei was to have full use of the water m a reser- 
voir, the others were held not to he at liberty to set 
up, even on their own lands, an embankment round 
the reservoir so as to dimmish materially the flow of 
water into it Gqur Sahoy Singh v Sheo Sahoy 
Singh 15 W. R., 94 


BIGHT TO USE OB WATER.— Infringe- 
ment of right to water— continued 

18. JSr ection of 

bund to keep water m reservoir — Water falling on 
A ’s land and collected in a leservon there, used to 
flow on to B ’$ land Held that B had no light to 
the use of the watei, and that A was entitled to eiect 
on his own land a bund to pi event the watei flowing 
on to B.’s land Bunsee Sahoo v Xvalee Per- 
shad 13 W, R., 414 

19 . Right of owner of two pro- 

perties. — Dispersion of ram-water — The ownei of 
two properties may conduct thiough tioughs the 
ram- watei accumulating on one property ovei a water- 
course to the other propei ty before it reaches another 
watei -course into which the ram- water, unless divert- 
ed, would naturally flow. Ramruttun Neogee v 
Phool Singh . . W. R., 1864, 147 

20. — - Cessation to make use of 

water . — Revocation of permission — Where a party 
who had enjoyed the permissive use of the water of a 
tank does not use it for four years from the date of 
its further excavation, the permission may be taken 
to be revoked. Gooroo Churn Soor v Srise Churn 
Ghose 15 W. R., 308 

21. Right to discharge rainfall 

over land. — Abandonment of right. — Exposition of 
the right of discharging the rainfall on one's land 
thiough a water-couise over another's, and of the 
abandonment of such right Khettub Nath Ghose 
v. Prosunno Ghose . . .7 W. R., 498 

22. Abandonment of right to 

water. — Const) notion of new waterway. — Wheie a 
party suing foi the use of a watei way was found to 
have allowed it to he filled up without objection, and 
another of the same description to he constructed, 
which he had used for a yeai oi two, he was held to 
have abandoned his light of user to the former watei - 
way. Jugutbundhoo Chuckerbutty v . Jugut 
Chunper Chowdhry . . 12 W. R., 519 

RIOTIHG. 

See Sentence— Cumulative Sentences. 

[7 W. R., Cr., 60 
I.D.R.6 All, 121 
1 W. R., Cr., 7 
9 W. R., Cr„, 5, 33 
I. L. R., 11 Calc,, 349 
I. Ij. R., 12 Calc., 495 
I. L R„ 6 Calc,* 718 
I. D. R., 7 All., 29, 414, 757 
See Sentence— General Cases 

[8 W. R„ Cr., 3 
12 W.R., Cr , 72 
See Unlawful Assembly. 

[I. U. R„ 3 Calc., 573 
1 W. R., Cr., 19 
20 W. R„ Cr., 78 
12 W. R., 75 

1. Requisites for offence.— Penal 

Code, ss 447, 453 — Common object ? — It is necessary 
before peisons can be convicted of rioting, &c., under 

8 <3 
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RIOTIHGh— Requisites for offence— confo- 
rmed 

sections 447 and 458 of the Penal Code, to ascertain 
clearly that they have taken such a shaie m the 
transaction as will bring them within the cimimal 
charge , and it must appear on the evidence that they 
had a common object, which common object they were 
going to cany out by unlawful means Queen v 
Gholam Mahomed . . 22 W . R., Cr., 17 

2. Sudden quarrel. — Assembly for 

lawful purpose — If a number of persons assembled 
for any lawful purpose, suddenly quarrel with an in- 
truder without any previous intention or design, they 
do not commit <c not ” in the legal sense of the word. 
Noorub Hossein alias Waheed Jan v. Fabre- 
Tonnerre . . . .24 W. R., Cr., 26 

S. Proof of offence.— Penal Code , 

s 156 — Manager of mdigo factory . — In order to 
convict the manager of an mdigo factory under sec- 
tion 156 of the Penal Code, it must be shown by 
legal evidence (I) that a riot was committed , (2) that 
the riot, if committed, was committed for the benefit 
of the accused, and (3) that the accused had reason 
to believe that a riot was likely to be committed. 
Brae v Queen- Empress . I. h. R„ 13 Calc., 338 

4. Penal Codecs loo 

— Zemindar’s liability — A zemindar ought not to be 
made liable under section 155 of the Penal Code for 
a suddenandunpremeditated not, which there was no 
reason to infer he could have anticipated or thought 
likely to happen Queen v. Hurnatk Roy 

[3W.R, Or.,54 

5. — — * — — Penal Code, ss. 154, 

155, 157 — Employment of persons to commit not or 
hold unlawful assembly . — Non-resident partner — 
To constitute au offence under section 157 of the 
Penal Code, it must be proved that the accused has 
hired, or engaged, or employed other persons for the 
purpose of an unlawful assembly, and it is not suffi- 
cient to show that some of the accused's servants 
have been taken from a district where men have a 
well-known character as lattials, and had been m his 
service some time before the not -was pei petrated 
A non-resident partner or sharer, who has taken no 
active part m the management of the estate, cannot, 
like a resident sharer, be convicted under sections 
154 and 155 of the Penal Code. In the matter op 
Radha Nath Chowdhry . 7 C. L. R., 289 

6. Armed parties,— Attach —Pri- 

vate right of defence — Where both parties are arm- 
ed and piepared i;o fight, it is immateiial who is the 
first to attack, unless it is shown that that party was 
acting withm the legal limits of the right of private 
defence. In re Kalee Beparee 

[1 C. L. R., 521 

7 * Offering obstruction to per- 

sons wrongfully distraining.— iWer of dis- 
traint —The law confers (certain conditions being 
first complied with) on landholders and their authoi- 
ised agents power to distrain the moveable property of 
their tenants for the recovery of arrears of rents due 
by them. In all such cases the landholder acts on 


RIOTING-.— Offering obstruction to per- 
sons wrongfully distraining— continued 

his own lesponsibility, and if, m the alleged exercise of 
this power, he attempts to seize the goods of his ten- 
ant when no rent is m arrear, mere obstruction to 
the seizure is not an offence, nor wheie made by se- 
veral persons does it constitute noting Anonymous 

[8 Mad., Ap., 11 

8. Attempting to stop what 

rioters thought an illegal procession — In the 
case of a veiy serious not, m order to stop a piocession 
which the rioters disappioved of, the rioters were 
acquitted by the Magistrate because he thought they 
might have considered their act justified because the 
procession was illegal by virtue of some orders (which 
did not appear) which might have been efficacious m 
point of law H eld that the thinking a thing legal 
which is not so can he no defence to a man who vio- 
lates a rule of law ; that there was no evidence that the 
procession was illegal, and that if it were, the accused 
were bound to invoke the aid of the tribunals charged 
with the enforcement of the law Anonymous 

[7 Mad., Ap., 35 

9. Common object — Persons com- 

ing armed with sfichs on purpose to fight. — Affray. 
— Two parties were convicted of noting One party 
consisted of not less than five persons, who were all 
found to have been assembled together m the fight 
which took place, and it was also found that they, as 
well as their opponents, came armed with sticks, pre- 
pared to fight, and did fight Meld that they were 
not impropeily convicted of noting, their common 
obj ect being to assault tbeir opponents The other par- 
ty only consisted of four persons It was not found 
what object they had m common with the first party 
The fight did not occur m a public place Held that 
they were not propeily convicted of noting. Held, 
also, that had the fight occuned m a public place, it 
might have been held that the common object of 
both parties w r as to commit an affray Queen v 
Muzhur Hossein . . . 5 jN". W., 208 

10. Unlawful assembly —Penal 

Code , s 148 — Resisting trespass — A disturbance 
having been created with leference to the possession 
of c a rtam chur land, the Sessions Judge on appeal 
found that certain persons had unlawfully trespassed 
thereupon, and that the accused had been justified m 
resisting the trespass by force Inasmuch, however, 
as he consideied the accused had exceeded then right 
of private defence of their property, he convicted 
them of noting under section 148 of the Penal Code, 
J Held that, on the findings of the Judge, the convic- 
tion could not be supported, inasmuch as on such find- 
ings the persons convicted were not members of an 
unlawful assembly In the matter oe K abler 
Mundle . . . . 10 C. L. R., 278 

11. — Forcibly getting 

possession of cattle seised for trespass — Penal 
Code, s 147 — Act III of 1857, s 11 — The pri- 
soners having been part of au assembly of more 
than five persons, whose common object, as apparent 
fiom their acts, was, by means of criminal force, to 
recover possession of their cattle seized for trespass 
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RIOTING ,— Unlawful assembly— continued, 

(whether properly pounded or not), and who made 
nse of such force and took away then cattle, wete 
held guilty of noting, and liable to conviction under 
section 147 of the Penal Code, and not undei section 
11, Act III of 1857. Queen v Bokoo Sheikh 

[W. R., 1864, Cr , 21 

12 . Forcible taking possession 

of wife by husband.— A husband, or those who 
aided him, cannot be oonvicted of kidnapping for 
taking away his own wife, but they aie guilty of 
noting if they take possession of her by force and 
violence and m the darkness of night Queen v, 
Askur . • * • W. R., 1864, Cr., 12 

13. Forcible entry on land 

cultivated by trespasser. — Plea of right to 
possession — Trespass on land — A plea of right to 
possession is no answer to a charge of noting by 
making a forcible entry on land cultivated by a tres- 
passer who is m possession and opposes the entry. 
Appavu Nayak v. Queen 

[I. It. R., 6 Mad., 245 

14. Rioting armed with deadly 

weapons. — Culpable homicide — Grievous hurt — 
Persons found guilty of noting may, if the circum- 
stances warrant it, he convicted of the several offences 
of noting armed with deadly weapons, culpable homi- 
cide, and grievous hurt. Queen v Hurgobind 

[3 N. W., 174 

15. Procedure. — Trial of case of 

affray between opposite factions — In a trial arising 
out of an affray or faction fight, the members of 
each faction should be tiled sepaiately. The state- 
ments of the members of each faction can then, if 
desired, be taken on solemn affirmation, and be made 
evidence against their opponents , but if they de- 
cline to give evidence, on the ground of implicating 
themselves, they cannot be compelled to do so. 
Queen v. Mahomed Hossein 

[1 N. W., Ed. 1873, 293 

RIPARIAN PROPRIETORS. 

See Accretion — New Formation or Al- 
luvial Land — Chubs or Islands in 
Navigable Rivers 5 C. X». R., 154 
[6 B. Ii. R., 255, 343 

See Accretion— New Formation op Al- 
luvial Land— Rivers, or Change in 
course op Rivers . 2 Hay, 541 
[3 Agra, 18 
11 B. L. R., 265 
Ii. R., 6 I. A., 2X1 

See Accretion— Re pormation * apter 
Diluviation . . 5 B, L. R„ 521 

See Limitation Act, 1877, s, 26 (1871, s 
27) . . I. L. R., 1 Mad., 335 

See Right to Use op Water 

[3 W. R„ 218 
6 W.R,89 
Xi. R., 6 I. A f , 190 


RIPARIAN PROPRIETORS — continued . 

Private proprietorship.— Red of 

flowing stieam — The bed of a flowing stieam may 
he the property of a pnvate peison Jugdish 
Chunder Biswas v. Chowdhry Zuhoorul Huq 

[24 W. R., 317 

RIVAI* HATS. 

See Declaratory Decree, Suit por— 
Orders op Criminal Court 

[I. It. R., 5 Gale., 7 

See Nuisance — Under Criminal Proce- 
dure Codes . 5B.L R. } Ap., 82 
[6 B. Xj. R., 74 
18 W. R , Cr., 22 
10 B. Xj. R., 434 
20 W. R., Cr., 53 

21 W. R., 26 

22 W. R., 24 
4 C. X,. R., 410 

I. Xj. R., 5 Calc., 7 

RIVER. 

See Cases under Accretion. 

See Cases under Fishery, Right op — 

Strewing branches m, for fishing 

purposes. 

See Penal Code, s 277 

[I. Ii. R., 2 Calc., 383 

ROAD, OWNERSHIP OF — 

Site of road — Presumption — There is 

nothing m this country which prevents the operation 
of the lule of law that where a road has been for many 
years the boundary between two pi opei ties, and there 
is no evidence that the owner of either piopertygave 
up the whole of the land necessaiy foi it, the site of 
the road must he piesumed to belong to the adjoin- 
ing piopnetors, half to one and half to the other, up 
to the middle of the road Mobaruck Shaw v. 
Toopany 

[I. Xj. R., 4 Calc ,206:2 C. Xi. R., 446 

ROAD CESS ACT (Beng. Act X of 1871.) 

See Evidence — Civil Cases —Miscel- 
laneous Documents— Road Cess Pa- 
pers . . 22 W. R. 5 19'2 

See Fishery, Right op— 

[I. It R-, 9 Calc., 183 

1. — — — Income tax— Suit for arrears 

of rent — Set-off. — Effect of Act on agreement made 
before passing of Act — In 1862, at the tune the 
income tax was m force, A made a putm- settlement 
of certain lands with P , B agreeing to pay any 
enhancement of the revenue that might be made by 
Government at any time, or u any impost m future 
to he levied by Government, the income tax to be paid 
by A according to his income, P. having nothing to 
do with the same” In 1876 A. brought a suit 
against P. for arrears of rent. under the con- 
tract, claimed to have set off, as a tax on income, a 
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BOAD CESS ACT (Beng. Act X of 1871). 

—Income tax— continued. 

sum. which he had paid under the Road Cess Act, 
which had been passed m 1871, after the Income Tax 
Act had been repealed Eeld that the tax imposed by 
the Hoad Cess Act passed by the Bengal Council could 
not be considered to be a tax on income , the income 
tax having been a tax imposed by the Government of 
India on a person’s annual income, levied upon what- 
ever actually came to his hands as income, and not 
upon the value of his propeity , and that, theiefore, 
E could not set off the amount as being income tax 
Eeld , also, that although the Hoad Cess Act contains 
no saving clause in favour of contracts, it does not 
prohibit in future the making of contracts which 
shall interfere with the incidence of the road cess as 
directed by tbe Act, nor vacate contracts that may 
have been made before the passing of the Act, and 
m the absence of any provisions to that effect, an 
agreement entered into before the passing of the 
Act could not he affected by the subsequent ‘ passing 
of the Act Surnomoyee Dabee v Ptjeresh 
K arain Hoy . . 1. 1*. R., 4 Calc., 576 

2. — Construction of kabuliat.-— 

Suit for rent — Right of set-off — The defendants 
executed a kabuliat dated 1st October 1870, which 
contained the following stipulation <s If m future 
any chowkidan tax or any other new abwab or tax, 
or fee or kor, or any additional fee or pimma, he fixed 
upon the mehal by Government, I will pay that 
separately. 3 ’ In a suit by the zemindar for increase 
of rent, the defendants claimed to set off a sum re- 
presenting the amount which the zemmdai was 
bound to contribute under tbe Hoad Cess Act and 
Public Works Cess Act, and which amount they had 
paid to the Collector Eeld that the amount in 
question came within the terms of the kabuliat, and 
that the defendants were not entitled to the set off 
claimed by them, Surnomoyee Dabee v. Purresh 
Earain Roy, LL R,4 Calc , 576 , followed Shum- 
ehit Hath Mookhopadhya v Hurro Sundari 
Babia Chowdrain . ' 11 C. li. R., 140 

1. S. 3 . — Liability of dialer an or 

service tenure for road cess — “ Tenure ” — A chakran 
or service tenure comes within the definition of 
“ tenure ” in section 3 of Bengal Act X of 1871, and 
is therefore liable for Hoad Cess and Public Works 
Cess under that Act. Joy Sunkur Hoy v Sidhi 
Moham . . . . 7 C. L. R., 373 

2 . s. 3 and ss. 9, 10, 23, 25, and 

26. — Sale for arrears of road cess , Effect of . — 
Right of purchaser,— -Interpretation clause, Con - 
struction of,— In a suit on a bond by which certain 
land admittedly laklina] was mortgaged, the pur- 
chasei of a portion of the mortgaged property at an 
auction sale for ai rears of road cess due under Ben- 
gal Act X of 1871, was added as a defendant, and 
the lower Courts holding that the effect of such a 
sale was to pass the property to the defendants free 
of incumbrances, made a decree excluding that por- 
tion from liability m respect of the mortgage-bond. 
Eeld, on tbe construction of Bengal Act X of 1871* 
that the sale had no such effect, and that the whole 
of the property was liable to be sold ih satisfaction 


ROAB CESS ACT (Beng. Act X of 1871), 

s. 3 and ss 9, 10, 23, 25, and 26 — continued 

of the plaintiffs’ claim Although the effect of an 
interpretation clause is to give the meaning assigned 
by it to tbe word interpreted m all places m the Act 
m which that woid occurs, it is not the effect of an 
interpretation clause that the thing defined has an- 
nexed to it every incident which may seem to he at- 
tached to it by any other Act of the Legislature 
It does not follow, therefore, that because lakhiraj 
property is defined m the Hoad Cess Act, 1871, to be 
a tenure, all the interests and consequences attached 
by other Acts to tenures generally, or to particular 
classes of tenures, become annexed to lakhna3 pro- 
perty. Umachurn Bag- v. Ajadannissa Bibee 

[I. L. R., 12 Calc , 430 

ss. 5, 7, and Part II, sell. 

A, part ii. — Phoivh tenures —Suit for rent — 
Section 5 of the Hoad Cess Act requires the holders 
of any estate or tenure, of which the annual rent 
shall exceed one hundred rupees, to lodge returns of 
all lands comprised m an estate or tenure ; bhowli 
lands are therefore to be included m such returns 
Where such a return has not been made, the holder 
of the estate or tenure is precluded from suing for 
or recovering any rent due therefor. Jugmohun 
Tewari v. Finch 

[I. E. R., 9 Calc., 62 : 11 C. L. R., 100 

s 25 . 

See Damages— Suits eor Damages— 
Breach oe Contract. 

[I. L. R., 8 Calc., 290 

(Beng. Act IX of 1880), 

ss. 52, 53. — Evidence Act , s 114 — Presump- 
tion — Where under an Act ceitam things are 
required to he done before any liability attaches to 
any person m respect of any right or obligation, it 
is for the person who alleges that that liability has 
been mcuired to prove that the things prescribed in. 
the Act have been actually done Eeld that the 
notice provided by section 52 of the Hoad Cess Act 
did not come within the presumption of section 114, 
clause (e) of the Evidenc e Act, and must be proved 
Ashanuldah Khan Bahadur v Trilochun Bag- 
CHEE 1. 1 1. R., 13 Calc., 197 

ROBBERY. 

1 , Theft and causing hurt with 

intention. — When m committing a theft theie is 
an intention and an attempt to cause hurt, the of- 
fence is lobbery Queen v, Teekai Bheer 

[5W.R,Cr.,95 

2 , Theft with grievous hurt. — 

By the infliction of giievous hurt, theft becomes 
robbeiy, and all paities concerned m the offence are 
liable to punishment. Queen v, Hushrut 

[6 W . R., Cr , 85 

3 , Want of dishonest inten- 

tion. — Theft . — The accused was convicted of rob- 
bery, hut the Magistrate found that the property 
taken was not taken with any dishonest intention. 
Eeld that the conviction was bad Anonymous 

[5 Mad., Ap., 39 
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RULE TO SHOW CAUSE. 

See Practice— Civil Cases— Rule to 
show Cause . I. L. R , 9 Calc., 735 

JSee Practice— Criminal Cases— Rule 
to show Cause 

[I. L. R., 4 Calc., 20 

See Right of Reply. 

[7 E. L. R., Ap., 59 

1 . . « To show cause, ” Meaning 

of , — Alleging and proving cause— The term "to 
sliow cause 39 does not mean meiely to allege cause, 
noi e\ en to make out that there is i oom for ai gumenfe, 
but both to allege cause and to prove it to the satis- 
faction of the Couit Rung- Lall v Hem Narain 
Gib . . . . I. L. R., 11 Calc , 166 

2. — Obligation of parties apply- 

ing for rules. — Practice — Refusal of foi me i ap- 
plication — Paities applying m*the absence of the 
othei side for the issue of rules nisi interfering with 
the lights of persons executing decrees, are bound 
fully and fanly to state all the circumstances within 
their knowledge which it is necessary for the Court 
to consider m granting the rule. In the matter 
op Brojo Coomab. Mullick v. Mon Mohinee 
Debea . . . . .16 W. R., 55 

3. Power to grant rule. — Suffi- 

ciency of affidavit, — A Recorder lefused an applica- 
tion, for execution against certain defendants who 
came m and confessed judgment before any issue of 
summons m the suit The plaintiffs then applied 
to the High Court by petition f oi ail ordei that the 
Recorder should issue execution against the defend- 
ants, or that he should show cause for not doing so 
The affidavit did not state whethei any deciee had 
actually been made. Held that the affidavit was 
insufficient, the Comt cannot giant a rule to show 
cause, unless it is satisfied that the lule should be 
made absolute, if no cause be shown In re 
Comptoir IPEs<?ompte de Paris v Currie & Co 

[3 B. L. R., Ap., 153 ; 12 W. R., 413 

4. Case where object of 

application for ? ule may he granted if not opposed — 
The High Couit can grant a lule to show cause only m 
cases m which the aiguments advanced m favour of 
the party asking for the rule are such that, if not 
displaced by the opposite side, the rule would he 
made absolute In the matter op the petition 
op Omrao Begum . . .13 W. R., 310 

5. Rule obtained by person 

not party to suit — Practice — The Couit will 
not make a rule absolute obtained by a peison who 
is not a party to the suit. Grant, Smith, & Co , 
v Steel . . .1 Ind. Jur,, N. S. s 60 

6. Service of rule in foreign 

territory. — Rule nisi for contempt of Court . — 
Sufficiency of service — On the 17th -of December 
1869 a lule nisi for the attachment, for contempt 
of Court, of the defendants U., G , Sf T , was 
granted The rule, owing to one of the defend- 
ants keeping out of the way, was not drawn up 
and served until the month of April following, 


RULE TO SHOW CAUSE. «r Service of 
rule m foreign territory — continued. 

when it was served upon the defendants m the 
teintones of the Gaikvad of Baroda, the consent of 
the Gaikvad’s Mimstei to seive the notice having 
been previously obtained On motion to make the 
rule absolute, it was held that the rule was seived m 
time, and that the service of it m the Gaikvad's 
temtones, with the consent of the Gaikvad, was 
valid service Qiuere,— Whether the seivice would 
have been valid if such consent had not been obtained. 
Harivallabhdas Kalliandas v Utamchand Ma- 
nikchand , . . .7 Bom., O. C., 172 

7. Appearance to show cause. — 

Waiver of service of rule — A person appealing 
to dischaige a rule thereby waives all objections to 
the foimahty of the seivice of the rule upon him. 
Harivallabhdas Kalliandas v Utamchand Ma- 
nikohand. In re Gopalrav Myral 

[8 Bom,, O. C., 236 

RULES OF ENGLISH LAW, APPLICA- 
BILITY OF, TO HINDU WILLS. 

See Hindu Law — Will — Construction 
op Wills— Special Cases of Construc- 
tion-Bequest to a Class 

[I. L. R., 2 Calc., 262 

RULES OF HIGH COURT, CALCUTTA. 

See Insolvent Act, s 36. 

[7 B. L. R„ Ap., 61 

See Insolvent Act, s 40. 

[13 B. L. R., Ap., 9 

See Limitation Act, 1877, s 4 

[1 C. L. R., 291 

General Rules and Orders, Part 

II, ch. V, s. 14 (a). — Section 14 (a), Pait II, Chapter 
V, of the Geneial Rules and Circular Oideis of the 
High Couit commented on. Bakhir Mohammed v. 
Dooega Churn Shaha 

[I. L. R., 10 Calc., 39 : 13 C L. R., 200 

Rule of 30th January 1865. 

See Appeal in Criminal Cases— Pro- 
cedure . . 9 B. L. R., 6 

Rule of 4th April 1866.—" Pro- 
ceeding m a civil case 55 — The proceeding by way of 
mandamus is* "a pioceedmg m a civil ease** within 
the meaning of the Rule of 4th Aiml 1866 J ustices 
of the Peace for Calcutta v Oriental Gas 
Company . 8 B. L. R., 433 : 17 W. R., 364 

T Rule of 11th July 1871. 

See Manager of Attached Property 

[8 B. L. R., Ap,, 23 

Rules 50 and 52 of 6th January 

1874. 

See Inspection of Documents 

[I. L. R., 1 Calc,, 178 
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RULES OF HIGH COURT, CALCUTTA j 

— continued , 

Rule 4 of 22nd January 1875. j 

See Probate-Power or High Court to 

GRANT, A ND FORM OE — 

[I. L. R., 1 Calc., 52 

Rule 12 of 1st May 1875. 

See Summons . 15 B. L. R., Ap., 12 

RULES OF HIGH COURT, MADRAS. 

Unles 4 and 5 of 1866 — Eight of 

wlcils in matters of ordinary original civil jurisdic- 
tion — 24 and 25 Viet , c 104 — The 4th and 5th 
Rules of Court of 1866 are within the poweis confer- 
red on the High Court by the Letters Patent of 1865 , 
and the provisions of the Letters Patent “ relating to 
the admission and powers of Advocates, Vakils, and 
Attorneys 33 are authorised by 24 and 25 Victoria, 
Cap 104. IS THE MATTER OE THE PETITION OF TEE 
Attorneys . . I. L. R., 1 Mad., 24 

RULES OF LOCAL GOVERNMENTS. 

1. Rules under Dekkkan Agri- 
culturists’ Relief Act, s. Conciliation- 

agreement, Notice of, to parties thereto — Service of 
such notice through a Subordinate Judge . — Ultra 
vires — Procedure — The rule that a notice to parties 
to a conciliation-agreement should be seived through a 
Subordinate Judge, framed by the Local Government 
under section 49 of the Dekkhan Agi icultui ists 3 Relief 
Act, XVII of 1879, and published at page 682, Part 
I, of the Bombay Government Gazette, is not ultra 
vires, and a notice so seived was held to be a good 
notice. Jotiram Maniram v. Deyba Ishwarapa 

£I.L. R., 10 Bom, 189 

2. Rules under Civil Procedure 

Code, 1882, s. 320 — Meaning of“ with effect from 
the 31st October 1880P — Held that effect cannot be 
given to the Rules prescribed by the Local Govern- 
ment under section 320 of Act X of 1877, unless an 
order for sale has been made on or after the 1st 
October 1880 Hafiz-un-nissa v Mahadeo Pra- 
sad I. L. R., 4 All., 116 

RULES OF SUPREME COURT, BOM- 
BAY. 

See Limitation Act, 1877, art 84 (1871, 
art. 85) , X. L. R., 1 Bom., 253 

— Rule 389. 

See Sequestration. 

[8 Bom., O. C., 135 

... . « Forthwith f Meaning of — An 

order commanding an act to be done f< forthwith ” is 
sufficiently m conformity with the rule that lequues 
the time within which an act ordered to he done is * 
to be performed to be specified in the order. Hari- 
VALLBHDAS KALLIANDAS V . UtAMCHAND MANIK- 

chand . . . 8 Bom., O. C., 135 


RULES OF SUPREME COURT, CAL- 
CUTTA. 

Plea Side — Pule 176 — Rule 176 of 

the Rules and Orders on the Plea Side of the Supieme 
Court was still m force in 1871. Kailas Chandra 
Bose v. Bhuban Chandra Bose 

[8 B. L. R., Ap , 18 

RULES MADE UNDER ACTS. 

Pules under Municipal Act XXVI of 

1850 — Ultra vires . — Rules made under Act XXVI 
of 1850 which purport to give the managing com- 
mittee of the Municipal Commissioners power to 
ti y offenders against such rules, or to levy fines upon 
them, are ultra vires and illegal Rules of the 
Municipalities of Balsad, Surat, Malcolm Pet, and 
Ahmedabad referred to and commented on. How far 
a rule partially ultra vires and partially mtra vires 
can be enforced, as^to the lattei poition, considered 
Reg v. Yenku Bapuji . , Q Bom., Cr., 39 

RYOT. 

See Cases under Enhancement op Rent. 
See Cases under Landlord and Tenant 
See Cases under Right op Occupancy 

Occupying under person with 

no title. 

See Right op Occupancy— Acquisition 
op Right— Mode op Acquisition 

[I. L. R., 3 Calc., 560 

Suit for partition and to eject — 

See Landlord and Tenant — Ejectment 
—Notice to Quit. 

[I. L. R„ 1 Mad, 333 

'See Multifaeiousness. 

[I. L. R., 1 Mad., 333 


S 

SALARY. 

See Cases under Attachment— Subjects 
op Attachment — Salary 

Assignment of. — 5 and 6 Fdw. 

Ill , c. 16—49 Geo III , c 126— Public policy,— 
Assignment by Judge of Supreme Court of sum pay- 
able after his death under 6 Geo IV, c 85. — An as- 
signment by a Puisne Judge of the Supieme Couit 
at Madias of the sum, “ equal to the amount of six 
months 3 salary/ 3 directed by the 6 George IV , Cap. 85, 
to be paid to the “legal personal i epresentatives 33 of 
such Judge in case of his death m and after six 
months 3 possession of office, — JEL eld to be a valid as- 
signment being a vested contingent interest m such 
Judge ; and not being payable during the life of the 
Judge, was not an assignment of salary within 5 and 
6 Edward III , Cap 16, and 49 George III., Cap. 126, 
and theiefore was not contrary to public policy. 
Arbuthnot v . Norton . 3 Moore’s I. A., 435 
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SALARY — continued. 

Receipt of— 

See Insolvency — Insolvent Debtors 
under Civil Pboceltjee Code 

[6 B L. R., 575 
13 B. L. R., 268 

Suit for recovery of— 

See Limitation Act, 1877, aet 7 (1859* 
s. 1, CL 2) 1 B. L. R., S. 20 

[4 B. L. R., Ap., 68 
8 Mad., 87 
6 W. R., Civ. Ref., 33 

SALE. 

See Certificate op Sale 

Confirmation of— 

See Cases ttndeb Limitation Act, 1877, 
aet 179 (1859, s 20 ) — Step in aid op 
Execution — Conpibmation of Sale 

Irregularity m — 

See Cases undee Sale poe Aeeeaes op 
Rent— Setting- aside Sale— Irrkgu- 
labity 

See Cases undee Sale poe Aeeeaes op 
Revenue— Setting- aside Sale— Ie- 
eegulaeity. 

See Cases under Sale in Execution op 
Decree— Setting aside Sale — Irregu- 
larity. 

See Trespass— General Cases 

[2 B. L. R., P. C., 10 

Power of— 

See Executor I. L. R., 1 All., 710 

See Cases undee Mortgage— Power op 
Sale 

Stay of— 

See Injunction — Under Civil Proced- 
ure Codes 

[5 B. L. R., 254 ; 254, note 
22 W. R , 506 
11 B. L R„ Ap., 28 
24W.R, 70 
I. L R, 7 All, 550 
X. L. R., 11 Calc., 146 
I. L. R., 12 Calc., 515 

Suit to set aside — 

See Jurisdiction op Civil Court— Re- 
venue Courts — Orders op Revenue 
Courts. 

See Cases under Right op Suit— Suits 
relating to Sale in Execution op 
Decree 

See Cases under Sale por Arrears op 
Rent— Setting aside Sale. 

See Cases under Sale por Arrears op 
Revenue — Setting aside Sale. 

See Cases under Sale in Execution op 
Decree — Setting aside Sale 


SALE POR ARREARS OP REHT. 


Col 

1 Act VIII op 1835 . . . 5300 

2 Madras Act VIU op 1865 . . 6302 

3 Defaulters . . 5302 

4 Under-tenures, Sale op — 5304 

5 Portion op Under-tenure, Sale op— 5307 

6 Effect op Sale . . . 5311 

7 Incumbrances . . , 5312 

8 Rights and Liabilities of Pur- 

chasers 5318 

9 Second Sale . . . 53 J l 

10 Surplus Proceeds op Sale . . 5321 

11 Deposit to stay Sale . . „ 5322 

12. Setting aside Sale . . . 5328 

(a) Irregularity . . . 5328 

(b) Other Grounds . . . 5333 


13 Effect op setting aside Sale . . 5339 

See Bengal Act IV of 1870 

[15 B. L. R., 343 
See Hindu Law — Widow — Degrees 
against Widow as representing the 
Estate or Personally 

no B. L. R., 294 
15 B. L. R; 142 ; 143, note 

See Insolvency— Sale por Arrears op 
Rent . I. L. R , 1 Mad., 59 
[I. L. R., 9 Calc., 855 

See Res Judicata — Adjudications. 

[13 B. L. R., 146 

See Trespass— General Cases. 

[2 B. L. R., P. C., 10 

Effect of setting aside — 

See Bengal Rent Act, 1869, s 29 

[2 B L. R., P. C., 10 

Suit to set aside— 

See Co- sharers— Suits by Co-sharers 
with respect to the Joint Property 
—Possession. 12 B. L. R., 370 

See Jurisdiction op Civil Court. 

[B. L. R., Sup. Vol., 382, 625 
9 W. R., 363, 538, 600 
8 B. L. R., 1 

1. ACT VIII OF 1835 

1. Procedure. — Sale of under-tenure. 

— Beng Beg. VII of £ 79 0 — Sales of under-tenures 
under Act VIII of 1835 for arrears of rent were 
not required to be according to the procedure laid 
down m Regulation VII of 1799, but according to the 
procedure prescribed by section 2 of Act VIII of 
1835. Monoshee v Abdool Hossein 

[7 W. R., 297 

2, Effect of sale,— Bight of pur- 

chaser — Itmamee tferntre.— When rights and inter- 
ests in a talook were sold for arrears of rent under 
Act VIII of 1835, the purchaser obtained no power 
to destroy the itmamee tenure. Soobulohundbr 
Paul v . attur Ali ... 11 W. R f , 32 
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SALE FOR ARREARS OF RE TST-co* 
timed 

1. ACT VIII OF 1835— continued. 

Effect of sale— continued. 

3. — Eight of pur- 

chaser — Incumbrances. — A sale of an under-tenure 
under Act VIII of 1835 passed only the light, title, 
and interest of the judgment debtor, and did not 
void the lneunahrances created by the old tenant 
Manick. Chunder Doss v Dwabkanaotbe Doss 

[2 Hay, 502 

Eight of pur- 
chaser.— Act XI of 1859, s 52 — Semble,— The pur- 
chaser of a holding m a khas mehal sold under Act 
VIII of 1835 could claim the position or privileges 
accorded by sections 37 and 52 of Act XI of 1859 to 
purchasers of permanently- settled estates, or of 
estates sold m districts not permanently settled, sold 
for arrears of revenue Kylash Chitndee Shaha 
v . Shtjrnomoyee Dossee . . 7 W. R„ 318 

5. Incumbrances — 

Howladari tenu> e — The plaintiff held certain lands 
in tatook Q under a howladari pottah. Q was sold 
for arrears of lent under Act VIII of 1835, and pui- 
ehased by the defendant After purchase the de- 
fendant dispossessed the plaintiff from his lands, on 
the ground that he had purchased the talook fiee 
from all incumbrances created by the late defaulting 
talookdar The plaintiff brought this suit to recover 
possession of his lands from the defendant. Held 
that a purchase? of a tenure under Act VIII of 1835 
did not necessarily acquire it free from all incum- 
brances Case remanded for trial of the genuineness 
of the plaintiff’s pottah Jasimuddin v Mansur Ali 

[6 B. L.R., Ap., 149 : 15 W. R., II 

Contra , Dwareanath Doss v. Hanice: Chunder 
Doss .... 3 W. R„ 197 

Ramjeebun Chowdry v. Peary Lall Mundul 
[4 W. R., Act X, 30 

6. „ — Eight of pur- 

chaser. — Attachment — Tender of arrears. — In a suit 
to set aside a sale in execution of a decree foi arrears 
of rent due up to Agin an 1262, the plaintiff, who 
claimed under a deed of conditional sale, was held 
not entitled to a decree on the following grounds 
He was not a registered tenant at the tune of the 
sale, but as a sezawal was legally m possession 
The plaintiff never tendered the arrears for which 
the sale was made Under Act VIII of 1835 no 
separate attachment of a mehal or notification of 
sale m the mofussil is necessary m order to render 
the sale valid. In this case, not the rights and 
interests of the defaulter, but the tenure itself, pass- 
ed for the arrears due upon it. Attachment by the 
appointment of a sezawal is no bar to a sale for 
arrears due before such attachment. Forbes v 
Protap Singh Doogor . . 7 W. R. s 409 

7 Beng. Eeg. VII 

of 1799 — Tvppa right, Extinguishment of — Semble, 
— A tuppa right is annihilated by a sale held under 
Act VIII of 1835, and clause 7, section 15, Regula- I 
fcion VII of 1799 Zeenut Bebee v Rahatoonissa 

[7 W. R., 243 I 


SALE FOR ARREARS OF RENT— con- 
tinued 

2 MADRAS ACT VIII OF 1865. 

8. Right of purchaser.— Sale of 

tenants interest by creditor — Subsequent sale by 
landlord foi arrears of rent —Eight of purchaser 
—The right, title, and intei est of a tenant m certain 
land having been attached, sold, and pui chased m exe- 
cution of a deciee upon a mortgage by his ci editor 
m 187 4, the landlord, m pursuance of a notice under 
section 39 of the Bent Becoveiy Act (Madias Act 
VIII of 1865), issued prior to the Civil Court’s sale, 
sold the land at auction for arrears of rent due by 
the tenant Held that the tenant’s rights having 
passed to the purchaser at the Civil Court’s sale, 
there was no interest of the tenant available for sale 
by the landlord under the provisions of section 38 of 
the Rent Recovery Act. Virappa Nayak v Ka- 
thana Talavachi . . I. L. B., 6 Mad., 428 

9. Sale of tenant 3 s 

intei est — Prior incumbrance — Eights of purchaser. 
— A sale by a landlord of a tenant’s interest m his 
holding for non-payment of rent under the pio- 
visions of section 38 of the Bent Recovery Act 
(Madias Act VIII of 1865) does not defeat existing 
incumbrances. Munisami v. Hukshanamurti, I. L . 
E , o Mad , 371, overruled Rajagopalashari v 
Subbaraya Mudaii . . I. L. R., 7 Mad., 31 

See Zemindar op JRamnad v Ramamany Ammal 

[ I. L. R., 2 Mad., 234 

10. Incumbrance — 

As the tenancy of an oidinary pottahdar only confeis 
on him a right of occupancy until default m pay- 
ment of rent and the determination of the tenancy 
under the provisions of the Rent Act, any incum- 
brance created by such pottahdar on the land cannot 
affect the landholder’s statutory power of sale under 
the Act or the lights of the purchaser at such sale. 
Kondi Munisami Chetti « Dakshanamurthi 
Pillai . I. L. R., 5 Mad., 371 

11. Fur chase by credit- 

or — Civil Procedure Code, 1882, ss 276,295 — bale 
oftenanfs interest by landlord pendma attachment 
by Civil Court — The interest of a tenant m ceifcam 
land having been attached by his ci editor m execu- 
tion of a decree for money, the landlord attached the 
same land for an ears of rent, hi ought it to sale, and 
purchased it under the provisions of the Rent Re- 
coveiy Act The creditor subsequently purchased 
the interest of the tenant, which was sold m execu- 
tion of his decree In a suit by the landloid to have 
the sale to the creditor declared invalid, — Held that 
the landlord’s purchase was subject to the creditor’s 
attachment Subbamanya v Rajabam 

[I. L. R., 8 Mad., 573 

3 DEFAULTERS. 

12. Disabilities of defaulters. — 

Purchase — Beng Eeg Fill of 1819. — Sale of putm. 
— A defaulter cannot, under Regulation VIII of 181 9, 
pui chase a putm sold on account of his default to pay 
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SALE FOB ABEEABS OP BEITT— con- 

tinned. 

3 DEFAULTERS— continued. 

Disabilities of defaulters— continued 
the putm rent, eithei in his own name, or m that of 
any other person Mahomed Nasseer © Kishen 
Mohun Goyee . . • " W * 92 

23 # . Purchase — Sale 

of putm— Not merely lecorded shareholdeis, hut 
all actual defaulters (such as joint putmdars), aie 
prohibited fiom being puichaseis of putm Gouree 
Eomttl Bhuttacharjee © Raj Kishen Nath 

[5 W. R., 106 

Purchase — Plight 

to sue.— Suit by another defaulting co-sharer to set 
aside sale — A suit by a sharer to set aside a sale 
having been dismissed on the ground that plaintiff 
being a defaulter the suit w ould not lie, plaintiff 
brought a second suit to claim possession of his shaie 
of tbe dur-putm talook, on the giound that the sale 
must be mopeiative, uiasmuch as the purchaser, a co- 
sharer, was also a defaulter Meld that, until the 
sale was set aside, plaintiff was not m a position to 
claim possession of his share Gouree Komul 
Bhuttach ar jeb v. Raj Kristo Nath 

[14 W. R., 369 

X5, — Purchase — Suit 

by other defaulters to set aside sale — Joint owners 

Bur -putnidar s . — Constructive trust — Of thiee 

joint owners of a dur-putm, two held each a 4 annas 
share and the third an 8 annas share. Default 
having been made by all three in the payment of the 
lent, the putnidar brought a suit and obtained a 
decree for the aneais In execution of this decree, 
proclamation was made that the dur-putm would be 
sold on the 5th of October 1877 Up to the com- 
mencement of the sale the 4 annas shareholdeis 
were unable to pay then pioportionate amount of 
the decree, the 8 annas shaieholder declined pay- 
ing his share, and, when the sale took place, he 
became the purchaser of the dui -putm. In a suit 
brought by the 4 annas shareholders to recover 
their shares from the purchaser, the lower Appellate 
Court, reversing the deciee of the Couit of first 
instance, decided m favoui of the plaintiffs Meld, 
on second appeal, that the sale having taken place 
as much through the default of the plaintiffs as 
through the default of the defendant, the former had 
no equity against the latter , and that, therefore, the 
suit should be dismissed Bam Loll Moorerjee v. 
Debender Nath Chatterjee 

[I. Xi. R., 8 Calc., 8 

S. C. Bam Lall Mooreejee v Jodunath Chat- 
terjee . . . 9C.L. R., 337 

16. Defaulter for period later 

than that causing the sale. — Suit for damages 
by dur -putnidar — When a putm is sold for 
default on the part of the putnidar in paying his 
rents, a dui -putnidar who has paid his rent to the 
pntmdar for the period to w T hich the default relates 
may sue for damages, although himself a defaulter 
tor a later peuod Madhub Anund Moitro v. 
Joy Koomaree Bibee . . 5 W. R., 201 


SALE FOB ABBEABS OF BENT -con- 
tinued 

4 UNDER-TENURES, SALE OF— 

17. Beng. Act VIII of 1865.— 

Application of Act — Chota Xagpor e — Bengal Act 
VIII of 1865 applied to the distnct of Lohaidugga 
m Chota Nagpoie. Gobind Bam v Bhupal 
Singh 10C.L. R., 76 

18. S 30 . — et Proceeding 39 

— Sale — A sale nnder Bengal Act VIII of 1865 was 
a “ pioceedmg 99 within the meaning of section 30 of 
that Act Dwarranath Seen © Ch under Mohun 
Mitter . ... 12 W. B. s 326 

19. Act X of 1859, s. 105.— 

Sale of transferable tenure. — Act X of 1859, s 151 — 
The plaintiff sned to bung a tiansfeiable occupancy 
tenure to sale m satisfaction of a deciee for ai reais of 
lent, by cancelment of an order passed under Act X 
of 1859 i elating to the execution of the decree, — 
Meld that m so fai as the suit sought to set aside the 
older, it was baued by the pi o visions of section 151 
of Act X of 1859, and wits not admissible by reason of* 
the repeal of the Act m so far as, u respectively of 
the older, the suit sought to recover the amount of the 
deciee by the sale of the holding on which the arrear 
acciued, at the time it was instituted section 105 of 
the Act had ceased to be law m these piovmces, and 
could not he cited m support of the claim. Bam 
Khilowan Bam v . Fox . .7 3ST. W., 239 

20. Purchase by zemin - 

dar at sale m execution of decree of Civil 
Court . — A zemindar who had obtained a decree 
against a legistered tenant foi aireais of rent was fully 
justified m proceeding to sale under section 105 of 
Act X of 1859, notwithstanding the tenuie was pui- 
chased subsequently to the date of the above decree 
at a sale m execution of a deciee of the Civil Court 
Sueuroonissa v Sareb Dhoopee . 8 W . B., 384 

21. Under section 105, Act 

X of 1859, an nnder- tenuie might he sold m execution 
of a deciee, provided there was an an ear of lent ad- 
judged Suttee schttnder Boy «. Modhoosoodun 
Paul Chowdhey . W. R., 1864, Act X, 91 

22. Procedure by pro- 

prietor of under- tenw e. — Act X of 1859, s. 106 . — 
Undei section 105, Act X of 1859, an under-tenure 
was liable to sale m execution of a decree foi an ears of 
rent for eleven years. Any party wishing to stay the 
sale, on the ground of his being the proprietor of the 
under-tenure, had to comply wutli the provisions of 
section 106. Doorga Pers^d Bose v. Sreeristo 
Moonshee . . W. R., 1864, Act X, 48 

23. Beng. Act VIII of 1869, ss. 

59,64 . — Procedure.— Where an under- tenure is ‘sold 
under the provisions of Bengal Act VIII of 1869 in. 
execution of a decree obtained by* the zemindar for 
rent due to him as the sepaiate pioprietor, after but- 
waira of a share of the talook m which the tenure is 
situated, the sale is properly conducted, not under 
section 64 but under section 59 of the above law. 
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SALE POR ARREARS OE RENT -con- 
tinued* 

4. UNDER-TENURES, SALE OF — continued . 

Beng. Act VIII of 1869, ss, 59, 64— con- 
tinued 

StjETTT SoONDUREE DeBIA V SUHEEROODEEN Ta- 
lookdar . * . .22 W. R., 530 

24. Effect of sale — Eight , title , and 

interest of debtor — ActX of 1359 , s J05 — la a sale 
under section 105, Act X of 1859, only the judgment- 
debtor’s pioperty can pass AIeah Jan ATtjushi v 
Kbrehna Mati Debi . . . 8 B. L. E., 1 

25. ■ <6 Tenure,” Mean - 

mg of.-^Won-registi at ion of names — Act X of 1859 , 
$. 105 —By the word " tenure” as used m section 105, 
Act X of 1859, is meant, not the right or mteiest of 
any person m the land, but the holding or the inter- 
est which has been created by the lease, and it is the 
lattet which is sold on a sale under section 105 
Therefore, where A , at a sale in execution of a de- 
cree for debt, bought the right, title, and interest of 
the holder of a transferable under- tenure, and pre- 
vious to the confirmation of such sale the zemindar 
sued the tenant for ai rears of rent, and obtained a 
decree, under which he sold the tenure to persons who 
conveyed it to 3 , and A , under the circumstances, 
neither registered the transfer to himself, nor made 
any deposit of rent as allowed by section 6, Bengal 
Act YXII of 1865, — Meld that he was not entitled to 
recover possession from B Shamchand Kttndit v . 
Brqjonath Pal Chowdhry 

[12 B. L. R., X. B., 484; 21 W. R. s 94 

Girish Chttndeb Hitter v Jhake 

[12 B. L. R., 488, note : 17 W. R., 352 

Anttnd Loll Mogkerjee v. Kalika Persad 
Missee 

[12 B. Xi. R„ 489, note ; 20 W. R., 59 

Rug-hqobttr Thaeooe ®. Syeeoqllah Khan 

[23 W. R. 9 289 

Bakes Madhub Bijkshee v Rad ha Madhttb 
Mozoomdab . . .22 W . B., 196 

26. — - — — • Won- registration 

of tenants’ names. — Bight of person in permissive 
possession of tenure . — A sale m execution of a de- 
cree for arrears of rent (at an enhanced late) of a 
subordinate talook, which has been obtained against 
a party who is m possession of the talook by permis- 
sion of the owners, hut who has no other right or title 
to it, wnil not bind those owners, even though their 
names he not recorded as tenants m the books of the 
zemindar Sham Chand Kundu v. JB) ogo Bath Pal 
Chowdhry , 12 B L. R , 484, distinguished. Redoy 
Kissen Dutt v Ram Cookae Sen 

[3 C. L. R., 231 

27. — What passes at 

sale of under -tenure — Growing crops — Beng Act 
VIII of 1869 , s 66 — At a sale of an under-tenure 
for arrears of rent under section 66 of Bengal Act 
VIII of 1869, the gi owing crop standing on the land 
passes to the purchaser at the auction sale, except 
when it has been specially excepted by the notification 
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timed. 

4 UNDER-TENURES, SALE OF -continued. 

Effect of sale — continued 
of sale, oi a custom to the contrary has been pi oved. 
Aeatoolla Siedae v Dwaeea Nath Moitey 

[I. L. R„ 4 Calc., 814 . 4 C. L R„ 95 

28. What passes at 

sale of under-tenui e. — Certificate of sale — B. B . 
held I anna of a 10 annas share m a jumma which 
had been purchased by B. L H, and had paid lent 
to the kutkmadar on such 1-anna share, and had 
his name registered as owner of such 1-anna share m 
the senshta of the kutkmadar The kutkmadar having 
aftei wards brought a suit agamst BLR alone 
for arreais of rent of the entire 10 annas, and having 
obtained a decree, and m execution of this decieeput 
up to sale the entire 10 annas share, — Held that as 
the sale certificate related only to the share of B L 
H , B B ’s 1-anna share did not pass under such 
sale Bhug-eerfth Bebah v Moneeram Banee- 
jee . . . I. L. R„ 4 Calc., 855 

29. What passes at 

sale of under -tenure — Beng Act VIII of 1869, ss 
59, 60. — Sale certificate. — Proclamation of sale — 
Held, on the constiuction of a sale eeitificate and a 
proclamation of sale pui porting to be made under 
sections 59 and 60 of the Rent Act, Bengal Act VIII 
of 1 869, that what passed by the sale was not an under- 
tenure, but rneiely the right, title, and mteiest of 
the judgment-debtor therein The declaratory por- 
tion of a sale proclamation is not by itself sufficient 
to overnde the description of the property m the body 
of the document. Dwarka Nath v Aloke Chttn- 
der Seal . . I. L. R., 9 Calc., 641 

30. Sale m execu- 

tion of decree under Civil Procedure Code, 1859 — 
Beng Act VIII of 1869, ss 59, 60, 66 — Right of 
purchaser — In execution proceedings under Act VIII 
of 1859, whether the pioperty attached is an under- 
tenrne or an ordinary leasehold interest, only the 
right, title, and mteiest of a judgment-debtor can be 
sold, while by virtue of a sale of a tenme under sec- 
tion 59 of Act VIII of 1869, the purchaser acquires it 
under sections 59, 60, and 66 free of ail incumbrances 
which may have acci ued thereon by any act of any 
holder of the said under tenure, his representatives or 
assignees, unless the right of making such incum- 
brances shall have been expressly vested m the holder. 
Doolar Chand Sahoo v Lalla Chabeel Chand. 
Doolae Chand Sahoo v. Lalla Bisheshhr Dyal 

k [L. R., 6 I. A., 47 ; 3 C. L. R., 561 

31. Beng Act VIII 

of 1869, ss 59, 60 — Right of auction- purchaser —9 
Where an under-tenure was sold m execution of a 
decree which had been passed m the terms of a com- 
promise effected between the landlord and all the 
sharers m the tenuie but one, and the representative 
of the latter sought to assert his right to his share 
agamst the auction-purchaser, — Held that, m a sale 
under Act VIII of 1869, a tenure is sold outright, 
and that this tenure did not pass to the auction- 
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4 UNDER-TENURES, SALE OF— continued. 

Effect of sal© — continued 
purchaser with any incuinbiauces. Grish Chunder 
Ghose v. Kalee Tara . 25 W. R , 395 

32. • - Eight of mort- 

gagee — Eight to notice of sale — Adjudication of 
title , Suit for —The right, title, and interest of A m 
a certain under-tenure was sold m execution of a decree 
for rent obtained against him by E and purchased 
by B himself B at the time held anothei decree 
against A. for an ears of rent for the same under- 
tenure C , to whom A had pieviously mortgaged the 
under-tenure, thereupon having foreclosed the moit- 
gage, instituted a suit for possession against A and 
£ , and obtained a decree for possession After this 
decree, but before C. got actual possession, B caused 
the undei -tenure to be sold m execution of his other 
decree against A ., and again became himself thepui- 
chaser C having shortly afterwards obtained pos- 
session under his decree, was dispossessed by B ., who 
took possession thiough the Court under his second 
purchase C thereupon'mstituted proceedings under 
section 269, Act VIII of 1859, in which he was 
successful, and consequently regained possession In 
a suit brought by B. to set aside those proceedings 
and for adjudication of title, — Seld that B had a 
good title to the under-tenure, and that he was not 
bound, befoie bringing the under- tenure to sale under 
his second decree, to give notice to C Nobeen Kishen 
Mookerjeev Shib JPershad £ attack , 8 W E., 96, con- 
sidered. Laidley v Gunness Chunder Sahoo 

[I. Ii. R., 4 Calc., 438 

S. C. Watson v Gonesh Chunder Sahoo 

[3 C. Xi. R., 240 

33. Procedure — Setting aside sale . 

— Material irregularities — Civil Procedure Code 
{Act X of 1877), ch XIX, ss 311, 647.— The pro- 
cedure to be followed upon the sale of an undei -tenure 
is now that prescribed by the Civil Procedure Code 
Section 311 does not apply only to sales made under 
Chapter XIX of the Code, and the sale of an under- 
tenure may be set aside upon any of thegiounds men- 
tioned m that section Azizoonnessa Khatoon v 
Gora Chand Dass . . I. L. R., 7 Calc., 163 

S. C Azizoonnessa Khatoon v. Kally Churn 
Sen . . , 8 C. L. R., 498 

5. PORTION OE UNDER-TENURE, SALE OE — 

34. Judgment-debtor m receipt 

of whole rent. — Beng Act VIII of 1869 , ss. 61, 
64 — It is only where the judgment-debtor is m receipt 
of the entne 16 annas share of the rent that m 
execution of a decree for rent the under-tenure can 
be sold Dwarka Nath Chakravuti v Suv- 
bidra Nath Chowdhuri 8 C. Ii. R., 407 

35. Sale under decree obtained 

by sharer in undivided estate.— If a decree is 
given m favour of a sharer m a joint undivided estace 
tor his share of the rent of an under-tenure situate 
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5 PORTION OF UNDER-TENURE, SALE 
OF — continued 

Sale under decree obtained by sharer 
in undivided estate — continued 

m such estate, he is not allowed by law to put up for 
sale a poition of the undei -tenuie Gobind Chundeb 
Roy Chowdhry v Ram Chunder Chowjdhry 

[22 W . R., 421 

36 Act X of 1859, 

s xqq — Effect of sale — Where a sliaier m an un- 
divided talook, aftei obtaining a deciee for money 
due to him on account of his share of the rent, 
bungs to sale a poition of the tenuie corresponding 
with the share of the rent for which he obta.ned a 
deciee, the sale has no further effect than any othei 
sale m which the rights of the judgment-debtoi are 
sold. Nund Lall Roy v. Gooroo Churn Bose 

[15 W. R., 6 

Pitamburee Chowdheain v. Nobin Kristo 
Mookerjee . . .18 W. R., 205 

3 7. Act X of 1859, s. 108. — Beng . 

Act VIII of 1865, s 4 — Sale of under -tenure — Exe- 
cution of decree for rent — A suit by a sharei in a joint 
undivided estate for money due to him on account of 
his share of the rent of an under- tenure situate m 
such undivided estate, fell within the provisions of 
section 108, Act X of 1859 Where the owner of an 
undivided estate lets his share to a tenant by giving 
a pottah and taking a kabuliat, a suit for the rent 
of such undivided share, treated as a separate and 
distinct under- tenure, came under the piovisions 
of section 4, Bengal Act VIII of 1865 Dwarka- 
nath Chuckerbutty v Dhun Monee Chowdrain 

[15 W. R., 524 

38. Eight of purchaser 

on sale of portion of tenure . — Where a suit was 
for lent, and the balances due under the decree 
were on account of a 7 anrfas rukkum of a tenure, 
and the sale certificate passed the right and interest 
of the defaulting under-tenant, it was held that Act 
X of 1859, section 108, was applicable to the case, 
and that such right and interest only, and not the 
whole tenure, became vested m the auction-purchaser 
Aukhil Chunder Mookerjee v Chunder Coomar 
Mitter 22 W. R., 414 

39 . Beng. Act VIII of 1869, s. 

64. — Eight of purchaser. — Effect of sale . — The Full 
Bench decision (m Sham Chand Eundu v. Brojonath 
Pal Chowdhry, 12 B. L E, 484 21 TV. E ,94), by 
which the right of a puichasei m execution of a rent- 
• decree prevails over that of an earlier purchaser, 
has no application to the case of a sale under Bengal 
Act VIII of 1869, section 64, which provides for the 
sale, not of the tenure, but of the right, title, and in- 
terest of the judgment-debtors. Luchmun Ram- 
onooj Doss v. Ram Huree Roy . 22 W. R. s 67 

40. Landlord and 

tenant. — Sale of a portion of a tenure. — Beng. Act 
VIII of 1869, ss. 59, 60 — Co-sharers — Parties — • 
A portion of a tenure cannot be the subject of a sale 
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Beng. Act VIII of 1869, s. 64 — continued 
under section 64, Bengal Act TUI of 1869, so as to 
give the purchaser the same privilege as he would 
acquire by the purchase of an entne tenure under 
sections 59 and 60 A landlord n ho was m receipt 
of a half share of the rent of a ceitam tenure caused 
that share of the tenui e to be sold m execution of a 
decree for an ears of rent. Aftei such sale A , the 
purchaser, took possession Subsequently the tenant 
executed a mortgage, and a decree being obtained by 
the moitgagee the whole tenure was hi ought to sale 
in execution theieof and purchased by the mortgagee, 
who proceeded to oust A In a suit by A to leeover 
possession of his half share of the tenure on the 
footing of his purchase, — Held that he could not 
make out a title to the half tenure with the privilege 
attaching to the purchase of au entire tenure under 
sections 59 and 60 of Bengal Act VIII of 1869 , and 
that as it appeared that the mortgagor, whose rights 
and interests only were thus sold, was only one of 
several co-sbaiers, m the absence of the co-sharers 
who were not parties to the suit, A was not entitled 
to the relief he sought Reily v Hxjb Chunder 
Ghose . X, L, R., 9 Calc., 722 1 12 C. L, R., 893 

See Shamchand Kttndu « Bbojonath Pal 
Chqwdhby . . . 12 B. L. R. } 484 

41. Right, title , and in- 

terest of registered shareholder in tenure, — 'Effect on 
joint shareholders. — Where a judgment-debtor was 
alone registered m the sherista of the zemindar *as 
owner of a tenure, but it appeared that his two 
brothers who weie joint m estate with him were en- 
titled to an equal share with him m the tenure, hut 
that the judgment-debtor was the manager, and 
when it appeared that the zemmdar, being only enti- 
tled to a share m the zemindari, had obtained a de- 
cree against the judgment-debtoi alone for arreais 
of rent, and m execution thereof proceeded to sell 
his right, title, and mteiest under section 64 of the 
Rent Act, — Eeld that as the judgment- debtor re- 
presented his brothers, and as the) were equally 
liable to pay the amount of the decree, upon the 
principle set out abo\ e, the latter were not entitled 
to recover their share of the tenure which the auction - 
pui chaser had obtained possession of m execution of 
the decree against the judgment-debtor JDoolar 
Chand Sahoo v Lalla Ckabeel Chand , L. JB , 6 I A , 
47, JBissessur Lall Sahoo y Luchmessur Singh , 

L R , 6 1. A ,233, commented on Jeo Lal Singh 
v. Gunga Pebshad . I. L. R., 10 Calc,, 996 

42. Sale of gantidan 

rights — In a suit for arrears of rent, where defend- 
ants denied the relation of landlord and tenant to 
exist between themselves and the plaintiffs, it was 
found that plaintiff had been the sole owner of an 
estate which formed a 12 annas share of the 
under-tenure of a gantidar, who was liable to pay 
the rent of the other 4 annas to the owner of the 
neighbouring estate In execution of a decree for 
arrears of rent due on the 12 annas share, plain- 
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5 PORTION OF UNDER-TENURE, SALE 
OF — continued 

Beng. Act Till of 1869, s. 64 — continued. 
tiff caused the ganti to be sold and purchased it him- 
self, and the pioceeds not being sufficient to pay the 
amount of the decree, he caused the tenant-right of 
the 4 annas share to he sold and pui chased that 
also Eeld that Bengal Act VIII of 1869, section 
64, did not apply, because plaintiff was not a shaiei 
in a joint undivided estate, and that, by Ins pur- 
chase, plaintiff had become the absolute owner of the 
12 annas ganti, and had acquned the right, title, 
and mteiest of the last-registered tenant m the 4 
annas shaie The result was to place him m the 
position of holding the 16 annas gantidan right 
as against the undei -tenants, uho v gie hound to pay 
lent to him as de facto gantidar Jogendro Chunder 
Ghose v, Shona Kalee . 24 W . R., 313 

43, g a i e immoveable 

property — Beng Act Till of 1869, s. 65 — Where 
one eo-shaier obtains a decree for money due to 
him on account of his shaie of the rent of an ljara, 
and m execution of that decree attaches, m the first 
instance, the immoveable property of his debtor, such 
I attachment is void and will not invalidate a eonvey- 
| ance of the property by the judgment-debtor made 
1 during its continuance It is not unless and until 
all tbe moveable property of the judgment-debtor has 
been sold and the sale-pioceeds are found insufficient 
to satisfy the deciee, that the judgment- creditoi can 
pioceed undei section 64 or 65, Bengal Act VIII of 
18^9, to seize and sell the immoveable property of 
his debtor Saeoda Prosad Gangooly v Tabuck 
Chundeb Bhuttachaejee . 2C. L. R., 325 

44 Landlord and tenant 

— Sale of portion of under-tenure — Suit for 
arrears of rent — 'There is nothing m section 64, 
Bengal Act VIII of 1869, which necessanly leads to 
the conclusion that under that section a shaie of an 
under-tenure cannot be sold so as to render the sale 
binding upon the judgment-debtor , and there is no 
substantial difference between the sale of a poition of 
an undei -tenui e under that section and under the 
Civil Procedure Code Where, therefoie, a plaintiff, 
who was the owner of a shaie m a zemmdaii, had 
obtained a decree against X , who held a talook m 
such zemindari, for aireais of rent due m lespect 
of such share, and m execution of such decree 
brought a share of such talook to sale, co.iespond- 
mg with his share m the zemindari, and himself 
became the purchaser, and wheie such plaintiff sub- 
sequently* instituted a suit against X , who was also 
the owner of a howla and mm-howla under the said 
talook, for arrears of lent due m respect of the shaie 
of the talook so pui chased by him ; and where it ap- 
peared that the sale at which the plaintiff became 
the purchaser was afterwards confiimed, and that 
he had obtained a sale certificate , — Eeld that such 
suit was not liable to be dismissed merely on tbe 
ground that the plaintiff had brought a share of an 
under tenure to sale m execution of a decree for 
arrears of rent under section 64 of Bengal Act VIII 
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5 PORTION OF UNDER-TENURE, SALE 
OF — continued, 

Beng. Act VIII of 1869, s. 64— continued, 

of 1869, and had thereby acquired nothing by such 
purchase, there being nothing m that section to sup- 
port such a conclusion Oobind Chunder Roy Chow - 
dhryv Ram Chundei Chowdhry, 22 TV R , 431 , and 
Reily v Hut Chunder Ghose, I L R ,9 Calc,, 722, 
discussed and explained Ashanulla Khan Baha- 
dur v Rajendra Chandra Rai 

[I. I i. R., 12 Calc., 464 


6. EFFECT OF SALE 

45. Dissolution of relation of 

landlord and tenant. — Putm tenw e — The sale 
of a putm dissolves the relationship of landlord and 
tenant between the zemindar and the putmdar. 
Brojonath Singh Roy v. Bhugobutty Dassee 

[1 W. R., 133 

46. Unregistered tenant. — A ze- 

mindar has a perfect right to bring a tenure to sale 
foi arrears of rent without regard to the rights of 
the new tenant while he is yet unregistered No- 
been Kishen Mookerjee v. Shib Pershad Pat- 
tuck 9 W. R., 161 

Upholding on review decision in, . 8 W. R., 96 

47 Registered tenant affected 

by sale. — A zemmdai need not oidmarily look be- 
yond the registei foi sale of a tenure of a registered 
defaulter Forbes v Protab Singh Doogur 

[7 W. R , 409 

4 & Liability of tenant for rent 

after sale. — Hon-registi ation of transfer, — Wheie 
a putm tenure is sold under a deciee against the 
tenant, he is not liable foi any rent which may accrue 
afterwaids, notwithstanding "the tiansfer may not be 
registered Gopeekisto Gossamer v Ram Comul 
Mistry ... . Marsh.., 212 

S. C. Ram Combi* Mistry v. Gopeekisto Gos- 
samer ... .1 Hay, 563 

See contra, Horomohun Mookerjee v Ram 
Coomar Hitter . . .1 W. R., 225 

49. Right of inamdars m re- 

spect of debts for arrears of rent.— The para- 
mount rights of Government m respect of debts due to 
the Crown are not transferred to alienees (such as inam- 
dars) of Government revenue If an mamdar fails to 
recover his rents by any of the special piocesses pro- 
vided m the regulations, and is obliged to go into the 
Civil Court and obtain a decree for arreais, the sale 
of the land m execution of such a decree has the same 
effect (and no more) as a sale of land m execution of 
a decree for any other debt Balaji Narayan Ko- 
1ATKAR V. RaMCHANDRA GANESH KeDKAR 

[11 Bom., 37 


7, INCUMBRANCES 

50. Subordinate tenures, Effect 

of sale on — Reng Reg VIII of 1819 — Sale of 
putm talook — On the sale of a talook under the 
provisions of Regulation VIII of 1819, all subordi- 
nate tenures, such as ousut talooks, howalahs, nun 
howalahs, did not necessanly lapse it depended 
veiy much upon the terms of the pottah oi giant under 
which the ongmal talook was created Dwarka- 
nath Doss Biswas v. Manick Chunder Doss 

[9W R., 200 

51. Tenures created by default- 

er. — Beng . Reg VIII of 1819 — Sale of putm 
tenure — A sale undei Regulation VIII of 1819 did 
not 'ipso facto annul all tenures cieated by the 
defaulting pntmdar, hut the puichasei, if he thought 
pioper, could avoid them Madhusudun Kundu v. 
Ramdhan Ganguli 

[3 B. L. R., A. C., 431 ; 12 W. R., 383 

52. Tenures created by 

putnidar —Putm tenure . — Act X of 1859, s 105 
— Beng. Reg. VIII 6f 1819 — The piovisions of 
Regulation VIII of 1819 with respect to the sale 
of under- tenures for ai rears of rent being applicable 
to sales under decrees for rent made under section 
105, Act X of 1859, — Held that where a sale had 
been effected of a c< putm talook ” under that sec- 
tion, it must he presumed, m the absence of evidence 
to the conti ary, that the tenure was one transferable 
by sale, and upon the creation of which it was stipu- 
lated by the terms of the engagements interchanged 
that, m case of an arrear occurring, the estate might 
he hi ought to sale, m other woids, it must be pre- 
sumed to be a tenure such ns is descnbed in the 
pieamable to Regulation VIII of 1819, and the effect 
of the sale was to annul all incumbrances created by 
the putmdar Brindabun Chunder Sircar Chow- 
dhry v Brindabun Chunder Dey Chowdhry 

[13 B. L. R., 408 : 21 W R., 324 
L.R,1I. A.,178 

S. C. in High Court, Brindabun Chunder 
Chowdhry v. Brindabun Chunder Sircar 
Chowdhry . . . 8¥. R., 507 

53. — Decree as to liability to 

enhancement —Beng Reg VIII of 1819 — Right 
of purchaser — Suit for enhancement of rent — Putm 
tenure — The puichasei* of a putm talook at a sale 
for arrears of rent under Regulation VIII of 1819 
sued for a kabuliat at au enhanced rent. The for- 
mer pntmdar had brought a similar suit, and the 
Court had declared that the rent was not liable to 
enhancement Held that the purchaser was bound 
by that decree. Tarapeasad Mittea v. Ram 
Nrising Mittra 

[6 B. L. R., Ap., 5: 14 W. R., 283 

54. Purchase by grantor of 

putm tenure. — Beng Reg . VIII of 1819, s. 11, els 
1 and 8 . — Rate of rent. — Putni tenure — The grantor 
of a putm tenme who subsequently purchases the 
lands gi anted by him m putni at the sale of the 
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SALE FOB ARREABS OF RENT— con- 
tinued 

7 INOTMBRANCES— c0«<?iro«& 

Purchase by grantor of putni tenure— 

continued 

putni tenure does not revert ipso facto to the posses- 
sion he formerly held as pioprietoi, and is not en- 
titled to recover rent from the tenants at the late he 
was receiving- when he granted the putni, without 
reference to the rents realised by the putm-holder m 
the mteiim. Majoram Ojha v Nilmoney Singh 
Deo . . 13 B. L. R., 198 : 21 W. R„ 328 

55. Right to annul tenures. — 

Might of lessee claiming under purchaser — Tenures 
not annulled by purchase i . — Where an auction-pur- 
chaser did not avail himself of the power vested in 
him by law to avoid and annul a tenure created by 
his predecessor , — Eeld that it was not open to any 
person subsequently holding his estates, and still less 
to a mere lessee claiming under him, to avoid the 
tenure Tara Chand Dett v. Waeenoonissa 
Bebee 7 W. R., 91 

gg. Power to make incum- 

brances. — Putni lease, Construction of — Beng . 
Meg VIII of 1819 — A putm lease containing words 
to the effect that the putmdar could give no dui- 
putm or mokurrari lease at a jumma less than 
the jumma of the putni, was held to confer no such 
po« er as that described m clause 1, section 11, Regula- 
tion VIII of 1819,— v is , that of making incumbrances 
A portion of a putni tenure cannot be sold under the 
provisions of Regulation VIII of 1819, and if an 
auction-purchasei acquires any of the rights of the 
putmdar, he is bound by the acts of the latter as re- 
gards the grant of leases. Mohadeb Mendel v 
Cowell 15 W . R., 445 

Upheld on review. Cowell v. Mohadeb Mendel 

[17 W. R , 182 

See Monomothonath Dey u. Glascott 

[20 W. R., 275 

Sham: Chand Hitter v. Jegget Chender 
Sircar .... 22 W. R., 50 

Upheld on review . . 22 W. R., 541 

57. Right of ejectment. — Bight 

of purchaser of putm tenure — Waiver by accept- 
ance of rent — The receipt of rent for fifteen years 
by the purchaser of a putni talook sold for arrears 
of rent under Regulation VIII of 1819, was held to 
be a waner on his part of his right to evict the ten- 
ant under clause 2, section 11 ot that Regulation. 
WOOMANATH ROY CEOWDHRY V RoGHOON\TH 

Hitter . . . 5 ¥. R ( , Act X, 63 

53. Beng Rent Act, 1869, s 66 

(Beng. Act VIII of 1865, s. 10).— KhodJcasht 
ryots — The object of section 16, Bengal Act VIII of 
1865, was to piotect, not meiely anyone class of ten- 
ants hut the leaseholder of the parucuhu land leased 
the expression “kbodkasht ryots 99 as used there 
meaning “resident and hei editary cultivators” 
Koontee Debee v, Hiedoy Nath Derreepa 

[16 W. R„ 206 


SALE FOR ARREARS OF RENT — con- 
tinued 

7. INCUMBRANCES — continued 

59. Beng Act VIII of 1869, s 66 

(Beng. Act VIII of 1865, s. 16) — Purchase i of 
rights of holder of fractional share — Section 16 of 
Bengal Act V III of 1865 did not apply to the pur- 
chaser of the rights and mteiests of the holdei of a 
fractional share m an undei -tenure. Harasendari 
Dasi v Kistomani Chowdhrain 

[5 B. L. R., Ap., 37 : 13 W. R. s 257 

60. Might of purchaser 

to eject tenants — Where the rights and interests 
of a judgment-debtor were sold m execution under 
Bengal Act VIII of 1865, the tenure itself did not 
pass, much less did it pass fiee from all incum- 
brances , and the purchaser was not entitled to eject 
tenants who had been occupying and cultivating the 
land for more than twelve yeais Raj Kishen 
Mookebjee v Dusbuth Sootrodher 

[15 W.R., 234 

61. Under-tenure, Sale 

of — Act X of 1859, s 105 — Under-tenuies sold for 
arrears of rent under section 105 of Act X of 1859, 
other than tenures upon which the right of selling for 
arrears of rent had been especially reserved by stipu- 
lation in the engagements mtei changed on the ciea- 
tion of the tenures, did not pass fiee from incum- 
brances Semite, — It was to get lid of this that sec- 
tion 16 of Bengal Act VIII of 1865 was enacted. 
Shahabooddeen v Futteh Ali 

[B. L R., Sup. Vol , 646 
2 Ind. Jur., N. S, 135 : 7 W . R., 260 

Mohima Chender Dey v. Gooroo Doss Sen 

[7 W. R., 285 

Inder Chendra Dooger v Retten Koomaree 
Bibee . . .7 W. R., 376 

The above Full Bench decision did not apply where 
the tenure itself was not sold Doorga Soonderee 
Debia v Dinobendhoo Kyberto Doss 

[8 W.R., 475 

02. Safe of sub-tenure . 

— Beng Reg VIII of 1831 — Where a sub-tenure 
had been granted, but no power was leseived to the 
grantor in the sanad to sell the tenure fiee from 
incumbrances in case of default m payment ot lent, — 
Seldthsit, in a sale for arreais of rent undei Regula- 
tion VIII of 1851, the purchaser did not take free 
from incumbrances created by the giantee The 
decision m Shahaboodeen v Futteh Ah, B L M , 
Sup Vol, 646, affirmed Forbes v Letchmepet 
Singh . . 10 B. L. R , 139 * 17 W. R„ 197 

[14 Moore’s I. A., 330 

Mohesh Chender Banebjee v Chender Mo- 
nee Debi 

[10 B. L. R., 150, note : 15 W . R. 9 237 

63. Beng Act VIII of 

I860 — An auction -purchaser undei Act VIII of 
18b5 was not at libeity, without notice of his intention 
to cancel a pre-existing under-tenuie, or othei act on 
his part, to avoid any incumbrance. Gobind Chen- 
der Bose v Alimooddeen , , 11 "W. R., 160 
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SALE EOR ARREARS OE RENT— con- 
tinned , 

7. INCUMBRANCES — continued 

Beng. Act VIII of 1869, s. 60 (Beng. Act 
VIII of 1865, s. 16)— continued 


64. 


Sui mval of incum- 
tenure under section 16, 


brances — The sale of - — - 

Bengal Act VIII of 1865, did not ipso facto annul 
all mcumbiances, hut certain mcumbiances were re- 
cognised by this section to survive such sale. Uma- 
SUNDARI DASI V. BlRBUL MaNDAL 

[3 B. Xi. B., A. C., 183 


S C Wooma Soondtje.be Dossia v Beerbul 
Mundul . . . .11 W. B., 563 


05 . _ Voidable incum- 

brances — Under Bengal Act VIII of 1865, section 
16, under-tenures became void ipso facto by the sale, 
and were not merely voidable at the option of the 
pui chaser Unnoda Chtjen Bass Biswas v 
Mothura Nath Bass Biswas 

[I. X. R., 4 Calc., 860 :4C.L. B., 0 

66 . Suit to set aside 

incumbrances —The right which an auction-pur- 
chaser has under the Rent Law, section 66 , to do 
away with under -tenures, cannot be executed without 
a suit first having been instituted, the mere fact of 
purchase being insufficient to set aside incumbrances 
Raj Bullubh Mitter v . Seeeeam Sircar 

[25 W. R., 109 

67. Butm tenure . — 

Dur-putni tenure — Under-tenure. — Incumbrance,— 
Beng. Act VIII of 1869, ss 59 , 60 —The sale of a 
putm tenure for its own arrears under sections 59 and 
60, Bengal Act VIII of 1869, does not per se avoid 
the dur-putm tenures, but only renders them voidable 
at the option of the purchaser An undei -tenure is 
an incumbrance within the meaning of section 66 , 
Bengal Act VIII of 1869 Titu Bibi v Mohesh 
Chtjnder Bagchi Munsurunnissa Bibi v Mo- 
hesh Chtjnder Bagchi Ibrahim Malta v 
Mohesh Chunder Bagchi 

[I. X.. R., 9 Calc., 683 

S. C, Titu Bibi v. Ibrahim Mollah 

[12 C. X. R., 304 

68 . "Brick built house 

— A brick-built house was notan “incumbrance,” oi 
a tenure within the meaning of that word m section 
16 of Bengal Act VIII of 1865 which a purchaser at 
a sale for arrears of rent could remove Shibdas 
Bandapadhya v Bamandas Mukhopadhya 

[8 B. X. R., 237 : 15 W. R., 360 

09 . Motto age by de- 

faulting tenant — Act X of 1859, s 105 — A mort- 
gage created by a defaulting undei -tenant, on ac- 
count of a debt contracted by him, could not continue 
to the prejudice of the auction-purchaseis of the 
tenui sold for arrears of rent under section 105, 
Act Xeof 1$59 Kalee Kant Chowdhry v Ro- 
monee Kant Bhuttacharjee . 3 VT. R., 217 

70. Title acquired — 

Adverse possession. — If the holder of an under- tenure 
allowed his tenant to occupy the land lent-free for 


SALE EOR ARREARS OP RENT— con- 

tmued. 

7. INCUMBRANCES — continued. 

Beng. Act VIII of I860, s. 66 (Beng. Act 
VIII of 1865, s. 16) — continued 

moie than twelve years, the mteiest thus created in the 
latter was an incumbrance upon the under-tenure as 
much within the i eason of Bengal Act VIII of 1 865, 
section 16, as if the holder had made a lent-free 
grant or given a nominal lease Mahomed Asker 
v Mahomed Wasuck . . 22 W. R., 413 

71. — - — — Bight of occu- 

pancy under Act X of 1859, s 6 — Bight of pur - 
chaser —Incumbrance — A purchaser of a tenuie sold 
under Act VIII of 1865 for an ears of rent could not, 
under section 16, e^ect a ryot who had acquned a right 
of occupancy under section 6 , Act X of 1859, under 
the foimei tenant Nilmadhab Karmokar v. 
Shibu Pal 5 B. X, R., Ap., 18 : 13 W. R., 410 

Puredag Singh v Purtab Narayan Stngh 

[5 B. X. R., Ap., 20 : 11 W. R., 253 

Bholanath Ghossal v Kedarnath Banerjee 

[19 W. R., 1Q0 

Emam Ali Mestory v. Ator Ali Khan 

[22 W. R., 133 

7 2. Intermediate 

holding — Hoivlah tenure — An auction-purchaser at 
a sale held under Bengal Act VIII of 1865 had 
a right to get rid of an intermediate holding such as 
a howlah so far as to substitute himself for the 
howlahdar m respect of the collection of the ryots* 
rents Mohiooddeen Mahomed v Ram Kishore 
Koondoo . . , 22 W. R., 311 

73. BiqJifs 0 f a purchaser 

at an auction-sale held undei Beng Act VIII of 
1865 when in collusion with the foimer proprietor . 
— A propnetoi of a talook, which was about to 
he sold for ai rears of rent, enteied into an ai range- 
ment with the plaintiff whereby, m consideration of 
a share m the purchase, he agreed to use his influence 
to nige on the sale, and to secuie the purchase to the 
plaintiff Under this airangement the plaintiff be- 
came the purchaser of the talook, and the former 
piopnetor obtained a share m the purchase. A suit 
by the plaintiff to oust the under-tenants was dismiss- 
ed , the plaintiff took only as a purchaser at an or- 
dinary execution sale, and did not obtain the bene- 
fit of section 16 of Bengal Act VIII of 1865. Sri- 
NATH GHOSE V HARONATH DtJTT CHOWDHRY 

[9 B. X. R., 220 * 18 W. R„ 240 

74. Shikmi tenure . — 

Where a shikmi tenure was sold under Bengal Act 
VIII of 1865 and the shikmidar was found to be the 
under-tenant of the zemindar, the shikmi pottah not 
giving the privilege of making incumbrances, the 
pmchasei was held entitled under section 16 to re- 
ceive the tenure free of all incumbrances , — e g , the in- 
cumbrances of a ,-jummai tenure of a person who was 
not a khodkhast ryot Huree Narain Chatterjee 
v . Wooma Churn Mookerjee . 19 W. R„ 169 
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SALE FOR ARBEABS OF SENT— con- 
tinued. 

7 INCUMBRANCES — continued. 

B eng. Act VIII of 1869, s. 66 (Beng Act 
VIII of 1865, s. 1 6)- continued. 

75. SJnhmi tenure — 

At a sale held -under Bengal Act VIII of 1865 the 
defendant purchased a shikmi tenure, and obtained 
possession thereof Subsequently he ousted the 
plaintiff from certain lands, and hence the suit by the 
plaintiff for recovery of possession thereof, on the 
ground that the property m dispute was a lakhiraj 
tenure created by the Rajah of Tipperah, and that the 
plaintiff was owner thereof, paitly by purchase and 
partly by inheritance The lowei Appellate Court 
found as a fact that the late shikmidai, and not the 
Rajah, had granted the lands m dispute as brahmatar, 
but not m favour of the pei son through w T hom the 
plaintiff claimed It, howe\ er, passed a decree m 
favour of the plaintiff, as he had been unlawfully dis- 
possessed Held that, under section 16, Bengal Act 
VIII of 1865, the incumbrances created by the former 
holder were voidable by the auction-purchaser, and 
that the plaintiff should show that the former holder 
could create such right Iswar Chandra Chuceee- 
butty v. Bisttt Chandra Chuceerbutty 

[3 B. L. R., Ap., 97 : 12 W. R., 32 

See Srinath Chuceerbutty v Seimanto Lash- 

has 8 B. L. R., 240, note : 10 W. R., 467 

76. — Incumbrance created 

with sanction of zemindar. — In a suit by a pur- 
chaser at a sale under Bengal Act VIII of 1865 to 
get rid of an under-tenure set up by the defendants, 
where, in reliance upon the latter clause of section 
16, it was urged that the pottah under which the 
defendants held was created by the late holder with 
the express sanction of the zemindar, — Held that 
under the strict provisions of that section no sanction 
of the zemindar would avail, unless the right was 
vested in the holder by the written engagement under 
which the nnder-tennre was created, or by the 
subsequent written authority of the person who 
created it, or his representatives. Eshan C blunder 
Mojoomdar u Hurish Chunder Ghose 

[21 W. R., 137 

77. Avoidance of incum- 

brance — Seng. Act VIII of 1869, ss 59, 60 — On 
a partition of the joint family property, a certain 
ganti tenure, which had been purchased by the thiee 
membeis of the family at a sale, on the 3id August 
1874, under the provisions of section 5? and 60 of 
Bengal Act VIII of 1869, was allotted to the plaintiff, 
who brought a suit claiming to be entitled, under the 
statutory provisions of section 66 of that Act, to evict 
the defendant, who was alleged to be m possession by 
virtue of an undei -tenure of the land covered by the 
ganti tenme It appeared that the tenure undei 
which the defendant held the land was created, not 
by the owner of the ganti tenure, hut by the supenoi 
landlord before the creation of the ganti tenure. 
Held that inasmuch as the tenure had not been 
created by the owner of the ganti tenure the plaintiff 
was not entitled to avoid it as an incumbrance under 


SALE EOR ARREARS OF BUNT— con- 
tinued 

7. INCUMBRANCER — continued. 

Beng. Act VIII of 1869, s. 66 (Beng. Act 
VIII of 1865, s. 16)— continued. 

section 66 of Bengal Act VIII of 1869. Durga Pro- 
sonno Ghose v. Halidas Dub 

[9 C. L. R., 449 

78. Beng. Beg VIII of 

1819 , s 11 — Cancelment of under-tenures — Lands 
appei taming to a certain talook which w r as sold under 
Regulation VIII of 1819 for an ears, were held from 
the owner of the talook under a kaimi jumma tenure, 
under which the plaintiff, w T ho sued the purchaser for 
confirmation of his title, cultivated the land through 
persons called burgaits, with whom he shared the pro- 
fits m some way Held that undei section II of 
that Regulation the plaintiff's tenuie was cancelled. 
Compare Unnoda Churn Has v Mutkura Nath Hass , 
J L. B , 4 Calc , 860 4 C L. B , 6 ; Surnomoyee v. 
Suttees Chunder Boy Bahadoor, 10 Moore 3 s I. A , 
123, cited and discussed Mohini Chunder Mozum- 
dar v Jotiemoy Ghose . , 4 C, L, R., 422 

8. RIGHTS AND LIABILITIES OP 
PURCHASERS. 

79 . Right of purchaser.— Bight 

to Tchas possession — A ryot's tenure having been 
sold for arrears of rent under an Act X deciee, the 
purchaser was held to he entitled to be put in khas 
possession of the entire tenure as it originally stood, 
notwithstanding that the sons of the ryot had been 
occupying huts on the land for more than twenty 
years. T he circumstance that the pui chaser happened 
to be the superior landlord did not dimmish his light. 
Teelottuma Debee v Brojo Lall Shamunt * 

[8 W. R., 478 

80. Bight to nij-yote 

land — The right to hold nij-jote lands necessarily 
passes with the sale to the auction-pui chaser Joy 
Dutt Jha n Bayee Ram Singh . 7 W. R.„ 40 

8 L Bight to rent due 

at time of sale — A purchaser of a putm sold in exe- 
cution buys it with all its liabilities, including instal- 
ments due to the zemindar, and cannot lecover them 
from the original putnidar Khoda Buesh v De- 
gumburee Dossee . . W, R„ 1864, 207 

82. Bight to rent — 

liability of putnidar for rent —Beng Beg VIII of 
1819, s 8, cl 3 — Wheie a pufcnidar's possession is 
disturbed by the zemmdai, and he is piexented from 
collecting the lents of ceitam kists, he is not liable 
f oi those kists Wheie a talook is sold for arrears, the 
putnidar wdio is sold out is not liable for the rent of 
the month m which the zemindar presented the peti- 
tion enjoined by clause 3, section 8, Regulation VIII 
of 1819 Darimba Debia v. Nilmonee Singh Deo 

[15 W. R., 180 

83. Bight to rent — 

Liability of surety of putnidar . — The purchaser of 
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SALE FOB ABBEABS OF BENT— cos- 

tinned 

8. RIGHTS AND LIABILITIES OF 
PU K CHASERS — continued 

Eight of purchaser — continued . 

the rights and interests of a putmdai m a putm talook 
sold for aneais of rent purchases the talook sul^ect 
to whatever claims the zemindar has against it for 
rent, and has no claim against the surety of the 
putnidar by reason of the name of the latter appear- 
ing as the owner of the talook m the zemindar’s 
papers or otherwise He may sue the other shaiers 
for the money which he has paid on their account. 
Obhoy Chuneee Bundopaehya v Nilambur 
Mooeebjee .... W. R., 1864, 73 

84. — Sale under Beng 

Act VIII of 1865 — What passes at sale . — As a 
general rule, when a tenuie was sold in execution of a 
deciee under the provisions of Bengal Act VIII of 
1865, the whole tenure passed, unless there was some 
reservation made at the time of the sale. Hueo 
Gobind Biswas v. Dumountee Dabee 

[13 W. R., 304 

85. Purchaser of 

shareholder’s rights. — Sale under Beng. Act VIII 
of 1865 — The purchaser of a partnership m a tenure — 
in other words, of a shareholder’s rights — acquired no 
right to retain possession against a person who bought 
the tenure itself when sold for arreai s under Bengal 
Act VIII of 1865 Hueo Naeain Gieee v Durga 
Chubn Gibee . . . .15 "W. R., 319 

80. — — Purchase hy 

shareholders . — Ousut howalas , Effect of sale on — 
Recorded tenants —A shareholder is not precluded 
from purchasing the whole of a howala sold bond fide 
for arrears of rent due from himself and his co-sharer, 
All ousut howalas cieated by the co-shaiers fall with 
* the sale of a howala, unless specially protected by the 
howala lease A zemmdai may bring a suit for arrears 
only against the tenant whose name is recoided m 
his shensta, and m execution of a deciee obtained m 
such a suit the whole tenure may be sold, though 
others, not recognised by the zemmdai as his tenants, 
may be interested in the lease. Hueee Churn 
Bose v. Mehaboonissa Bibee . 7 W. R., 318 

87. Liability of co- 

sharers on sale of tenure — Where a decree was f oi 
arrears of rent due upon a tenuie, it was held that, 
though the sale proceedings specified that the lights 
and interests of certain parties were sold, yet the 
tenure itself was sold, and all the co- sharers were 
jointly liable. Alimooddeen v Sabir Khan 

[8 W, R., 60 

Conti a, Lalla Sabib Chand v Goodub Khan 

[22 W. R., 187 

88. ■ — — Right of pur- 

chaser of transferable under-tenui e to void leases . — 
Right to enhance rent — The purchaser of a trans- 
feiable under-tenure in execution of a decree for 
rent may void any lease or holding within the 
tenure not specially protected by law, and conse- 

IV 


SALE FOR ARREARS OF RENT 

tinned 

8. RIGHTS AND LIABILITIES OF 
PURCHASERS — continued. 

Right of purchaser —continued 

quently may sue for a kabuliat at lates paid for 
similar lands in the neighbouibood Srishteedhub 
Mundul v. Gobind Subuceab 

[6 W. R., Act X, 15 

89. Act X of 1859, 

s 105 — Beng Reg VIII of 1819 , s 11 — Title 
created by purchaser. — Where a tenant committed * 
default, and purchased the tenure when it was sold m 
execution of a decree against himself, he could not 
claim the benefit* of the law relating to auction- 
purchasers under section 105 of Act X of 1859, and 
section 11, Regulation VIII of 1819, and ask the 
Court to set aside the title of a third party which 
had been cieated by himself Where he himself has 
sold to a third party, be is bound to recognise that 
party’s purchase, and also all bond fide leases finder 
that party. Where the lease by which a howala 
tenure is created does not expressly reserve it for 
sale for non-payment of lent, the rights of an auc- 
tion-purchaser cannot arise under Regulation VIII 
of 1819. Meheeoonissa Bibee v Hue Chuen 
Bose 10W.R., 22G 

90. Principle with’ 

regard to purchasers at revenue sales — The pnn- 
ciple laid down in the case of Surnomoyee v. Suttees 
Chunder Roy , 2 TV. R , P. C , 14 . 10 Moore’s I. A , 
123 , with respect to the lights of purchasers at sales 
for arrears of revenue, is applicable to sales for 
airears of rent under Regulation VIII of 1819. 
Womanath Roy Chowdhry v, Rog-hoonath Mix- 
tee 5¥.E (J Act X, 63 

91 . Liability of purchaser.— 

Date from which purchased s liability for rent com- 
mences — The purchaser of a tenure at a sale for 
an ears of lent was held to he liable for rent from 
the date on which the sale was confirmed, for until 
confiimation he could not obtain the certificate of 
purchase. Beepin Behaeee Biswas v. Judoo- 
nath Hazbah . . . . 21 W. R., 367 

92. ■■■ — Liability to con- 

dition tn lease — Right of re-entry — A dur-putni 
lease granted upon the payment of a bonus contained 
a condition that if the annual rent remained for a 
longer period than one month in arrear, the lessor 
should have a right of re-entiy The lessor upon 
default m payment of rent, without availing himself 
of the foifeiture, instituted a summary suit for the 
arrears of rent; and upon an award therein the 
lands were sold for such arrears Meld that the pur- 
chaser, who bought the putni tenure without notice 
of the condition for forfeiture, was not subject to that 
condition. Deendyae Paramanick v. Juggeshub 
Roy . . . Marsh., 252 : 2 Hay, 21 

93. * — Liability to decree 

m ejectment suit — Precious purchase by mortgagee 
of portion of tenure — Right of purchaser to ques- 
tion by suit the validity of decree for ejectment if 

8 H 
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tinned 

8. EIGHTS AND LIABILITIES OF 
PURCHASERS — continued . 

Liability of purchaser— continued* 

not a parti/ to the rent suit. — In a smt for arrears of 
rent by a mokurraridar against bis dur-mokurran- 
dar, a decree vas passed ejecting tbe latter, and, as 
a consequence, tbe tenure of tbe dur-mokurraridar 
was cancelled Meld that a mortgagee from tbe 
dur-mokurraridar, who bad, previously to tbe rent 
v suit, obtained a decree on bis mortgage and pur- 
chased bimself at tbe auction sale, and wbo bad 
not been made a party to tbe rent suit, was entitled 
to question by suit tbe vakdity p£ tbe decree ob- 
tained m tbe rent smt ordering ejectment of tbe 
dur-mokurraridar. Mad ho o Pros h aud Singh v. 
Purshan Ram . . LL, R„ 4 Gale., 520 

9. SECOND SALE. 

94. Sale for prior arrears after 

sale for arrears of rent.— Where a tenure 
has once been sold foi its own arrears, it cannot be 
agam put up to sale for tbe arreais due on account 
of a previous period Luhfun v. Meah Jan , 6 W 
P, 112 , followed Peangour Mozoomdar v. 
Himanta Kumari Debya 

ri.L.B.,12 Calc., 597 

10. SURPLUS PROCEEDS OF SALE. 

95 , Bight to surplus proceeds. 

— Attachment m hands of Collector . — Tbe surplus 
proceeds of a sale made for default of payment of 
putm rent, though under attachment by a Civil 
Court in tbe bands of tbe Collector, continues to be 
the property of the putmdar until ordered to be 
paid away by an order from such Court Saeeooi- 
itAH Khan v. Luchmeeput Singh Doogur 

[13 W. B., 58 

90 , Priority. — Sur- 

plus proceeds of sale under s 59, Beng Act VIII 
of 1869 — Decree against dur-putmdar after sale 
of his tenure — A putmdar caused to be sold tbe 
tenure of bis dur-putmdar, under section 59 of Ben- 
gal Act YIII of 1869, for tbe arrears of rent due up 
to 12th April 1876, This sale took place on tbe 7th 
November 1876, and after satisfaction of tbe decree 
the surplus pioceeds remained m the Collectoiate to 
tbe ci edit of tbe dur-putmdar. Afterwards, m De- 
cember 1876, tbe putnidar brought another smt for 
tbe dur-putm rent due m respect of tbe period be- 
tween Apnl and October 1876, and having obtained 
a decree, attached tbe surplus proceeds in tbe Col- 
lectoiate, which weie at tbe same time attached by 
two otbei holders of ordinary decrees Meld that 
the decree of tbe putnidar, although for rents of tbe 
current year, had no priority over the other decrees; 
and that tbe surplus proceeds of tbe sale of tbe 
dui-putm tenure formed part of tbe assets of tbe late 
dur-putmdai, and were not hypothecated to tbe put- 
mdar for the rent of the year current Grish 
Chhndes Mundui. v Dooega Doss 

[I, L. B„ 5 Calc., 494 


SALE FOB ABBEABS OF RENT— cow 

tinned. 

10. SURPLUS PROCEEDS OF SALE— 
continued . 

Bight to surplus proceeds— continued 

97. Peng. Peg VIII 

of 1819 , s 17, el 5 — Putm talook — Attachment 
— Priority. — The putmdar of a talook granted a 
dur-putm to tbe defendants on tbe 10th of February 
1869 Tbe same putmdar afterwards mortgaged the 
putni talook to the plaintiffs, wbo obtained a decree 
on their mortgage on tbe 28th September 1874. 
Tbe putm was sold for its own arrears on tbe 17th 
November 1876 ; and after payment of rent and all 
expenses, there remained a surplus in tbe bands of 
tbe Collector, which was attached by tbe plaintiffs 
in execution of their decree on tbe 9th of November 
1876. On tbe 12th January 1877 tbe defendants 
instituted a suit gainst tbe putmdar, under clause 
5, section 17, Regulation YIII of 1819, for compen- 
sation for the loss of tbe dur-putm, and obtained a 
decree, which tbe Court duected should be satisfied 
out of tbe surplus sale-proceeds ; and tbe Collector, 
notwithstanding tbe plaintiffs 9 attachment, allowed 
the defendants to obtain tbe amount decreed out of 
tbe surplus sale-proceeds In a suit by tbe plaintiffs 
to recover tbe amount paid for compensation, on tbe 
ground that tbe plaintiffs 5 attachment was prior to 
the defendants 5 suit, — Meld that tbe defendants 5 
decree must, notwithstanding tbe plaintiffs 5 attach- 
ment, be satisfied out of tbe surplus sale-proceeds in 
priority to tbe plaintiffs 5 decree. Surnomoyee Das- 
sya v. Land Mortgage Bank or India 

[I. L. R., 7 Calc., 173 : 8 C. L. R., 341 

11. DEPOSIT TO STAY SALE. 

98, ___ Bight to sue. — Voluntary pay- 
ment to stay sale — Act X of 1859, ss. 102, 103 — 

A person making voluntary payments m his own ■* 
name to stay a sale in execution of a decree against 
others could not sue under section 102 or 103 of Act 
X of 1859 for the recovery of the money so paid by 
him. Abdool Wahab v. Drummond 

[2 W. R., Act X, 48 

99 , Party with recognised in- 

terest. — Beng. Peg VIII of 1819 , s 14, cl 1 — 
Clause 1, section 14, Regulation YIII of 1819, does 
not contemplate that any party may, by depositing 
tbe amount due, stay a sale of a putm, but only a 
party having a recognised interest m such putni. 
According to section 6, even application for legisla- 
tion is not sufficient * that section provides what can 
legally be done if registration is refused Kristo 
Jeebun Bukshee v. Mackintosh 

[W. R., 1864, 53 

100. Sufficiency of interest. — 

Suit to recover money deposited — The plamtiff 5 s 
mother brought a suit to recover a portion of a 
talook which she claimed under a will, and which she 
would be entitled to upon tbe death of tbe widow of 
tbe deceased ownei . While the suit was pending, the 
talook was put up for sale under Regulation YIII of 
1819, and to prevent its being sold she paid the lent 
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SALE FOR ARREARS OE RENT— con- 
tinued 

11 DEPOSIT TO STAY SALE —continued. 
Sufficiency of interest — continued. 

The above suit abated by the death of the plaintiff’s 
mother, and the plaintiff now sued the shareholders 
to recover the amount paid to save the talook from 
sale. Meld that the plaintiff’s mother’s interest m 
the talook was such as entitled the plaintiff to re- 
cover the money she paid. Sharoda Koomaree 
Dossee v . Mohinee Mohtjn Ghose 

[20 W. R., 272 

101. Voluntary payment .—Right 

of mortgagee to prevent sale of mortgaged property. 
— - Voluntary payment. — The mortgagee of a putm 
talook paid certain moneys to prevent the sale of 
such talook for arrears of zemmdari rent. Mold 
that this was not a voluntary payment, and could 
not be so considered even m the case where the mort- 
gagee, by a covenant m his moi tgage-deed, had in- 
sured himself against loss by such sale Nogender 
Chunder Ghose v, Kammee Vossee , 11 Moore* si. A 
241, followed Mohesh Chunder Banes jee v 
Ram Pursono Chowdhry 

[I. L. R., 4 Calc., 539 : 6 C. L. R., 280 

See Dulichand v . Ramkishein Singh 

[I. L. R., 7 Calc., 648 

102. Sale of trans- 

ferable tenures under s. 105 , Act X of 1859 Right 
of suit . — The right to make payments to preserve an 
inteiest, and to lecover the sums paid, was not given 
m the case of ganti jummas and other transferable 
tenures sold for arrears of rent under section 105, 
Act X of 1859 , when such payments are neither ex- 
pressly noi impliedly authorised, they must be 
regai ded as voluntaiy payments, for the lecoveiy of 
which no action will lie Sreenath Holdar v 
Ram Soondhr Chijckerbtttty 

[4 W t . R., S. C. C. Ref., 4 

103 , Right of suit . — 

An under-tenant who has saved the superior tenure 

jfiom sale by depositing the amount of rent due, not 
only has the security of the tenuie which he pre- 
serves, and of which he can obtain possession on ap- 
plication to the Collector, but he also has a light to 
recover the amount deposited by him as a loan m an 
ordinary suit. Ambika Debi v Pranhaei Das 

[4 B. L. R., F. B., 77 
S. C. Umbika Debia v. Pbanhbree Doss 

[13 W.R., F.B.,1 

104 , — Right of suit — 

Beng. Reg VIII of 1819. — Non-registration of 
transfer . — L . and R , the holders of a putm estate, 
grauted m 1856 a dur-putm lease to S. at an annual 
rent, the lease stipulating that S. shcwld have full 
power of sale and gift, but should not sub-let without 
the putmdars’ consent The lease contained no stipu- 
lation for the registration of any vendee or donee In 
1860 S. sold the dur-putm lease to AT, the deed of 
sale which was duly registei ed providing for muta- 
tion of names m the putmdars’ books. No such 
mutation was ever effected by AT, who was never 

IV 


SALE FOR ARREARS OF RENT — con- 
tinued. 

11. DEPOSIT TO STAY SALE — continued. 
Voluntary payment— continued. 

recognised as their tenant by L. and R , the rent of 
the dur-putm being paid m the name of S In 1864, 
the rent due from the putmdars being m an ear, the 
zemindar proceeded to sell the putm under Regula- 
tion VIII of 1819. Thereupon AT., m order to pro- 
tect his under-tenure, deposited m the Collectoiate, 
on 17th November 1864, a sum of money, on which 
the sale was stayed AT., being then m ariear m the 
payment of his dur-putm rent, claimed to set off the 
amount deposited m the Collectorate against the rent 
due to L. and R. This A, and R. refused to allow, 
and they brought a suit m the Collector’s Court 
against S and his sureties to recover the arrears of 
I lent. In that suit AT intervened, claiming the bene- 
fit of the set-off, to which, however, the High Court, 
on 26th June 1866, on appeal, held that he was not 
entitled, the deposit being merely a voluntary pay- 
ment by K. On 30th October 1867 AT. brought a 
regular suit against S. and L. and R. to recover the 
amount of the deposit, and obtained a decree, but the 
decision was reversed on appeal, and the suit dis- 
missed for want of 3 unsdiction. On 6th June 1869 
AT filed his plaint in the proper Court. Held that he 
was entitled to recover the amount deposited by him 
m the Collectorate. Luckhinarain Mitter v . 
Khettro Pal Singh Roy 

[13 B. L. R., P. C., 146 : 20 W. R., 380 
Affirming the decision of the High Court m S. C* 
Khetter Paul Singh a.LuckheeNarain Mitter 

[15 W. R., 125 

Okhoy Coomar Chatterjee v. Dhiraj Mahtab 
Chund . . . .22 "W. R., 299 

105. Payment made 

by vendee of dur-putmd.ar . — Voluntary payment — A 
payment made by tbe vendee of the dur-putmdar 
(who has not obtained registration) to save the putni 
from sale is a voluntary payment, and the registered 
dur-putmdar cannot seek to deduct the amount from 
the rent due by him. Lukheenarain Mitter v. 
Seetanath Ghose 

[1 Ind. Jur., N. S., 317 : 6 W. R„ Act X, 8 

106. Payment of 

putm rent by dur-putmdar — Beng Reg. VIII of 
1819 , s. 13 — In a suit by the purchasei of a putni 
against a dur-putmdar for arrears of rent of the year 
1285 (1878), it appeared that, before the plaintiff’s 
purchase, the dui-putnidar had paid the amount of 
arrears of putni rent for the year 1284 (1877), in 
oider to save the putm from being sold under Regu- 
lation VIII of 1819, and that the amount so paid con- 
siderably exceeded the dur-putm lent due at the date 
of suit. Held that the defendant was entitled to 
deduct from the rent claimed the amount paid under 
the Regulation m excess of the dur-putm rent due up 
to the end of 1284. Nobo Gopal Sircar v. Sri- 
nath Bttndopadhya 

[I. L. R., 8 Calc., 877: 11 C. L. R., 37 

107. Payment by dur- 

putmdar. — Beng. Reg VIII of 1819 . — Beng. Act 

8 h 2 
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SALE FOB ABBEAES OF EENT— eo«- 

tinned . 

11 DEPOSIT TO STAY SALE— continued. 
Voluntary payment— continued 
Till of 1869, s 62. — The zemindar of an estate, m 
which the plaintiff and defendant respectively had pur- 
chased putm and dur-putm tenures, obtained decrees 
for arrears of rent accruing before their purchases, 
though one of the decrees was obtained subsequently 
to defendant’s purchase; and in execution of these 
decrees he advertised the putm for sale and the 
amounts due were paid into Court by the defendant 
to protect the tenure from sale. In a suit by the 
putmdar against the dur-putnidar for arrears of rent 
accruing due subsequently to the defendant s pur- 
chase,— Eeld that the defendant was, on the con- 
struction of section 13 of Begulation VIII of 1819, 
and section 62, Bengal Act VIII of 1869, entitled to 
set off such payments against the plaintiff’s claim 
Iff obog opal Sircar v. Sreenath JBundopadhya, X. X 
E , 8 Calc., 877, followed. Lalit Mohun Shaha v 
Srinibas Sen . . I. Xi B.j 13 Calc., 331 


■j^Qg ... - Payment by 

dur-putnidar — Notice of title to tenants —B eng 
Peg VIII of 1819, s. 13 —A dur-putnidar who has 
paid a deposit m order to stay the sale of the superior 
tenure under clause 4, section 13, Regulation VIII of 
1819, and has come into possession of the tenure, and 
is entitled to the profits of it, is bound to give notice 
of his title to the ryots In the absence of snch 
notice he cannot recover from them rents already 
naid bv them to the putmdar Hilmonee Roy v 
Bills , . . . 4 W. R., Act X, 38 


lOCb Payment by 

shikmidar.— Money paid to preserve estate from 
sale,— A shikmidar is not entitled to recover money 
voluntarily paid by him to preserve an estate from 
sale Poorno Ckundeb Doss Chowdhry v Sree- 
nath Goopto . . * • 6 W. R. s 173 


HO, — — Eight to con- 

tribution from co-sharers —A shareholder who pays 
up arrears of rent due from the whole of the tenuie 
m order to save it from sale m execution, is entitled 
to recovei contribution from other shareholders who 
were m possession during the penod within which 
the arrears accrued, even though the tenure should 
be m the name of another and the decree be nomi- 
nally against such othei alone. Astjdoollah v . 
Mono hue Doss . . . 22 W. K., 531 

HI, . , — - Compulsory 

payment — Eight to recover — Plaintiff, to save the 
putm fiom sale for arrears of rent of a former year 
which had been adjudged by an apparently valid 
decree to be due to the defendant, paid the money 
Eeld that the payment was made under snch cir- 
cumstances as entitled the plaintiff to recover back 
the. money from the defendant Anderw v Lar- 
M.OTJE . . 2 Ind. Jur., O. S., 4:1 Hay, 309 

^12. — — Suit to recover 

money paid, — JBeng Peg Pill of 1819, s, 13, cl 3 
Bemj. Act VIII of 1865, s A putmdar, in 


SALE EOR ARREARS OP RENT — con- 
tinued 

11. DEPOSIT TO STAY SALE — continued. 
Voluntary payment— continued. 
execution of a decree for rent against his mirasidar, 
attached certain property of his, including a paicel 
of land belonging to the plaintiff, who, to save that 
portion, paid the whole amount due, and sued the 
mirasidar to lecover the portion he ought to have 
paid The suit was dismissed, no obligation on the 
plaintiff to pay having been shown. She appealed, 
alleging that hei portion was withm and subordinate 
to the holding of the mirasidar, and to sell would 
have jeopardised her holding. Eeld that the case 
was rightly remanded by the lower Appellate Court, 
but that the issue to be tried was whethei the plain- 
tiff was a party who came under the pi o visions of 
section 6, Bengal Act VIII of 1865, read with sec- 
tion 13, Regulation VIII of 1819, more particularly 
with clause 3 Ltjckhee Prea Debiau Brindabttn 
Dey 12 W. R., 313 


113. 


Suit to recover 


money paid.— The plaintiff purchased an estate at 
an auction sale m execution of a decree against 
the defendant, who was m possession, and after 
his purchase obtained possession on 6th April 1866. 
While he was m possession, one E , the putni- 
dar, sued the defendant to recovei arrears of rent 
which had become due During the defendant’s 
possession and befoie the plaintiff’s pm chase, and m 
execution of the decree he obtained m this suit, the 
estate m possession of the plaintiff was attached and 
ordeied by the Collector to be sold, wheieupon the 
plaintiff paid the amount of the deci ee to save the 
tenure from sale In a suit bi ought to recover the 
amount,— Eeld that the payment by the plaintiff was, 
as far as the defendant was concerned, a voluntary 
payment Mere inconvenience -without risk of actual 
damage is not sufficient to take away the voluntaiy 
character of the payment Ram Baksh Chetlangi 
v Hridoy Mani Debi 

T8 TL L. R.. 10. note : 10 W* R„ 446 


Suit to recover 

money paid — A putm tenure which had been at- 
tached by G . in execution of a decree against E. 
was claimed by S , whose claim was allowed Upon 
this G instituted a suit against $ and others to 
have the putm declaied to he the property of D , and 
being successful, had the putm sold m execution of 
his decree against D , became the purchaser, and got 
possession. After this he saved the estate from 
being sold for ai reais of rent which had accrued 
prior to his purchase, by paying up the amount due. 
He subsequently sued D and S to recover the 
amount so paid S , who had meantime appealed to 
the Privy Council, succeeded m obtaining a reversal 
of the decree under which G had sold the putm , 
hut this reversal did not take place before G had 
instituted the stilt for recovering the an ears he had 
liquidated Eeld that G was entitled to lecover 
from 5 the amount which had been paid by him to 
save the putm from being sold Gobal Chunder 
Chuokerbutty v. Uoodoy Lall Dey 

[10 W. R.j 115 
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SALE FOB ARREARS OF REKT — con- 
tinued 

11. DEPOSIT TO STAY SALE —continued. 

Voluntary payment — continued . 

115, - — Suit to recover 

money paid —The plaintiff pui chased at an execution 
sale a share of K’s tenure which had been attached 
on account of a money-decree Subsequently the 
whole tenure was advertised for sale m execution of 
a decree for arrears of rent On applying to the 
Munsif he was told that, if he deposited the whole 
amount due the sale would be stayed He did so and 
prevented the sale He now sued AT. to recover the 
amount deposited. Held that the payment was nei- 
ther officious nor voluntary, and that AT, who had 
enjoyed the profits of the land, was equitably liable 
for the sum paid to save it from sale. Khettub 
Mohun Banebjee v Haeadhttn ChattEbjee 

y [19 W. R., 287 

116 Unconditional 

tender — Beng Beg "fYiA of 1819 — Kemp, J —A 
tender to stay a sale under Regulation VIII, 1819, 
must be of the whole of the zemindar’s demand and 
without any condition as to its being kept m deposit 
by the Collector. Ram Chttbn Bundopadhya v. 
Dbopo Moyee Dossee . . 17 W. R., 122 

117 , Payment to 

zemindar. — Beng. Beg VIII of 1819, $ 18 — Payment 
to stay final' sale — The direction m section 13 of Ue- 
gulation VIII of 1819, that money paid into Court 
by a talookdar m order to stay the final sale shall 
be deducted fiom any claim of rent that may at the 
time be pending on account of the yeai or months 
for which the notice of sale may have been pub- 
lished, is satisfied by payment, not into Couit, but 
to the zemmdai If a strictly liteial constiuction 
were put upon the words “ into Couit,” no payment 
effectual to stay the sale could be made, foi “ the 
Court ” has nothing to do with these sales, which 
are managed by the Coliectoi Taeiny Debee v 1 
Shama Chuen Mitteb . I. L. R., 8 Calc., 954 

118, Nature of pay- 

ment — Loan to proprietor.— Beng Act VIII of 
18o5 , « 6 — Money deposited to piotect from sale a 
tenure advertised under the provisions of Act VIII of 
1865 must, under Section 6, be consideied as a loan 
made to the pioprietor of thetenuie, which becomes 
security to the depositor, who is entitled, on applying, 
to obtain immediate possession m order to recover 
the amount from any profits belonging to the tenuie. 
Kabtick Stjbmah v Bybonath Saeenbe 

[10 W. R., 205 

119 , Position of person making 

payment.— Beng. Beg VIII of 1819 —Suit for 
share of putm estate — Mot tgagee — Plaintiff claim- 
ed an eight annas shaie of a putm as purchased by 
the official assignee of an insolvent, , whom the 
Principal Sudder Ameen found to have been owner 
m his own right by mhentance of the share of the 
putm of which defendant’s ancestor, G , having de- 
posited an ears* of rent, was m possession as girurdar 
under the provisions of Regulation VIII of 1819 
Meld that G was substantially m the same position 


SALE FOR ARREARS OF REINT— cow- 

tinued . 

11. DEPOSIT TO STAY SALE — continued. 

Position of person making payment — 

continued 

as a mortgagee m possession under an usufructuary 
mortgage, and that plaintiff, n as a purchaser fiom 
such a mortgagor, would have no cause of action 
until the debt was paid off. Held that, as defend- 
ant’s plea of purchase fiom the alleged shareholders’ 
of the putm, m satisfaction of their ancestor G } s 
hen, had proved unfounded, if they w r ere permitted 
to fall back on their title as giruidars, the plaintiff 
must be allowed to show that the debt “ was realised 
from the usufruct of the tenure,” even though this 
had not been “established m a suit instituted for 
the purpose ” Boistdb Chitbn Bhudbo v Taba 
Chand Baneejee ... 11 W. R., 357 

12 SETTING ASIDE SALE, 

(a) Ibbegulaeity. 

120. Beng. Reg. VIII of 1819, 

s. 8, Application of. — Junglebun tenures . — 
Section 8, Regulation VIII of 18x9, refeis to jungle- 
buri tenures tnat existed at that time, and its pro- 
visions do not apply to any tenure created since the 
passing of that Regulation. Munmohtjn Singh v. 
Watson & Co , . . .2 Hay, 398 

121. Beng. Reg. VIII of 1819, s. 

8, Construction of. — Besidma m neighbourhood 
— Attesting witnesses. — By the woids “residing m 
the neighbourhood” m Regulation VIII of 1819, 
section 8, the Regulation does not make it impel a- 
tive that the attesting witnesses shall be residents of 
the village, but may be taken to include men living 
withm a short distance of the cutcherry. Mohinee 
Dossee v Jtiggodumba Dossee 

[W. R., 1864, 382 

122. Substantial 

persons. — Attesting witnesses — With reference to 
the provision m clause 2, section 8, Regulation VIII 
of 1819, that the service of notice of sale of a putni 
talook shall be attested by three substantial peisons, 
— Held that the word “substantial” must be under- 
stood in its ordinary sense , — t e , men who have some 
stake m the community, men of local influence or im- 
portance and respectability,— and not bej taken to 
mean simply men who can readily be found. Gopab 
Kishobe Shoob v. Mudun Mohun Hoidae 

[2 W. R., 188 

Mohinee Dossee v. Juggodtjmba Dossee 

[W. R„ 1864, 382 

123. “ Substantial 

persons »” — Service of notice — The provisions of 
clause 2, section 8, Regulation VIII of 1819, with re- 
gard to the notification of the sale of a putm talook 
fox the arrears of rent under the Regulation, that 
the serving peon shall “ bring back the receipt of the 
defaulter or of his manager foi the same, or, in the 
event of inability to procure this, the signature of 
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SALE FOE ABREABS OF BE NT-ctm- 

timed. 

12. SETTING ASIDE SALE— continued* 

(a) Irregularity — continued. 

Beng Beg. VIII of 1819, s. 8, Construc- 
tion ot~~conimued. 

three substantial persons residing m the neighbour- 
hood in attestation of the notice having been brought 
and published on the spot,” are meiely directory, and 
where there is proof that the notice was in fact 
served, the sale will not be vitiated by non-compli- 
ance with any of these provisions,— e g. } as where 
one of the witnesses attesting the service of the 
notice turns out not to be ** substantial.” A respect- 
able man, of good character, living and well known 
m the neighbourhood, may properly be considered a 
“ substantial person ” within the meaning of clause 
2, section 8 of the Regulation. It is too limited a 
construction of that clause to hold that the word 
“substantial” must be taken to mean a wealthy 
man, from whom damages could be recovered by the 
putmdar, supposing the attestation to be false 
Ramsabuck Bose v. Kaminee Koomabee Dossee 
[14 B. L. B., 394 

S, C. Ram Sabue Bose v . Monmohinee Dossee 

[L. R„ 2 I. A., 71 : 23 W. B., 113 

124. Substantial per- 

sons. — Suit to set aside sale for irregularity — Non- 
service of notices . — Omission to tender rent . — In a 
suit to set aside the sale of a putm for arrears of lent 
nndei Regulation VIII of 1819, on the giound that 
proper notices were not sent, served, and published 
under section 8, clause 2, the objection m order to 
succeed must be one of substance and not meiely of 
form. The requirements of the Regulation as to the 
service of the istahar, and the signing of the receipt 
by substantial persons, may be held to have been 
substantially performed where the persons signing 
are such as are usually expected to attest such a do- 
cument, persons who are treated with consideration, 
— eg, ameens, mooktears, ehowkidars Pitahber 
Randa v . Damoodur Doss. Dassee v Pitambur 
Panda . . . . .24 W. B., 129 

125. Service of notice of sale. — 

JBeng Reg Fill of 1819 , s 8, cl. 2 — Non-service of 
notice , Effect of, on sale — Where a Court finds that 
the notice prescribed m clause 2, section 8, Regula- 
tion VIII of 1819, has been duly served, it need not 
find whethei the peon who served the notice com- 
plied with all the directions of the Regulation as to 
what should he done m verification of such service 
Omission to comply with those dnections does not 
vitiate a sale nndei the Regulation, provided notice 
is duly served. Sona Beebee v. Lall Chand Chow- 
bhry . . . . 9 W. R., 242 

126. Proof of service 

-~-Qmt$ probandi — Evidence Act, $. 196 — In a suit 
against a zemindar to reveise the sale of a putm 
tenure held under Regulation VIII of l$l9, on the 
ground of non-serviee of notice, the onus of proving 
service lies on the defendant, according to the spirit 
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tinned . 

12 SETTING ASIDE SALE — continued. 

(a) Irregularity — continued . 

Service of notice of sale— continued. 
of section 106 of the Evidence Act Doorga ChuSjN 
Surma Chowbhry v. Najunoobdeen 

[21 W. R., 397 

127. — Proof of service 

— Peng. Reg VIII of 1819 , s 8, cl. 2. — Publica- 
tion — Although the provisions of section 8, clause 
2 of Regulation VIII of 1819, specifying the manner 
m which proof should he given of service of notice 
of sale, are merely directory, it is neverthless abso- 
lutely essential to the validity of a sale under the 
Regulation that the notice of such sale should be 
seived m strict compliance witb the directions given 
in the same clause and section of the Regulation 
Bhugwan Chunder Dass « Sudder Ally 

[L L. R., 4 Calc., 41: 2 C. L. R., 357 

128. Peng. Reg VIII 

of 1819 , s. 8, cl 2 — Proof of publication of notice 
before sale of putm talooJc for arrears of rent. — The 
due publication of the notices prescribed by Regula- 
tion VIII of 1819, section 8, clause 2, forms an essen- 
tial part of the foundation on which the summary 
powei to sell a putm talook for non-payment of lent 
is exercised by the zemindar, who, when instituting 
this proceeding, is exclusively responsible for such 
publication being regularly conducted. Although ob- 
jection to the form of the receipt, and the absence of the 
receipt itself, need not be regarded, if the fact of the 
due publication of the notices having been made is not 
matter of controversy (as held m Sana Pibee v Pal- 
e-hand Chowdhry , 9 W. R , 242), yet wheie that fact 
was m doubt owing to the evidence of it not having 
been secured according to the provisions of the Regula- 
tion — a result due to the neglect of those represent- 
ing the zemindar, — the finding of the High Couit 
that due publication had not been established by such 
proofs as were forthcoming was maintained by the 
Judicial Committee Maharajah or Burdwan v, 
Tarasundari Debi 

[I. L. R., 9 Calc., 619 : 13 C. L. R., 34 
L. R., 10 I. A., 19 

129. Proof of pub- 

lication of notice.-^Peng Reg VIII of 1819 , s 8. 
— Irregularity m sale — Suit to set aside sale — -It is 
essential to the validity of a sale, held under Regula- 
tion VIII of 1819, of a putm estate for an ears of 
rent, that the notices of sale prescribed by clause 2, 
section 8 of the Regulation, should have been all 
duly and regularly published as therein directed. 
Baieantha Nath Singh v Dhiraj Mahatab 
Cjiand . . 9 B. L. R., 87 : 17 W. R., 447 

Haranath Gupta v Jagannath Roy Chow- 
dhry . 9B.L. R., 89, note : 11 W. B., 87 

And as to what amounts to publication of notice. 
Raghab Chandra Banerjee v Brajanath Kun- 
du Chowdhry 

[9 B. L. R., 91, note : 14 W, R« 9 489 



( 5331 ) 


DIGEST OP CASES 


( 5332 ) 


SALE FOR ARREARS OF RENT— con- 

tmued 

12. SETTING ASIDE SALE— continued. 

(a) Irregularity — continued 

Service of notice of sale — continued 

130. * — — t — Ground for 

setting aside sale — Non-service of notice, — The tact 
of no notice having been served m the mofussil is suffi- 
cient ground for setting aside a sale for ai reais of 
rent. Nugendro Chunder Ghose v Musruee 
Bibee . . * .15 W, R., 17 

Tara Chand Biswas v. Ram Jeebun Moostaeee 

[22 W. R., 202 

131 . Beng . Reg VIII 

of 1819, s 8— Notice of sale . , Publication of — 
In a case of a sale under Regulation VIII of 1819, 
wheie the putm was a small piece of land, upon 
which there was no town or village or cutcherry of 
any kind, and the peon stuck up the notice in the 
Collector’s office and also at the sudder cutcherry of 
the zemindar, and obtained the receipt of the de- 
faulter m the latter place, he was held to have carried 
out substantially, as far as he could, thepiovisions of 
the law regai ding notice. Hubby Kisto Roy v 
Motee Ball Nundee . . . 14 W. R., 36 

132. * — — Beng Beg . VIII 

of 1819. — It was held to be a far more exact com- 
pliance with the spirit of Regulation VIII of 1819 
to serve the notice which it enjoins at the place m 
which the defendant’s gomashta was transacting and 
•did habitually transact business, than at the cutcherry, 
which had not been m use Hunqoman Doss 
alias Nonnah Baboo v. Bipbo Churn Roy 

[20 W. R., 132 

133. ■ — — - — Beng. Beg VIII 

of 1819, s 8 — In the case of a sale of a putm talook 
foi ai rears of rent, so long as the cutcheny at which 
notice on the defaulter, as required by Regulation 
VIII of 1819, section 8, clause 2, is served, is an ad- 
jacent one m which all the business of the defaulting 

putm is carried on, and is on land belonging to the 
defaultei, publication at that cutcherry is a sufficient 
publication. Mungazee Chapbassee v. Shibo Soon- 
dueee 21 W. R., 369 

134. Beng Beg VIII 

of 1819, s 8 — Due publication of notice of sale — 
Where there is a cutcherry upon the land of a default- 
ing putmdar, the notice required by section 8 of 
Regulation VIII of 1819 must be served there ; but 
wheie there is no such cutcherry, the notice should be 
published, m the manner required by the section, at 
the principal town or village within the talook. 
Maharajah oe Burdwan v Kbisto Kamini Dasi 

[I. L. R„ 9 Calc., 931 : 13 C. L. R., 427 

S. C. on appeal to the Privy Council. Mahabani 
oe Burdwan v . Krishna Kamini Dasi 

[I. I*. R., 14 Calc., 365 

135. — Insufficient pub- 

lication of notice — Suit for reversal of sale — 
Wheie, m a suit to set aside a putm sale under 
Regulation VIII of 1819, it was proved that the 


SALE FOR ARREARS OF RENT — con- 

tinued 

12. SETTING ASIDE SALE — continued. 

(a) Irregularity — continued . 

Service of notice of sale— continued 

notice of sale was hist stuck up m the cutcherry of 
the ljaiadar (the mehal having been let out m ijara 
by the putmdai), and, on the lefusal of the rjaradar’s 
gomashta to give a receipt of seivice, it was taken 
down, and subsequently personally served on the 
defaulting putmdar at his house, which was at some 
distance from the putm liiehal, — Held that the ob- 
ject of the provisions m Regulation VIII of 1819 as 
to seivice of notice of sale is not only to give notice 
of sale to the defaulter, but also to the undei -tenants, 
and to advertise the sale on the spot foi the mfoim- 
ation of intending pmchaseis, but though those pro- 
visions had not been stuctly complied with, yet as 
the plaintiff (the putmdai) did not allege that m 
consequence of the defective publication theie was 
not a sufficient gathering of intending puichaseis, 
nor that the under-tenants were ignorant of the sale, 
and were piejudiced by such ignorance, noi that the 
mehal was sold below its value, — Held that the de- 
fect did not amount to a “sufficient plea” under sec- 
tion 14 for setting aside the sale. Bykantha Nath 
Sing v Bhiraj Mahatab Chand Bahadur, 9 B L. 
B , 87, commented on and distinguished Goueee 
Laud Singh v Joodhisteeb Hajrah 

[I. L. R., 1 Calc., 359 : 25 W. R., 14X 

136. Publication of 

notice of sale — Material irregularity — Beng. Beg. 
VIII of 1819, s. 8, cl 2 — Clause 2, section 8 of Re- 
gulation VIII of 1819, which piovides that a notice 
of sale under the Regulation shall be stuck up m the 
cuteheiry of the zemmdai, is not complied with by 
sei vmg the notice upon the zemindar himself or his 
agent The object of the Regulation is to make 
known to the holdeis of nnder-tenures and lyots and 
the lesidents of the place that the putm will be sold 
if the arrears are not paid off within the time speci- 
fied, and if the notice is not stuck up m the cut- 
cherry, as prescribed by the Regulation, there is such 
a material irregulaiity m the publication as will 
avoid the sale. Gobind Laud Seal v. Chand 
Hubby Maity . . I. L. R., 9 Calc., 172 

137 . Beng Beg VIII 

of 1819, s 8 — Publication of proof of service . — 
Suit to set aside sale — Compliance with the direc- 
tions m Regulation VIII of 1819 as to service 
of notice is essential to the validity of a sale under 
that Regulation Where there was evidence of 
service upon the defaulter personally, but not of 
seivice at his cutcherry, — Held that this was not 
sufficient, and that the sale must be set aside. Maha- 
rajah of Burdwan v Tarasundan Bebi, L B, 10 
I A , 19 . I L B ,9 Calc , 619 , and Maharajah of 
Burdwan v. Knsto Kammi Dasi, I. L R ,9 Calc., 
931 , followed. Mahomed Zamir v. Abdool Hakim 

[I. L. R., 12 Calc., 67 

138. - Putm tenure , — 

Beng Beg VIII of 1819, s 8, cl 2, and s , 14 — 
Bate of publication of notice. — The fact that the 
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(a) Ibregul A.RITY — continued . 

Service of notice of sale— continued 

receipt of the notice of sale was dated the 15th of 
Bysack, and ‘therefore did not show that the notice 
had been published at some time “ previous to that 
day,” so as to satisfy the provisions of section 8, 
clause 2 of Regulation VIII of 1819, was held not to 
be sufficient ground for setting aside the sale of a 
putm tenure for arrears of rent. There being nothing 
in the receipt to show the date on which the notice 
was published, no injury to the plaintiff having been 
proved, and It appearing that more than the time 
prescribed by the Regulation had elapsed before the 
sale actually took place, the Court refused to set 
aside the sale. It would not be a tc sufficient plea ” 
within the meaning of section 14 that the receipt 
had been obtained, or the notification published, on, 
instead of previous to, the 15th of Bysack Matungee 
Churn Mitteb v . Moorrary Mohun Ghose 

[I. L. R„ 1 Calc., 175 ; 24 W. R., 453 

139. Beng Reg VIII 

of 1819 , s. 8 — Benami purchase , — Validity of 
sale — A and B. were co-sharers of a putm which 
was sold for arrears of rent by the zemindar and pur- 
chased by 0 In a suit by A against B , C., and the 
zemindar, the plaintiff alleged (1) tha*t no sufficient 
notice had been given, and (2) that C purchased be- 
nami foi B Held, on the question of notice, that 
once it was found that the notice had been posted up 
iu the eutcheiry of the defaulter m accordance with 
clause 2, section 8, Regulation VIII of 1819, it was 
not essential to the validity of the sale that any 
other notice should have been given to the defaulters 
themselves, or that the service should have been 
verified m the maimer directed by the section 
Meld, also, the benami purchase having been proved, 
that the sale must be considered good as far as the 
zemindar was concerned, and therefore the suit as 
against him must be dismissed with costs , and that 
as against B the parties weie m exactly the same 
position as before the sale, being a constructive 
trustee for A Sona Beebee v. Ball Chand Chowdkry , 
9 W R , 242 , and Koylash Chunder Banerjee v Kali 
Prosunno Chowdhry , 16 TV R , 80, cited and fol- 
lowed Jotendro * Mohun Tagore v Debbndro 
Monee . . . . 2C.L.R., 419 

(b) Other Grounds. 

140. Unregistered proprietor’s 

right to sue to set aside sale. — Putm talook — 
Transfer of putm — Registered transferee — Beng 
Reg. VIII of 1819, s.*14 — Where a putni talook has 
been sold under the provisions of Regulation VIII of 
1819, an um egistered shareholder therein is entitled 
to sue for a reversal of the sale under the provisions 
of section 14 of the same Regulation Chunder 
Pershad Roy ©. Shuvadra Kumari Shaheba 

[I. L. B., 12 C$lc. s 622 

141 , Fraud. — Suit to set aside sale . 

*~~Beng. Act Fill of 1865 — Right of pui chaser . — | 
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12 SETTING ASIDE SALE — continued. 

( b ) Other Gro ends — continued. 

Fraud — continued . 

A purchaser at a sale m execution of a decree held 
under Bengal Act VIII of 1865 could not be ousted 
from the property purchased by him without proof 
that the deciee and sale were fiaudulent, and that he 
(the purchase! ) was a paity to or had notice of 
the fraud Damudar Roy v Nimanund Chuceer- 
butty . . 7B.L. R. # Ap., 1 : 15 W. R., 365 

142, Collusion . — Suit 

by tenant against purchaser to set aside sale — Where 
a tenure had been sold under section 105, Act X of 
1859, m execution of a decree for the lent of land 
held under a nnrasi pottah, a tenant m possession 
was at liberty to show that the decree had been obtain- 
ed by fraud and collusion against a person who had 
then no mteiest m the premises, Borradaile v 
Gregory ... 2 W. R., Act X, 63 

143. Beng. Reg. 

VIII of 1819 — Invalid sale.— A putm talook being 
about to be brought to sale under Regulation VIII of 
1819, the agents of the sharers were m attendance at 
the Collectorate on the day of sale, prepared to pay 
the rent due. Two of the agents ( T . and B.) happen- 
ing to be out of the way at the time, the lot was 
about to he called up. The third (K ), without inform- 
ing the Collector or zemmdai’s agent of their inten- 
tion to pay, or giving notice to the others, purchased 
the putm. Meld that K ’s act was one of bad faith, and 
that the 4 annas shareholders whom he represented 
could not in equity be allowed to benefit by adopting 
the fraud Meld also that, as between the Collector 
and zemindar and the defaulting putmdars, the sale was 
valid , but that it was void so far as it created a title 
m favour of the 4 annas shareholders to the 12 annas 
share, and K. must he treated as having made the 
purchase on account of, and as a trustee for, the 
12 annas shareholders. Koylash Chunder Baner-* 
jee v. Kales Prosunno Chowdhry 

[16 W. R., 80 

144. — Collusion . — In - 

valid sale — Reconveyance of share sold — Where the 
sale of a tenuie for arreais of rent was bi ought about 
by collusion between the party m whose name it 
stood and the purchaser, with a view to get rid of a 
co-sharei, who had neglected to have hi^ share tians- 
f erred to his name, — Meld that the transaction was a 
pnvate one, and not really an auction sale foi the 
purpose of realising the zemindar* a rent, and that on 
payment of his share of the rent the above sharer 
w T as entitled to have his shaie reconveyed to him. 
Kishore Chunder Sein v. Kally Kinkur Baud 
Chowdhry .... 20 W. R,, 333 

See Shibo Soonduree Dossee v. Panohcowree 
Chundba ... 14 W. R., 158 

Sid h ee Nuzub Ally Khan v. Ojoodhyaeam: 
Khan . . .10 Moore’s X. A., 540 

[S. 0. 5 W. R„ P. 0,83 
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(b) Other Grounds— continued, 

Praud — continued 

145. — — * — — Collusion — 

Beng. Beg VIII of 1819 — Sale wheie no arrears 
tore due —Per Ainslie, J — It can only* be on the 
ground that a sale is earned out m respect of aneais 
not really due that fraud and collusion can be 
imputed Ram Churn Bundopajdhya v Dropo 
Moyee Dossee ... 17 W. R., 122 

146. — — » - Beng Beg 

VIII of 1819 — Invalidity of sale — Sale where no 
a ) rears are due — A putm sale under Regulation 
VIII of 1819 is invalid if there was no arrear of 
rent at the date of sale, whether notice of the fact 
had been given to the Collector or not at the time of 
the sale Shuroop Chunder Bhoomiok v Pertab 
Chunder Singh . . . ,7¥.R,, 219 

147 . Sale after arrears have 

been paid. — Suit to set aside sale . — Deposit of 
rent m Collector’s treasury . — An estate was sold 
under clause 2, section 8, Regulation VIII of 1819, , 
for arrears of rent due by a putmdar to the zemin- 
dar Prior to the date of sale, the amount due was 
paid by the putmdar to an accountant m the Collec- 
tor’s office, as m satisfaction of arrears, but no notice 
was given to the zemindar or Collector A suit was 
afterwards brought to set aside the sale, on the 
ground that, m consequence of such payment, there 
were no an ears due at the time of sale. Held 'per 
Norman and Maopherson, JJ , that the suit could 
not be maintained Per Mitter, J — If the custom 
of the Collectoiate was, as alleged by the plaintiff, 
for payments in satisfaction so to be made to the 
Collector’s accountant, the sale ought to he set aside 
Krishna Mohan Shah a v Aftabuddin Mahomed 

[8 B. L. R., 134 ; 15 W. R., 560 

148. Sale by zemin- 

dar with notice ( though u regular ly served) that 
an ears of rent have been deposited — Wheie a 
zemindar puts up a putm for sale, uuder Regulation 
VIII of 1819, knowing that the lent due to him has 
been paid into Coni t by the putmdar, the sale is in- 
valid, even it the notice served on the zemiudai was 
illegally seived Tara Soonduree Debia v. 
Kadha Soondur Roy . . 24 W. R., 63 

149 . Sale under decree alleged 

to be against wrong person.— Beng Act VIII 
of 1865 — Registered tenant — The plaintiff pur- 
chased, on 28th of September 1866, the right, title, 
and interest of one H, m a certain tenure of which 
Q was the registered tenant Previously the zemin- 
dar had brought a suit against G for arrears of rent 
of the tenure and obtained a decree, in execution of 
which the tenure in question was, on 29th April 
1867, sold to the defendant under Bengal Act VIII 
of 1865 In a suit by the plaintiff foi a declaration 
of his right m the tenure, and for leversal of the 
sale to the defendant, — He Id that the suit* by the 
defendant was rightly brought against who was 
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12 SETTING ASIDE SALE — continued. .* 

( b ) Other Grounds— continued 

Sale under decree alleged to be against 
wrong person — continued. 

the registered tenant , and the an ears being actually 
due and the sale a bond fide one, such sale was valid 
and binding as against the plaintiff Fatima 
KhATUN V. COLLECTOR OF TlPPERAH 

[8 B. L. R., 4, note : 13 W. R„ 433 

150. Decree for sale set aside 

on review. — Bond fide purchasei — Suit to set 
aside sale — A pui chased a shaie of B ’s talook at 
an auction sale ra execution of an ex paite deciee 
obtained agamst B under section 105 of Act X of 
1859 B obtained leave under section 58 of Act X 
of 1859 to revive the suit, and succeeded m getting 
it dismissed He now sued to set aside the sale to 
A . Held that the sale to A was binding agamst 
B , notwithstanding that the decree m execution of 
which it had taken place had been set aside m re- 
view, provided the sale was bond fide. Jan Ali v . 
Jan Ali Chowdhry 

[1 B. L. R., A. C., 56 : 10 W. R., 154 

X5i. Decree for sale set aside 

for fraud.— ISuit to set aside sale — In a suit to 
annul the sale of an unci ei -tenure m execution of a 
decree under Act X of 1859, which was subsequently 
set aside on the allegation that it had been obtained 
eollusively and by fraud, it was found that neither 
the decree-holder nor the purchaser was guilty of 
any fraud Held that the meie circumstance of 
the deciee under which the sale had taken place 
having itself been set aside did not invalidate the 
sale, the plaintiff having failed to show that the pur- 
chasei was a party to the fraud which led to the 
deciee and sale Jugul Kishore Banerjee v, 
Abhaya Charan Sarma . 1 B. L. R., A, C., 84 

Mohesh Chunder Bagchee v Dwarkanath 
Moitro . . . .24 W. R., 260 

152. Sale while warrant is m 

force against moveable property.— Beng Act 
VIII of 1869, s. 61 — Irregularity m sale — Suit to 
set aside sale foi irregularity — Under section 61 
of Bengal Act VIII of 1869, a sale for arrears of 
rent, while a wairant against the moveable property 
of the debtor is still m foice, is not meiely irregular 
but void A suit vail lie to set aside an auction sale 
for arrears of lent where the decree-holder himself 
becomes the pui chaser, on the ground of irregularity 
m conducting or publishing it, unless it be shown 
that the judgment-debtor has failed to set the sale 
aside in a proceeding under the Civil Procedure Code, 
or, having full opportunity of so doing, has neglected 
to do so. U jolla Dasi v Dhxraj Mahatab Chand 

[7 C. L. R., 215 

153 . Want of material injury.— 

Bgng Beg VIII of 1819 . — A purchaser under a 
sale for ai reais of rent is not entitled to have the 
purchase set aside on the ground merely of an ir- 
legularity in sticking up the preliminary advertise- 
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(b) Other Grounds — continued . 

Want of material injury— continued. 

ment, unless lie can sliow^that he has been prejudiced 
thereby. Joynub Bebee v Ahamed Jan 

[Marsh*, 31: 1 Hay, 68 

154 :, Want of notice of suit for 

arrears. — Suit to set aside sale — No suit mil he 
to set aside the sale of an estate in execution of a 
decree for arrears of rent at enhanced rates accord- 
ing to a prior decree for enhancement subsequently 
reversed on special appeal, on the ground of want of 
notice of the suit for arrears of rent. DoORGA 
Pershad Pad Chowdhry v. Jogesh Proeash 
Gqngobadhya . . .4V.E,, Act X, 38 

155 . Want of notice of sale.— 

Ilona fide purchaser . — If a putm is sold for arrears 
of rent without the notice required by Regulation 
YIII of 1819, the sale is informal and can be set 
aside notwithstanding the bona fides of the pur- 
chaser. Mobaetjck Ali v. Ameer Adi 

[21 W. R., 252 

156. Unregistered 

tenant — Purchaser — Suit to set aside sale — The 
purchaser of a tenure which is liable to be sold under 
Regulation YIII of 1819, who has not registered his 
name as tenant, is not entitled on a sale of the 
tenure to notice of sale, and a suit brought by him 
fer reversal of the sale on that giound was dismissed 
Dhunbut Singh Roy v. Yiddayet Adi 

[13 B. L. R„ 153, note : 15 W. R., 211 

Also Bhobo Tabinee Dossee v. Pbosonnomoye 
Bosses . . * 13 B. L. R., 150, note 

Gossain Mungud Doss v . Roy Dhunbut Singh 

[25 W. R., 152 

157 . Vagueness of specification 

and notice of sale.— Act X of 1859 , s 104 . — 
Want of clearness m the specification of the arrears 
and costs for winch a sale takes place, or m the mode 
in which the notice is published, is not an irregu- 
larly vitiating a sale for an ears of rent if fiaud is 
absent Mahomed Ayenooddeen v Eaeee Doss 
Chundo 15 W. R., 279 

158. Absence of one share- 

holder’s name from proceedings.— Irregu- 
larity affecting validity of sale — Where a tenure was 
duly sold foi arrears of rent under Act X of 1859 and 
Bengal Act YIII of 1865, the absence of a share- 
holder's name from the pioceedmgs did not as a 
matter of law invalidate the sale as against him. 
Doorbijoy Mahtoon V. Prithee Narain Singh 

[14 W. R., 30 

159 . Fixing date of sale.— Fra. 

— Custom . — Uniformity of practice. — As regards the 
date fixed for sale and the era to be followed, the inten- 
tion of the Regulation was to lay down a uniform 
practice in each locality TJmfoimity being the 
essential requuement, and the particular date only 
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Fixing date of sale — continued. 
the form of enforcing legularity, a practice which 
has been established for a course of yeais and which 
is reasonable and convenient m itself, is not liable to 
objection on a mere point of form. Pitamber 
Panda v. Damoodur Doss. Dassee v. Pitambur 
Panda 24 W. R., 129 

160. Era — Error 

m advertisement of date — According to Regulation 
YIII of 1819, the sale of a putm tenure for arrears of 
rent must take place on a day m the Bengali month of 
Jeyt When a sale was advertised to take place on 
the 5th Jeyt 1269, .which date was erroneously 
stated in the sale notice to correspond with Saturday, 
May 17th, 1862, wheieas the 5th Jeyt was m fact 
Sunday, May 18th, and the sale took place on Satur- 
day, the 4th Jeyt, the sale was held to be illegal, in 
consequence of its not having taken place on the 5th 
Jeyt, or any subsequent date to which it might have 
been adjourned after due notice. Becharam 
Mooeerjee v Issur Chunder Mooeerjee 

[W. R., 1864, 4 

161 . Change of date of sale. — 

Sale not for full arrears — Praud . — Suit to set aside 
sale — In a suit to set aside a sale for arrears of rent 
due up to Aughran 1262, the plaintiff, who claimed 
under a deed of conditional sale, was held not entitled 
to a decree on the following grounds. The change 
of date of sale from a holiday to the next advertised 
public sale day was not m this case such a postpone- 
ment of the sale as to require any new distinct 
notification. A sale is not invalid because it is not 
for the full complete ai rears due at the end of the 
yeai ; it may take place at the end of the year foi 
such arrears as may then he existing. No fraud or 
collusion was proved to justify the sale being set 
aside. Porbes v. Pbotap Singh Doogur 

[7 W. R., 409 

162. Postponement of sale.— 

Discretion of Court . — A sale m execution of a decree 
under Bengal Act YIII of 1869 can be postponed at 
the discretion of the Court only when the postpone- 
ment is shown to piomise benefit to the judgment- 
debtor, i.e , that it will put him m a position to 
satisfy the demand, or when an immediate sale would 
be likely to entail injury to him, while a postpone- 
ment would cause no serious prejudice to the decree- 
holder. Janoeeenath Mooeerjee v. Radha Mo- 
eun Chatterjee . . .20 *W. R., 130 

163. — Mad Act 

VIII of 1865 (Pent Recovery Act), s . 33. — Ad - 

jpurnment for want of bidders to next day. ‘—Duty 
of officer conducting sale. — A sale of land for arrears 
of lent under the provisions of the Rent Recoveiy 
Act having been adveitised for a certain day, was, 
owing to the absence of bidders on that day, ad- 
journed and held on the day following by the officer 
empowered to sel l,— Meld that the sale was invalid. 
Padani V. Sivadinga . . I. L. R., 8 Mad., 6 
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(b) Other Grounds — continued . 

164 . Inadequacy of price. — 

Ground for setting aside sale — Inadequacy of puce 
is no ground for setting aside a sale legulaily held 
for aneais of rent under the putm law Mungazee 
Chapbassee v Shibo Soonduree 21 W. B., 369 

165. Irregularity not caused 

by act or omission of decree-bolder.— Act X 
of 1859 , s 104 — Damages . — Section 104, Act X of 
1859, does not enact that the decree-holder is to pay 
damages whenever it may be found that there has 
been an lnegularity m publishing the sale processes, 
wholly n respective of the question whether such 
irregularity was caused by his acts or omissions 
Ramchunder Surmah Chuckerbutty v. Kalee 
Chunder Singh . . . 7 W. B., 307 

166. Omission to tender before 

sale. — Inclusion of irrecoverable charges . — Where 
there is no tender before sale of the amount of rent 
■due, a sale under Regulation VIII of 1819 cannot be 
set aside meiely because some charges were mcluded 
which might not stnctly be recoverable under the 
Regulation, where the zemindar m his petition clearly 
distinguished the amount due for rent from such 
charges. Pjtamber Panda v. Damoodur Doss. 
Dassee v , Pitambur Panda . 24 W. B., 129 


13 EFFECT OF SETTING SALE ASIDE. 

167. Beeovery of purchase- 

money. — Decree for purchase-money — Execution — 
Fresh suit, — Interest on deposit — In a suit to set 
aside the sale of a putm tenuie, where a purchaser is 
made a co-defendant under section 14, Regulation 
VIII of 1819, and it is decieed that the purchaser 
may lecovei the pui chase-money from the zemindar 
defendant, — Held that the purchaser may proceed m 
execution without a fresh suit If the purchase- 
money of a putm is m deposit m the Collector ate, 
and the zemindar, judgment- debtor, fails to assist 
the 3 udgment-ci editor m recovering his dues, he is 
liable for interest on the entire sum. Pbeolalb 
Gossain v, Gyan Tueunginee Dossia 

[13 W . B., 161 

168. — — Sale where no 

putm tenure exists — Held by Jackson, J. (Mooker- 
jeb, J,, dubitante), that a zemindar who puts up for 
sale a putm under Regulation VIII of 1819, guaran- 
tees to the purchaser that there are some lands 
appertaining to the putni, and if it turns out that 
there are no such lands (that there is m fact no such 
putm), the purchaser will be entitled to recover his 
purchase-money Khehjt Chundeb Ghose v 
Kishen Gobind Deb . . 16 W. B., 128 

169. Befund of bonus paid to 

purchaser on his purchase. — Lease Construction 
of — Landlord and tenant, — Failure of consideration 
— Sale subsequently set aside, — The defendants, after 


SALE FOB ABBEABS OF BENT— cem- 

tmued 

13. EFFECT OF SETTING SALE ASIDE 
— continued 

Befund of bonus paid to purchaser on 
his purchase — continued 

purchasing a putm talook at an anction sale for arrears 
of lent under Regulation VIII of 1819, gianted a 
dur-putni lease to the plaintiffs (the f ormei dur-putm- 
dars) and received a bonus of R.1,199 The auction 
sale being five yeai s afterwards set aside, — Held that 
the plaintiffs were entitled to a refund of the bonus, 
although they had not been dispossessed, hut had 
simply reverted to their foimer position as dur-putni- 
dars under the former putmdar. Tarachand Bis- 
was v. Ram Gobind Chowdhby 

[I. L. B., 4 Calc., 778 : 4 C. L. B., 20 

170 . Indemnification for pay- 

ments of rent while sale existed. — Beng Reg . 
VIII of 1819, s. 14, cl, 1 , — Where azemmdai sells a 
putm tenure for ai rears of rent and the sale is after- 
wards set aside, the purchaser can, under Regulation 
VIII of 1819, section 14, clause 1, require the Court 
to compel the zemmdai to indemnify him on account 
of all payments of rent which he may have made, 
and if he does not do so, he cannot set up his loss in 
answer to a liability which he has incurred. Tara- 
chand Biswas v. Naear Ali Biswas 

[1 C. L. B., 236 

171 . Position of holder of 

chahar-putm. — Sale — Under -tenures. — Fur- 
chaser, Inability of. — The holdei of a chahar-putm, 
or other subordinate tenuie, whose tenme has been 
hi ought to an end by the sale foi at rears of rent of a 
superior tenure on which his own was dependent, is, 
upon such sale being set aside, remitted to his pievi- 
ous position, and is entitled to recover possession of the 
land comprised m his chahai putm from the pur- 
chaser or any assignee of the purchaser at such sale, 
and he can do so notwithstanding that he himself took 
a dm -pntni, including the land he had held as chahar- 
putmdar, from the purchaser at such sale, and that this 
dm -putm was afterwards sold m execution of a decree 
against himself, and purchased at such last-mentioned 
sale by the peison whom he seeks to evict on the 
strength of his original title. Sreenarain Bagchee 
v. Smith 

[I. L. B., 4 Calc., 807 : 4 C. L. B., 14? 

172. Order for refund of pur- 

ebase-money. — Beng. Reg VIII of 1819 — 
Notice of sate. — Setting aside sale — Refund of pur- 
chase-money — If a putm is sold for arrears of rent 
without the notice required by Regulation VIII of 
1819, the sale is informal and can be set aside, not- 
withstanding the bonafides of the purchaser. Where 
such a sale was bo set aside and the lower Appellate 
Court refused to make an order for refund of the 
purchase-money, the High Court m special appeal, 
and with reference to section 14, clause 1 of the Re- 
gulation, declaied the purchaser entitled to a refund 
with interest. Mobaruck Ah v. Ameer Ah 

[21 W. K„ 252 
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1. RIGHT TO SELL. 

1. Righ.t of Government.— When- 

ever the landievenue is in arrear, Government is en- 
titled to sell the land and to realise its due, whoever 
is the defaulter Balkrishna Vasudev o Mad- 
hayrav Narayan . . I. L. R. s 5 Bom., 73 

2. Arrears — Beng 

Begs XIV of 1793 and VI 1 of 1799 — Beng. Beg 
V of 1812 —By Regulations XIV of 1793 and VIII 
of 1799 the Governoi General m Council may ordei a 


SALE POR ARREARS OP REVENUE 

— continued 

1 RIGHT TO SELL— continued. 

RigRt of Government— continued. 

sale for arrears of a monthly instalment of revenue 
befoie the close of the year, but m order to warrant 
that act there must be an arrear of a previous year 
or of a monthly instalment The existence of a wnt- 
ten engagement or kistbandi is not a condition pre- 
cedent to the right to enforce the payment of the reve- 
nue by monthly instalments, provided the monthly in- 
stalments he fixed and determined By Regulation V 
of 1812, if there he an arrear of the annual assessment, 
or of a fixed monthly kist or instalment of that assess- 
ment, unpaid on the first day of the following month, 
the Governor General m Council may order a sale, and 
the Board of Revenue may direct the whole estate of 
the defaulting zemindar to he sold. When the 
monthly instalments are fixed and detei mined, the Gov- 
ernment does not forego the right of selling the ze- 
mmdari on default being made m payment of these 
instalments, by taking a bond from sureties by which 
the estates of the sureties also were rendered liable 
for the payment. Ke&t Chunder Roy v. Govern- 
ment 

[5 W. R , P. C., 41 : 1 Moore’s I. A., 383 

2 PROTECTED TENURES 

3. . Act XI of 1859, s. 37. —Power 

of purchaser to avoid incumbrances — Bight of occu- 
pancy — The title of a purchaser at a sale foi an ears 
of Government levenne, to void an undei -tenure and 
eject the tenant, will depend upon whether the ten- 
ure is protected under any of the clauses of section 
37 of Act XI of 1859, and whethei the tenant haa a 
right of occupancy If the tenant can piove such a 
right, he cannot he ejected under section 37 Sheo 
Purshun Singh v . Rajendro Kishore Singh 

[12 W. R., 123 

4. Bight of transferee of 

purchaser at sale for arrears of revenue — The 
rights which are confened upon a pui chaser at a 
a sale for arreais of revenue under Act XI of 1859, 
section 37, are capable of being tfansfened to another 
person, if the transfer follows immediately upon the 
sale or within a reasonable time theieaftei Koylash 
Chunder Dutt v Jubur Ali . 22 W. R., 29 

5. Bight of purchaser 

to avoid under -tenure — When a putm gi anted by 
a Hindu widow, though m appearance a duly regis- 
tered tenuie falling withm the 3rd exception of sec- 
tion 37, Act XI of 1859, was m reality a fraud which 
the owner or reversioner might have avoided, — KeVd 
that a revenue sale passes the right of avoiding it to 
the auction-purchaser. Ram Chunder Chuoker- 
BUTTY V KaSHINATH MOETRO 

[W. B., 1864, 66 

0, iy purchaser to 

avoid under-temre — Beng Act VIII of 1865 , s . 
16 — Resident and hereditary cultivator — A certain 
chur having been converted mto two estates paying 
Government revenue, the plaintiffs became the pur- 
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SALE FOR ARREARS OE REVENUE 

— continued. 

2 PROTECTED TENURES — continued. 

Act XI of 1859, s. 37 — continued. 
chasers of one of these estates at a sale for arrears of 
revenue and of a howala lease of the other at an auc- 
tion sale foi aueais of rent, and hi ought a suit m 
vntue of section 37 of Act XI of 1859, and section 16 
of Bengal Act VIII of 1865, to avoid the tenuies of 
the defendants, who held, m shikmi talookdari and 
howaladari tenure, lands appertaining to both estates. 
The defendants admitted the alleged nature of their 
holdings, but claimed exemption from eviction on the 
ground that their ancestor, more than twelve years be- 
fore, had cleared and cultivated the land and built a 
house thereon, and that since his death they them- 
selves had continued to cultivate the land and reside 
upon it The lower Courts having found that the de- 
fendants were hei editary and resident cultivatois, it 
was held that the defendants were entitled to the be- 
nefit of the proviso m section 16 of Bengal Act VIII 
of 1865, the words of that pioviso being wide enough 
to embrace every resident aud hereditary cultivator 
irrespective of bis denomination. Mahomed Assan> 

OOLLAH CHOWDHRY V ShAMSHIE AlI 

[4 C. L. R., 165 

7. Garden and home- 

stead land unth tank ? — Where a, party had occupied 
land for about forty years undei a howala lease, and 
had made tanks, gai den’s, and homesteads, he was 
held to be protected under Act XI of 185^ section 
37. Gsish Chundeb Banebjee v Gunga Doobga 

[25 W. R , 60 

8. . Protection ft om effect 

of sale. — Land ■planted as gat den — A landlord can- 
not, by planting a garden m any portion of his estate, 
become, quoad such plantation, his own ryot, so as to 
bring the land so planted under the protection of 
Act XI of 1859, section 37, m the event of his estate 
being soldfoi arrears of revenue. Boon Chand Jha 
v . Luthoo Moodee . , .23 W . R., 387 

9. -—Garden land — Under- 

tenures . — Avoidance of tenure — Leases of lands 
which may not have been expressly leased for the 
purpose of making gardens thereon, hut on which 
gardens have subsequently been made, aie, undei the 
provisions of Act XI of 1859, section 37, clause 4, 
protected from avoidance by a revenue auction-pur- 
chaser. Gobind Chundba Sen v Joy Chundba 
Dass . . . . I. L. R., 12 Calc., 327 

10 . permanent structures 

and improvements — Suit to avoid incumbrances 
— In a suit to avoid an under- tenuie by the pur- 
chasers at an auction sale for arrears of Govern- 
ment revenue, the defendants contended that the 
tenuie was cieated prior to the permanent settle- 
ment, and that some portion of the lands compused 
in it were covered with permanent structuies and 
improvements, and that, accordingly, it was protected 
under exceptions 1 and 4 to section 37 of Act XI of 
1859 , but the lower Coni t gave a decree to the plain- 
tiffs and annulled the under- tenure Held by White, 
<7*, that, notwithstanding a party may fail to show 


SALE EOR ARREARS OP REVENUE 

— continued 

2. PROTECTED TENURES — continued. 

Act XI of 1859, s. 37 — continued 
that his tenure was created prior to the permanent 
settlement, yet he is entitled to the benefit of the 4th 
exception in respect of any permanent structures 
that may be upon his holding Bhago Bibee v. 
Ram Kant Roy Chowdey I. L. R., 3 Calc , 293 

11. Under-tenure - 

holders. — Ryots , Rights of — Improvements on land 
— A person holding land which is not protected fiom 
the opeiation of section 37 of Act XI of 1859 by any 
of the first three exceptions, is yet entitled to the 
benefit of the 4th exception m lespect of any of 
the items mentioned therein which may have been 
established on the land , and theie is nothing m the 
words of the exception confining the benefit of it to 
tenure or under- tenuie holdeis, and excluding the 
lyots from it. JBhago Bibee v Ramkant Roy Chtno- 
dht y , I L. R„ 3 Calc , 293 , followed. The benefit 
of the 4th exception to section 37, Act XI of 1859, 
must he limited to improvements effected bond fide 
and to permanent buildings erected beloi e the revenue 
sales, and should not be conceded to anything subse- 
quently constructed, or which appears to have been 
constructed meiely for the purpose of defeating the 
rights of an auction-pui chasei Subject to this le- 
servation, it does not matter whethei the improvements 
have been effected by the, present holder or by some 
previous occupier Ajguk Ali v. Asmut Adi 

[I. L. R„ 8 Calc., 110 : 10 C. L. R. s 87 

i 

3 SALE OP SHARE OF ESTATE. 

12. Separation of estate. — Act 

XI of 1859 , 55 10, 1 U and 37.-“ Shares 33 of an 
estate . — The poition ot an estate foi which a separate 
account is opened undei sections 10 and 11 of Act XI 
of 1859, and the poition fiom which it is separated, 
aie equally “shares” within the meaning of section 
10 The latter (though it may for convenience’s 
sake he texmed the paient estate) cannot he consider- 
ed an entire estate within the meaning of section 37, 
but is still a share and liable to all the incidents of 
a share Monohub Mookebjee v. Hubomohun 
Mookebjee .... 1¥. R. s 27 

13. Act XI of 1859 , 

5 13 — Application for separate account without 
order of Collector — Section 13, Act XI of 1859, 
does not say that when an application has been made 
for a sepai ate account, hut when a Collector shall 
have ordered a separate account, that he is to put up 
to sale only the share m respect of which an arrear 
of revenue may be due An ordei setting aside the 
sale as to the plaintiff’s share therefoie reversed on 
appeal Rajendbo Kishore' Nabain Singh v. 
Doorga Koonwar . . # 7¥.R. } 154 

34. Act XI of 1859, 

5. 11. — Share of estate . — A sharer of a joint talook, 
whose share consists of a specific portion of land, 
can obtain protection from a sale foi arreais of 
revenue only under section 11, Act XI of 1859. 
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— continued 

3 SALE OF SHARE OF ESTATE — continued . 

Separation of estate — continued . 
mon registry of the talook as a shikmi talook under 
that Act will not preclude any person thinking him- 
self wronged by such registry from suing for the 
cancelment of the same Gour Ch under Goopto 
v . Tara Monee . . . 6 W. R., 217 

15. Act XI of 1859 , 

s. 11. — Separation of shares. — The proprietors of a 
certain lot having obtained a separation of their 
shares under section 11 of Act XI of 1859, there re- 
mained one share (comprising one village and one 
third of three other villages) which was sold for ar- 
rears of revenue, and purchased by W. Of this 
share W sold one village to P , who agreed to pay 
a certain sum as his share of the Government jum- 
ma, and then applied to the Collector to open a sepa- 
rate account at the rate which had been agreed upon 
The shareholders having objected, the Collector re- 
ferred the parties to the Civil Court under section 
12 P then brought a suit in the Civil Court for a 
separate account Meld that theie was no legal 
objection to plaintiff having his separate share 
opened at the rate he mentioned, even if the jumma 
on the share which lemamed in W.’s possession was 
excessive , foi if the whole estate were put up to sale 
for arrears on account of that remaining share, the 
other shareholders could always protect themselves 
by paying the sum due Poore o Chijndee Baner- 
jee v Ram Kanaye Ghose . 12 W. R. s 243 

16. Act XI of 1859 , 

ss . 10, 11, and 13 — Separation of shares. — Suit by 
purchaser at private sale for possession of specific 
share — The proprietors of a joint mehal, the jumma 
of which had heen partitioned under section 10, Act 
XI of 1859, were m possession of- specific shares 
nndei a private arrangement among themselves, but 
had not obtained separation of shares under section 
11 One of the piopnetors sold his shaie to the 
plaintiff, and the shares of two other propnetors 
who made default m payment of the revenue were 
sold under section 13, Act XI of 1859, and purchased 
by the defendants. In a suit for exclusive possession 
of the share pni chased by the plaintiff, — Meld that 
the defendants acquired by their purchase an inter- 
est m the property as an undivided estate, and the 
plaintiff was not entitled as agamst them to have 
exclusive possession of any specific share Gunga- 
DEEN Missee v. Kheeroo Mundul 

[14 B. L. R , 170 : 22 W. R„ 449 

4. INCUMBRANCES. 

( a ) Generally. 

17. Limit of power to avoid 

incumbrance . XI of 1859, s. 11 — Pur- 
chaser of entire estate — The power of a purchaser at 
a revenue sale to annul all incumbrances is limited 
to purchasers of entire estates. Kalidass Ghose 
v Chandra Mohini Dasi . . 8W. R., 68 

Madhfb Chttndee Chowdhry v Promotho- 
nath Roy . . . 20 W. R., 264 


SALE FOR ARREARS OF REVENUE 

— continued . 

4. INCUMBRANCES— continued. 

(5) Act I or 1845. 

IQ. Object of act. — Fraudulent pur - 

chaser — Sale by mortgagee — Act I of 1845 was 
not designed to protect a fraudulent purchaser as to 
the question whether a plaintiff could m point of 
law insist, notwithstanding an auction sale foi ar- 
rears of levenne, that as agamst him the sale ought 
to be viewed as a piivate sale. Meldth&t, under the 
circumstances, — a fiaudulent devise to bring about 
the same being alleged,— the sale must be considered a 
private sale. Tbe exception that a fraudulent pui- 
ehaser at an auction sale by a mortgagee will not 
defeat tbe equity of redemption, is an exception to the 
rule that a sale foi arrears of revenue gives a title 
against all the world Sidhee Ndzur Ally Khan 
v. Ojoodhyaram Khan 

[10 Moore’s I. A., 540 : 5 W. R., P. C., 83 

19 . Right to avoid incum- 

brances. — Right of purchaser . — Qucere, — Whether 
the auction-purchaser under Act I of 1845, at a sale 
for ai reais of revenue, was entitled to take free of all 
incumbrances created by the defaulting proprietor. 
Jtjggodeshhry Dossia v. Umaohubn Roy 

[7 W. E., 237 

20. Right of auction - 

purchaser. — Act I of 1845 , s. 26 — An auction-pur- 
chaser or a zemmdan at a sale for an ears of revenue 
is not entitled, under section 26, Act I of 1845, to 
eject a holder of a lakhiraj tenure though held under 
an invalid title. Doorga Pershad Chowdhry v. 
Rajendhr Narain Roy . . 2 Hay, 121 

21. Agreement by 

foimer owner as to divisionOf chur — Act I of 1845, 
s 26 — A purchaser at a sale for arrears of Govern- 
ment revenue, suing to establish his light to chur 
lands which had accreted to the purchased estate, is 
not bound by an agreement entered into by tbe pnor 
ownei with the owneis of the adjoining estate to 
divide the chur equally , such an agreement is an 
alienation of, or incumbrance on, tbe purchased 
estate, and therefore, undei section 26 of Act I of 
1845, void as agamst the puichasei {dissentiente 
Campbell, J.). But per Norman, J , and Campbell, 
J., it would seein that purchaseis under any of the 
sale laws since Xct XII of 1841 may be bound by 
a decree m a boundary suit agamst the prior owner. 
Bosetjntnath Chatteejee v. Ameeroonissa 
Khatoon . . . . 2 W. R., 191 

22. Act I of 1845 , s. 

26 . — Mohurrari tenant m Benares , Right of — Section 
26 of Act I of 1845, which enables auction-purchasers 
at sales for arrears of revenue to eject tenants m the 
piovmce of Benares, was by section 1 of Act X of 1859 
made subject to the modifications contained in the 
latter Act. Therefore, notwithstadmg a sale by 
auction for arrears of revenue, a mokurrari tenant 
in tbe provmce of Benares is entitled to receive a 
pottah at the fixed rent theietofore paid by him. 
Munro v. Baluck Singh 

[1 N. W., 153 : Ed. 1873, 235 
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SALE EOR ARREARS OE REVENUE 

— continued . 

4 INCUMBRAN CES — continued, 

(b) Act I OF 1845 — continued. 

Bight to avoid meumbranees — continued. 

23 . __ Act I of 1845, s . 

26, cl. 3 — Purchaser's right to evict — Khodkast 
kadimee ryot.’— Possession as a khodkast kadimee 
ryot having a right of occupancy (but not merely as 
a khodkast ryot for twelve years) barred an auction- 
purchaser’s light of eviction under clause 3, section 
26, Act I of 1845. Lotf Ali Khan v. Kashee Dyal 

’ [1 W. R., 6 

24. Act I of 1845, s. 

26 — 'Embankments — Embankments aie not incum- 
brances hable to be extinguished under section 26, Act 
I of 1845, which refers only to tenuies and leases. 
Collector of 24 -Pergunnahs v Joynarain Bose 

[W. R., F. B., 17 : 1 Ind. Jur., O. S. a 101 

(c) Bengal Regulation XI of 1822. 

25 . — Right to alter arrangements 

as to rent. — Purchase by Government — Position 
of old proprietors — An estate having been sold for 
arrears of revenue under Regulation XI of 1822, it 
was purchased by Government, and the Government 
as landlord laised the rents throughout the propeity. 
Reid that the revenue sale cancelled all former 
airangements entered into intermediately by the for- 
mer proprietor, and that the fresh settlement made 
by Government with the present piopnetois would not 
restoie former anangements and rates because they 
happen to be the heirs of the former proprietors 
Gungamonee v . Luteefoonissa Chowdhrain 

[7 W. R., 196 

26 . Right to cancel talookdari 

tenure. — Settlement — Eight to eject — The Govern- 
ment purchased the zeramdan rights m a pergunnah 
under Regulation XI of 1822 at a sale for an ears of 
Government revenue, and re- settled one of the talooks 
in the pergunnah (which talook had been created sub- 
sequently to the decennial settlement) with the plain- 
tiffs as talookdars. Subsequently, and after the tei ms 
for which they had re-settled with the plaintiffs had 
expired, the Government sold their zemmdari rights 
to the defendant, who ejected the plaintiffs In a 
suit to recover possession, — Reid that it was the in- 
tention of Government to retain talookdai s m posses- 
sion of their lands during the subsistence of their 
tenures subject to the condition of having their rents 
enhanced according to the pergunnah rates , and as m 
this case the proceedings which were taken by the 
Government showed that they did not cancel the 
plaintiffs’ tenure, the defendant who purchased from 
the Government could not eject the plaintiffs, who 
were entitled to retain possession, subject to a liability 
to enhancement. Under the sale law as it existed 
befoie 1822 a talook dar could not be dispossessed at 
the will of the purchaser, he was at most liable to 
pay the full pergunnah rate, and could only be ejected 
after refusal to pay the enhanced rate; but under 
Regulation XI of 1822 dependent talooks created sub- 
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— continued . 

4. INCUMBRANCES— continued. 

(c) Bengal Regulation XI of 1822 — continued 

Right to cancel talookdari tenure— conti 

nued . 

sequent to the decennial settlement were hable to be 
wholly avoided and annulled at the option of the pur- 
chaser at a sale foi arrears of Government revenue, 
unless they fell within the class contemplated by the 
32nd section of that Regulation. Where an auction- 
purchaser, under Regulation XI of 1822, intends to 
cancel a talookdai i tenure (a power which he might or 
might not exercise), he must take some clear step to 
declare the avoidance or cancellation of the tenuie. 
Assanoollah v. Obhoy Churn Roy 

[13 W. R., P. C. s 24 : 13 Moore’s I. A., 317 

27. Eight of cancel- 

lation by Government as auction-purchaser — Exer- 
cise of poioer of cancellation — Where the Privy 
Council, m the case of Assanoollah v. Obhoy Churn 
Roy, 13 Moore 3 s I. A., 317, recognising that the 
Government had, as the auction-purchaser at a sale 
for arrears of revenue, the option of cancelling and 
avoiding the talookdari tenure m that case, ruled that 
it was incumbent on Government to take some clear 
step foi the purpose of declaring the avoidance or 
cancellation of the tenure, and finding that the Gov- 
ernment had not exeicised that power, declared the 
under-tenant entitled to retain possession of his land 
duung the subsistence of his tenure, — Reid that the 
decision did not apply to a case m which the proceed- 
ings of Government showed that it had exeicised the 
power of cancellation Reid, also, that the indulgence 
m that case lefened mainly to tenures purchased 
between 1817 and 1822, but not to tenures created 
aftei Regulation XI of 1822 had informed persons 
that their lights weie liable to be cancelled by a pur- 
chaser at an auction sale for aneais of revenue. 
Aftabooddeen Mahomed v. Sanioollah. Sania- 
ollah v Aftabooddeen Mahomed 

[23 W. R., 245 

28. Right of Government to 

annul tenures.— Evidence of cancellation — Pre- 
sumption — Though on the sale of a zemmdari for 
an ears of revenue the Government has the right to 
annul all under-tenures not specially piotecfced, yet it 
cannot be taken for granted that the Government 
has enforced its extreme rights ; and even wheie the 
right of the Government to do so is asserted m the 
course of the proceedings, it is a mattei which has to 
he decided upon evidence, whether, having asserted 
its right, the Government afterwards actually en- 
forced it Triloohun Chuckerbtjtty v. Komola 
Kant Chuckerbutty Komola Kant Chuoker- 
butty V . Nurro Singho Singh . 25 W. R, ? 536 

29. Evidence of can- 

cellation. — Settlement — Eight to eject incum- 
brancers — Where at an auction sale for arrears of 
revenue the Government becomes the purchaser of the 
propeity, and afterwards makes a settlement with the 
former proprietors of the under-tenures, the question 
whether oi not the Government cancelled the under- 
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tenures existing at the time of the sale is one to he 
decided solely according to the effect of the proceed- 
ings taken hy the Collectoi m each case It is a mis- 
take to suppose that their Lordships of the Privy 
Council, m the case of Assanoollah v, Obhoy Churn 
Roy, 13 Moore’s Z. A , 317 13 W. R., P. C , 24, in- 
tended to lay down a general rule according to which 
all questions of this nature are necessanly to he de- 
cided. Shook Deb Shaha v. Alladi 

[2 C. Ii. R,, 13 

See Goobgo Pebshad Chuckebbutty v. Bani 
Nath Chuckebbutty . 2C.L. R„ 216 

qq # . — Right of purchasers.— Tender 

of Government revenue by defaulter’s mortgagee . 
Liability of Collector .—The purchaser at a revenue 
sale held in default of the payment of assessment, 
takes free of all incumbrances, although the levenue 
authorities, without otherwise depriving the defaulter 
of his right of occupancy, under section 36 of the 
Bombay Survey Act, I of 1865, have only sold his 
right, title, and interest Abdul Gam v Knshnaji 
Bhikan, 10 Bom , 416, and Gundo Shiddeshvar v 
Mardan Sahib , 10 Bom , 419, followed. The Collector 
may he responsible to the mortgagee of a revenue de- 
faulter for refusing to accept the tender made by him 
of the Government rent, but if he does refuse it, and 
the land is sold, the title of the purchaser is umm- 
neachahle. Ghelabhai Bhikabidas v. Pranjivan 
Ichhaeam . • • * .11 Bom., 21S 

3L : Right of ejectment. — Beng 

Reg. XI of 1822. — XTndet - tenures — Right to impeach 
sale.-- The right to impeach a sale of lands for ai« 
rears of Government revenue extends not only to the 
* defaulting propnetor, but to derivative holders under 
him By Bengal Regulation XI of 1822, section 30, 
all under-leases are extinguished by a Government 
sale of the proprietor's lands for arrears of revenue, 
and an auction-purchaser takes the lauds clear of all 
under-tenures At a sale by Government for ai real s 
of revenue, the Government became pm chasers, and 
afterwaids granted a lease of the lands for a term of 
yeais, and put their lessees into possession. At the 
time of the sale the lands were subject to an lstem- 
rari lease No suit was brought to reverse the sale, 
hut the Government some time afterwaids, m conse- 
quence of doubts as to the legality of the sale, offered 
to giv e up their rights under the sale, and to restore 
the° lands to the original proprietors, subject to the 
recognition of the claims of their lessees This offer 
resulted m an arrangement between the Government, 
the original proprietors, and the Government lessees, 
and eventually the original proprietors upheld the 
lease to the Government lessees to a pait of the lands 
called the Jungle Mehal foi a term of years at a 
reduced lent. In a suit by the istemrari lessee for 
possession, — Held (reveismg the decree of the Suddei 
Corn t) that by Bengal Regulation XI of 1822, sec- 
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tion 30, the istemrari lease was determined by the 
sale for Government arrears, and that the arrange- 
ment by which the lands were restored to the proprie- 
tors, subject to the rights of the Government lessees, 
was m the nature of a compromise, and not such an 
unconditional restoration as amounted to a reversal of 
the sale, and the consequent revival of he istemiari 
lease. Ahter,— If a suit had been brought and a 
decree made foi reversal of the sale Watson v 
Sbeemunt Lal Khan . 5 Moore’s I. A., 44:7 

( d ) Act XI of 1859. 

32. Lalchirajdan — 

Beng Reg VII of 1822, s. 10, els. 7 and 8 —Ar- 
rangement by Commissioner for payment of revenue. 
— Payment by all through principal proprietor — 
In a suit foi ejectment and khas possession by an auc- 
tion-purchaser under Act XI of 1859 the defendants' 
case was that after resumption of their lakhiraj 
tenuie a settlement had been made under Regulation 
VII of 1822 with* the pimeipal proprietor, and by 
that settlement it was at ranged that the Government 
revenue payable by all the proprietors, the defendants 
among them, was to he paid thiough the principal 
proprietor, and that the defendants were to hold pei- 
petual possession as shikmidars, and that their rights 
should he reserved intact Held that the possession 
of the defendants as lakhnajdars could not be dis- 
turbed as long as they paid the revenue assessed upon 
them under the settlement. Held also (Mabkby, J , 
dissentiente) that clause 8, section 10, Regulation VII 
of 1822, applied only to cases referred to m clause 7, — 
that is, of cultivating proprietors on pnttidari or 
bhyachan tenure, or the like, and not to a case of this 
kmd Ram Gobind Roy v Kushuffudoza 

[14 W. R., 1 

Affirmed on review, where it was held that a Com- 
missioner's amnlnama cannot destroy legal lights, 
even if no protest or objection be made The older 
of a Commissioner requiring pioprietois having se- 
parate jummas, to pay, for the convenience of the 
Collectoi, their shares of revenue through one of their 
number, cannot override their legal right of separate 
proprietorship allowed undei the settlement law and 
preserved by expiess record, or transform such right 
into a joint tenancy Where, therefore, such older 
had been made, and the defendants paid the levenue 
through one of their number and he made default, — * 
Held , the whole estate was not liable to be sold for 
his default. Ram Gobind Roy ©. Kushuffudoza 

[15 W. R., 141 

33 , Right to annul incum- 

brances. — Encroachments by neighbouring estates . 
— The principle under which pui chasers of estates at 
revenue sales acquire such estates m the condition 
they were m at the permanent settlement, is equally 
recognised by the sale law (Act XI of 1859) as by 
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the laws previous to it, and applies as much to ac- 
tual encroachments on the talook or estates by neigh- 
bours as to incumbrances or under-tenures created on 
it by the old proprietor or by his laches Goeuck 
Monee Dossee v. Htjbo Chundeb Ghose 

[8 W. R., 62 

34. — Permanently- 

settled estate — An auction-pui chaser at a revenue 
sale o£ a permanently- settled estate is remitted to all 
the rights possessed by the original settler at the date 
of the settlement. In order to abolish tenures and 
incumbrances subsequently cieated, his cause of ac- 
tion dates fiom his purchase The existence of such 
tenuies at the date of the permanent settlement must 
be proved by their holders, the presumption m favoui 
of a purchaser resting upon the principle that every 
bigka of land sold must contribute to the public 
revenue unless specially exempted The tendency of 
recent legislation and decision has been to give force 
to the contrary presumptions arising from long and 
undisturbed possession. Eobres v. Mahomed Hos- 
sein . 12 B. L. R., P. C., 210 : 20 W. R., 44 

33. Suit to annul 

under-tenures — Right to eject. — When an auction- 
purchaser at a sale for arrears of revenue creates a 
putni, he cannot sue to annul an nnder-tenure within 
that putni, as his whole power under Act XI of 1 859 
passes to the putmdai, who alone can institute such a 
suit. In such a case the putnidar’s competency to 
sue is not affected by the fact of his being a tenant of 
only a portion of the estate, pi ovided that portion 
contains the tenure which is sought to be lesumed. 
A putmdai, undei such circumstances, though he 
may recover lent, is not entitled to eject an under- 
tenant who had been allowed to dig a tank and 
remain m possession undisturbed by the former pro- 
prietor fora long period (say upwards of thn ty yeais), 
and who must therefore be assumed to have held with 
the acquiescence of the former proprietor, such ac- 
quiescence being equivalent to a lease. Sreemunt 
Ram Dey v. Kookoqr Chahd . 15 W. R., 481 

36. Land subject to 

mortgage . — Where land m the possession of a mort- 
gagee is sold by the mamlatdai foi ariears of Gov- 
ernment land revenue, — Held that as the land i evenue 
is the paramount charge on the land, whoever derives 
title from the occupant takes it subject to that chaige ; 
and that, therefore, the purchaser at the sale was 
entitled to the land, free from any mortgage lien. 
Abdue Gant v Kbishnaji Bhikaji 

[10 Bom., 416 

37. Right acquired by pur- 

chaser. — Act XI of 1859 , ss. 11, 13, 54 — Sale of 

* share of zemmdart, — A., m exchange for his lakhi- 
raj land, obtained in 1791 from bis zemindar 441 
bighas of mal land, which the zemindar thereupon 
created rent-fiee. The zemindar fell into arrears. 
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Right acquired by purchaser— continued. 

and the zemindar 1 was sold. Subsequently, three 
persons, who had become owners of the zemmdari, 
applied to the Collector undei section 11, Act XI of 
1859, and the Collector opened separate accounts 
with each of them for the revenue of their respec- 
tive shares The revenue due from one of them fell 
into ai rears, and his share, which included the 441 
bighas, was sold under section 13, and purchased by 
tbe plaintiff, who now sued the descendants of A. 
to recover possession. Held that a sale of a shaie of 
a zemmdan under section 13, Act XI of 1859, does 
not convey to the purchaser the share free from all 
incumbrances created by the foimer zemindar, but 
he acquires the share, as laid down in section 54, 
subject to all incumbrances. Kasinath Koowar 
v. Baneubehari Chowdhey 

[3 B. L. R., A. C., 446 

S. C Kasheenath Koonwab v Bunko Be- 
haeee Chowdhey . . 12 W. R., 440 

38. Act XI of 1859, 

s. 32 — Right of purchaser to eject holders of howala 
and neem- howala tenures — Where certain howala and 
neem-howala tenures were never set aside by tbe 
Revenue Settlement or Revenue Commissioner’s 
orders, from the time they were recorded as existing 
rightful hereditary tenures of those classes at the 
first settlement, — Meld that the pui chaser of the 
ousut talook could not eject the holders of those tenuies 
under section 32, Act XI of 1859, so long as they 
paid then jumma according to the settlement jumma- 
bundi. Buroda Kanth Laha n. Gobind Chun- 
deb Gooho Kabee Kinkur Roy v, Gobind 
Chunder Gooho . . * . 7 W. R., 50 

39. Act XI of 1859 , 

s 37 — Incumbrances — Right of purchaser — A pur- 
chaser at a sale for arrears of revenue, with a para- 
mount title undei section 37, Act XI of 1859, ac- 
quires the estate free from any incumbrance which 
accrued thereupon from the laches of foimer pro- 
prietors, in the same way as he would have acquired 
it free from any incumbrance created by sale, lease, 
or mortgage. In the absence of any proof to the 
contrary, such purchaser must he assumed to be tbe 
owner. Thakoor Dass Roy Chowdhey v Nu- 
been Kishen Ghore . . 15 W, R^ 552 

40. Act XI of 1859, 

s. 37. — Suit to cancel under-tenures — Right of pur- 
chasers — On tbe 13th January 1871 A. and P. pur- 
chased an estate sold for arrears of Government 
revenue. The original proprietors asserted their 
right to collect the rents of a portion of the property 
by virtue of holding two shikmi talooks and a howala 
tenure This right was affirmed by the High Court 
in April 1875 B had previously sold his interest to 
C. On the 29th May 1876 A created a putni of 
his 8 annas m favour of D. and E., and on the 4th 
July 1876 C* purchased all the rights of the 
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Right acquired by purchaser— 

grnal proprietor. On the 18th January 1877 A* 
sued under Act XI of 1859, section 37, to cancel or 
vary the tenures, making the original proprietors, 
0. and various tenants, defendants. C. objected that 
A. had no right of suit or cause of action, as he had 
parted with all his rights to D. and E., and that 
as his entire interest m the estate was only 8 an- 
nas, he could not sue to cancel a part only of the 
sub-tenures. D and E. then applied to be made 
parties. Meld they could not sue, as they were not 
purchasers of an entire estate within section 37, Act 
XI of 1859. Even on the assumption that X) and E. 
were properly made plaintiffs, the lower Appellate 
Court should have taken into consideration certain 
admissions made by them as to the existence of the 
under-tenure, both before and after tbe Government 
sale. Sreemunt Earn Hoy v. Koohoor Chand , 15 
W. R , 481, followed Dwabkanath Pad v Gbish- 
chundeb Btjndopadhya . L L. R., 6 Calc., 827 

41. Unrecorded co- 

partner, Purchase by — Incumbrances — Act XI of 
1859, ss. 37, 53. — A , iu November 1862, purchased 
a portion of an estate sold in execution of a decree 
against the then proprietor. This sale was not con- 
firmed till the 9th February 1863. Default occurred 
m the payment of the Government le venue m Janu- 
ary 1863, and the entire estate was put up for sale 
by the Collector, and pui chased by A. on the 29th 
March 1863. Meld tliat A at the tune of his 
second purchase, was an unrecorded co-paitner of an 
estate within the meaning of section 53 of Act XI 
of 1859, and therefore took the entire estate subject 
to all the incumbrances existing at the time of the 
Government sale for arrears of revenue. Abdool 
Babi v. Ramdass Coondog 

[I. L. R., 4 Calc., 607 

42. — — — Re-purchase by 

co-proprietor — Rights of under-tenants . — Incum- 
brances. — Act XI of 1859, s. 53. — Under section 53 
of Act XI of 1859, a co-proprietor who purchases an 
estate at a sale for arrears of Government revenue 
takes it subject to the incumbrances cieated by the 
defaulting proprietor. Mahomed Gazi Chowdhby 
v. Leicesteb . . , 7 B. L. R., Ap., 52 

S. C. Mahomed Gazee Chowdhby v Peabee 
Mohtjn Mookebjee . . 16 W. R., 136 

And this is so whether he purchases benami or from 
the benamidar after his purchase See same case, 
and case of Alum Manjee v, Ashad Ali 

[16 W. R., 138 

43. Act XI of 1859, s. 54 — Bond 

fide incumbrances — The object of section 54, Act XI 
of 1859, is to protect, not every incumbrance which 
may be set up, but only bond fide incumbrances exe- 
cuted m contemplation of an impending sale or in 
fraud of a possible purchaser Where surrounding 
circumstances suggest such creation, it is for the 
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Act XI of 1858, s* 54 -^continued. 
party setting up the incumbrance to establish its 
bond fide character Monohub Mookebjee v Joy- 
kishen Mookebjee . . .5 W. R., 1 

44. — — — Lease of a share . — 

A lease of a share is protected under section 54, Act 
XI of 1859. Kai.ee Puddo Ghose v Monohtjb 
Mookebjee , . . . 7 W. R., 295 

45 . - Mad. Act II of 1864.— Bale 

of land mortgaged . — Purchase by mortgagee — 
Equity of redemption . — Where land has been mort- 
gaged and while m the possession of the mortgagee 
sold for arrears of revenue under Madras Act II of 
1864, and purchased by the mortgagee at the reve- 
nue sale, such sale does not necessarily deprive the 
mortgagoi of his right to redeem, Jayanti Laksh- 
MAYA V. YeBUBANDI PEDDA APPADU 

[I. L. R„ 7 Mach, 111 

46 . Beng. Act VII of 1868, s. 12. 

— Auction-purchaser, Right of — LaTchiraj grant . 
— Onus probandi . — A person seeking to obtain the 
benefit of section 12, Bengal Act VII of 1868, must 
give some pnmd facie evidence to show that the 
incumbrance which he seeks to avoid is an incum- 
brance falling withm the terms of the section, — that 
is, an incumbrance imposed on the tenuie by some 
one who previously held it The law relating to 
lakhiraj grants reviewed and explained Koybash- 
BASHIHY DOSSEE V GOCOOLMONI DOSSEE 

[L L. R., 8 Calc., 230 : 10 C. L. R., 41 

5. PURCHASERS, RIGHTS AND LIABILITIES 
OF— 

47. — - — — Purchaser of rights of Govern- 

ment. — Limitation . — An auction-purchaser of the 
rights of Government m a talook sold for arrears of 
revenue is not pnvy m estate to the defaulting pro- 
prietor. He does not derive his title fiom him, and 
is bound neither by his acts noi by his laches. The 
purchaser, moieovei, is bound by no limitation which 
would not bind or affect the Government. The 
talook m this case having come mto the possession 
of Government by lesumption m 1841 , — Meld that 
the auction-purchaser could have no better title, and 
could be m no better position than the Government 
at the time of resumption. Buzlooi. Rahman v . 
Pbandhun Dutt . . .8 W. R., 222 

48. Purchaser at sale on de- 

fault of purchaser of rights of Government. 
— Government proclamation, — Act XI of 1859. — ’The 
Government having sold its zemindan rights in cer- 
tain talooks after a proclamation that the purchaser 
would be bound to abide by the settlements entered 
into by it with the defendant talookdars, one of the 
talooks, a mehal, J. C. B , was purchased with this 
reseivation by M., who then sued without success to 
eject the proprietor of the said talook. After this, M. 
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chaser of rights of Government— conti- 
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having defaulted m the payment of the Government 
revenue, the inehal was sold for arrears under Act 
51 of 1859, and purchased by G. Meld that G was 
in a very different position from M (who had pur- 
chased the zemmdan lights of the Government), and 
was not hound by the terms of the Government 
proclamation, but was, as his sale certificate showed, 
the purchaser of an entire estate sepaiately recoided 
on the Collector’s rent-ioll. Gholam Mushroom: 
v. Ashuck Jan Bibee . . 25 W. R. s 86 

40 t Bight to resume and assess 

lakhiraj land.— Act XI of 1859 , s 54 —When the 
formei piopnetor had a right to bring a suit to 
resume and assess laklinaj land, the auction-pur- 
chaser of his rights and interests acquned the same 
right under section 54, Act XI of 1859 Dabee 
Munnee Chowdhrain v. Faqujber Chundbr Sha- 
ha W. R., 1864, 293 

50. Period from which title of 

purchaser dates.— Act I of 1845, s 20 —The title 
of an auction-purchaser at a sale for arrears of 
levenue accrues, not from the date of sale, but from 
the date on which the sale was confirmed, and certi- 
ficate granted undei section 20, Act I of 1845. 
Dheptjt Sin oh v. Mothooranath Jah 

[W. R., 1864, 278 

51. Liability for Government 

revenue. — Right to recover money paid for ar- 
rears of revenue — Act XI of 1859, s. 21 — The pur- 
chaser of an estate sold for aneais of revenue on the 
29th Pous, the latest date of payment of the revenue 
due for the three months previous to Pous, is not en- 
titled to lecover from the defaulter the amount 
of revenue which he was subsequently obliged to pay 
for the month of Pous. Khema Soondaree Dossia 
v Nundeoomar Goopto . . 4 W. R., 75 

52. Suit for money paid 

for arrears of revenue — Character of Government 
revenue.-— Apportionment of revenue , — Purchaser's 
liability . — Government revenue does not become due 
from day to day, but at certain specified times, 
according to the contract of the parties, or the custom 
of the distuct m which the lands liable to pay such 
revenue are situate It is not, therefore, liable to ap- 
poitionment, and the person who is the owner of a 
revenue-paying estate at a time when the payment of 
the revenue falls due, is the only person liable for its 
payment. The purchaser of an estate which pays 
Government le venue takes it subject to all revenue 
and cesses, whether m arrear or accruing Meld, 
therefoie, m a suit by a purchaser for a certain sum 
for Government revenue and cesses, which became 
due after the date of, though due for a penod pievi- 
ous to, his pui chase, which sum he alleged he had 
been compelled to pay to save his interest in the 

IV 
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subject of his purchase, that he was not entitled to 
recover. Chatraput Sing-h v Grinbra Ch under 

Roy . I. L. R., 6 Calc., 389 : 7 C. L. E., 456 

See Wozeer Begrjm: v. Fbzloonissa 

[W. R., 1864, 373 

53. Registered occu- 

pant — Bom. Survey Act, I of 1865 — Government 
revenue being a paramount charge on the laud, it 
adheres to the laud and to every poition of it in- 
dependently of the hands into which it passes, oi the 
subordinate rights that may have been cieated by the 
occupant out of his own qualified propnetoi ship ; so 
that, even after a valid sale of the land by the occu- 
pant to a pm chaser who neglects to get his name 
registered in his hooks, the Collector may, after giv- 
ing notice of the failure to pay the revenue to 
the registered occupant, in whom alone, according to 
the Bombay Survey Act, I of 1865, vests the right of 
conditional occupancy, put up the land for sale, and 
the pui chaser gets occupancy rights free fiom all 
claims on the part of the first purchaser. Gundo 
Shiddheshvar v. M ard an Saheb , 10 Bom., 419 

54. Beng Reg . XLIV 

of 1793, ss 5 and 7. — Enhancement of rent. — The 
object of section 5, Regulation XLIV of 1793, taken 
together with section 7, was not the destruction of 
the under-tenures upon the sale of the parent estate 
for an ears of Government revenue It only em- 
powered the purchasei at such sale to avoid the subsist- 
ing engagements as to lent, and to enhance the lent 
to that amount at which, accoidmg to the established 
uses and lates of the perguunah oi distuct, it would 
have stood had the cancelled engagement so avoided 
never existed Qucere , — Whethei such a powei was 
given only to the purchaser or to him and his hens, 
or whether it was a power attaching to the zemmdan 
and passing to subsequent purchasei s. Shurnomoyee 
v . Suttes Chtjnber Roy . 2 W. R., P. C., 14 

S. C. SUENOMOYEE V. SUTTEES ChUNDER Roy. 

[10 Moore’s X. A., 123 

55. Beng Reg. XI 

of 1822, ss. 80, 33 — Beng Reg XLIV of 1793, 
s 5 — Beng Reg . VIII of 1793, s 51 —A zemmdan 
was sold for ai rears of Government revenue under 
Regulation XI of 1822, The purchaser’s representa- 
tives sued to enhance the rent of the under-tenure. 
Meld that they had no right to enhance. The rights 
of the pui chaser weie defined by sections 30 and 33 
of Regulation XI of 1822, which were repealed 
by Act XII of 1841, and that Act, with the exception 
of the 1st and 2nd sections, was again repealed by 
Act 1 of 1845. Neither of the two last-mentioned 
statutes contains any saving of lights acquired under 
the statutes which it repealed, but expressly limited 
the enlarged powers which it gave to purchasers 

8 i 2 
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at sales for revenue arrears to purchasers at future 
sales A sale for arrears of levenue cannot of itself 
merely, and without any act, proceeding, or demon- 
stration of will on the part of the purchaser, alter the 
character of an under-tenure. Semble,— Section 5, 
Regulation XLIV of 1793, is now of no force for any 
purpose but that of declaring the general principles 
upon which all the subsequent legislation has pro- 
ceeded, — viz., that of putting a purchaser at a sale for 
arrears of revenue m the position of a party with 
whom the perpetual settlement of the estate was 
made. Whei e an under-tenure existed at the time of 
the decennial settlement, the only right which the 
zemindar could exercise over it was that conferred by 
section 51 of Regulation VIII of 1793 The decision 
in the case of Suruomoyee v Suttees Chunder Roy , 
lit Moore's I A., 123, commented on, explamed 5 and 
reiterated. Satyasaban Ghosal v. Mahesh Chan- 
dra Mittee . . . 2 B. L. R., P. C., 23 

S C Stjtto Surbun Ghosal v Mohesh Chun- 
der Mitter. Sutto Surrun Ghosal v 
Tarinee Chunder Ghose 

[12 Moore’s I. A., 263 : 11 W . R., P. C., 10 

S. C m High Court, Sutto Churn Ghosal v • 
Mohesh Chunder Mitter Sutto Churn 
Ghosal v Tarinee Churn Ghose 

[3 W. R., 178 

56. Certified purchaser. —Act XI 

of 1859 , s. 36 — Suit by certified purchaser. — Rena - 
vnidar — A certified purchaser at a sale for arrears 
of revenue, suing to recover possession of land from 
which he has been ousted, is not debarred from the 
benefit of section 36, Act XI of 1859, unless he 
has acknowledged himself to be a benamidar. 
Jadub Ram Deb v Ramlochun Mudduck 

[5 W. R., 56 

Review rejected . , S. C. 19 W. R., 189 

57. Act XI of 1859, 

ss 36 and 53 — Purchase by former propnetoi — 
One of the co-shareis m an estate which had been 
sold under Act XI of 1859 sued to lecover her share 
fiom the certified purchaser (Jf ), himself one of the 
original owneis Her case was that she provided a 
portion of the pm chase-money, hut that her name 
was not legisteied on account of M's having no 
w ntten authonty to act on her behalf M , howevei, 
executed an xkiarnamahin which he admitted receipt 
of the purchase-money of plaintiff’s 2 annas share, 
and covenanted to give her possession. Defendant 
denied having received any contribution or considera- 
tion-money from the plaintiff, though admitting 
execution of the lkrarnamah Meld that no separate 
title was given to the plaintiff by the lkrarnamah, 
and that the suit was substantially one to oust a 
ceitified pui chaser on the ground that part of the 
pui chase was made on behalf of another person, and 
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— continued . 

5. PURCHASERS, RIGHTS AND LIABILITIES 
OF — continued 

Certified purchaser— continued. 

the suit was therefore barred by section, 36 of Act 
XI of 1859 Meld, also, that there is nothing m Act 
XI of 1859 which makes it illegal for a former pro- 
pi ietor or co- sharer to be a purchaser of his estate 
at a sale for arreais due on that estate Neynum v. 
Muzueeur Wahid . . . 11 W. R., 265 

6. DEPOSIT TO STAY SALE. 

58. Right of person making 

deposit. — Act I of 1845 , s. 9 — By Act I of 1845, 
section 9, it is enacted, with reference to sales for 
arrears of revenue, that Collectoi s shall, at any time 
before sunset of the latest day of payment, receive as 
a deposit, from any party, not being a proprietor of the 
estate m arrear, the amount of the arrear of revenue 
due from it, to be earned to the credit of the said 
estate , and if the paity depositing, whose money shall 
have been so credited as aforesaid, shall prove before 
a competent Civil Court that the deposit was made m 
order to protect an interest of the said party which 
would have been endangered or damaged by the sale 
of the estate, he shall he entitled to recover the 
amount of the deposit, with interest, fiom the pro- 
prietors of the estate Meld that the person so de- 
positing money for arrears does not thereby acquire 
any lien on the estate. Fagan v. Sreemotee Dossee 

[Marsh., 226 

S. C. Sreemotee Dossee v. Fagan 

2 Hay, 75 

59. Right of one proprietor 

against co-proprietors. — Right against putmdar 
of co-proprietor . — A propnetoi who has paid his 
own and his defaulting co- proprietor's shaie of 
the Government revenue to save the estate from sale, 
can recover from him the co-proprietor's shaie of the 
revenue, but he caunot recover it fiom the lattei’s 
putnidar, whose only liability was to pay his rent to 
his lessor. Bykuntnath Achabjee v. Gooroo 
Churn Bose . . . . 7 *W. R., 247 

00 . Right of person both pro- 

prietor and mortgagee. — Payment made as 
mortgagee to save estate from sale — A person who 
is both proprietor and mortgagee is not entitled as 
mortgagee to claim a deduction on account of Govern- 
ment le venue paid by him to save the estate from 
sale for arreais of revenue, when after resumption it 
ceased to be a lakhiraj estate, which payment it was 
his duty to have made m his capacity of propi ietor. 
Doolar Chunder v. Damoodur Narain 

[3 W* R., 162 

01 . Voluntary payment. — Right 

of mortgagee to recover revenue paid. — Suit for 
Government revenue paid by mortgagee in possession 
of property mortgaged for a debt secured by an in- 
stalment-bond executed mhis favour by the mort- 
gagor through a mooktear. Although the plaintiff 
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could not prove the execution by the defendant of the 
power of attorney m the name of the peison alleged 
to have signed the bond for the defendant, yet as the 
plaintiff had paid the arrears of revenue due on the 
mortgaged property m the bond fide belief that he 
had a rightful interest m it, and would thereby save 
the property from sale, and be entitled to recover the 
money so paid, such payment was held to be not 
officious, and the suit was decreed Badatjm Koo- 
wur v . Lalla Seettti Pershad • 5 W. R., 126 

62. Act XI of 1859, 

s. 9 — Suit by mortgagee to recover deposit of arrears 
of revenue . — A mortgagee who obtained a decree f oi 
possession with mesne profits on 11th May 1864, sued 
the mortgagor, under section 9, Act XI of 1859, to 
recover a sum alleged to have been paid by plaintiff 
on account of Government revenue for the quarterly 
kisfc falling due on the 25th June following. Held 
that as at the time the deposit was made the plaintiff 
was the proprietor of the estate m arrears, he was not 
a party contemplated in section 9, and the suit did not 
lie Jtjssoda Dossee v Matitnginee Dossee 

[12 W. R., 249 

63. Sale afterwards 

set aside — Payment by purchaser made pending 
proceedings to set aside sale to save estate from 
further sale — Plaintiff, the inchoate owner of an 
estate pui chased by him at a sale m execution of a 
decree against it, was held justified, whilst the pro- 
ceedings with legard to the validity of the sale were 
pending, m preseiving the estate from sale to an- 
other, whether for ai rears of Government revenue 
or for the amount of a decree for which the estate 
had been attached, and when the sale to him was set 
aside and restoied to A , entitled to be repaid any 
amounts bond fide paid by him for the preseivation 
of the estate. If A made any arrangement with 
mokurrandais by which the latter stipulated to pay 
the Government revenue for him, plaintiff could not 
lecover fiom the mokuiraridars, there being no 
privity between him and them His remedy was 
against A , who again had his remedy against the 
mokurraridars. Hossein Buksh Khan v. Roy 
Dhttetitt S im . . .18 W. R. ? 289 

64. Liability of estate held by 

Hindu widow for debt incurred to person 
making payment to protect tenure.— Act I 
of 1845 , s 9 — An estate mortgaged was about to he 
sold for an ears of Government levenue, when it was 
saved fiom sale by the mortgagee depositing a sum 
sufficient to dischaige the revenue The moitgagee 
brought a suit against the person m possession of the 
talook, the Hindu widow of the original mortgagor, 
seeking, under section 9, Act I of 1845, to obtain re- 
payment from her personally of the money paid to 
save the sale of the talook, not making the rever- 
sioners defendants, and not praying that the talook 
in its entirety might he sold to pay the amount due. 
A decree was given m that suit to the mortgagee. 


SALE FOR ARREARS OF REVENUE 

— continued 

6 DEPOSIT TO STAY SALE — continued. 

Liability of estate held by Hin du widow 
for debt incurred to person making 
payment to protect tenure— continued 

and on execution of that decree the reversioners in- 
tei vened Meld that the moitgagee and those claim- 
ing undei him had no chaige on the estate, and weio 
not entitled to have it sold m its entirety to pay the 
amount which was paid m to stop the sale of the 
estate The action brought under section 9, Act I 
of 1845, was only a personal action, and the deciee 
gave no remedy against the land, the sale of which 
for ai rears of revenue had been stopped by the 
deposit. In such a suit the question is not whether 
the person who pays the ai rears acquires theieby a 
charge on the talook which he saves from sale, but 
whether he seeks to enforce that right he must do 
so m a suit propeily framed for that purpose, and 
not merely m a smt which is confined to a personal 
remedy against the person m possession of the talook 
If the person who so pays the arrears of rent seeks 
repayment only, under the scetion and law cited, as 
against the person m possession of the talook, who 
has only a limited interest therein, and confines his 
suit to that object, the decree so obtained against the 
person in possession can only be made effectual 
against the propeity of that person, including such 
interest as he had in the talook This ruling does 
not affect the general doctrine that, m a suit brought 
by a third person, the object of which is to recover, 
or to charge an estate of which a Hindu widow is the 
propnetress, she will, as defendant, represent and 
protect the estate, as well m respect of her own as of 
the reveisionary interest ' Nogender Chtjndro 
Ghose v Dossee . . . 8W,B, P. C. 5 17 

S. C Nugender Chtjnder Ghose v Kaminee 
Dossee . . . 11 Moore’s I. A., 241 

65. Payment by putmdar to 

save tenure from sale. — Mistake m Coll ectoi ate 
in crediting payment ai deposit — The payment of 
revenue into the Collectorate by a putmdar to save 
the estate from sale is equivalent to payment of the 
putm rents to the zemmdar. The fact that the ze- 
mindar had himself paid money into the Collectorate 
which he intended as revenue, but which by mistake 
was credited to a deposit account, and for which he 
took a receipt showing that the money was leceived 
as a deposit, and not as a payment of revenue, does 
not render the putmdar liable Jotender Mohuh 
Tagore v . Kjshen Monee Dabee 

[W. R., 1864, Act X, 11 

66. Payment by shareholder. 

— Voluntary payment of arrear of revenue. — Right 
to reimbursement — Act XI of 1859, s 18 — A share- 
holder voluntarily coming forward and paying an 
arrear of revenue due by a defaulting co- shareholder 
who has a separate account, before the share of such 
defaulter has been put up for sale under the provi- 
sions of section 13, Act XI of 1859, cannot claim to 
he reimbursed by such defaulter, nor is the defaulter 
under any legal obligation to repay the amount ad- 
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vanced Kishen Chtjnder Ghose v, Muditon 
Mohun Mozoomdar . . , 7¥,E., 365 

87. Bight of suit to recover 

amount of deposit.— Act XI of 1859, s . 9,— Suit 
to recover amount paid as deposit to save estate 
ft om sale , — Where a party pays mto the Coilectorate, 
under the provisions of section 9, Act X of 1859, 
arrears of revenue due by a defaulting proprietor of 
an estate, his suit to recover the amount paid is not 
inadmissible merely because there exists no privity 
between plaintiff and defendant. Woomamoyee 
Btjbmonya o. Hills , . . 11W. R.,377 

68. Bight of suit to recover 

amount deposited, — Payment made by mokur- 
raridar for predecessor — Payments of revenue m 
excess of lease — Voluntary payment — Instalments 
of Government revenue paid by a mokunandar on 
account of his predecessor, being necessary payments 
made to save the estate from sale, are recoverable, 
but not undei Act X of 1859 Payments on account 
of Government revenue m excess of lease are not re- 
eo\erable Bunwaree Kishore v. Joy Chunder 
Gossain . . . . * 2 W. R., 262 

69. Obligation of lender of 

money to stay sale.— Necessity — A lender is 
not bound to inquire into the exact amount neces- 
sary to be borrowed to save an estate from a sale for 
arrears of Government revenue. It is sufficient if he 
satisfy himself of the existence of a necessity to 
justify him m looking to the estate for repayment. 
Ktjyfer Chtjnder Banerjee v. Guddadhur 
Mtjndle 3W. R.,122 

7. SALE-PROCEEDS. 

70. — - ■ Bight to surplus proceeds. 

— Estate subject to mortgage — When mortgaged 
lands aiesold for arrears of Government revenue, not 
accrued through default of the mortgagee, any pro- 
ceeds which may arise from the sale m excess of the 
ai rears belong to the mortgagee, and he has a right 
of action for their recovery. Heeba Laid Chow- 
DHEY V, JANOEEENATH MOOKEEJEE 

[16 W. R., 222 

71 . . Bight to payment out of 

surplus proceeds. — Liability of purchaser to 
reimburse judgment ‘debtor,— Act XIX of 1878 (W.- 
W. P Land Kevenue Act, s. 146 . — Act X of 187*1, 
s, 816 —A share of a mehal, arrears of Government 
revenue being due m lespect of the whole mehal, 
was sold in execution of a decree. The existence of 
the arrears was notified at the time of sale The 
title of the purchaser to the share vested from the 
date of the sale. Act X of 1877, section 316, being 
m force at that date The Collector attached and 
realised the amount of the arrears out of the surplus 
sale-proceeds. Meld that, inasmuch as at the date of 
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the realisation of the arrears out of the surplus sale- 
proceeds, the purchaser was the piopnetor of the 
share, and it and he weie responsible under section 
146 of Act XIX of 1873 (N -W. P Land Revenue 
Act) for the arrears, the payment of the arreais out 
of the surplus sale-proceeds must he regarded as a 
payment made m imitum by the judgment-debtor 
for the purchaser, aud the judgment-dehtoi was 
entitled to be reimbursed by the purchaser Ham 
Chand v. Fateh Singh . I. L. R., 6 All., 112 

72. ■ - Suit for sale-proceeds by 

mortgagee. — Omission to give notice of charge on 
estate sold . — A . purchased certain villages in the 
name of his son P A,, being indebted to C , executed 
a mortgage-bond and deposited the title-deeds of 
those villages with C. as security for the debt C. 
afterwaids sued A, for recovery of the mortgage- 
debt, and ultimately obtained a decree m his favour. 
Pending this suit A. died and was succeeded by B. t 
his heir, agamst w hom the suit was revived B became 
a defaulter to Government, when the Government 
authorities seized the villages, and took steps for 
bringing them to sale to satisfy the Government 
demands C. informed the Government officer of his 
claim, and petitioned to have the sale stayed, but the 
Collector sold the villages as the property of B., sup- 
pressing the notice of the equitable charge of O, 
upon the villages. C, then sued B , the Collector, and 
the auction-pui chasers, claiming to be entitled to the 
sale-proceeds of the villages m the hands of the 
Government in satisfaction of his mortgage-debt. 
The Sudder Dewany Court dismissed the plaintiff's 
claim, on the giound that the decree made m the suit 
against A was against the effects of A and only ap- 
plied to such property as B , was in possession of at 
that time ; and that as it had been sold to realise the 
demands of Government, the decree did not apply to 
the villages. This decision was reversed on appeal, 
the Judicial Committee holding, first, that the suit 
was properly instituted for recovery of the sale -pro- 
ceeds in possession of Government, as the decree 
obtained by C against B. operated as a conversion of 
the estate of A ., making it assets m B *s hands, 
which 0. had a right to follow, secondly, that as 
the Government had notice of C7s equitable charge 
upon the villages, and suppressed that fact at the 
auction sale to the purchasers, theie was a clear equity 
in 0 to call upon the Government for payment out 
of the auction-proceeds received by them, and an ac- 
count was directed of the amount leceived by the 
Collector from the sale of the villages with interest, 
so far as the amount received would extend to the 
payment of 07 s moi tgage-debt Semble,— Where pro- 
pel ty is sold hy Government for general debts and 
not for ai rears of revenue, they sell only the interest 
of the debtor, and do not guaiantee the vendor a 
title. Douglas v , Collector or Benares 

[5 Moore’s I. A„ 271 
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8. SETTING ASIDE SALE. 

(a) Irregularity. 

73 . ■ ■ ■ Irregularity in conduct of 
sale.— Act XI of 1859 , ss 25, 26, 27-33.— Sub- 
stantial injury — Form of petition — Remedy by 
suit — The object of the revenue sale law (XI 
of 1859) is to give a title to the purchaser which 
shall not be open to challenge by anybody; and 
the only ground on which a revenue sale can be set 
aside is (section 25) that of irregularity m con- 
ducting the sale, m winch case the Commissioner can 
set it aside on a petition of appeal presented to him 
'within fifteen days of the sale. The petition may 
disclose a case ot hardship oi injustice wheie me- 
gulanty does not exist, as, for instance, that the sale 
has taken place where no arrear is due, and under 
such circumstances the Government, undei section 
26, may set aside the sale. If the Commissioner 
will not interfere, the party aggrieved may, within one 
year of the sale becoming conclusive (section 27), bring 
an action m the Civil Court under section 33, and 
the Court may set aside the sale on proof of irre- 
gularity and substantial injury caused thereby. If 
no irregularity producing substantial injury is proved, 
the Civil Court cannot entertain an action to set 
aside a sale for arrears, andthe only course open to an 
mjuied party is by a suit for damages as provided for 
in section 33. Womesh Chunder Chatterjee v. 
Collector or 24-Pergunnahs. Woomesh Chun- 
der Chatterjee v. Isharutoollah 

[8 W. R., 439 

74 . Omission to give notice of 

sale. — Aet XI of 1859, s 33 — Material injury , — 
Setting aside sale. Ground for —To sell an estate for 
arrears under Act XI of 1859, after lulling the pro- 
prietor into a false security by failure to give him a 
notice which the law prescribes as a condition pie* 
cedent of a sale, is of itself a very material injury ir- 
respective of the amount of purchase-money leahsed, 
and one amply sufficient to wan ant a Court m an- 
nulling the sale under section 33 Mohabeer 
Pershad Singh v. Collector oe Tirhoot 

[15 W. R., 137 

75 . Irregularity in issue of 

notice. — Ground for setting aside sale. — Damage 
to defaulter. — A sale under Act XI of 1859 may 
not be set aside on the ground of irregularity m the 
issue of notices, uuless such irregularity is shown to 
have caused loss or damage to the defaulter. Lulee • 
ta-Kooeb v. Collector or Tirhoot 

[19 W. R., 283 

70 . — Notification of sale. Neces- 

sary contents of.— Act XI of 1859, s 33 —It is 
unnecessary to specify m the notification of sale the 
names of the mouzahs included m the propei ty 
sought to be sold All that is necessary is, to specify 
the estates or shares of estates, and the number they 
bear m the Collectors office. Amirunbssa Kha- 
toon v. Secretary or State por India in Coun- 
cil ... . I. L. R., 10 Calc., 63 
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8 . SETTING ASIDE SALE — continued. 

(a) Irregularity — continued. 

Notification of sale. Necessary contents 

of — continued . 

S. C. Amieunnessa Khatoon v. Browne 

[13 C. L. R., 131 

Zbrkalee Kooer v. Lalla Doorga Pershad 

[16 W. R., 149 

77 . Notification of sale. Omis- 

sion m. — Revenue-paying estate. — Sale of share of 
an estate — Recorded proprietors — Omission of 
names of proprietors — Irregularity — Act XI of 
1859, ss 6, 33. — When a notification of sale of a 
share m a revenue- paying estate is issued under sec- 
tion 6 , Act XI of 1859, the circumstance that such 
notification does not contain the names of all the re- 
corded proprietors of the share, hut only the name 
of one of them, does not amount to an irregularity 
within the meaning of section 33, Act XI of 1859. 
Secretary of State for India in Council v . 
Rashbehaby Mookerjee 

[I. L. R., 9 Calc., 591 : 12 C. L. R., 27 

70 . Irregularity in publishing 

notification of sale. — Suit to set aside sale — 
Act XI of 1859, ss. 6, 20, 35. — Beng. Act VII of 
1868, s. 8. — Certificate of title — A notification by 
the Collector under section 6 of Act XI of 1859, fix- 
ing the 31st May 1879 as the date for holding the 
sale, was affixed m the places mentioned m the sec- 
tion on the 2nd May 1879. Subsequently, the 31st 
May being ascertained to be a holiday, and the 1st 
June being a Sunday, the Collector, purporting to 
act under section 20 of the Act, issued a notification 
on the 26th May, postponing the sale till the 2nd 
June. On that day the sale was held, and the Com- 
missionei having upheld it on appeal, a ceitificate of 
title was given to the pui chasers Meld, m a suit to 
set aside the sale, that inasmuch as the notification 
under section 6 of the Act had not been affixed thirty 
days before the day fixed by it for holding the same, 
the requirements of that section had not been ful- 
filled, and the irregularity was not cured by the 
notification of the 26th May Meld, further, that 
the Couit was not bound, undei section 8 of Bengal 
Act YII of 1868, to presume conclusively that the 
provisions of section 6 of Act XI of 1859, as regards 
the fixing of the date of sale, had been complied 
with Under section 8 of Bengal Act YII of 1868, 
the effect of a certificate of title having been given 
to the purchaser is merely that the Court is hound to 
presume conclusively the due service and posting of 
notices. Bal Mokoond Lall v Jirjudhun Roy 
[I. Ii. R., 9 Calc., 271 

S. C Bur Mokunu Lal v. TeIjoCdhun Roy 

[XX c. L. R., 466 

79 . Material irregu- 

larity. — Substantial injury.-— Aot XI of 1859, ss. 6 ‘, 
7, 20, 28, 33 — Certificate.— B eng. Act VII of 1868, 
s. 8— Per Garth, C. J, M*tter, Prinsef, and 
Pigot, JJ . — A non-compliance with the provisions 
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(a) Irregularity — continued 

Irregularity in publishing notification of 
sale — continued. 

of section 6, Act SI of 1859, is not a mere irregu- 
larity, and is not one of those errors m procedure 
which are intended to be cured by section 8 of 
Bengal Act VII of 1868 Where a sale for arrears 
of revenue has been held, and non-compliance with 
section 6 has been found, such a sale is null and void, 
as not being a sale under the provisions of Act XI of 
1859. Semble , — That no positive rule can be laid 
down permitting an inference to he drawn in all cases 
that the inadequacy of the price realized by a sale is 
due to the irregularity of the sale proceedings. Per 
Tottenham, J.— Where the date fixed for a sale in 
the sale notification is less than thirty clear days 
from the date on which the notification is affixed m 
the Collector's office, there is a legal defect m the 
notification, which is not cured by section 8 of 
Bengal Act VII of 1868 , but a sale held under such 
conditions is not ipso facto null and void, but is li- 
able to be annulled only on proof that the person 
whose land has been sold has sustained injury by 
reason of the informality m the notification that 
with regard to the existence of the particular legal 
defect found in the present case, the Court was not 
at liberty to infer that the inadequacy of the price 
realised by the sale was due to the irregularity of the 
sale proceedings. Lala Mobarue: Lal v. Secre- 
tary oe State bob India in Council 

[I. L. R., H Calc., 200 

80. Civil Procedure 

Code . , 1859 , 5 248.— Act XIX of 1873, s. 5.— In the 
case of a sale by the Civil Court of forest land, 
which formed a grant from Government under a 
deed deseiibmg the property as a “ Khalisa Mehal,” 
subject to the payment of revenue after a term of 
years, the sale not having been proclaimed at the site 
of the grant, — Meld that the sale was invalid by 
reason of irregularity in the publication, and because 
it was not competent to the Civil Court to sell land 
chargeable with, although not actually paying, reve- 
nue at the time of sale, such Khalisa Mehals being 
revenue-paying lands withm the meaning of section 
248 of Act VIII of 1859, and section 3, clause 1, of 
Act XIX of 1873, and that therefore the sale should 
have been held by the Collector Showebs v. 
Gobind Das . . . IL.R.,1 AIL, 400 

81. — Irregular publication of 

sale. — Act I of 1845, ss. 6 and 14, and Act IX of 
1854 — Sale for arrears of revenue set aside, — the 
sale advertisement being irregular, first, m not being 
published in conformity with section 6 of Act I of 
1845 ; and, secondly, the mehals not being sold m 
their consecutive numbers m the towji, or register 
of the Collector of the district, as provided by section 
14 of that Act, Such an irregularity is not cured 
by Act IX of 1854, which relates only to technical 
errors of procedure m the lower Court which are not 
productive of injury to either party. Mahaseur 
Singh Bahadur v. Hurruck Nabain Singh 

[9 Moore’s I. A., 268 
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(a) Irregularity — continued . 

82. Irregularity in refusing fine 

for non-attendance, tendered by proprietors. 
— Act XI of 1859. — Procedure —B eng. Act VII of 
1868 — Mne for non-attendance of proprietors be- 
fore Collector in partition proceedings under Peng 
Beg XIX of 1814 — In sales held by the Collector for 
the realisation of Government demands realisable as 
an ears of revenue, the procedure laid down in Bengal 
Act VII of 1868 is to he followed. Therefore, where 
a fine had been imposed for non-attendance of pro- 
prietors before a Deputy Collector for the purpose of 
a partition under Regulation XIX of 1814, and the 
amount had been ordered to be paid on a given day 
but was not so paid, but tendered subsequently, — 
Held that the Collector ought not to have sold the 
property of the defaulters He was hound tcJ receive 
the amount tendered Mohan Ram Jha v. Shib 
Dutt Sing . 8 R. L. R., 230 : 17 W. R., 21 

83. Irregularity in not accept- 

ing highest bid. — Obligation of Collector to sell 
to highest bidder — At a sale for default of payment 
of Government revenue, the Collector is hound to sell 
to the highest bidder, even though (as m this case) 
that bidder be the husband of the person m arrear 
Cornell ®. Oqdoy Tara Chowdhrain 

[8 W. R„ 372 


(5) Other Grounds. 

84. Fraud. — Act XI of 1859, ss. 6 , 7, 

18. — Ground for setting aside sale . — In a suit to set 
aside a sale for ai reais of Government revenue held on 
the 26th March 1879, it was alleged as grounds foi 
setmg the sale aside (1) that the arrears had been paid 
into the Collector's treasury on the previous day 
and a receipt gi anted for them, and that, according to 
the custom which had prevailed m the Collectorate of 
the district on payment of arrears being so made, the 
property had always been exempted fiom sale; 

(2) that the notices issued under sections 6 and 7 of 
Act XI of 1859 were not served accoidmg to law , and 

(3) that the purchaser at the sale had dissuaded other 
persons from bidding as alleged Meld, that the 
sale was valid as no order had been made by the 
Collector m writing exempting the property from 
sale under section 18 of Act XI of 1859, meie pay- 
ment of arrears into the treasury without an order 
under section 18 not having in itself the effect of 
exempting the property from sale Held, also, that 
the object of the notification under section 7 of Act 
XI of 1859 being to give notice to the ryots not to 
pay rent to defaulting zemindars, non-service of such 
notification could not he a ground for invalidating 
the title of the auction-purchaser; and that inas- 
much as the irregularity m the seivice of notice 
under section 6 of Act XI of 1859 was not taken in 
the grounds of an appeal which had been presented to 
the Commissioner, it could not be urged m a regular 
suit as a ground for setting aside the sale. Held, 
further, that it was no fraud for persons at a sale for 
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SALE FOR ARREARS OF REVESTHE 

— continued. 

8 SETTING ASIDE SALE — continued 
(b) Other Grounds— continued, 

’FvaxLd.—conttnued. 

arrears of revenue to combine not to bid against each 
othei. See Bal MoJcoond Lall v Jirjudhun Boy, I. 
L. R, 9 Calc , 271 11 "C L. 1 2 , 466 Gobind 
Chundra Gangopadhya v . Sherajunnissa Bibi 

[13 C. L. R., 1 

85. — - Act X of 1876. 

s. 4 — Jurisdiction of Ciml Court — Fraud of officers 
conducting sale — Section 4, clause (c) of Act X of 
1876, excepts from the juusdiction of the Civil Court, 
claims to set aside, on account of megularity, mis- 
take, oi any other ground except fraud, sales for 
anears of land revenue Qucere , — Whetkei the ex- 
ception of fraud m the above enactment is confined 
to fraud on the part of officers conducting sales for 
arreais of land revenue. Balerishna Vasudev 
v. Madhavrav Narayan . I. Xu R., 5 Bom., 73 

86 . Act XI of 1859 , 

s , 33 — Section 33 of Act XI of 1859 should not be 
read as meaning that under no possible circumstances 
can a suit be brought to set aside a sale on the 
ground of fnud Amirunnessa Khatoon v. Secre- 
tary oe State for India in Council 

[I. Xi. R., 10 Calc., 83 

S. C. Amirunnessa Khatoon v Browne 

[13 C. L. R., 131 

87. Beng. Act VII 

of 1868 . — Sale improperly conducted — In a suit by 
a mortgagee for possession of the mortgaged proper- 
ty which had been sold under Bengal Act VII of 
1868, where plaintiff alleged that the sale was brought 
about by fraudulent withholding of the rents, and 
that the mortgagor had pui chased it benami, — Held 
that, where a sale has been held under the provisions 
of Bengal Act VII of 1868, but improperly and 
irregularly, it can only be questioned by a suit brought 
within pioper time and against propei parties Raj 
Luehee Dassee v . Pearun Bibee . 23 W. R,, 82 

88. Sale where no arrears due. 

— Bond fide purchase — The sale of an estate for 
arrears of revenue where no such aneais exist is null 
and void, even though it is regularly conducted and 
the purchase is made bond fide . Sreemunt Lall 
Ghose v. Shama Soondueee Dassee 

[12 W. R., 278 

Ram Gobind Roy v Kushuffudoza 

[15 W. R., 141 

See Baunath Sahu v. Lalla Sital Prasad 

[2 B. L. R., F. B., 1 : 10 W. R., F. B., 68 

89. Act XI of 1859 . 

— Where there has been a sale under Act XI of 1859 
for arrears of revenue, but it is found that no 
revenue is actually due to Government, the sale must 
be set aside as not coming within the provisions of 
the Act Mangina Khatun v. Collector of 
Jessobe . 3 B. L. R„ Ap„ 144; 12 W. R,, 811 


SALE FOR ARREARS OF REVE2TOE 

— continued . 

8 SETTING ASIDE SALR-continued. 

(b) Other Grounds— continued. 

Sale where no arrears due— continued. 

90 . f 0 se t as id e 

sale . — Sanction of Commissioner . — A suit to set aside 
a sale foi an ears of revenue on the ground that no 
an ears weie due may he brought without previous 
sanction of the Commissioner. Thaeoor Churn 
Roy v Collector of 24-Pergunnahs 

[13 W. R., 336 

91. Act XI of 1859 , 

s 5 — Act XI of 1838 — Suit to set aside sale — 
Costs of partition — Sanction of Board of Revenue. 
— Beng Beg XIX of 1814 — On 12th June 1867 
some of the proprietors of an estate applied to the 
Collector for a paitition under Regulation XIX of 
1814. On the same day the Collector issued a notice 
to all the shareholders, including the plaintiffs m this 
suit, calling upon them to come m withm one month 
and show such cause and offer such objections, &c., 
as they should think fit. It did not appear that the 
plaintiffs did come m or did anything upon this. 
Similar applications were made by other sharehold- 
ers. On the 19th August 1867 the Collector drew 
out a tabular statement, purporting to be in pur- 
suance of section 4, Regulation XIX of 1814 In it 
was a column giving the shares into which the ex- 
penses of the partition were to be divided. On the 
same day a notice was issued to the proprietors, 
ordering in them to pay their respective quotas of the 
expenses accordingly. It was said by the defendants 
that the apportionment was confirmed by the Com- 
missioner on the 20th January 1868 On the 6th 
March 1868 it was ordered by the Collector that a 
proclamation should he issued m accordance with 
paiagiaph 4 of section 5 of Act XI of 1859, directing 
the plaintiffs, as defaulters ra two sums of R252-3-2 
and R9-9-6, to pay the Government revenue On the 
28th March such pioclamation was issued accoidmg- 
ly Subsequently one of the plaintiffs came in, and 
offered to pay all that was then due and outstanding. 
His application was rejected, and on the same day, 
the 8th April, the sale proceeded, and the whole inter- 
est of the plaintiffs was sold for R16,900 The plain- 
tiffs appealed to the Commissioner, but their appeal 
was dismissed. The plaintiffs theiefore brought a 
suit against the purchasers and the Collector for the 
recovery of the property and for cancelment of the 
sale. Held that the sale was void. There was no 
arrear of Government levenue justifying a sale under 
Acts XI of 1838 and XI of 1859, section 6 There 
could be no arrear until demand after sanction by the 
Board of Revenue and by the Lieutenant-Governor of 
the estimate of expenses piepared by the Collector 
and fixed by the Commissioner. The Board must 
give its sanction m each case, and the defendants 
failed to show that it bad done so. But even if the 
Commissioner had power finally to determine the 
amount and date of payment, it was not shown that 
he had done so, or supposing that he had, that any 
fresh demand had been made upon the parties liable. 
Har Gopal Das v Ram Golam Sahi 

[5 B. Xi* R., 135 : 13 W. R„ 381 
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SALE POE ABBEAES OP BE VENUE 

—continued. 

8. SETTING ASIDE SALE —continued. 

(5) Other Grounds — continued . 

92. Unauthorised sale by Col- 

lector, — Want of sanction — Subsequent confirma- 
tion — Accounts. — Costs. — The sale by a Collector of a 
whole talook m one lot for arreais ot revenue, with- 
out specific authority previously conferied by the 
Board of Revenue, was held to he an act unauthorised 
by the general rules and principles of the Regulations, 
and not rendered valid by the subsequent authorised 
confirmation of it by the Board, and by the appropria- 
tion of the suipluspioceeds of the money by the de- 
faulting proprietor. The proprietor’s acquiescence 
in a sale made, as he believed, by the authority of the 
Board of Revenue, did not give legal efficacy to a sale 
altogether void for the want of such authority, or bar 
3ns claim to annul the sale on that ground, The Courts 
below, without entering into any investigation of the 
profits made by the purchaser during his occupation 
of the estate, assumed that he had reimbursed him- 
self the amount of the purchase money and mteiest 
out of the profits of the estate. The Piivy Council, 
however, saw no ground for such an assumption, 
and diiected that an account should he taken of the 
principal and interest due to the purchaser m respect 
of the purchase-money paid by him, and also of the 
net profits made by him out of the estate during his 
occupation ; and that on payment to him of whatever 
may appear due to him on taking such account, pos- 
session of the talook should he dehvered to the pro- 
prietor. The Privy Council further, acquitting the 
purchaser of all blame in the transaction, reveised so 
much of the decrees of the Courts below as con- 
demned him in costs, and ordered each party to hear 
his own costs in all the Courts. Mitterjeet Singh 
v. Heirs oe the widow oe Juswtjnt Singh 

[6 W. R„ P. c.;i5 : 3 Moore’s I. A., 42 

93. — Benami purchase for de- 

faulting proprietors. — Beng Reg. XI of 1822 . — 
Void or illegal sale . — Under Regulation XI of 1822 
a benami purchase for defaulting proprietors at a 
sale for an ears of revenue was not ipso facto illegal 
and void. Kaleedoss Mooeeejee v. Mothoora- 
nath Banerjee . . . . 5 W. R., 154 

94 . Fraudulent purchase by 

judgment-debtor. — Act XI of 1859 — Right of 
decree-holder . — In a suit to recover possession of a 
share of an estate on the ground of purchase at a sale 
m execution, which share was alleged to have been 
knocked down by the Collector to another party m an 
execution sale uuder Act XI of 1859, where it was 
found that the plaintiff’s purchase had not been bond 
fide , the right, title, and interest of the decree-holder 
having been previously pui chased benami by the judg- 
ment-debtor himself, 1 — Eeld that the real purchaser 
was the judgment-debtor, and that the holder of the 
rent-decree could properly sell either the estate or the 
said right, title, and interest Ladla Jttggessub 
Sahoy v. Gopal Ball . . . 15 W. R., 54 


SALE FOR ARREARS OF REVENUE 

— i continued . 

8. SETTING ASIDE SALE — continued . 

( b ) Other Grounds— continued. 

Failure of consideration— continued, 
the ground that subject of sale was alluvial land 
and practically non-existent * — An estate does not 
necessarily mean land hut may denote julkur, phul- 
kur, or bunkur rights, and even where land has been 
entirely washed away there still remains the right to 
possession of any alluvion that may subsequently re- 
appear on the same site, which right may, in accord- 
ance with the Privy Council decision in Lopez v. 
Muddun Mohun TkaJcoor , 18 Moore's I A,, 467, he 
sold as an estate. A suit, therefore, by a purchaser of 
such an estate to have the sale set aside and recover 
his purchase-money, on the ground that the subject of 
his purchase was non-existent at the time of sale, and 
had since remained so, was held to he not maintain- 
able. Government v. Radhay Singh 

[20 W. R.j 117 

93 . . Award of compensation to 

purchaser. — Sale set side under Beng. Reg . I of 
1821. — A sale m 1802 of lands for an ears of Govern- 
ment revenue was set aside by the mofussil and sud- 
der commissions constituted under Bengal Regulation 
I of 1821, although no suit was brought to annul the 
sale until 1821 ; and the decision was affirmed by the 
Judicial Committee. But the sale having taken place 
by direction of the Government, and there being no 
fraud on the part of the purchaser, the Judicial Com- 
mittee, under clause 2, section 4 of Regulation I of 
1821, awarded the purchaser compensation to he paid 
by the Government Ishtjree Persad Narain Singh 
v. Lad Chutterput Singh 3 Moore’s I. A., 100 

S. C. Deep Narain Singh v . Lad Chutterput 
Singh . . . 6 W, R., F, C., 27 

9. MISCELLANEOUS CASES. 

97 . - Act XI of 1859, s. 5.— Effect 

of notification under Act . — Attachment.' — A notifica- 
tion issued under section 5, Act XI of 1859, is simply 
a public call on the debtor to pay his debt by a fixed 
date; it does not operate as an attachment by the 
Civil Court Nureoo Ram v. Ramjoorawttn 
Singh 9V.R,, 481 

98 . Transfer of tenure from one 

Collectorate to another. — Fayment of revenue . 
— Notice of transfer — If a tenure is transferred from 
one Collectorate to another, and the holder of the 
tenure, after receiving notice of the transfer, continues 
to pay his revenue into the former Collectorate, he is 
not entitled to take credit for such payment. But if 
he pays before notice and obtains a receipt, such re- 
ceipt is a quittance as against Government. Tha- 
eoor Churn Roy v. Collector op 24-Pbrgun- 
nahs 13 W. R.,336 

99. Act XI of 1859, s, 31.-^- 

corded proprietor , Representative of — Execution of 
decree. — Furchaser m execution of decree. — Revenue 
sale . — Deposit. — Assignee.'— Section 31 of Act XI of 


95. Failure of consideration.— 

Suit to set aside sale -and recover purchase-money on 
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fiAT.Ti FOB arrears op revenue 

— continued . 

9. MISCELLANEOUS CASES— continued* 
Act XI of 1859, s. 31— continued 

1859 must be read strictly. An assignee of the re- 
corded piopnetorsis not then representative within 
the meaning of that section, and the Collectoi is jus- 
tified m refusing to pay to such assignee, claiming on 
has own behalf, money held m deposit on account of 
the recorded propnetors. Secretary or State tor 
India in Council v. Marjum Hosein Khan 

[I. Ii. R., 11 Calc., 359 

SALE IN EXECUTION OF DECREE. 

Col. 

1. Person selling- Property op which 


HE IS NOT, BUT APTERWAEDS BE- 


comes. Owner 

. . 5373 

2 Objection to Sale • 

. 5373 

3. Stay op Sale 

. 5374 

4. Immoveable Property . 

. . 5374 

5. Purchasers, Rights op — 

, . 5375 

(a) Generally 

• . 5375 

(5) Easements 

* . 5380 

( c ) Emblements . 

. „ 5380 

(rf), Rent 

. . 5381 

6. Errors in Description 

op Pro- 

PERTY SOLD. 

. 5381 

7. Joint Property . 

. . 5383 

8, Mortgaged Property^ . 

. 5392 

9. Decrees against Representatives . 5403 

10. Re-sales 

. . 5408 

11. Purchasers, Title of— 

. . 5411 

(a) Generally 

. . 5411 

{b) Certificates op Sale 

. 5413 

12. Distribution op Sale-proceeds . 5416 

13. Wrongpul Sales . 

. 5430 

14. Invalid Sales 

. . 5432 


(a) Death op Decree-holder be- 

pore Sale . . 5432 

(5) Death op Judgment-debtor 

bepore Sale , „ 5432 

(<•) Fraud ..... 5433 

(d) Execution Proceedings struck 

opp ..... 5435 

(e) Decrees aptbrwards reversed 5436 
if) Decree pound to have been 

SATISPIED . . . 5439 

(p) Decree against wrong Person 5439 
(A) Want op Saleable Interest . 5440 
(t) Want op Jurisdiction . . 5442 

( j ) Decrees barred by Limita- 


tion 5447 

(&) Sale pending Appeal . . 5450 

15. Setting aside Sale . . , 5450 

(a) Irregularity — General Cases 5450 

(b) Substantial Injury . . 5482 

(c) Expenses op Sale . . , 5483 

16. Setting aside Sale— Rights op 

Purchasers .... 5484 

(a) Compensation . . . 5484 


(bj Recovery op Purchase-money 5484 


SALE IIST EXECUTION OF DECREE— 

continued . 

See Acquiescence . 7 B. L. R., 159 
See Arms Act, 1878 

[I.L. R., 9 Bom., 518 
See Decree — Form op Decree — Posses- 
sion . . I.L.E., 2 Bom., 676 

[I. L. R., 3 AIL, 112 
1 B. L. R., A. C., 65 

r-r T _ __ B L. R., 6 Bom., 564 

[X. Xi. R., 5 Bom., 493, 496, 498, 505, note 
See Fraud— Eppect op Fraud. 

[LX.. R., 2 Mad., 264 
B. L. B., Sup. "Vol., 345 
See Cases under Hindu Law— Alien- 
ation— Alienation BY FiTHER. 

See Cases under Hindu Law — Joint 
Family— Sale op Joint Family Pro- 
perty in Execution and Rights op 
Purchasers. 

See Cases under Hindu Law— Widow 
— Decrees against Widow as repre- 
senting the Estate or Personally. 
See Husband and Wipe. 

[I. L. B., 1 AH., 772 
See Cases under Limitation Act, 1877* 
art. 12. 

See Cases under Limitation Act, 1877, 
art. 138. 

See Limitation Act, 1877, arts. 166, 167. 

[I. L. R, s 9 Bom., 468 
I. L. R., 5 Calc., 331 
L L. R., 5 Mad., 113 
See Lis Pendens I. L. R., 1 AIL, 588 
[I. L. R., 4 Calc., 789 
I. L. R., 6 Bom., 567 
8 B. L. R., 122 
I. L. R., 8 Calc , 79, 690 
21 W. R., 349 
I. Ii. R., 12 Calc., 299 
I. L. R., 10 Bom., 400 
See Cases under Mortgage— Sale op 
Mortgaged Property. 

See Cases under Onus Proband i — Sale 
in Execution op Decree. 

See Pleader— Purchase op Decrees by 
Pleader . 4B.L. R., A. C„ 181 

See Possession — Nature op Possession. 

[I. L. R., 4 Calc., 216 
See Pre-emption — Right op Pre-emp- 
tion . I. L. R., 1 AIL, 272, 277 
[6 3ST. W„ 243, 272 
7 N. W., 97,281 
I. Ii. R., 2 AH., 850 
I. L. R., 3 AIL, 112, 827 
15 W. R., 455 
See Right op Occupancy— Transfer of 
Right . 1. 1*. R., 1 All., 353, 547 
[I. L. R., 4 Calc., 925 
[22 W. B., 169 
I. Is, B., 2 AIL, 451 
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SALE IN EXECUTION OP DECREE- 

continued . 

See Cases undeb Right or Shit— Sale 
isr Execution or Decree, 

See Transfer or Civil Case— Letters 
Patent, High Court, cl 13 

[7 B. Ii. R., 305 

See Transeer or Property 

[I. L. R., 1 Bom., 500 

See Zemindar, Rights oe— 

[2 Agra, Pt. II, 202, 204 
I. Ii. R.,3 All., 797 


1. PERSON SELLING PROPERTY OP WHICH 
HE IS NOT, BUT AFTERWARDS 
BECOMES, OWNER. 

1, Obligation to make good 

tbe sale out of subsequently-acquired in- 
terest. — Vendor and purchaser, — The doctrine — 
that where a person sells property of which he is not 
the owner, hut of which he afteiwaids becomes the 
owner, he is hound to make good the sale to the pur- 
chaser out of his subsequently-acquired interest — 
does not apply to a case where the sale was made 
through the Court at the instance of an execution- 
creditor, and was, therefoie, compulsory. Aluk- 
monee Dabee v. Banee Madhub Chuceerbutty 

[I. Ii. R., 4 Calc., 677: 3 C. L. R., 473 

2. OBJECTION TO SALE. 

2. Dispossession of third party in 

execution. — Resistance or obstruction by stranger 
on delivery to auction-purchaser. — Ciml Procedure 
Code, 1859 , s . 269 — There was no provision m the 
Civil Procedure Code, 1877, similar to that contained 
in section 269 of Act VIII of 1859, which enabled the 
Court executing a decree to inquire into a complaint 
made by a person other than the defendant, on the 
ground of dispossession m the delivery of possession 
to the purchaser of immoveable property sold m exe- 
cution of a decree ,* and, therefore, the only remedy 
of a person so dispossessed was by regular suit A , a 
decree-holder, purchased certain property belonging 
to R , his judgment-debtor, at a sale m execution of 
his decree, and delivery of possession to him was 
ordered. A stranger to tlie suit thereupon presented 
a petition to the Court executing the decree, setting 
up a title to a moiety of the property m question, 
and prayed for an investigation into his right, and 
for recovery of possession, on the ground that he had 
been dispossessed by A. Held that the application 
could not he maintained. In the mattes or 
Harasatoollah v Brgionath Ghose 

[I. Ii. R., 3 Calc,, 729 :IC.L. R., 517 

This omission is now rectified, and under the Civil 
Proceduie Code, 1882, the Court has power to make 
an inquiry on the application of a third party dispos- 
sessed m execution. 

3 Decree, Impeachment of, by 

a stranger as fraudulent— Ciml Pi ocedure Code 
(Act XIV of 1882), s, 287. — In the execution of 


SALE IN EXECUTION OE DECREE- 

continued. 

2 OBJECTION TO SALE— continued. 

Decree, Impeachment of, by a stranger 
as fraudulent — continued. 

a decree ordering the sale of immoveable property, it 
is not competent for the Court to refuse to sell it 
because a stranger to the suit in which such decree 
was obtained, who is m possession of such property, 
impeaches the decree as having been obtained by 
fraud , the course open to him, if he wishes stay of 
execution, being to file a suit and obtain an mjuction 
for that purpose. Furshottam Vithal 0 . Pursh- 
ottam Iswar . . L L. R., 8 Bom., 532 

3 STAY OP SALE. 

4. — — — — Stay of sale in regard to a 

particular property. — Other property of judg- 
ment-debtor. — To save a particular property from sale, 
a judgment-detor must show the value and condition 
of other properties in her possession, and the Judge 
must consider how and by what arrangement such a 
disposal of different portions of such property may be 
made so as to avoid the sale of the property already 
attached. Deb Kumari Bibee v Ram Lall Moo- 
EERJEE . 3 B. L. R„ Ap., 107 : 12 W. R., 66 

5. stay of sale pending admi- 

nistration suit. — Mortgage-decree — Might of 
secured creditor — In execution of a decree on a 
mortgage bond executed by the father of the judg- 
ment-debtors, since deceased, which decree dnected 
that the mortgage lien should he enforced, first, by 
sale of the property specifically moitgaged, and, se- 
condly, if the debt remained unsatisfied by the sale 
of the other property m the possession of the judg- 
ment-debtors, the judgment-creditor proceeded to 
have the property sold After issue of the sale noti- 
fication one of the judgment-debtors applied for stay 
of the sale, on the ground that an administration suit 
was pending with respect to the property of his 
father, the mortgagor, and also asked that a receiver he 
appointed and arrangements made for paying off the 
mortgage-debt and saving the property from sale 
Held that the Court was wrong in passing such Older, 
inasmuch as there were no reasonable grounds why a 
a secured creditor should be debarred from enforcing 
his security pending the administration suit Kbisto- 
MOHINY Doss EE V BAMA CHURN NaG ChOWDBY 

[I. L. R., 7 Calc., 733 : 9 C. L. R., 344 

4. IMMOVEABLE PROPERTY. 

6. * Interest in decree against 

mortgaged property. — Civil Procedure Code , 
1859 , s. 259 — Sale of decree — Interest m immoveable 
property — A decree for the sale of mortgaged pro- 
perty was attached and sold m execution of a decree. 
Held that the interest m immoveable property there- 
under conveyed to the purchaser was immoveable 
property withm the meaning of section 259 of Act 
VIII of 1859, and that a certificate of sale ought to 
have been granted to the purchaser. Hari Govind 
Joshi v. Ramohandra Pandurang Joshi 

[9 Bom., 64 
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SALE IN EXECUTION OP DECREE— 

continued 

4. IMMOVEABLE PROPERTY — continued. 

Interest in decree against mortgaged 
property — continued . 

7, Decree creating 

charge on land — Interest m immoveable property — 
The sale of a decree chaigmg land for its satisfaction 
in the course of execution proceedings against the 
judgment- ci editoi is a sale of an interest m immove- 
able property Held that the provisions of the Code 
of Civil Proceduie relating to sales of immoveable 
property will apply to such sale Bhawani Kitajs 
v. Ghulab Rai . . I. Xi» R., 1 All., 348 

Mobkoonissa v. Dewan Ali Mistree 

[4 W. R., Mis., 22 


5. PURCHASERS, RIGHTS OF— 

(a) Generally. 

8. What passes by sale.—SaZe 

under money-decree — Right , title , and interest of 
judgment-debtor — Nothing passes to the auction- 
purchasei at a sale in execution of a money-decree 
but the right, title, and interest of the judgment- 
debtor at the time of the sale. Akhe Ram v Nand 
Kishore . . . I. L. R., 1 AIL, 236 

Khub Chand v . Kalian Das 

[I. L. R., 1 AH., 240 

Barton v. Brijonath Surmah . 3 W. R., 65 

Ram Onoogroho Singh v. Montortjn 

[6 W. R., 223 

Seth Oodey Kurrun v. Chait Ram 

[2 Agra, 125 

Jykishoon Sookul v. Shunkur Sookul 

[3 Agra, 168 

Zalim v Choonee Lall . . 3 Agra, 194 

Bhukan Bhaibaya v. Bhaiji Prag 

' [1 Bom., 19 

9. — Sale under Bom. 

Reg . IV of 1827 — Right , title, and interest of judg- 
ment-debtor. — All that passed under a Court's sale 
under Bombay Regulation IY of 1827 was the right, 
title, and interest of the judgment- debtor whose pro- 
perty was proclaimed for sale. Kttshaba bin San- 
KEOJI V PlTAMBARDHARI . . 12 Bom., 15 

10. Property sold 

with specification — Rights of judgment-debtor — 
Though there is a specification of the subject of sale 
at the time of sale, yet it is not the property speci- 
fied, but only tbe right of the judgment-dehtoi there- 
in, that is offered tor sale and is conveyed, there 
appearing no provisions in the Procedure Code to 
contemplate the sale or transfer of anything moie 
than the right and interest of the judgment-debtor; 
and the auction-purchaser at a sale m execution 
acquires by the express terms of the conveyance to 
him, not the presumed title of the person m posses- 
sion, or the apparent title m the Collector's hooks, 


SALE IN EXECUTION OP DECREE — 

continued. 

5. PURCHASERS, RIGHTS OF — continued. 

(a) Generally — continued . 

What passes by sale — continued. 

but the right, title, and mteiest of the judgment- 
debtoi m the property sold. Mahomed Buksh v. 
Mahomed Hossein 

[3 Agra, 171: Agra, P. B. } Ed. 1874, 145 

See Baluk Doss v. Himaye Chynder Sircar 

[17 W. R., 511 

11. Sale of ryofs 

interest . — Want of zemindar’s consent to alienate — 
An auction-pui chaser of a lyot's right and mteiest 
m h's house in a village could not acquire more title 
than could have been tiansfened by private sale, and 
therefore if by the village custom the ryot cannot 
alienate the house with the zemindar's consent, and 
such consent has not been obtained, the sale m exe- 
cution conveys no rights m it to the purchaser. 
Shib Lall v. Lochun Singh . 3 Agra, Rev., 7 

12. Sale of specified 

share . — Property coming to debtor before sale . — 
When there was a sale of a specified share belong- 
ing to the judgment-debtor, — Reid that the auetion- 
purchasei was not entitled to claim propeity which 
had before sale descended to the j'udgment-debtor. 
Azadeb v. Ajmere Koonwer . 1 Agra, 282 

13. Interest in pur- 

chase-money. — Civil Procedure Code, 1877, s. 266 — 
Property not subject to attachment and sale -The 
purchaser at a sale m execution of a deciee of the 
light or interest which the vendor of immoveable 
piopeity has in the purchase-money, where it has 
been agreed that the same shall be paid on the exe- 
cution of the conveyance, takes nothing by his pui- 
chase, such interest not being subject to attach- 
ment and sale under section 266, Civil Proceduie 
Code, 1877. Ahmad-uddin Khan v Majlis Rai 

[I. L. R„ 3 AH., 12 

14. — Right to mesne 

profits. — Civil Procedure Code (Jet VIII of 1859), 
s. 259 — Certificate of sale. — The possession, with 
mesne profits, of land comprised m a zur-i-peshgi lease 
of the year 1851, was decreed to the zur-i-peshgi- 
dars in I860 ; and litigation as to their rights under 
the lease was carried on till 1874, when, after their 
deaths, it ended in favour of then representatives. 
In 1869 one of the parties to that litigation obtain- 
ed a decree for money against the zur-i-peshgidars ; 
and m 1874, m execution of this decree, all the right., 
title, and interest of the representatives of the 
latter m the lease of 1851 was sold to a third party. 
J Held (reversing the decision of the High Court) 
that the right to the mesne profits awarded by the 
decree of 1860 did not pass by the sale, but remained 
m the representatives. Ganesh Lall Tewari v. 
Shamnarain . . I. L. R., 6 Calc., 213 

15. In f e-interest %% 

property of testator. — A life-interest m the residue 
of the real and personal property of a testator, after 
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5. PURCHASERS, RIGHTS OF -continued. 

(a) Genebally — continued . 

What passes by sal e— continued. 

all the charges upon it have been satisfied and pro- 
vided for, and after a full administration has taken 
place of the assets for the purpose of discharging 
these several dispositions, cannot he sold under an 
execution issued m the Supreme Court against the 
property of the testator. The sale therefore passes 
nothing to the purchaser. Toeai Sheeob v . Dafod 
Mfdlick Ffbeedoon Beg-lab 

[4 W. R., P. C., 87 : 6 Moore’s L A., 510 

18, — — - — i — - — — - — — • — — Sale of legacy 
wader writ against executor -—A seizure and sale 
hy the Sheriff of the amount of a legacy under a 
writ against the executor, declared invalid m the 
absence of proof of payment extinguishing the 
legatee’s interest Lazab « Colla Ragava Chetty 
[5 W. R., P. C., 126 : 2 Moore’s I. A., 80 

17. — — •— 'Right and inter - 

est of proprietor of resumed revenue-paying estate — 
By a sale m execution of the rights and interests of 
a judgment-debtor as recorded proprietor of a Gov- 
ernment resumed revenue- paying estate, released 
rent-free lands lying m the estate do not pass to the 
purchaser. Dol Gobindmqny Debia v. Imbad 
Aei 5W.R.,170 

18. — “ Right, title , 

and interest ” of a judgment-debtor m a partly- 
executed decree*-— Possession of land attacked under 
Beng.Reg. V of 1812, s.%6.—A decree of the yeai 1843 
awarded to persons, afterwards represented by the 
respondents, the possession of a moiety of a talook, 
which had been since 1837, and remained till 1866, 
under attachment hy the Collector m virtue of an 
order made under Regulation V of 1812. The Court 
which granted the decree, intending to execute it, ap- 
proved the proceedings of an Ameen purporting to put 
the decree-holdors mfco constructive possession of a 
certain number of mouzahs of the talook In 1850 
the appellants, m execution of a deciee for money 
obtained by them against the respondents, purchased 
at a sale, amongst other tilings, their “ right, title, 
and interest ” m the decree of 1843. Held (afiii ru- 
ing the judgment of the High Court) that posses- 
sion of the mouzah having been delivered, so far 
as it could be delivered, considering the attachment 
to which the talook containing these mouzahs was 
subject, the decree of 1848 had been so far exe- 
cuted; and that what was acquired hy the appel- 
lants at the execution sale was only the unexecuted 
portion of the decree of 1843. Geishchfndeb 

CHFCKEBBFTTY V. JlBANESWABI DABIA GBISH- 
CHFNDEB ChUCEEBBFTTY V. BlSESWAEI DEBIA 

lL Li. B., 6 Calc., 248 *, 7 C, L. B., 420 

19. — - Sale of rights of 

deceased debtor whose representatives hold certifi- 
cate of administration —In cases where the right of 
inheritance really vests, the purchaser of the rights 
of a deceased judgment-debtor, whose representatives 
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hold under a certificate under Act XXVII Of 1860 r 
does not acquire the entire estate, ibut acquires it 
subject to all legal and equitable rights of inherit- 
ance. Sham Coqmae Roy v. Jfttfn Bibee 

[14 W. R.,44& 

Rajkejsto Singh v. Bfngshee Mohfn 

[14 W. R., 448 9 note 

20. Sale of zemm~ 

dan rights. — Building appurtenant to zemmdan 
rights “—The “ rights and interests ” of a zemindar 
ina certain village were sold m execution of a deciee.. 
At the time of the sale a certain building was Ins pro- 
perty qua zemindar. Held that, m the absence of 
proof that such budding was excluded from sale, the 
sale of his “rights and interests” m the village 
passed such building to the auction-purchaser Abh 
Hasan v. Ramzan Ali . I. L R., 4 AIL, 381 

21. Sale of house 

and lands to different purchasers — Decree-holder r 
Rurchase of land by, and sale of house to, third 
person — Wheie a decree-holder who had attached, 
certain land and a house upon it caused the land to 
be sold in execution and pui chased it, and then 
caused the house to be sold to a thud party, — Held 
that he had purchased the land on which the house 
stood, subject to the light of the person who bought 
the house to have it continued, there Mookta 
Soonbfbee Chowdhbain v. Muthoqbanath 
Ghose 22W.R,, 209 

22. Sale of pro- 

perty with incumbrances . — Right , title, and interest 
of debtor. ~ The purchaser at a Court’s sale buys- 
only the right, title, and interest of the debtor, bui- 
dened with all valid hens such as a pievious san 
mortgage Mathuradas Ranchoddas v. Kalia Khu- 
shal, 7 Bom., A C ,24, and Chmtaman Bhashar v. 
Shivram Hari, 9 Bom , 304, followed. Ranohod- 
das Dayaldas v. Ranchoddas Nanabhai 

[I. L. R., 1 Rom., 581 

23. * — — * Interest adverse 

to gudgment+debtor. — Bffect of sale — Incumbrances 
by debtor after attachment — Under an execution 
sale the puiohaser, notwithstanding that he acquires 
merely the light, title, and interest of the judgment- 
debtor, acqunes that title, by operation of law, 
adversely to the judgment-debtor, and freed from 
all the alienations and mcumbiances effected by him 
after the attachment of the property sold. Dinen- 
DBONATH SANNIAL V . RAMKFMAB GhOSE. TABAK- 
chandba Bhuttachaejee v Baikantnath San- 
nial . I. L. R., 7 Cal e., 107 : 10 C L. R., 281 

[L. R^ 8 I. A., 65 

Bhfgoban Chundeb Doss v Lalla Thaboob 
Peeshad . . . W. R., 1864, 359 

24. — — Sale free of de- 

cree-holder* $ interest . — Reservation of rights, — When 
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a judgment-debtoi’s propeity is sold at the in- 
stance of the judgment-creditor, the sale, whether 
directed by the decree or not, must be a sale tree of 
the judgment- creditor’s rights m the property, un- 
less these are reseived. Doolee Chund v. Oqmda 
Begum 24 W. E., 263 

See Dullab Sirear «. Krishna Kumar Baksh 

[3 B. L. It., 407 : 12 W. R., 303 

25. — — Trior right of 

former 'purchaser at unconfirmed sale - — Laches . — 
The pui chaser at a Couit’s sale buys only the then 
existing light, title, and interest of the judgment- 
debtoi, and theiefore oidmanly takes, subject to the 
pnoi right, contingent on continuation, of a former 
pui chaser, though such former pui chase be continu- 
ed subsequently to Ins own. Qu<zre } ~- Whether the 
case might not be ditfeient if the delay m the con- 
tinuation of the former purchase were accompanied 
by great laches on the part of the first purchaser, or 
by othei special circumstances. Konapa bin Maha- 
dapa v. Janardan Sukdev . . 11 Born,, 193 

26. » — Effect of sale. — Eight of pur- 

chaser as compared with purchaser by private 
sale . — Eight as against charges on estate sold . — 
A pui chaser at a judicial sale is m a position different 
fiom that of a mere representative of the old pio- 
puefcor, or of one who comes in by a voluntary sale 
made by the lattei. A judicial sale tiansfeis to the 
purchaser the pioperty of the judgment-debtor 
against the debtor’s will, and places the purchaser 
m a highei position than that which the judgment- 
debtoi, by any pnvate alienatiou, could confer on 
bim. Such a pui chaser is competent to defend his 
posesssion and title by showing that the chaige 
which it is sought to establish against the estate is 
fiaudulent and collusive, and therefore void. Oom- 
rao Singh v. Shimboo Nath . 2 IN. W., 38 

27. — Purchase sub- 

ject to decree for sale. — Incumbrance — A decree- 
holder having attached certain property m the exe- 
cution of a decree, E. appeared as an objector The 
deciee-holdei was referred to a civil suit, and obtain- 
ed a deciee for the sale of the property m satisfac- 
tion of the former judgment-debt. N. then sued 
the judgment-debtoi for the return of certain 
alleged consideration-money and obtained a decree, 
m execution of which he bi ought to sale and became 
pui chaser of the same property of which the sale 
had been decreed as above mentioned. Meld that 
JV. could only purchase the property subject to the 
decree for sale, and that the transactions subsequent 
to that decree had no effect to shake it off. Nirun- 
jun Rai v. Rujjoo Rai . . 5 NT. W. 5 166 

See Sooraj Buesh v. Ramjeeawun 

[4 3N. W„ 5 

28 . Fraudulent alien - 

atiom before decree . — An auction-purchaser can 
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Effect of sale — continued. 

question the fraudulent acts and alienations of the 
old propiietor m fraud of the deciee. Baichoo v. 
Howard 3 Agra, 15 

Dewan Roy v. Riddell . 9 W. R., 521 

29. - — » — — Fraudulent 

award , Eight of purchaser to contradict . — The locum 
tenens of a purchaser at a salem execution of a deciee 
is not hound by an award m fraud of the decree to 
which the judgment-debtors were pai ties. Aleatun 
v. Rao Karan Singh . . 7 N. W., 362 

30. Eight of pur- 

chaser to set aside deeds . — There is no authority for 
the proposition that the purchaser at a sale m execu- 
tion of a deciee, of the right, title, and interest of the 
judgment- debtor, acquires by that purchase not 
merely the right, title, and interest of the judgment- 
debtor, but any right which the judgment-creditor 
might have to set aside or question the validity of 
any deed which had been previously made, even it 
might be by the judgment-debtor himself. Lalla 
Ram Surun Lall v. Loeebas Kooer 

[18 W. R., 39 

31. Eight to set aside 

putm — Mortgage . — Covenant not to alienate . — A. 
gave a moitgage to E. of ceitain propeity as a 
security for money lent, and covenanted not to 
alienate the pioperty by gift, ljara, putm, or other- 
wise, by which loss might be caused to the existing 
actual assets of the property. A subsequently 
gi anted a putm to C. JB obtained a decree against 
A for the amount of the loan, and the pioperty 
was sold m default of payment. JD. was the pur- 
chaser at the auction sale Held that JD could 
maintain his suit against C. to set aside the putni 
and for possession. Brajaraj Kisori Dasi v. 
Mohammed Salem • I B. L. R., A. C., 152 

S. C Brojo Kishoree Dossia v Mahomed 
Suleem ..... 10 W. R., 151 

( b ) Easements. 

32 . Eight to ease- 

ments . — The rule that the right to easements goes 
with the propeity when sold by the owner himself, 
apphes also when the pioperty is sold by the Court m 
execution of a deciee against him Huree Madhub 
Lahiree v. Hem Chunder Gossameb 

[22 W. R„ 522 

(c) Emblements. 

33. — Mortgage > Sale 

under.— Eight to emblements — Ou the 14th of July 
1876 JB obtained a decree against JD directing JD to 
pay the amount advanced upon a mortgage of JD.’s 
lauds within six months from the date of decree, or, 
xn default of payment, >tke lands to be sold with 
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liberty to B to bid at the sale Default having been 
made, the lands were sold on the 21s b of June 1877, 
and B. became the purchaser. At the time of the 
sale the lands were in the occupation of J> ’s tenants 
under an agreement to give to D. a moiety of the 
crops. On the 11th December 1877 P., another 
judgment-creditor of D , attached the crops on those 
lands which had been cut and stored by DJs tenants 
since the date of the sale. Held that by the sale to 
B. all right, title, and interest of JD , including his 
right to the moiety of the crops in the hands of his 
tenants, passed to ik, and no lesidual light remained 
in JD, on which P ’s execution could operate, the 
crops not having been actually earned away and 
appropriated by JD Land Moetgagb Bank oe 
India v. Vishnu Govind Patankab 

[I. X. R. s 2 Bom., 670 

(d) Rent. 

34. Bight to rents 

* — Bents paid for former proprietor after sale , — 
Notice of title of purchaser — The purchase i of a 
zemmdan sold m execution of a deciee is entitled to 
all the rents accruing due from the date of his pur- 
chase; and if the tenants or ljots, after having had 
notice of his title, choose to continue to pay their 
rents to, or for the use of, the former proprietor, 
they do so at their peiil, and cannot plead such pay- 
ments m answei to a suit for lent by the new owner. 
COLLEOTOB 03? RAJSBAHYE V. HUESOONDEBY DeBIA 

[W. R., 1864, Act X, 6 

35. JPurchaser of 

share of estate — Apportionment of rents — A pur- 
chase at a sale in execution of a decree of one of 
several estates let m one putm is not hound by any 
agreement between the putnidar and other zemmdai s 
regarding their shares of the entire putm rent. Noi 
can he claim from the putnidar as his own share ot 
the putm rent a sum hearing the same proportion to 
the whole putm rent as the suddei jumma beais to 
the sudder jumma of all the estates let out in putm 
In order to obtain redress m such a case, eithei the 
putnidar or one or all of the zemindars may have 
their fixed putm rent propeily apportioned among the 
several zemindars by a civil suit m which all the 
zemindars should he parties Pobesh Nath Hoy v. 
Bisheoop Dutt . . W. R., 1864, Act X, 16 

6. ERRORS IN DESCRIPTION OF PROPERTY 
SOLD. 

36. Subject of purchase.— Certi- 

ficate of salefbescnption m — Obligation of purchaser 
to see that certificate is correct — It is the business 
of an auction-purchaser to see that the sale certificate 
conveys to him what he supposes himself to have 
purchased, and it is not open to him to adduce evi- 
dence afterwards to piove that he purchased any thing 
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more than the certificate shows him to have taken 
under the sale. Peaeee Mqbun Mookeejer v. 
Gosto Behaby Dey . . . 26 W. R., 104 

37. * — * Certificate of 

sale more extensive than decree — Bight of purchaser. 
— Where a decree-holder obtains an older for the sale 
of the judgment-debtor's interest m certain property, 
and, becoming purchaser at the sale which follows, 
receives a sale certificate going beyond the older, he 
cannot avail himself of anything m the certificate be- 
yond the order. Gowbee Ktjmttl Bmyttachabjee 
v. Sobut Chunder Doss Biswas . 22 W. R., 408 

38. Subject of sale. — Disci epancy 

between notification oj sate and sale certificate .' — 
Right of purchaser — Where on an execution sale 
there is a discrepancy between the conditions m the 
notification of what is to be sold, and the ceitificate 
of what has been sold, the conditions in the noti- 
fication are to be taken as of superior authoiity in, 
dealing with the conflicting claims of innocent third 
parties whose lights are affected by the variation 
In execution of a decree foi an ears of rent, an ap- 
plication was made for a sale of the tenure for the 
arrears of which the decree had been obtained A 
notification was issued pui porting to he a sale procla- 
mation under Act VIII of 1859, section 249, and m 
pursuance of that notification the sale of the right, 
title, and interest of the judgment-debtor took place. 
Held that the tenure did not pass by that sale, not- 
withstanding that the sale certificate stated it was the 
tenure itself which had been sold. Uma Chubn Sen 
v Gobind Chunbeb Mozumpab , 1 C. L. R„ 46G 

39. Misdescription 

of tenure sold — Bight of purchaser — A , m satis- 
faction of a decree against B , caused the sale of a 
tenure, styling it a jote-jnmma. G, the supenor 
zemindar, pui chased the tenure as such for R900, 
but failing to pay the balance of the purchase-money, 
the tenure with the same description was re-sold, and 
purchased by C for one rupee. A , on discovering 
his mistake m having advertised the pioperty as a 
jote-jumma, when m fact it was a shamilat talook (a 
more peimanent and valuable holding), caused a sale 
ot £ 9 s rights and interests m the shamilat talook, 
and, having purchased them himself, was put into 
possession. A. then sued for rent under Act X of 
1859, when C intervened as m enjoyment ot the 
rent, and A/s suit was dismissed In a suit by A. to 
establish his light to the shamilat talook, — Held that 
A was entitled to succeed, as he had acted bona fide, 
and that C* could not he considered an innocent pur- 
chaser for a valuable consideration, hut a purely 
speculative purchaser, as he must have known that 
no such tenure as that which he purchased undei the 
denomination of jote-junfma had any real existence. 
Hubo Nath Roy v. Mothooea Nath Achabjee 

[7 W . R., 4 
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6 EliRORS IN DESCRIPTION OF PROPERTY 
SOLD — continued . 

Subject of sale— continued 

40. Description m 

notification of sale — Sale under mortgage-decree — 
Vendor and purchaser — The piopuetors of a talook ( 
and mehal called B , assessed with revenue at R6,800- [ 
4-7, to which certain lands which had been gained by | 
alluvion appei tamed, which lands had been formed I 
mto a separate mehal and assessed with levenue at 
R 88 , mortgaged it m these terms (< We agiee mu- 
tually to mortgage the said talook B , andaccoidmgly 
after moitgagmg and hypothecating the whole of the 
mouzahs ongmal and appended, yielding a jumma of 
R6, 800-4 7, along with all ongmal and appended 
rights, w r ater and foiest pioduce, high and low* lands, 
cultivated and uncultivated lands, &c , &c , and all and 
every poition of our propnetaiy, possessory, and de- 
mandable rights, without excepting any light oi in- 
terest obtained or obtainable, Ac.” Subsequently, the 
mehal talook B , e< together w ith ouginal and attached 
mehal and all 'the zemindari rights appertaining 
thcieto,” w r as sold m the execution of a deciee en- 
foicing the moitgage The auction-purchasei subse- 
quently contracted to sell the “ entire talook B , jumma 
R0,800-4-7,” but afterwards refused to perform the 
contract, and was sued for its specific peiformance 
The plamt m this suit stated that the subject-mattei 
of the contract w r as the “ entn e talook B jumma 
R6,800-4-7,” and the decree which the pui chasers ob- 
tained for the specific peifonnance of the contract j 
ref eired to its subject-matter in similar terms Held , i 
in a suit by the purchasers foi the possession of the | 
alluvial mehal, that the terms of the mortgage weie j 
sufficiently compieliensive to include that mehal, and j 
it w T as not intended by the entiy of the jumma of , 
mehal B , exclusive of the jumma of the alluvial me- 
hal, to exclude the lattei fiom the mortgage, the j 
entry of the jumma being merely descriptive Also I 
that the alluvial mehal passed to the auction-pui- 1 
chaser at the auction-sale, undci the w ords “ attached 
mehal ** Also that the sale to the plaintiffs passed ■ 
the alluvial mehal, the words " the entire talook B ” 
being sufficient to include it, the entiy ot the jumma 
of mehal B m the sale contract, plaint, and deciee 
being meiely descuptive. Ganpatji v Saadat Ali 

[I. L. R, 2 All., 787 

7. JOINT PROPERTY. 

41. Sale of joint property as if 

separate. — Hffect of sale — Right talcen by pur- 
chaser, — Undei a sale m execution of a decree no 
property can he sold except that which belongs to 
the defendants m the suit Accoidmgly, if under a 
deciee m a suit against A alone, for a debt for which 
B is jomtlj liable, an estate be sold m which H is 
entitled to an equal share with A , the interest of A 
alone is acquired by the purchaser. Kishen Chtjn- 
deb Ghose v Ashoobun . . Marsh. , 647 | 

Sbeepebshad Suemah Bhuttachaejee v Shtt- j 
boopa Dossia . . .9 W. R., 452 j 
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1 JOINT PRO PERTY — continued 

42. Sole right of member of 

joint Hindu family m undivided property. 
— Decree m suit for damages for tort — Costs — 
There may be a valid sale upon an execution m an ac- 
tion of damage^ for a tort, of the sliaie of undivided 
family property to which, if a paitition took place, a 
judgment-debtor would be individually entitled 
Such damages m the costs lecoveied constitute a 
judgment-debt, m lespect of which the judgment- 
ci editor’s lights are the same as those upon any 
othei judgment for payment of money Visas yahi 
Geamni v . Ayyasvami Geamini 1 Mad., 471 

43 . Partnership property. — Sale- 

decree against one of several partners m mercantile 
firm — Right against partnership property — A suit 
was bi ought by C against “A , as man 4 igei of a film, 
and also against the firm itself,” and a decree was 
passed accordingly. A w r as one of two paitneis in 
the firm The other partner (B ) was not named m 
the plaint In execution of the decree, the light, 
title, and interest of A . m a SLable, which in fact 
belonged to the film, was sold to the plaintiff In a 
suit bi ought by the plaintiff against 2?, the other 
paitner m the fiim, to recover possession of the pro- 
perty, — Held that the plaintiff was m no better posi- 
tion than a purchasei at a sale of paitnership pro- 
perty made in execution of a decree against a single 
paitnei, and that he could not be allowed to effect a 
pai tial partition, wdueh the judgment-debtoi, to whose 
right he succeeded, would not have been entitled to ob- 
tain All that the plaintiff could do w as to bi lug a suit 
for an account and settlement of the w bole concerns 
of the fiim, and claim that intei est in the pioperty 
which upon a final settlement might be ascei tamed to 
belong to bis judgment- debtor. Kalyanbhai v 
Motiram Jaycnadas . . 10 Bom, 378 

See Keshav Gopal Ginde v Rayapa 

[12 Bom., 165 

44 . Property of coparceners. — 

Share of one of several copai cene? & — Undivided 
Hindu family — Unascertained share , Purchase of — 
In the Bombay Piesidency the shaie of one ot the 
copai ceneis m a Hindu undivided family m the an- 
cestral estate may before partition be seized and 
sold m execution for the separate debt m his life- 
time The purchaser of such an unascertained share 
cannot before partition insist on the possession of 
any particular portion of the undivided family estate, 
and he takes any such share subject to the prior 
charges or incumbrances affecting the family estate 
or that particular share The attachment of a co- 
parcener’s share in the family pioperty under an 
ordinary money decree should go against the share, 
right, title, and intei est of the judgment-debtor m 
such parts of the family property (naming and 
describing them) as the judgment-ci editor can spe- 
cify, and against his share, right, title, and intei est 
in all other parts of the family property Udaram 
Sitaram t? Rantj Panduji . 11 Bom , 76 

45. — Attachment and 

sale of the interest of one of several coparceners m 
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the undivided estate — Mortgage by one coparcener, 
— In 1848 two members of an undivided family 
mortgaged some land forming a portion of the an- 
cestral estate The mortgagee, having obtained a 
decree m 1856 on his mortgage, caused 20 guntas of 
the mortgaged land to be attached and sold on 
account of the right and interest of one of the mort- 
gagoi s only on 24th J anuary 1871 In a suit brought 

by the purchaser against a third member of the un- 
divided family, m whose possession the 20 guntas then 
were, to recover the same from him as being the pio- 
perty of the mortgagor whose right and intei est 
therein had been attached and sold Meld that the 
purchaser could take no more than the share of the 
coparcener whose interest alone had been attached 
and sold, though this shaie might be defined as it 
existed at the time of the mortgage made by him m 
1848 Pandtjb ang Anandbav v Bhaseab Shada- 
shiv . ... 11 Bom., 72 

46. Property of joint tenants — 

Share m joint family property — Family dwelling- 
house — ’Service rents — Right of purchaser, — Where 
the interest of one of several joint tenants m a family 
dwelling-house and m certain lands let out on service 
tenuie is sold m execution, the purchaser is entitled 
to joint possession of the dwelling-house with the 
other shareholdeis, and also to aright to share m the 
service rents Koioar Bijoi Kescd Roy v Samasun - 
dan, B L R , Sup, Yol , 172 2 W. R , Mis., 30, 
commented on. Rajanikanth Biswas v Ram 
Nath Neooy . . I. L. R., 10 Calc., 244 

See Eshah Chtodeb Bahebjee v. Nttstd 
Coohab Baheejee . . 8 W. R., 239 

47. Property of joint tennre- 

kol&ers. — Decree against one of several joint 
shat ers — ■ Effect of sale under such decree — In exe- 
cution of a decree against one of several joint holders 
of a tenure, when it is clear that what is sold, and 
intended to be sold, is the interest of the judgment- 
debtor only, the sale must be confined to that interest, 
although the decree-holder might have sold the whole 
tenure had he .taken proper steps to do so, or al- 
though the purchaser may have obtained possession 
of the whole tenure under the sale But if, however, 
it appeai'3 that the judgment-debtor has been sued as 
representing the ownership of the whole tenure, and 
that the sale, although purporting to be of tbe right, 
title, and interest of the judgment-debtor only, was 
intended to he, and in justice and equity ought to 
operate as, a sale of the tenure, the whole tenure must 
be considered as having passed by the sale If the 
question is doubtful on tbe face of the proceedings, 
the Court must look to the substance of the matter, 
and not to the form or language of the proceedings. 
Jeo Lal Siitgh v , Guhga Pershad 

[LLR., 10 Calc., 996 

48. Property of joint family. — 

Suit to set aside sale . — Refund of purchase-money — 
The sale of joint property governed by the Mitak- 
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shara law, m execution of a decree made on a debt 
which was not a necessity, is not valid and cannot be 
upheld, even though the proceeds aie used to satisfy 
another decree on a bond by which money was bor- 
rowed on necessity The parties suing for annul- 
ment of such invalid execution sale aie bound to pay 
the anction-pui chasers so much of the debt as would 
have been a burden on the estate Bhyro Pebshad 
v. Basisto Naeaih Pandey . . 16 W. R., 31 

49. Personal decree 

against Tcarnavan of tarwad — Right of purchaser . 
— If, m execution of a money-decree obtained against 
a person who happens to be the karnavan of a Mala- 
bar tarwad, the tarwad property is attached and sold, 
a purchase! at an auction sale obtains nothing, and 
m such a case the question whether the purchase 
was made bond fide and for value is not material. 
Elayaohahidathil Kombi Achen v . Kehatum- 
koba Lakshmi Amha I. L. R., 5 Mad., 201 

50. Right of minor 

brother — Sale advei iisemeut under decree against 
entire pi opeity — A minor brothers share m a joint 
family estate was held not liable nndei a sale adver- 
tisement which referred solely to the rights and 
interests of his elder brothers who did not represent 
him, though the deciee was against the entire pro- 
perty Ram Lochuh Shaha v, Unno Pooena 
Dossee 7 W. R., 144 

Netye Roy v . Odeet Roy . 10 W . R., 241 

51. ■ — « Mortgage for 

legal necessity by managing brother of joint family. 
— Sale m execution of decree obtained against mort- 
gagor alone — Rights of purchaser and other member 
of joint family —A , the managing member of a joint 
Hindu family governed by the Mitakshaia law, for 
joint family purposes and legal necessity mortgaged 
the joint family property. The mortgagee subse- 
quently sued A alone upon the mortgage, obtained a 
deciee, and had the propeity comprised m the mort- 
gage put up for sale B , a brother of A’s who was 
no pai ty to the mortgage or to the suit thereon, re- 
sisted the purchaser at the auction sale m his endea- 
vour to get possession In a suit by the purchaser 
against B and A , — Meld that B 3 s interest m the 
joint family property was unaffected by tbe decree 
passed in tlie mortgage suit, and that the pui chaser 
was not entitled to the relief he sought as regards his 
share. Sub? amamyayyan v Subramaniyayyan, I. 
MR , 5 Mad , 125, followed. Abilak Roy v Rtjbbi 
Roy ... I. L, R., 11 Calc., 293 

52. Purchase by de- 

cree-holder of family property in execution of decree 
against member of joint* family — Effect of sale — 
Riqht of purchaser — The property of an undivided 
Hindu family consisting of brothers having been 
hypothecated by one brother was sold m execution of 
a decree obtained against him alone upon the hypothe- 
cation. bond and purchased by the decree-holder 
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Held , in a suit by anotliei bi other to lecovei his 
share of the propeity sold, that the puichasei was 
only entitled to the interest of the judgment- debtoi 
m the piopeity sold, and could not be peimitted to 
piove that the debt foi which the piopeity was sold 
was conti acted foi family purposes by the manager 
of the family Aemugam i Sabapathi 

[I. L R , 5 Mad., 12 

53. — In an undivided 

Hindu family consisting of two biothers, the elder, 
while managing the piopeity during the mmonty of 
the youngei, executed a moitgage of family propeity 
in renewal of a foimei moitgage, executed by Ins 
deceased fathci as secunty foi moneys lent foi pui- 
poses neither immoral noi illegal The moitgagee 
lia\mg sued the eldei bi other upon this mortgage, 
brought to sale and pui chased the property mort- 
gaged The youngei having bi ought a suit for 
pai tition against the elder brothei and the alienee of 
the moitgagee and purchasei at the Court sale, — Held 
(Turner, C J , and Keenan, J , dissenting) that the 
plaintiff was entitled to recover Ins share of the pio- J 
peity without paying Ins share of the mortgage-debt, | 
and that it w T as immaterial whether or not the mort- 
gage was executed to discharge a pnor mortgage- 
debt of the father Subramaniyayyan v Subra- 
maniyayyan . . I. L. R., 5 Mad , 125 

54. * Execution of 

deoee against one brother. — Eights of other 
brothei s — J pui chased a 10 biswas shaie m a ul- 
lage, and Y pui chased a village, both of which pio- 
peities were, at the time they were respectively pur- 
chased, mortgaged to secuie one debt J died, lea\- 
mg loui sons Aftei J’s death, Y, wdiose village 
bad been sold m -execution of a deciee for the sale of 
the moitgaged piopeity, sued E, eldest son of J , foi 
lateable conti lbution in lespect of the debt secuied 
by the moitgage, and be obtained a decree foi R210 
and costs, and directing the 10 biswas shaie to be 
sold m satisfaction of the decretal amount Upon 
attachment of the share m execution of the deci ee, 
the tin ee younger sons of J claimed/} his was as be- 
longing to them, and piayed that the same might be 
leleased fiom attachment This objection was dis- 
allowed as made too late, and the sale m execution of 
the decree took place r Ihe sale certificate showed 
that the pioperty sold was “the rights and intei ests” 
of R m the 10 bisw'as The three youngei sons of 
J subsequently bi ought a suit to establish their 
right to 7} bisw-as out of the 10, and to set aside the 
sale to that extent Held that the shares of the 
plaintiffs w r ere unaffected by the sale, and all that 
passed thereundei to the pui chaser was the 2}biswras 
sh$iie of the judgment-debtor. The plaintiffs weie 
not bound by the decree m a suit to which they weie 
not paities, and by a sale to which they objected, and 
m the teeth of the teims of the sale certificate put 
f orw ai d to defeat them. Sundae Lad v Y akub A li 

[I. L. R., 6 All, 362 
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55. Eiopeiiy of 

Hindu judgment ‘debtoi . — Eight of purchaser . — 
Held that the piopeity m the hands of a Hiudu 
judgment -debtoi was Jiable to sale m the same wray 
.and to the same extent as would the other immove- 
able piopeity of a Hindu having sons be liable , and 
that the question of the extent of the l lglit to be sold 
should have been left an open question foi adjudica- 
tion m a suit between purchasers and othei persons 
claiming light therein. Buldeo Singh v D ware a 
Dass ... . . 1 Agra, 169 

56. Sale of ancestral 

family propeity in execution of decree against 
father — Delay in impeaching sale — A son’s intei est 
may pass on a sale of ancestral pioperty m execution 
of a money-deciee against his fatliei, but whether it 
does or does not pass will have to be determined by 
the circumstances of each case Delay m bringing 
pioceedmgs to impeach sales is a matter for con- 
sideration m determining what interests pass on the 
sale Baso Koer r Hurry Dass 

[I. L. R., 9 Calc., 495 • 12 C. L. R., 292 

57. Sorts interest m 

joint ancestral property — Sale of light , title , and 
interest of father — The sale of the right, title, and 
mteiest of a father m ancestial pioperty, m execu- 
tion of a decree for a debt mcuiied by him, passes as 
w r ell the light, title, and mteiest of the son, where 
the debt w’as not mcuired for an immoral pui pose, 
and where the purchaser lias mquned whethei there 
w r as a decree against the fatbei, and that the pioperty 
was piopeily liable to piocess and sale m satisfaction 
of the deciee, and has puichased the estate bona fide 
undei the execution, and bona fide paid a valuable 
consideration foi it In determining wdiethei the 
sale passed the right, title, and mteiest of the son, 
the natuie of the debt and not the nature of the pio- 
peitymustbe considered Unless it can be shown 
that the debt was mcuiied foi an lxnmoial purpose, 
the question as to the natuie of the debt must be 
held to be detei mined against the son by there hav- 
ing been a deciee against the fathei, and his right, 
title, and interest m the family propert\ Pandit 
Hait Ram v Multi . . . 7 N. W., 110 

58. — Right of father 

of joint Hindu Hitahshara family — Suit by sons to 
set aside sale — In execution of a simple money-decree 
against the fathei of the plaintiffs, who were mem- 
beis of a joint Mitakshaia family, the light, title, 
and mteiest of the judgment debtor m certain 
joint immoveable pioperty wras sold m 1873, and the 
purchasers took possession of the whole pioperty 
In 1878 the plaintiffs sued to lecover then shaies m 
such property, on the ground that only the share of 
their fathei had legally passed to the puichaseis 
Held that the plaintiffs were entitled to succeed 
Bhagwat Dassa v Gotjri Kunwar 

[7 C. L R., 218 
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59. Mortgage by fa- 

ther of Mitdkshara family. — Notification of sale 
— Might, title , and interest — In consideration of an 
antecedent debt the father of a family governed by 
Mitakshara law mortgaged a certain mouzah M., 
portion of the joint family property, by a bond con- 
taining the following clause " I have pledged and 
mortgaged the right and interest of mouzah M ” A 
decree directing "the estate moitgaged under the 
bond to be held liable 55 was obtained upon the mort- 
gage, and m execution thereof, under Act X of 1877, 
“the right, title, and interest of the judgment- 
debtor 99 as set out m the proclamation of sale was'sold. 
Meld that the mortgagor must be taken to have 
mortgaged the entii e interest of the', family, and that, 
looking at the decree which declared the property 
mortgaged to be liable, the whole interest had passed 
under the execution sale to the purchasei. Studd 
v, Beij Nundun Pershad Singh 

[9 C. L. R„ 350 

60. Attachment of 

family property m execution of decree against Hindu 
father — Sale limited to interest of father on ob- 
jection by sons — Eight acquired by purchaser — In 
execution of a personal deciee obtained against the 
father of an undivided Hindu family and one of his 
sons, the creditoi attached the family estate. The 
two remaining sons objected, by petition, to the at- 
tachment of their shares, and the Court directed 
that the sale should be confined to the right, title, 
and interest of the judgment-debtors The eieditor, 
having purchased at the sale, obtained possession of 
the whole estate Meld that the right, title, and 
interest of the father purchased by the creditor was 
only a right to obtain the share of that judgment- 
debtor by partition, SlJBAYXAN V RlTPPA NAGASAKI 
Axyan . . . . I. L. B., 6 Mad., 155 

6L Money-decree 

against father — Attachment of sons ’ shares . — In a 
suit brought agatnst the father of a Hindu family 
and his eldest son, on a bond executed by the former, 
by which family property was hypothecated as secu- 
rity for the repayment of the debt, a decree was passed 
against the father only, and his share of the property 
was declared liable to be sold In execution of this 
decree, family property was attached, but, on the 
intervention of the younger sons, the attachment was 
set aside as to their shares In a suit brought; by the 
decree-holder to establish his right to sell the younger 
sons 5 shares in satisfaction of the decree ‘against their 
father, — Meld that, so far as the younger sons weie 
concerned, the decree must be treated as a decree for 
money against the father, and that all that could be 
sold m execution of the decree against the father was 
the share of the father. TJmameswaea v Singa- 
perumaii . . . tL.R,8 Mad., 376 

82. — Impartible sernm- 

dan. — Money-decree against zemindar. — Attachment 
and sale of estate — Suit by son to recover. after 
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father’s death — Eight of purchaser — In execution 
of a money-decree obtained against the holdei of an 
impartible zemxndan, the creditor sCttached certain 
immoveable property — portion of the zemmdan — • 
which he described as the propeity of the debtor. 
This was sold by the Couit and purchased by A A 
suit having been brought by the son of the judgment- 
debtor after his fathers death to recover the pro- 
perty from L , — Meld that all that L acquired was 
the life-interest of the judgment-debtoi m the pro- 
perty, and therefore the plaintiff was entitled to 
recover Sivaganga v Lakskmana 

[I. L. R„ 9 Mad., 188 

63. Joint Hindu 

family — Sale of ancestral estate m execution of 
decree against father — Effect of sale on son’s rights 
* and interests — When a decree has been made’ 
against the father and manager of a joint Hindu 
family in reference to a tiansaction by which he has 
professed to charge oi sell the joint ancestial pro- 
perty, and a sale has taken place in execution of such 
decree of the joint ancestral propeity, without any 
limitation as to the rights and interests sold, the 
rights and interests of all the coparceners are to be 
assumed to have passed to the pui chaser, and they aie 
bound by the sale, unless and until they establish 
that the debt incurred by the father, and in respect 
of which the decree was obtained against him, was a 
debt mcuired for immoral purposes of the kind men- 
tioned by YajnavalJcya , chapter II, section 48, and 
Manu , chapter VIII, sloka 159, and one which it 
would not he their pious duty a3 sons to dischaige. 
If, however, the deciee, from the form of the suit, 
the character of the debt recovered by it, and its 
terms, is to he interpreted as a decree against the 
father alone and personal to himself, and all that is 
put up and sold thereunder in execution is his right 
and interest m the joint ancestral estate, then the 
auction-purchaser acquires no more than that right 
and mteiest,— ie , the right to demand paitition to 
the extent of the father’s share In this last-men- 
tioned case, the coparceners can successfully lesist 
any attempt on the part of the auction-purchaser to 
obtain possession of the whole of the joint ancestral 
estate, or, if he obtains possession, may maintain a 
suit for ejectment to the extent of their shaies upon 
the basis of the terms of the decree obtained against 
the father, and the limited nature of the rights 
passed by the sale thereunder Qirdharee Lall v. 
Kantoo Loll, 14 B.'L E, 187 , Deendyal Lall v. 
Jug deep Naram Singh , 7. L. E , 3 Calc , 198 , 
Suraj Munst Koer v Sheo Eersad Singh , I, L, M , 
5 Calc , 148 , Bissessur Lall Sahoo v Luchmessur 
Smgh, L E , 6 I. A ., 233 , Muttayan Chetti v. 
Sangih Vira JPandia Chinn at ambiar, I. L E , 6 
Mad., 1 , Mardi Naram Sahu v Eooder Perlcash 
Misser , XL E ,10 Calc , 626 , Nanomv Babuasm v, 
Modun Mohun, XL E , 13 Calc , 21 ; Earn Naram 
Lai v. Bhawani Prasad, I L. E., 3 Aik, 443 , Gaura 
v NanaTc Chand , Weelcly Notes, All , 1883 , p 194 , 
and Weelcly Notes, All , 1884, p . 23, Appooier v. 
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Mama Subha Aiyan, 11 Moore*? I A , 75 , Pkul 
Chandv Man Singh, I L R ,4 All , 809 , Chamaih 
Kuar v Ram Prasad, I L R , 2 All , 267 , and Rama 
Nand Singh v. Gobmd Singh, I L R , 5 All , 3S4, 
referred to Basa Mae v Mahaeaj Singh 

[I. L. R., 8 All., 205 

64. Son 3 s liability for 

father’s debt — Sale of ancestral property — Bond 
fide purchaser — By the sale of ancestral property 
m execution of a mere money-decree against the 
father for his separate debt, only the right, title, and 
interest of the father pass to the purchasei and no- 
thing moie, and this holds good whethei the pur- 
chaser is a stranger or the deciee-liolder himself A 
purchaser at a Court sale cannot set up the title of 
a bond fide pui chaser for value without notice. 
Lakhmichand Walchand v Kastur Bechar, 9 Bom , 
60, and Sobhagchand Gulabchand v Bhaichand , 
I L R , 6 Bom , 192, followed Bhikaji Ram- 
OHANDEA OkE tf.YASHVANTEAV SHEIPAT KhOPKAE 

[I. L. R., 8 Bom., 489 

65* — MitaJcshara law 

— Alienation, voluntary and involuntary, by the 
members of a family governed by the MitaJcshara 
law — A ., a Hindu governed by the Mitakshara law, 
after the attachment of a pioperty, pait of his an- 
cestral estate, to which he and his minor son B weie 
jointly entitled as members of a joint Hindu family, 
conveyed by a deed of gift the whole of his interest m 
the ancestial pioperty, including the property under 
attachment, to B Five days after the execution of, the 
deed of gift, the property was sold m execution of 
the decree of the attaching ci editor, C , and was pur- 
chased by C at such sale Ten days aftei the sale, 
A instituted ‘proceedings, under section 256 of Act 
VIII of 1859, to set it aside on the ground of ir- 
regularity These proceedings were after-wards con- 
tinued m the name of A , but vntually on behalf of 
the minor B , undei the conti ol and dnection of the 
Collector, who had taken charge of his estate, and 
appointed a manager under Act XL of 1858. These 
pioceedmgs terminated m 1874 by the application to 
set aside the sale being dismissed, and the sale was 
therefore confirmed, and C. took possession of the 
property In 1877 a suit was instituted on behalf 
of B , by the manager appointed by the Collector, 
against C and A to recover possession of the pio- * 
perty, on the ground (1) that when it was sold it 
was not the pioperty of A, the judgment-debtor, 
and (2) that the property of a joint Hindu family 
could not be sold or alienated by, or taken m execu- 
tion of, a decree against a single member of that 
family Meld (1) that the fact that the plaintiff, 
through his guardian, had actively intervened m the 
proceedings under section 256 of Act VIII of 1859, 
was no bar to the institution of the present suit on 
his behalf, (2) that C . at the sale purchased the in- 
terest, whatever it was, of A only, and was entitled 
to have it ascertained and allotted to him on parti- 
tion , and (3) that although under the Mitakshara 
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law a member of a joint family cannot, or may not, 
be able to alienate his share or interest m the joint 
family estate, yet snch shaie or interest can be taken 
m execution and sold by the holder of a decree 
against him. Coebectob or Monghyb v Hubdai 
Naeain Shahai 

[I. L. R., 5 Cale., 425 : 5 C. L. R., 112 

66. — Son 3 s interest in 

ancestral property — Death of son before sale — 
Where the son died between attachment and sale, the 
judgment -ci editor was held to have no property m 
■what he had attached, so as to entitle him to sell 
it m execution of his decree. Goob Pebshad v . 
Sheodeen . . 4 N. W., 137 

67. Right of pur- 

chaser. — Sale of reversionary interest — A., a Hindu, 
was possessed of an undivided moiety m certain pro- 
perty, and was also entitled to a reversionary interest 
m the other undivided moiety contingent on his sur- 
viving his mother. In a suit agamt A , the Sheriff, 
under a writ of fi fa , seized and sold to B the right, 
title, and interest of A. in the premises In an ex 
parte suit by B , asking for a declaration that he 
was entitled to the contingent reversionary interest 
of A , as well as to his present possessory right, 
Maopheeson, J , gave a decree for the present pos- 
sessory right* but refused to make any decree as to 
the contingent reversionary inteiest of A . Kisto 
Dhone Gangooby v Rabftty Dossee 

[1 Ind. Jur., N. S,, 324 

68. Interest of co- 

widows m estate undivided — The co- widows of one 
and the same husband take a joint interest m one 
undivided estate. Semble , — Tbe interest of one or two 
such widows cannot be sold m execution of decree. 
KaTHAPEEUMAIi v . Veneabai 

[I. L. R., 2 Mad., 194 

69. Right of pur- 

chaser under joint decree — "Error in certificate — 
Where a joint decree for contribution which bad been 
passed against a Hindu wddow and the reversioner 
was executed against the lattei as the sole surviving 
judgment-debtoi, by tbe sale of his rights and inter- 
ests m the property, the joint propeity was held to 
have been passed even though, the sale certificate 
omitted the word “ property 33 Chowdhey Zu- 
hooeuii Htjq v Gooboo Chuen Roy 

[15 W. R., 329 

8. MORTGAGED PROPERTY. 

70. 1 Mortgagor, Interest of '.—Sale 

under money-decree — Sale under decree enforcing 
mortgage . — There are substantial differences between 
a sale m execution for a money-decree and a sale 
under a decree oidermg a sale to enforce a mortgage 
In tbe former case the Court proposes to sell what- 
ever interest m the property would, under any 
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circumstances, be available to creditois at the date of 
the attachment ; m the latter case, whatever interest 
the mortgagor was, under any circumstances, compe- 
tant to create, and did cieate at the time of the 
mortgage. Ponnappa Pillai v Pabpttvayyangar 
[I. li. R., 4 Mad., 1 

71* Interest taken by pur- 

chaser. — Where the rights and interests of a judg- 
ment-debtor are sold m execution, the purchaser 
takes the land to which they relate subject to such 
mortgages and leases as may be existing Oojagur 
Roy u. Ram Khelawan Singh . 10 W. R., 384 

72. ‘Purchaser of 

mortgaged property, Rights of — Right to set aside 
incumbrances —A purchaser of property sold under 
a decree m favour of a mortgagee cannot claim to set 
aside, as prejudicial to his lights, a ticca pottah 
granted by the mortgagee when those rights weie 
not m existence It cannot he maintained that the 
purchasei of property sold under a deciee m favoui 
of a mortgagee takes the property free from such 
lease or farm as the owner might have found to be 
expedient or convenient, provided the value of the 
property was not impaired and the operation of the 
mortgagee’s lien not impeded, Banee Peeshad v 
Keep Bhdnjtjn Singh , . 10 W. R., 325 

73. Conditional sale 

executed before sale m execution, but after mort- 
gagee’s decree — A purchaser under a deciee for sale 
obtained by a mortgagee under a simple mortgage 
does not purchase subject to a conditional sale 
executed by tbe mortgagor after the prior mortgagee 
had obtained a decree of sale, hut before the property 
was actually sold. Rajnaeain Singh v Sheer a 
Mean 7 W. R. ? 67 

74. — Nature of mort- 

gagees security . — Sale by mortgagee — Rights of 
subsequent mortgagee — Civil Procedure Code, 1859, 
s $59,— The security to which a mortgagee becomes 
entitled under the ordinary form of mortgage m the 
mofnssil is the right to sell the entire estate of the 
mortgagor as the same existed at the date of the 
mortgage, and he cannot be deprived of this security 
by any subsequent charges on the property oi prior 
unregistered charges which the mortgagor may create 
or have created When he brings the property to 
sale, the sale is an out-and-out sale of the estate 
of the debtor, and the purchaser takes the property 
subject only to those incumbrances which weie m 
existence at that date, though such of the subsequent 
incumbranceis as may, at the time of the sale, have 
taken out _ execution, may have a right to satisfy their 
claims from the surplus proceeds of the sale In ap- 
plying section 259 of the Code of Civil Procedure to 
cases of the above description, the words , ce the right, 
title, and interest of the defendant m the property 
sold,” must be understood as meaning the right, title, 

and interest which the decree oi deied to he sold, ^ e , 

the right, title, and interest which the judgment- 
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debtor had m the property at the time of the mort- 
gage. Kasandas Laldas v Pranjivan Ashaeam 

[7 Bom., A. C., 146 

Beojo Kishoeee Dossia v Mahomed Stjleem 

[10 W. R., 151 

S. C. Beajabaj Eisoei Dasi v, Mohammed 
Salem . 1B.L. R., A. C^ 152 

75. Right to redeem, 

— Where a decree-holder sells a mortgagor’s rights 
and interests in property already 1 mortgaged and 
declared liable to sale m liquidation of tbe debt for 
which it was mortgaged, the purchaser pui chases 
merely the mortgagor’s light to ledeem Lalla 
Joogul Kishoee Lall v, Bhukha Chowdhby 

[9 W. R., 244 

7 6. Right of pur- 

chaser — Rights of respective mortgagees — A mort- 
gage made by way of security foi money advanced 
remains a moitgage until the debt is satisfied, 
and the mortgagee-creditoi has every right to sue to 
obtain a deciee and sell that which is held by him as 
secuuty for his money, without any legard to the 
proceeding of any other subsequent moitgagee oi 
purchaser A pui chaser at a sale m execution of 
such a decree under a pnor mortgage, as well as the 
ongmal holder of a prior mortgage, has rights far 
supeuor to those of any other mortgagee or pur- 
chaser of a subsequent date A subsequent pur- 
chaser, by payment of an earlier mortgage, and 
obtaining a decree for the money so paid, does not 
acquire any rights belonging to that mortgage His 
payment was a voluntary act, and his deciee against 
his vendor was a peisonal one for a simple debt, not 
secuied by any security connected with any poition 
ot the land m dispute. Dhoree Rotf v Btjldeb 
Narain Singh . . W. R., 1864, 345 

77 . Purchase by mortgagee. — 

Lien of mortgagee — Liability of purchaser , — In- 
cumbrances — Certain mouzahs were granted m 
zur-i-peshgi lease by G to plaintiff’s ancestor After 
G 3 s death his heir, F , pledged one of the mouzahs, 
B , with others as collateial security, m a bond 
m favour of plaintiff, and some years later executed 
a zur-i-peshgi pottah m favour of defendant, who 
obtained possession by paying to plaintiff the money 
due undei the first zur-i-peshgi lease Plaintiff 
then sued F alone on his bond and obtained a decree, 
m execution of which he sold a share m B and 
purchased it himself In a suit for possession and 
to have the supenoiity of his hen declared over de- 
fendant’s zur-i-peshgi, — Retd that plaintiff was not 
entitled to possession until he paid off the whole of 
the amount advanced by the defendant to clear off 
the debt due under the first zur-i peshgi lease. Reid, 
also, that the holder of a subsequent incum- 
brance, by paying off a pnor incumbrance, acquires 
all the rights of the latter so far as the amount ac- 
tually paid by him for that purpose is concerned, 
Bekon Singh v> Deen Dyal Ball . 24 W. R., 47 
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78. Bight of purchaser of mort- 

gaged property. — En st and second mortqages — 
Where a mortgagee sues upon his mortgage bond and 
his claim is decreed, the decree should be satisfied out 
of the mortgaged property, and not out of the right, 
title, and intei est which remain m the moitgagor. 
The purchaser at the execution sale acquires all the 
interest which passed by the mortgage to the mort- 
gagee, and any intei est which lemamed m the moit- 
gagor, — i e , his equity of ledemption If there was a 
second mortgage, all that it could pass from the mort- 
gagoi was his equity of ledemption, and the decree in 
a suit on such mortgage could only authorise the sale 
of the equity of redemption, unless the fiistmoitgagee 
was made apaity, and his mortgage shown to be in- 
valid and the second moitgage to have pnority Doo- 
JjAJj Chunder Deb v. Goluce Monee Debia 

[22 W. B., 360 

79. "Effect of sale — 

Parties — The usual mode, m the mofussil Civil 
Couits, of selling in mortgage suits “the right, title, 
and interest ” of the mortgagor or his heir, is not cor- 
rect, if deemed to be his right, title, and interest at 
the time of the sale. The intention of the Court is 
to pass to the purchaser the light, title, and interest 
both of the moitgagor and mortgagee What passes 
to the auction-pui chaser under the certificate of sale 
is the right, title, and interest of the moitgagor as it 
stood when he made the mortgage, and not merely as 
it stood at the time of the Couit sale One XJ moit- 
gaged certain immoveable pioperty to A. R. (defend- 
ant No 1) for R400 on the 7th May 18G5 On the 
death of XT, the mortgagee A R. brought a suit (No 
311 of 1871) against his widow, X (defendant No 2), 
but did not make his ( XJ ’s) children (who were mi- 
nors) paities to it. On the 28th July 1871 A R . 
obtained a deciee foi R460, being the amount of prin- 
cipal and mteiest due on ins moitgage, with further 
intei est fiom the date of suit to date of payment. 
That decree directed satisfaction of the amount due 
under it out of the mortgaged pioperty if it were not 
paid by the widow, X. (defendant No. 2). X having 
failed to satisfy the decree, the Couit, on theapplica- 
ationof A R. (the decree-holder), sold the mortgaged 
property on the 19th September 1872 forR400to the 
brother of A R On the 7th August 1873 the auc- 
tion-purchaser obtained a certificate of sale to the effect 
that he had purchased at the Court sale “the light, 
title, and interest of X.” (the widow) m the mortgaged 
property On the 17th August 1874 the auction-pui - 
chaser sold the property for R700 to the father of the 
plaintiff In 1877 the plaintiff sued A. R (the mort- 
gagee and decree-holder) to recover possession of the 
property with mesne profits U 3 s widow X and child- 
ren (two sons and a daughter) were defendants m the 
suit, the plaintiff alleging, m addition to the facts just 
stated, that these defendants had colluded with the ten- 
ants of the property m dispute, and collected the pro- 
ducetheieof Defendant No. 1 (A R ) denied his lia- 
bility The answer of defendants Nos. 2, 3, 4, and 5 (re- 
spectively the widow, two sons, and a daughter of U) 
substantially was that the Court sale did not affect 
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the rights of defendants Nos, 3, 4, and 5, as they had 
not been paities to the moitgage suit No. 311 of 
1871, and that they were entitled to hold the proper- 
ty The Subordinate Judge awarded the plaintiff's 
claim, holding that both the sales — viz , the Couit sale 
under the mortgage-decree m suit No 311 of 1871, 
and the subsequent private sale by the auction-pur- 
chaser — were bond fide and binding on defendants 
Nos 2, 3, 4, and 5, inasmuch as the debt for which the 
propei ty was sold had been conti acted by U This 
deciee was reversed, on appeal, on the ground that the 
Court sale extended only to the right, title, and inter- 
est of AT (defendant No 2) m the mortgaged piopei- 
ty, and did not affect the rights of defendants Nos 3, 
4, and 5, who were not parties to it On appeal to the 
High Court, — Held that the defect in the title of the 
purchaser (plaintiff) arose from the circumstance that 
the suit of A R (No 3X1 of 1871) for foreclosure 
and sale was sufficiently constituted as to parties, 
both the sales having been found to he unimpeachable 
m all other respects, and that the defendants Nos 3, 4, 
and 5 were only entitled to the same relief which they 
would have obtained if they had been made parties to 
that suit — viz , the right of redeeming the pioperty by 
paying off the mortgage The High Court accord- 
ingly level sed the decree of the District Judge, and 
dnected the defendants Nos. 3, 4, and 5 to pay to the 
plaintiffs, within six calendar months from date, the 
sum of R460, with mteiest on the principal (R4G0) 
fiom date of the institution o£ suit No 311 of 1871 
until payment The Couit further directed that, m 
default of payment, the mortgage should he f oieclosed, 
and defendants Nos 3, 4, and 5 precluded from re- 
deeming the property, which should he delivered up 
to the plaintiff. Abdulla Saiba v Abdulla 

[I. L. R., 5 Bom., 8 

See also Shrist&apuee v Pethe 

[I. L. B., 2 Bom., 662 

80. Decrees enforcing 

mortgages . — Priority —Certain immoveable pro- 
perty was sold on the same day m the execution of 
two decrees, one of which enforced a charge upon 
such property created m 1864, and the other a chaige 
cieated in 1867. Seld that the purchaser of such 
pioperty at the sale m the execution of the decree 
which enforced the earlier chaige was entitled to 
the possession of such property m prefeience to the 
purchaser of it at the sale m the execution of the de- 
cree which enforced the later charge, notwithstand- 
ing the latter had obtained possession of the property 
m virtue of his pui chase. Ajoodhya Per shad v. 
Moracha Xooer 3 25 TX R , 254, distinguished. 
Janki Das v. Badri Nath . I. LI R., 2 All., 698 

8L Right of prior 

mortgagee.— On the 31st August 1863 A mortgaged 
his house to B., who brought a foreclosure suit, and 
on the 7th July 1866 obtained a decree against A . 
for the sale of the house if the mortgage-debt was 
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not paid on or before the 24th March 1868. The 
debt not having been paid, the house was sold at a 
Court's sale on the 15th July 1870 and pui chased 
by C. In an action brought by the plaintiff to re* 
cover possession of the house, on the ground that he 
had purchased it on the 2nd August 1868 at an exe- 
cution sale under a common money-deeiee against A , 
— Meld that the plaintiff's sale was subject, not only 
to the mortgage of 1863, but also to the decree upon 
it under which the right, title, and interest of the 
mortgagor A. passed in 1870 to C , whose purchase 
was entitled to preference to the plaintiff's purchase 
in 1868. Rayji Habayab v . Keishnaji Laeshman 

[11 Bom., 139 

82. * Sale under mort- 

gage for payment of Government revenue — Rights 
of respective purchasers . — In 1855 a decree for an 
account was passed m the Supreme Court of Calcutta 
against A , an executor. A died m 1856, and the 
suit, which was revived against his representatives, 
came on for consideration on further directions on 
29fch August 1866. It was then found that A.’s 
estate was liable for R132, 406-11-8, and his re- 
presentatives were ordered to pay this money into 
Court The representatives having made default m 
payment, a writ of fen facias was issued, under 
which the property was sold by the Sheriff of Cal- 
cutta, and conveyed by him to B on 1st April 1867 
Previously to this the repiesentatives of A. had, on 
11th January 1865, mortgaged the same property, 
together with other lands, “for the purpose of pay- 
ing the Government revenue of certain talooks be- 
longing to A. deceased and the mortgagee having 
obtained a decree on his mortgage, the property was 
sold to C under that deciee on 30th March 1867. In 
a suit for possession by 0 against B , — Held that, 
though the sale to B. was made for the express pur- 
pose of paying the debts of A , B.’s title was not to be 
preferred to that of C , who claimed under the moit- 
gage of 1865, which was made for the purpose of 
paying Government revenue, and, semble , the 
result would he the same even if the mortgage of 
1865 had not been made for the purpose of paying 
Government revenue, as it did not appear that the 
mortgagee, at the date of the mortgage, knew that 
there were unpaid creditors of A , and that A ' s 
representatives intended to misapply the money so 
advanced to them. Greender Chunder Gkose v. 
Mackintosh , I. L M ,4 Calc., 897, followed. Kas- 
SIMUNNISSA BlBEE V. NlLBATEA BOSE 

* [I. L. R., 8 Calc., 79 

9 C. L. R., 173 : 10 C. L. R., 113 

83. Money-decree — 

Decree enforcing hypothecation — Act X of 1877 
{Civil Procedure Code), ss. 287, $16. — Act VIII 
of 1859 {Civil Procedure Code), ss. 249 , 259 — Cer- 
tain immoveable property was put up for sale, under 
the provisions of Act X of 1877, m execution of a 
decree for money, and was purchased by C„ with 
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notice that I held a decree enforcing a hen on such 
property Subsequently L applied for the sale of 
such property m execution of his decree, and such 
property was put up for sale m execution of that 
decree, and was pui chased by S S sued, by virtue of 
sucb purchase, to recover possession of such property 
from C Meld that, inasmuch as undei Act X of 1877 
what is sold m execution of a decree purports to be 
the specific property, and as C had purchased the 
property m suit with notice of the existing lien on it, 
and subject to its re-sale m execution of the decree m 
execution of which S bad purchased it, what actually 
was sold m execution of that decree to S was such 
property, and S was entitled to possession of such pio- 
perty under such sale Sales under Act YIII of 
1859 and Act X of 1877 distinguished, Sheo Ratan 
Lal v. Chotey Lal I. L. R„ 3 AIL, 647 


84. TJnauthoi ised 

sale of moi tguged property — Payment by vendor 
of mortgage-debt — Lien of vendee — The plaintiff as 
purchaser at a Court's sale sued to recover land m 
possession of the defendant The defendant alleged 
that he had bought the land from the widow of the pre- 
vious owner by whom it bad been mortgaged, and 
that he (the defendant) had paid off the mortgage. 
The previous owner had left a minor son The lower 
Courts passed a decree for the plaintiff, on the ground 
that the sale by the widow to the defendant was 
invalid, as she had not obtained a ceitificate of admi- 
nistration to her husband under Act XX of 1864. 
Meld that the defendant had a hen upon the land 
for the amount of the mortgage-debt which be had 
paid, and that the plaintiff could not set aside the 
sale to the defendant without lefundmg the amount 
secured by the lien. Ktjyabji v Moti Haeidas 

[I. L». R„ 3 Bom., 234 

85. Sham mortgage. 

—In 1861 J mortgaged certain lands to the defend- 
ant, who m 1864 sued upon the mortgage, and ob- 
tained a decree for sale The deci ee remained unexe- 
cuted by the defendant In 1869 the lands were sold 
m execution of a money-decree against J , and the 
plaintiff became the purchaser. Thereupon the de- 
fendant attached the land m execution of the decree 
obtained by him m 1864 The Couit found that 
the mortgage of 1861 was not a bond fide mortgage. 
In a suit foi possession , — Meld that the plaintiff was 
entitled to succeed. The decree obtained m 1864, 
being based upon a colourable mortgage, gave tbe 
defendant no claim as against a subsequent bond fide 
purchaser for value. What was purchased by the 
plaintiff at the execution sale m 1S69 was tbe real 
interest of J m the lands m question, not his interest 
as diminished by a fictitious derogation arising out of 
a sham transaction. Gobi Wasudey v Mabeanbe 
Naeayan Bhat . . 'I, L. R., 3 Bom., 30 


Suit 'for rent 


after execution of mortgage-decree , — - P . got a decree 
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on a moitgage-bond m the terms of a compromise 
by C and others to the effect that the amount due 
should be paid by instalments, the property mort- 
gaged lemammg hypothecated. Meantime one M 
got a decree against C , and m execution sold part 
of the property, — viz , a house, — subject to the 
lien of P , bought it m herself, and sold it again 
by private sale to plaintiff, who realised i;ent for 
some months When M was put m possession, P 
petitioned the Couit, objecting, but being referred 
to a regular suit he executed his original decree, 
bringing the hypothecated property to sale and 
bought it himself, without, however, getting pos- 
session from the Court till many months later. 
Plaintiff then sued the tenant of the house in the 
Small Cause Couit for rent, and P intervened as 
a paity to the suit, claiming the rent which had 
fallen due from the date of his getting possession 
Meld that the plaintiff was not m a position to main- 
tain the suit, his possession having been put an end 
to by P , whose lien on the property was anterior 
to the sale under which plaintiff purchased. Pooe- 
no Chtjndbb Bose v . Nobist Chhndeb Ghose 

[14 W. R., 77 

87. Sale of decree- 

holders* rights and interests — Notice of assignment. 

• — Where the rights and interests of decree-holders m 
a decree are sold m execution, the party purchasing 
bond fide without any knowledge of a previous as- 
signment of those rights and interests is entitled to 
the proceeds of the purchased decree free from any 
tiust or obligation in favour of the assignees. Run- 
HtTS: SaHOO V JUGGESStTB OOPADHYA 

[20 W. R., 408 

88. Notice — 0 bor- 

rowed money from S He then borrowed money 
fiom D , mortgaging as security the propeity m suit 
Aftei that he borrowed fiom plaintiffs, executing a 
bond by which he again mortgaged the same proper- 
ty Subsequently plaintiffs obtained a decree by 
which the mortgaged property was declared liable to 
sale for the amount decreed, sold the property in exe- 
cution, and purchased it themselves. They were 
disturbed from possession by defendants in execution 
of a rent-decree under which they ousted plaintiffs, 
and got their own names registeied as piopnetois 
Plaintiffs now sued for declaration and enfoi cement 
of their rights as purchasers at the above sale. De- 
fendants claimed as purchasers m execution of a 
money-decree obtained against G. by the first cre- 
ditor, 8 , alleging that they paid off the money due to 
the second ci editor, D , and weie entitled to hold 
possession, their purchase having been previous to 
that of the plaintiffs Meld that, m purchasing the 
rights and interests of G , defendants purchased his 
right to redeem pioperty already subject to two 
mortgages, and as they purchased with full notice, 
they could only retain possession by paying off both 
mortgages. Meld , also, that plaintiffs purchased nob 
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meiely the equity of redemption, but G’s rights 
and interests as they were when the mortgage was 4 
created, subject to the mortgage held by D , but free 
from subsequent incumbrances Nabain Sahoo v . 
Ochoot Sahoo ... 14 W. R., 283 

See Wajed Hossein v Habe z Ahmed RkzAH 

[17 W. R., 480 

89. Money-decree — 

Mortgage -decree — Notice — Civil Procedure Code 
{Act XIV of 1882), s 287 . — A ci editor obtained tw r o 
decrees against his debtor, one being a mortgage-de- 
ciee to enforce his lien on certain property, and the 
other a simple money-decree. In execution of the 
second deciee the property over which the judgment* 
ci editor had a lien was sold and was purchased by a 
thud person. Subsequently, m execution of the fiist 
deciee at the instance of the judgment- creditor, this 
same pioperty was advertised for sale, but on the 
auction-purchaser objecting, the judgment- creditor 
biought a suit against him to enfoi ce his lien on the 
propel ty m the hands of the auction- purchaser. Meld 
that it lay on the plaintiff, in order to entitle him to 
recover m the suit, to show that the defendants pur- 
chased with notice of the lien. Meld, further, that 
the fact that for some purpose, at some time or other, 
the judgment-creditor informed the Court of the 
mortgage, is not evidence of notice on the auction- 
purchaser Rttbsing Rabain Singh v Roghoo- 
bttb Singh . . . I. L. R., 10 Calc., 609 

90. Prioi ity — The 

defendant advanced to A four sums of money on 
four bonds, m each of which certain property was 
hypothecated The first two bonds contained a stipu- 
lation that, until the debt was dischaiged, the boi- 
rower would not mortgage or sell the pioperty 
hypothecated The defendant biought a suit to 
recover the amounts due on all his bonds, and ob- 
tained a simple money- decree, m execution of which 
he brought the property mentioned above to sale, and 
became the purchaser The plaintiff now sued for a 
re-sale of the property by vntue of a moitgage of 
the same, duly registered The last two of the de- 
fendants’ bonds were executed after the Registration 
Act of 1864 came into force, but weie, however, 
unregistered Meld that if the plaintiff had come m 
and offered to satisfy so much of the decree obtained 
by the defendant as related to the first two bonds, he 
would have been clearly entitled to asseit that no- 
thing could pass by the sale m execution of the 
decree on the other bonds, but tbe rights of the 
judgment-debtor, subject to his mortgage, hut that 
as he did 4 not do so, the auction sale, having been 
made m satisfaction, inter aha , of the debts due on 
the mortgage-bonds containing the condition against 
alienation, passed tbe full proprietary light to the 
defendant. Rajah Ram JBainbe Mad ho 

[5 N..W., 81 

91. Effect of sale . — 

Estoppel .— On 10th September 1863 A. mortgaged 
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a house to B , who registered the deed, hut did not 
obtain, possession of the premises On 2nd July 1868 
A, mortgaged the same house to 0, who legistered 
the mortgage-deed and took possession of the pre- 
mises On 10th October 1868 B sued on his mort- 
gage, and obtained a decree agamst A son, who was 
a minor, and who was lepiesented by his mother as 
his guardian. She, however, had obtained no certi- 
ficate of administration under the Minors Act, XX of 
1864 On 17fch December 1869 the mortgaged pro- 
perty was sold bj the Court in execution ot B.’s 
decree. The plaintiff bought it, and obtained h certi- 
ficate of sale On the plaintiffs attempting to take 
possession of the property, the defendant, who was 
C,’s widow and heiress, lesisted him, and he there- 
upon sued to recover it. Held that the plaintiff was 
entitled to possession He stood, at least, m the 
same position as had been occupied by B befoie the 
sale, and B , as prioi mortgagee, had a supenoi title 
to that of defendant, who claimed under a subsequent 
deed Where mortgaged propeity is sold m execu- 
tion of a deciee in a suit brought upon the moitgage, 
the interest of the mortgagee, at whose instance the 
sale is made, is held to pass to the purchaser, and the 
mortgagee is estopped from disputing that such is 
the effect of the sale. Khevraj Jfsrup v Lin- 
Gaya I. L R., 5 Bom., 2 

92. San-mortgage. — 

Registration of certificate of sale — Civil Pi ocedure 
Code , 1877 , s, 287 — Notice — Warranty of title — 
A bnyei of property at an execution sale who registers 
his certificate of sale does not theieby acqune a title 
free from the obligation arising from a san-mortgage 
of previous date When the Court sells the right, 
title, and intei est of a judgment-debtor in property, it 
cannot be regaided as selling more than the judgment- 
debtor himself could honestly sell. He could honest- 
ly sell only subject to any equities existing against 
himself on the propeity, and if by concealment of a 
san-mortgage he sold property as free of that charge, 
he would commit a fraud. The Court cannot be deem- 
ed to do that which would he a fiaud if done by the 
judgment-debtor. If, then, the Court sell only the 
right, title, and interest of the judgment-debtor sub- 
ject to all existing equities against the pioperty sold, 
the registration of the Court’s conveyance (viz , cer- 
tificate of sale) cannot enlarge the scope of that con- 
veyance and discharge the property fiom any unre- 
gistered incumbrance which was binding on the 
judgment-debtor Per Melvill, J. — In the case of 
execution sales under section 287 of the Civil Proce- 
dure Code (Act X of 1877), notice is given to pur- 
chasers that the sale only extends to the light, title, 
and interest of the judgment-debtor, and that the 
Court ordering the sale does not warrant the title 
This being so, it seems clear that a person who buys 
an avowedly doubtful title, and pays for it on that 
understanding, cannot claim to .he a purchaser with- 
out notice. SOBHAGCHAND GULABOHAND V, BHAI- 
ohand . . . 1. L, R„ 6 Born., 193 
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See Lakshmandas Sartjpchand v. Dasrat 

[I. L. R., 6 Bom , 168 

and Rupchand Dagdtjsa v Davlatrav Vithal- 
rav . . . I. L. R,, 6 Bom , 495 

93. Mortgagee not 

%n possession, — Registered lease — j Effect of sale m 
transferring property to pui chaser — A mortgaged 
his land to B. m 1861, which moitgage was then le- 
gisteied, but the mortgagee did not enter into pos- 
session. Subsequently, m 1866, A . leased the same 
land to C That lease was registered, and C entered 
into possession In 1867 B obtained a decree upon 
his moitgage, and in execution attached and sold the 
mortgaged property C , who had applied to have 
this attachment of the land removed and failed in 
his application, sued to establish his light undei the 
lease and lecover possession. Held that, under the 
lease of 1866, he could only take what the moitgagor 
had to give him, viz , a lease subject to the register- 
ed mortgage Where a deciee is obtained upon his 
mortgage by a mortgagee, and the moitgaged pro- 
peity is sold under the deciee for the purpose of pay- 
ing off the mortgagee, the mteiest of both mort- 
gagor and moitgagee passes to the pui chaser The 
mortgagee is estopped from disputing that such is 
the effect of the sale, so fai as his mteiest is con- 
cerned, although the officer of the Couit may only 
have described the sale as one of the light, title, and 
mteiest of the mortgagoi It is not the piactice m 
the mofussil to require the mortgagee to convey to 
the purchaser the transfer takes place by estoppel. 
Sheshgiri Shanbhog v . Salvador Yas 

[I. L. R., 5 Bom., 5 

94 , Mortgage with - 

out possession — Right of mortgagee as against the 
purchaser — Difference between a mortgage valid as 
against a private pui chaser for valuable considera- 
tion and one valid as against a purchaser at a Court 
sale, — Priority — Optional registration, — On the 
19th Septembei 1871 the land m dispute was mort- 
gaged by L (defendant Ho 1) to the plaintiff for 
R25 The deed of mortgage was not registered By 
it defendant No. 1 agreed to pay interest at the rate 
of one pice pei rnpee pei mensem, and it was piovided 
that the moitgagee was to lemam m possession for a 
period of twenty -five years m lieu of principal and 
interest, and that the mortgagor was not to claim the 
property hack, unless he paid tbe pimcipal and inter- 
est that might accrue due m twenty- five years from 
the date of the bond. On the 8th July 1872 the 
land was sold m execution of a deciee against the 
father of L and purchased by B (defendant No 2), 
who obtained possession under the certificate of sale. 
In 1S74 the plaintiff (the mortgagee) sued L and B 
for possession of the pioperty It was contended for 
B. (defendant No 2) that the mortgage did not bind 
him, because he was a purchaser fox value without 
notice of the mortgage, and because it was not ac- 
companied with possession Held that, although the 
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8. MORTGAGED PROPERTY — continued 

Right of purchaser of mortgaged pro- 
perty — continued 

mortgage to the plaintiff might have been without 
possession, it would bind the mortgagor himself, and 
was theiefore binding as against defendant No 2, 
who purchased at a Couit sale under a decree obtain- 
ed against the mortgagoi A purchaser at such a 
sale takes only that which the judgment-debtor could 
himself honestly dispose of. Possession or registra- 
tion is necessary to validate a mortgage m the 
Deccan or elsewhere m the Presidency of Bombay 
(except Gujarat) against a private pui chaser for 
valuable consideration, but not against a purchaser 
at a Court sale. Bapuji Balal v Satyabhamabai 
[I. L. R., G Bom., 490 

See Shiybam v. Genu I. L. R., 6 Bom., 5X5 

9. DECREES AGAINST REPRESENTATIVES 

95. Liability of legal represent- 

ative of deceased person.— Right of Iona fide 
'purchaser without notice at execution sale, — A bond 
fide purchaser without notice for valuable considera- 
tion at an auction sale is, as a general rule, entitled 
to protection, notwithstanding any irregularity or 
defect m the pioceedmgs or decree m the suit 
But when the decree is against the representative 
of a deceased person, the purchaser is bound to 
satisfy himself that the party sued as the repre- 
sentative of the deceased is his legal representative 
The legal lepiesentative of a deceased person, though 
not a party to the suit, will be bound by the execu- 
tion sale, if he either knowingly allowed the suit 
to be defended by another person claiming to be 
the legal representative, or if, knowing of the sale, 
he stood by and allowed the pui chaser to pay m 
the belief that he acquired a good title JBdalji 
JBormasji v. Mahabu Begum, Special Appeal No, 
266 of 1869 , considered. Nath a Hari v, Jamni 

[8 Bom., A. C., 37 

9 6. Decree against widow m 

representative capacity. — Bight and interest 
acquired by pui chaser — A suit was brought against 
A ’ s widow upon a bond given by A. In execution 
of the decree obtained against the widow, AS s pro- 
pel ty was put up and sold The adveitisement of 
sale m one place said that the property to be sold 
was the property of the widow, and m anothei the 
rights and interests of the debtor. Held that the 
property intended to be sold, and sold, was the rights 
and interests, not of the widow personally, but of the 
widow as A *s representative ( JDissentiente , Camp- 
bell, </„ who held that a public sale earned only the 
rights which were expressed, and not those which 
ought to have been expressed, m the proclamation 
of sale ) Buksh Ali Sowdagur v Essan Chun- 
deb Mitter . . w . R., 3P. B., 119 

S C Ishan Chunder Mittee v Buksh Ali 
Soudagur .... Marsh., 614 

See also Court of "Wards v. Coomae Ramafut 
-Singh . . • 10 B. I*. R., 294 


SALE IE" EXECUTION OE DECREE— 

continued 

9. DECREES AGAINST REPRESENTATIVES 
— continued 

Decree against widow m representative 
capacity — continued 

S C General Manager, Raj Durbungha v 
Ramput Singh . 14 Moore’s I. A., 605 

[17 W. R., 459 
and Sotxsh Chunder Lahiry v Nilcomul 
Lahiry . I. L. R , 11 Calc., 45 

^ 07 Property sold as right and 

interest of widow. — Property wrongly described 
— Right of deceased debtor — Purchaser , Bight ac- 
quired by, — Wheie m execution of a deciee m the 
presence of the widows of the ongmal debtor, the 
pioperty m dispute was sold as the light and interest 
of the widows, — Held that the auction purchaser, 
under the circumstances of the case, acquired by the 
pui chase the right and interest of the original 
debtor m the property, though m the sale notifica- 
tion those of the widow s were advertised to be sold 
Tarakant Bhuttacharjee V Lucxhee Dabea. 
Taeakant Bhuttacharjee v Wise . 2 Hay, 8 

98. Interest of persons as re- 

presentatives. — Property wrongly described . — 
Civil Procedure Code, 1859 , s 203— Wheie a pro- 
perty is described at the time of an execution sale as 
the property of judgment-debtors who were sued as 
mere lepresentatives of a deceased judgment debtor, 
prim a facte what is sold is the property of the 
deceased debtoi ; and even if the decree is m terms as 
if it were a peisonal decree, and does not follow the 
woidmg of Act VIII of 1859, section 203, yet it must 
be construed as if it was for the debt of the deceased. 
Lalla Seeta Ram v. Ram Buksh Thakoor 

[24 "W. R„ 383 

99. Contents of ap- 

plication for execution and of notification and 
proclamation of sale — Sale of mteiests of minor — 
Civil Procedure Code, 1859, ss 212,249 — Wheie an 
application for execution of a decree omits to give 
the names of all the parties as leqnned by section 
212, Act VIII of 1859, even if it shall appear from 
other parts of the proceedings who those parties are, 
the parties named must he understood to be the 
parties defendants against whom the execution of 
the decree is sought Parties present at a sale are 
not bound to lefer to the decree as laid down m 
Ishan Chunder Mitter v. Buksh Alt Soudagur , 
Marshall, 614, nor must they be considered as know- 
ing its contents unless they are stated m the notifi- 
cation of sale. The pioclamation and notification 
under section 249 are intended to inforfn persons 
what is to be sold, and to give the names of the 
parties defendants whose rights and interests in it 
are to be sold. In the case of a sale m execution of 
a decree agamt a party as a representative qf a 
deceased peison, the proper course is to give in the 
description of the property to be sold the name of 
the defendant against whom the decree was obtained, 
and, m describing what was to be sold, to say the 
right, title, and interest o± the defendant as the 
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9 DECREES AGAINST REPRESENTATIVES 
— continued * 

Interest of persons as representatives— 

— continued . 

representative of the deceased. A guardian has no 
right or Interest in a minor’s property, and the 
Courts ought to he extremely careful with regard to 
allowing the property of minors to he sold m execu- 
tion of a decree The purchaser in this case was held 
to have acquired under his purchase no title to the 
property of the minor, the property not having been 
described as the property of the minor Abdool 
Kueeem ©. Jaun Ali . . 18 *W. R., 50 

IOO. Guardian not 

properly appointed — Act XX of 1864 — Pao ties 
Mad Reg V of 1804, — Form of decree — J 
(defendant No. 1) brought a suit (No 374 of 
1863) against the plaintiffs father, G On a mort- 
gaged bond, dated the 2nd April 1856, G having 
died before any decree was passed, his widow (plain- 
tiff’s mothei) was substituted as defendant, and a 
decree was made against her ex parte It was, how- 
ever, set aside after her death on the application of 
M, (defendant No. 2), the sister of G , on the ground 
of want of due service of process upon G and his 
widow. M. was substituted as defendant in the* 
suit, and a new decree wss made in her favour. 
That decree was reversed, on appeal, by the District 
Court, which allowed J’s claim In execution of 
the decree of the Appellate Court, the mortgaged 
property was sold and pm chased -by J . for R250. 
J. obtained a certificate of sale headed thus “ J., 
son of L , plaintiff , G , son of IV , deceased, supple- 
ment oi (substitute) bis sister M., defendant,” and 
it certified that J. \ had purchased “all the right, 
title, and interest which the said defendant had 
in the said property/’ J was put into possession 
of the property. In 1877 the plaintiff (son of the 
origmal mortgagor G ) filed the present suit against 
J. and M , alleging that the mortgage-bond on 
which J had obtained his decree had been foiged 
by J. , and contending that the decree and subse- 
quent proceedings under it did not affect his rights, 
inasmuch as he had not been made a party to 
them The prayer in the plaint was that the 
decree and sale should be set aside, and the property 
restored to his possession The defence of J. sub- 
stantially was that the suit and appeal were de- 
fended by persons who were proper guardians of the 
plaintiff, and had been in the management of his 
property M did not appear The Subordinate 
Judge rejected the plaintiff’s claim, holding that M 
was ins guardian and manager of his property m the 
previous suit and appeal, and that the moitgage- 
bond was genuine On appeal that decree was re- 
versed by the District Judge, on the ground that the 
plaintiff had not been represented in the previous 
litigation by a guardian duly appointed under Mad- 
ras Regulation V of J 804, and was no party to it 
He accordingly allowed the plaintiff’s claim On 
second appeal to the High Court*— Reid that on the 
death of G, the plaintiff was his sole heir; that the 
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equity of redemption m the mortgaged property 
vested m him , and that the mhentance was wholly 
unrepresented in the previous litigation, inasmuch 
as M was not appointed guardian of the plaintiff’s 
person or admimstiatrix of his estate, either under 
Madras Regulation V of 1804, sections 2, 19, 23, or 
nndei Act XX of 1864, nor was she appointed his 
guardian ad litem m the mortgage suit Ishan 
Chunder Mitter v BuJcsh Ah Soudagur , Marsh , 
614, distinguished. Jatha Naik v. Venktapa 

[I. Ii. R., 5 Bom., 14 

10L Representatives of de- 

ceased Mahomedan. — Sale subject to mortgage — 
Power of heirs to alternate . — The heirs of a deceased 
Mahomedan mortgaged some property of their ances- 
tor After the moitgage a judgment-ci editor, m re- 
spect of a debt due from the estate of their ancestor, 
attached and sold the mortgaged property m execution 
of his decree Held that the sale was subject to the 
mortgage. Held , also, that the question with respect 
to the powers of the hens, and the rights acquired 
by the mortgagee and the purchaser under the exe- 
cution, m a suit between the latter, was to be .deter- 
mined, not by Mahomedan law, but by the principles 
of “ justice, equity, and good conscience ” Semble , 
— That even if the Mahomedan law applied, the sale 
m execution would be subject to the mortgage 
Campbell v Delaney . . . Marsh., 509 

102. Purchaser of 

share of estate , Rights of. — Purchase from so^ne of 
the heirs — Absent heir , Reappearance of. — B R,, a 
Mahomedan, had incurred debts for repairs to a 
house of which he owned an 8 annas share, and after 
his death, his daughter $ , who was entitled to a 5 
annas share of his estate, and who had taken charge 
of his propel ty and obtained a certificate undei Act 
XXVII of 1860, directed further lepairs to be done 
to the estate The debts then mcuned by J? R and 
S not having been paid, the creditor brought a suit 
against S , as representing her fathei’s estate, to re- 
cover them, and having obtained a decree, the house 
was sold m execution thereof, and purchased by H. 
m May 1874 B R at his death left also a sister, 
who was entitled to a 3 annas share of his estate, but 
who had been for some years absent on a pilgi image 
to Mecca On her return she, m January 1874, sold 
her interest m the house to M In a suit by M 
agamst £ and H for possession of the share so pui- 
chased by him,— Held that S did not represent the 
whole estate of B R., and the shaie purchased by 
the plaintiff did not pass under the execution sale to 
H , the plaintiff, therefore, was entitled to recoyer. 
Hendry v . Mvtty Lall Dhttr 

[I. L. R„ 2 Calc., 395 

103. — Purchase of in- 

terest of some of the heirs — Heir not party to suit — 
Right acquired by purchaser. — A., a Mahomedan, 
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died possessed o£ immoveable property, and leaving a 
widow, a daughter, and a sister, JB , his heiresses ac- 
coidmg to Mahomedan law B was entitled to a 
one-sixth shaie o± an undivided moiety of a certain 
poition of the propeity, which was situated m Cal- 
cutta After A 3 s death, the L Bank sued his 
daughter and her husband and two of her husband's 
brothei s m a mofussil Couit to xealise certain mort- 
gage secunties executed by A to the Bank, and ob- 
tained a decree by consent Neither the widow, noi 
£ ., who was then absent from the country, were 
parties to this suit The Bank, m execution of their 
deciee, caused certain property of A , including the 
undivided moiety of the Calcutta property, to be 
sold by the Sheiiff of Calcutta. The defendant 
became the puichasei at this sale, and obtained pos- 
session of the property The certificate of sale 
stated that what was sold was <c the light, title, and 
interest of A , deceased, the ancestor, and of the de- 
fendants (naming them), the representatives, m a 
moiety of apiece of land situate," &e B afterwards 
sold and assigned her share in (among other proper- 
ties) the above-mentioned undivided moiety of the Cal- 
cutta property to the plaintiff, who now sued the 
purchaser at the execution sale to recover the subject 
of his purchase. Held by Garth, C J , Kemp and 
Jackson, JJ (Market and Ainslie, JJ , dis- 
senting), that the deciee and the execution founded 
upon it did not affect the share of B m the estate 
of A , and consequently that the propeity m ques- 
tion did not pass to the defendant under the sale 
made by the Sheriff. Assamathemnessa Bibee v 
Lutchmeeput Singh . I. L. R., 4 Calc., 142 

S. C. Ashetjp Ali v Lutchmiput Singh 

[2 C. L. R., 223 

104. — Mahome dan 

law,—* Decree against heir of deceased Mahomedan, 

- — Under Mahomedan law a decree against one heir 
of a deceased debtor cannot bind the othex heirs A 
mortgage having been executed by a Mahomedan, a 
suit was after his death brought against two of ins 
heirs, his sistei, who was entitled to a 6 annas share 
m his property, not having been made a paity to the 
suit A deciee was made by consent, and m execu- 
tion of that decree the right, title, and mteiest of the 
mortgagor were sold. The assignee of the sister then 
sued the purchaser to recover her 6 annas shaie 
without making the original mortgagee a party. 
Meld that the mortgagee was not a necessaiy party 
to the suit, and that the share of the sister, notwith- 
standing that the right, title, and interest of the 
mortgagor had been sold, was not affected by the 
sale, and that the plaintiff as her assignee was enti- 
tled to lecover. Sita Nath Dass v Luchmi- 
put Singh . . . , 11 C. L, R., 268 
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— continued 

ment of debts — Deciee against heirs for debt of an- 
cestor — Charge on property, — A testator hy his will 
directed payment of all his debts, and subject there- 
to devised his pioperty to his heirs Aftei one of 
the testatoi's creditois had obtained a decree against 
the hens m their xepresentative capacity, which hy 
its teims was to he satisfied out of the assets left by 
the testator, one of the heirs mortgaged his share in 
twelve pi operties left by the testator Subsequent to 
the mortgage, one of the mortgaged pi operties was 
sold m execution of the ci editor's decree The 
mortgagee afterwaids bi ought a suit against the 
mortgagor and obtained a decree on his mortgage 
Meld that as neither the direction m the will for 
payment of debts nor the deciee m the creditor's 
suit created a charge on the property of the testator, 
the propeity sold m execution of the creditor's 
decree had been sold subject to the mortgage, and 
the mortgagee was entitled to execute his decree 
against that property. Bazayet Mossem v Dooh 
Chund, I, L R , 4 Calc , 402, distinguished. 
Ram Dhun Dhur v Mohesh Chunder Chow- 
dhry . I. L. R., 9 Calc., 408 : II C. L. R., 565 

And see cases under Mahomedan Law — Debts. 

10. RE-SALES. 

106. Defaulting purchaser, Li- 

ability of. — Civil Procedure Code ( Act X of 
1877), ss 293, 297 , 306 , 308 — The provisions of sec- 4 
tion 293, Act X of 1877 (Civil Procedure Code), for* 
making a defaulting purchaser at a sale liable for 
any deficiency on a le-sale, extend to all sales, whether 
of moveable or immoveable property, and also to 
re-sales held under sections 297, 306, and 308. Ram- 
DHANI SaHAI V RAJRANI KoOER 

[I. L. R., 7 Calc., 337 • 9 C. L. R., 23 

X07. Time allowed for payment 

of purchase-money. — Civil Procedure Code , 
1859, s 251 — Discretion of officer conducting sale 
to allow reasonable time fo> payment of purchase- 
money — The pi o visions of section 251 of the Civil 
Procedure Code give the officei conducting a sale 
of moveable pioperty a discretion to allow the pur- 
chase-money to be paid at a reasonable tune after 
the sale has been made. Fareed Alum v Sheo 
Charun Ram . . . 4 N. W., 37 

108. ■ - - Civil Procedure 

Code , 1859 , s. 254, Computation of period under — 
In computing the fifteen days allowed for payment 
of the balance of the purchase-money under section 
254, Act VIII of 1859, the day of sale was ex- 
cluded. Amanee Begum v, Koorban Ali 

[3 Agra, 204 


105 . ■ — Mortgage by one of the 

heirs of deceased. — Direction m will for pay - 


109. Failure of purchaser to 

pay deposit. — Civil Procedure Code , 1859 , s, 254 . 
— Failure to deposit , Re-sale on, — According to 
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Failure of purchaser to pay deposit— 

continued 

section 254, Civil Procedure Code, 1859, the propel ty 
had to be put up again for sale on the pui chaser 
failing to make deposit ; and it was the deposit only 
which could be forfeited, and not any right winch 
a decree-lioldei might have under his decree In the 
case of a re-sale the Judgment-debtor is entitled to 
credit foi the full amount hid for his piopeity at the 
time of the hist sale. Joobbaj Singh v Gour 
BukshLall .... 7W, R., 110 

HO. Defaulting purchaser.— 

Amount leviable from defaulting purchaser — Inter- 
est — Civil Procedure Code , 1859 , s 254 — When 
the proceeds of an eventual sale were less than the price 
bid by a defaulting purchaser, the difference was levi- 
able from him under section 254, Code of Civil Proee 4 
dure, but was levied without interest Soorj Buksh 
Singh v Sreekishen Doss 9 W R., 500 

See Sooruj Btjksh Singh v Sreekishen Dos 

[6 W. R., Mis , 126 

1X1. — — - IP ailnre to pay 

deposit — Failure to pay balance of purchase-money 
— Civil Procedure Code, 1859, s 253 — The provi- 
sions of section 253, Act VIII of 1859, weie held 
applicable m a case where the re-sale did not forth- 
with take place on the day of the sale, but on a 
subsequent date It was only on failure of a pui chaser 
to pay m the balance of the purchase-money under 
section 254, and not on failure of the puichaser to 
make the deposit xequired by section 253, that the 
puichaser could he compelled to pay up the diffeience 
•between the first and second sales Ajoodhya Per- 
sad v. Gopal Dutt Misseb . . 17 W. R., 271 

112. — Civil Procedure 

Code , 1877 , $$. 293 , 294 — Failure to pay deposit — 
Re-sale — Redress against defaulter . — Bidding with- 
out permission of Court — Benami purchase — A pur- 
chaser of property at a Court sale who fails to pay 
the deposit (25 per cent on the purchase-money) 
dnected to he paid by section 306 of the Civil Pioce- 
dure Code is a defaulting purchaser within the mean, 
mg of section 293 of thac Code, and liable, as such, 
to make good any deficiency of price winch may 
happen on a re-sale, and all expenses attending the 
same Javherbhai v. Haribhai 

[I. L. R., 5 Born., 575 

113. Ciinl Procedure 

Code , 1859, s 254. — A puichaser at an execution sale 
having defaulted to pay m the purchase-money, the 
property was ordered to be re-sold Before, however, 
the re-sale took place, another sale of the same proper- 
ty was effected at the instance of another judgment- 
creditor, but at a lower price than on the first occa- 
sion. Held that there was no re-sale such as was con- 
templated m sections 253 and 254, Act VIII of 1859, 
and that the first purchaser was not liable for the 
difference between his bid $nd the price obtained at 
the same sale. Bisokha Moyee Chowdhrain v 
Sonatun Doss . . . 16 W. R., 14 


SALE IN EXECUTION OF DECREE— 
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10 RE-SALES — continued . 
Defaulting purchaser— continued. 

114 . Act VIII of 

1859 , s 254 — In execution of a decree, certain pro- 
pel ty of the judgment-debtor was attached and put 
up for sale, and a portion thereof was knocked down 
to a purchaser for a sum sufficient to satisfy the de- 
ciee The purchaser, however, having made default 
m payment of the purchase-money, the pioperty was 
again put up foi sale, and the portion previously sold 
was pm chased by the deciee-holder at a price less 
than the amount hid foi it m the former sale Meld 
that the decree-holdei was not debarred by what took 
place at the former sale fiom proceeding to satisfy his 
deciee by sale of other portions of the attached proper- 
ty than that originally sold. Kkeroda Mayi 
Dasi v. Golam Abardari 

[13 B L. R., 114 : 21 W. R., 149 

115. Civil Procedure 

Code , 1859, s 254 — Meld by Pheae, J (Ainslie, J , 
dissentiente), that if for any good leason the auctioneer 
at an execution sale under the Code of Civil Piocedure 
does not accept as purchaser the person named by the 
highest bidder as his principal, he cannot make the 
bidder himself puichaser against his will, he must 
simply declare that no sale has been effected and re- 
open the bidding Meld by Phear, J (Aniseie, J , 
dissenting), that wheie the Judge countersigned the 
certificate of sale m the following terms, “ M P , 
having made the pui chase for R700, stated that he 
made the pui chase for Z> E ” he accepted PE as 

urchaser m M PPs bid , and that when a second sale 
ecame necessary, the difference of price became re- 
coverable fiom the apparent fiist puichaser under 
Act VIII of 1859, section 254, and lecourse should 
first have been had to D E who should have been 
allowed to show cause against an order of payment. 
Huree Ram v. Hur Fershad Singh 

[20 W, R., 80 

Meld (on appeal under the Letters Patent confirm- 
ing the judgment of Phear, J) that the paity pm- 
chasmg at an execution sale under the Civil Pioce- 
dure Code m the chaiacter of an agent cannot he 
made liable as a principal , and a proceeding upon 
the contract under section 254 in such a case must 
be taken against the principal Huree Ram v 
Hur Peeshad Singh . . 20 W. R., 397 

116. Civil Procedure 

Code, 1859, s 254 — Where propei ty had been sold un- 
der a decree, and the purchaser at the execution sale 
had made default m paying the purchase- money, the 
remedy of the judgment-creditor was not limited by 
section 254 of Act VIII of 1859 to a suit against the 
defaulting purchaser He was entitled to recover the 
balance of his debt fiom his judgment- debtor, who 
might pei haps have his remedy against the default- 
ing purchaser. — Anandeav Bapuji v . Shekh BaIba 

[I. L.E,2 Bom., 562 

117 . Re-sale by Collector. — Suit 

to set aside sale — The plaintiff purchased the right, 
title, and interest of a judgment debtor m a certain 
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10. RE-SALES— continued 
Re-sale by Collector— continued. 
jumma sold m execution, of a Small Cause Court 
decree Subsequently the same land was sold by 
the same creditor m execution of another decree ob- 
tained m the Collector’s Court, and the defendant 
purchased. In a suit to set aside the second sale,— 
Meld that when a tenuie has once been sold m exe- 
cution of a decree of a Civil Court, the Collectors 
Couit has no power to put it up again as the pioper- 
ty of the former tenant. Samiraddi Khalifa v. 
Haris Chandra 

[3 B. L. R„ A. C., 49 s 13 W. R., 451, note 

"Wahid Ali v Sadiq Ali 

[12 B. L. R , 487, note : 17 W. R., 417 

Mojon Mollo v. Dula Ghazi Kuban 

[12 B. L. R., 492, note 

Pran Bandhu Sirkar v Sarbasundari* Debi 
[3 B. Ii. R., A. C., 52, note : 10 W. R., 434 
Tirthanund Tkakoor v Paresmon Jha 

[10 B. I». R., 142, note : 13 W. R., 449 

Dowlut Gazi Chowdhry v Munwar 

[12 B. L. R., 485, note : 15 W. R., 341 

11. PURCHASERS, TITLE OF— 

(a) Generally, 

118. Title given by sale.— Im- 

plied ivarranty of title — Caveat emptor , — In a sale 
of immoveable pioperty made by a Civil Court m exe- 
cution of a decree, there is no implied wananty by 
the execution- creditor of the title of the judgment- 
debtor, the maxim “ caveat emptor 33 applying 
Dhondu Mathuradas Naik v Ramji valad Han- 
manta Kakda , . 4 Bom., A. C., 114 

Krishnapa valad Santu v Panchapa valad 
Gurpadapa 6 Bom., A. C., 258 

Jummal Ali v Tirrhee Lall Doss 

[12 W . R„ 41 

119 . Principle of 

« caveat emptor. 33 — Where a party pui chases an estate 
sold m execution aftei notice that parties other than 
the judgment- deb tor claim rights and interests m the 
propel ty, the rule of caveat emptor applies Shah- 
ABOODEEN ChOWDHRY V. RAMGUTTY ChUCKER- 

butty . ... 9 W. R., 556 

120. Ground for set- 

ting aside sale. — Writ of fieri facias —A sale by 
the Sheriff to a bond fide purchaser for valuable con- 
sideiation will not be set aside on the ground that 
the judgment- creditor had communicated with the 
Sheriff and desired him to stay the sale. The pur- 
chaser need not trace back his title beyond the fi. fa. 
Kaminee (Caminee) Dossee v. Gourmoney 
Dossee ... 1 Ind. Jur,, N. S., 359 

121 . Warranty . — 

Caveat emptor . — In a sale in the execution of a de- 
cree of the rights and mteiests of a judgment-debtor 


SALE IN EXECUTION OP DECREE— 

continued. 

II, PURCHASERS, TITLE OF —continued. 

( a ) Generally — continued. 

Title given by sale— continued. 

m an estate of which he is the recorded proprietor in 
the revenue registers, it is usual to describe such 
rights and interests m the sale proceedings as record- 
ed m such registers, hut such description does not 
amount on the part of the decree-holder oi the officer 
conducting the sale to a warranty that such rights 
and mteiests are correctly described. Wheie, there- 
fore, according to the usual practice, the lights and 
interests of a judgment-debtoi m a share of a village 
of which he was the recorded proprietor m the reve- 
nue registers were proclaimed for sale m the exe- 
cution of a decree and sold, described as recorded, and 
the sons of the judgment-debtor subsequently sued 
the auction-purchaser to recover their interests in 
such share and obtained a decree for such interests, 
and the auction -purchasei thereupon sued the decree- 
holder for a refund of the purchase-money propor- 
tionate to such interests and for the costs of defend- 
ing such suit, — Meld , there being no fraud or misre- 
presentation on the part of the decree-holder, or any- 
thing of an exceptional nature showing an express or 
implied warranty on his part, that the suit was not 
maintainable Neelkunth Sahee v. Asmitn Matho, 
3 JSf W, 67, distinguished. Ram Narain Singh v. 
Mahtab Bibee . . I. L. R„ 2 AIL, 828 

122. Caveat emptor . 

— Suit to recover purchase money lohere judgment- 
debtor is found to have no interest — K, the plaintiff 
purchased a house from M on the 16th March 1870, 
and conveyed it to his wife by deed of gift on 1st 
October. In execution of a decree obtained by G , the 
defendant, m 1269 (1862), against M , the property 
was attached K.’s wife objected undei section 246 
of Act VIII of 1859, but her objection was disallowed, 
and the rights and mteiests of M mthe proper tyweie 
sold and pui chased by iT X 3 s wife sued to have the 
sale set aside, and obtained a decree and possession of 
the house X then sued G to recover the money 
paid by him as auction- purchaser under G 3 s deciee. 
Meld that the principle of “ caveat emptor 33 applied, 
and the defendant was not responsible for the plain- 
tiff’s mistake in purchasing and paying his money 
foi the house without inquiring into or considering 
the title to it. Kelly v Seth Gobind Dass 

[6 N. W., 168 

123. Suit to recover 

purchase-money. — Wai ranty of title. — Caveat 
emptor . — Right of purchaser. — Civil Procedure 
Code , 1859, ss 256 , 257 — The right, title, and in- 
terest of G. m certain immoveable property was 
attached and notified for sale m the execution of a 
money decree held by T It was also attached and 
notified for sale in the execution of a money-decieo 
held by S. and R. The same date was fixed for both 
sales The officer conducting the sales first sold the 
property in execution of T’s decree, and T purchased 

i the property He then sold the property in execu- 
tion of the decree held by S. and R , and K pur- 
chased the property. The Court executing the de- 
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SALE IN EXECUTION OF DECREE- 

continued, 

11. PURCHASERS, TITLE OF— continued, 

(a) Generally — continued . 

Title given by sale— continued 

crees confirmed tlie sale to T , granting him a sale 
certificate, and disallowing K ? i objection to the 
confirmation. It also confirmed the sale to K , order- 
ing the purchase-money to be paid to S and R , and 
disallowing K*s objection to the confirmation, but 
it refused to grant K a sale certificate, on the ground 
that, as the sale to T had been confirmed and a sale 
certificate granted to him, it could not give X pos- 
session of the property. In a suit by K against S 
and 2?. to recover his pui chase -money,— Held — dis- 
tinguishing the suit from the cases m which it had 
been held that, when the right, title, and interest of a 
judgment debtor m a particular propeity is sold, 
there is no warranty that he has any right, title, or 
interest, and theiefore the auction-purchaser cannot 
recover his pui chase-money if it turns out that the 
judgment-debtoi had no interest in the property-r- 
that the mle of caveat empior did not apply, and 
the suit was maintainable The provisions of section 
257 of Act VIII of 1859 apply to applications made 
under section 256 of that Act, and to those only 
Held , therefoie, that inasmuch as X objected to 
the confirmation of the sale to him on the giound 
that the Couit was not competent to confirm a sale 
which had by its previous older been nullified, and 
not on any of the grounds mentioned m section 256 
of Act VIII of 1859, X was not precluded by 
the terras of section 257 of that Act from maintain- 
ing his suit Court of Wards v Gaya Prasad 

[I. L. R., 2 AH., 108 

( b ) Certificates of sales 

124. Position of purchaser with. 

certificate. — Certificate of purchase by Regis- 
trar* — Conveyance, — Suit for partition — Declara- 
tion of right to share — Rules of Court, 415* 431 . — 
The position of a purchaser at a sale m execution of 
a decree of the High Court after he ‘has obtained a 
certificate from the Registrai under Rule 415 of the 
Rules of Court, is that of a person clothed with a 
right to a conveyance in virtue of a conti act ; he 
does not hold, save as regards the parties to the con- 
tract of sale, the position of an owner. When the 
sale is confirmed, the purchaser is entitled to a con- 
veyance, and until he obtaius a conveyance the 
property m the estate purchased does not, having 
regard to Rule 431, pass to him so as to give him 
rights as against paities not bound by the decree 
under which the sale took place. All that passes to 
him as against the defendant in that suit is an equi- 
table estate and a right to a conveyance of the 
property , and, theiefore, as the estate in the pro- 
perty purchased has not passed, the purchaser is not 
entitled to maintain a suit for partition. In such 
a suit he could nob on partition give a good convey- 
ance to the parties interested m the estate, nor would 
he be entitled to a declaration of his share in the 
property. Johur Mull Khoorba v. Tarankisto 
Deb . . . .1. L. R* 10 Calc* 252 


SALE IN EXECUTION OF DECREE— 

continued 

II PURCHASERS, TITLE OF— continued, 

(b) Certificate^ of Sale — continued . 

125. — Title of purchaser without 

certificate. — Possession — TJnregistei ed certificate 
of sale — Valid title. — Codes of Civil Procedure, 
Acts VIII of 1859 and XIV of 1882— A purchaser 
of immoveable property at a Court sale under the 
Civil Procedure Code, Act VIII of 1859, who has 
been put into possession by the Court, has there- 
upon a complete title against all persons hound by 
the decree, notwithstanding that he has no certificate 
of sale, or one only which has not been registered 
Rajkishen Mookerjee v Radha Madhub Holdar , 21 
TV, R , 349 , followed Queers , — How far the above 
ruling will be affected by tbe language of section 316 
of Act XIV of 1882. Shivram Narayan v Ravji 
Sakharam . . . I. L. R., 7 Bom., 254 

126. •' Suit to recover 

possession of property purchased — Semble , — If it is 
admitted that the plain tiff purchased immoveable 
pioperty at a Court sale, he can recover without 
producing the certificate of sale Sadagopa Ed- 
intara Maha Desika Swamiar v Jamuna Bhai 
Ammal- . . . LL. R., 5 Mad., 54 

127. Evidence of title of pur- 

chaser. — Sale of immoveable property — Confirma- 
tion of sale.— The older confirming a sale of im- 
moveable property m evecution of a decree is 
sufficient to pass the title m the pronerty to the 
pui chaser, and its production is sufficient evidence 
of the purchaser's title The production of the 
sale certificate is not essential JDoorga Naram 
Sen v Raney Madhub Mozoomdar, I L R ,7 Calc., 
199, followed. Tara Prasad Mytee v Nund 
Kishore Giri 

[I. L. R., 9 Calc., 842 : 12 C. L. R., 448 

128 Completion of title of pur- 

chaser. — Payment of purchase-money and con- 
firmation of sale — Civil Procedure Code, s 316 — 
Under section 316 of the Civil Procedure Code (Act 
X of 1877), the title of a purchaser at a Court sale 
becomes complete upon his payment of the purchase- 
money and confirmation of the sale by the Court 
When the sale is admitted, pioduetion of a certificate 
is not necessary to entitle the purchaser to maintain 
a suit Padu Malhan v. Rahhmai, 10 Bom , 435 ; 
Lalbhai Lalchmidas v Naval Mir Xamaludm 
Husen, 12 Bom , 247 , and Harhisandas Nai andas v. 
Rai Ichha, I L. R , 4 Bom , 155, distinguished. 
Naigar Timapa v. Bhaskar Parma ya 

[I. L. R., 10 Bom., 444 

129. — — $ a i e e xecUm 

tion of decree of Revenue Court — Delivery of 
possession —Act XVIII of 1873 ( N -W P Rent 
Act), s. 76— Act XII of 1881 (N.-TV. P. Rent 
Act), s. 172 . — Property sold in execution of a deciee 
of a Revenue Court vests m the purchaser on 
completion of the sale and payment of the full 
price In ordei to perfect his title, it is not necessary 
that he should obtain a sale certificate or should be 
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SALE IN EXECUTION OE DECREE- 

continued. 

11. PURCHASERS, TITLE OP — continued. 

(b) Certificates of Sale— continued. 

Completion of title of purchaser— conti- 
nued. 

put into possession by the Collector* Held, there- 
fore, that a suit by a purchaser at a sale rn execution 
of a decree of a Revenue Court for possession of the 
property was maintainable, although his sale certi- 
ficate might be an invalid document and the Collec- 
tor had not put him into possession. Muzaffar 
Husain v . Aei Husain . I. L. R., 5 AIL, 297 

130. - Purchaser at 

execution sale — Suit for possession of property . — 
Proof of title.’- Act VIII of 1859 , ss. 257 , 259 — 
Held that it was not incumbent on a purchaser 
at an execution sale undei Act VIII of 1859, 
which was confirmed m his favour under that 
Act, when suing for possession of the property, to 
produce a sale certificate, but it was competent for 
him to prove his purchase aliunde. The confirma- 
tion of the sale m his favour was pnmd facie evi- 
dence of his title to the property, and was sufficient 
to pass such title to him, of which a certificate, if 
afterwards obtained by him, would merely be evi- 
dence that the property had so passed. Doorga 
Narain Sen v. Baney Madhub Mozoomdar , I L 

7 Calc., 199 , referred to. Jagan Nath v Baudeo 
[I. L. R., 5 AH., 305 

Kalee Dass Neogee v. Hue Nath Roy Chow- 
dhry .... W. R., 1804, 279 

131. — — Purchasers at 

successive execution sales — Purchaser at second 
sale obtaining certificate of sale and possession of 
property prior to grant of certificate to purchaser 
at first sale . — Priorities — On the 9th December 
1876 the plaintiff: purchased a house at an auction 
sale m execution of a decree against the ownei, 
one S The sale was confirmed on the 9th Janu- 
ary 1877, hut the certificate of sale was not issued 
until the 16th June 1880. On the 20th January 
1880 the defendant purchased the same house at 
a sale in execution of a money-decree against S. 
That sale was confirmed on the 28th February 
1880, and a certificate was issued on 20th March 
1880. The defendant got possession from the judg- 
ment-debtor m April 1880. The plaintiff: now sued 
for possession. It was contended for the defend- 
ant that, having completed his title under the auction 
sale and obtained possession before the plaintiff 
had taken out his ceitificate, he had acquired a 
better title than the plaintiff Held that the plain- 
tiff was entitled to recover. By his prior purchase he 
had obtained an equitable interest in the property, 
although he had not obtained a sale certificate. The 
defendant therefore purchased subject to the plain- 
tiff’s equitable interest , and that title having subse- 
quently been perfected by the issue of the certificate, 
the plaintiffs were m a position to sue for posses- 
sion. Yeshwant Baburav v G-ovind Shankar 

[I* L. R., 10 Bom., 453 


SALE IN EXECUTION OE DECREE — 

continued. 

II. PURCHASERS, TITLE OP —continued. 

(b) Certificates of Sale— continued. 

132. Period from which, title 

of purchaser dates.— Date of sale— Pate of con* 
firmation of sale. — The title of a purchaser at a 
judicial sale which has been confirmed and been 
made absolute relates back to, and takes effect from, 
the date of the sale, and does not commence only on 
the date of the confirmation of the sale. Luch- 
min Nath v . Maharaja of Vizi anagram 

[7 N. W., 310 

133, ■ — - Confirmation 

of sale. — Ziah Uty of purchaser for Government reve- 
nue — The defendant became a purchaser at an exe- 
cution sale of a share of certain property, of which 
the plaintiff held another share partly as zemindar 
and partly as putmdar. The sale took place m Sep- 
tember 1872, but the defendant did not obtain pos- 
session until confhmation of the sale m May 
1873 Between the date of the sale and the con- 
firmation a considerable sum became due for Gov- 
ernment revenue on the whole property, and to pre- 
vent its being sold the plaintiff paid the whole of 
the revenue due In a suit to recover the proportion 
due in respect of the share purchased by the defend- 
ant, — Held that, on confirmation of the sale, the 
share pui chased by the defendant must be considered 
to have vested in her from the date of the sale ; and, 
therefore, she was liable for the amount of Govern- 
ment revenue rn respect of hei share which became 
due between the date of the sale and its confirmation. 
Bhyrub Chunher Bundopalhya v Soudamini 
Dabee . , . . I. L. R., 2 Calc., 141 

134. Application for 

possession. — Period from which right to apply 
accrues. — Civil Procedure Code , 1859, ss 263 , 264. 
— Civil Pi ocedure Code , 1877 , ss.318, 319 — A . ob- 
tained a money-decree against B on the 25th Janu- 
ary 1872, rn execution of which pi opeity belonging 
to B. was sold on the 9th of September 1874, A. 
himself becoming the purchaser The sale was con- 
firmed on the 9th of October 1874, but the certifi- 
cate of sale was not issued till the 23id of January 

1878. A applied for possession on the 2nd of April 

1879. Held that the right to apply for possession 
contemplated in sections 263 and 264 of the Civil 
Procedure Code (Act VIII) of 1859 (corresponding 
with sections 318 and 319 of the Civil Procedure 
Code (Act X) of 1877) accrued ou the date the certi- 
ficate of sale was issued, and not on that on which the 
sale was confirmed , and that, therefore, the period 
of limitation against the purchaser counted from the 
former date. Basapa v. Marya 

[I. L. R., 3 Bom., 433 

12. DISTRIBUTION OF SALE-PROCEEDS. 

135 . Civil Procedure Code, 

1882, s. 295 (1859, ss. 270, 271).— Effect of on 
rights by contracts. — Object of procedure under 
those sections — The purport of sections 270 and 
271 of Act VIII of 1859 (with which section 295 of 
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SALE IN EXECUTION OE DECREE- 

contmued 

12. DISTRIBUTION OF SALE-PBOCEEDS 
— continued 

Civil Procedure Code, 1882, s. 295 (1859, 
ss, 270, 271) — continued 

Act X of 1877 corresponds) was not to alter or limit 
the rights of parties arising out of a contract, hut 
simply to determine questions between rival decree- 
holders standing on the same footing, and m respect 
of whom there is no rule for otherwise determining 
the mode m which pioceeds of property sold m exe- 
cution shall be distributed. Hasoon Abba Begktm 
v . Jawadoonnissa Satooda K hand an 

[I. L. R., 4 Calc., 29 

Rajchundib Shaha v. Hue Mohun Roy 

[22 W. R., 98 

136. (1859, s. 270). — Pro- 

perty not sold m execution of decree — Section 270 
of the Civil Procedure Code did not apply to a case 
in which propei ty has not been sold m execution of 
a decree Bishen Chundee Subma Chowdhby » 
Mun Mohinee Dabee . . 8 W . R., 501 

Baxaji Ramchandba v . Gajanan Babaji 

[11 Bom., 159 

137. — Imperfect attach - 

ment of immoveable property . — ’Private alienation 
after such attachment — Civil Procedme Code, ss . 
274, 276, seh. IV, No 141 — A judgment-debtor 
whose property had been attached m execution of a 
money-decree, sold the property, and out of the price, 
paid into Court the amount of the decree, and piayed 
that the attachment might he removed While the 
attachment was subsisting, and prior to the sale, the 
holders of other money-decrees against the same 
judgment-debtor prefened applications purporting 
to he made under section 295 of the Civil Procedure 
Code, and praying that the proceeds of the sale of 
the property might he rateably divided between 
themselves and the attaching creditor. The Court 
refused to remove the attachment until these credit- 
ors had been paid. It was found that the sale by the 
judgment-debtor was a bond, fide transaction, enteied 
into for valuable consideration. Held that, inas- 
much as no order for attachment of the pioperty was 
passed m favour of the decree -holders m the manner 
provided by section 274 of the Civil Procedure Code, 
their claims were not entitled to the protection con- 
ferred by section 276 against private alienations of 
property under attachment, that these claims were 
not enforceable nnder the attachment which was 
made , that the sale by the judgment-debtor was 
valid , and that execution of the decrees could not 
take place. Also, per Mahmood, I— While section 
29o of the Code gives a special right to judgment- 
creditors as distinguished fiom simple ci editors, 

essential condition precedent to the exercise 
thattkeie should he a sale m execution, 
and that its lesult should appear m assets realised 
by the sale, and therefore, until the sale takes place, 
no snck right can be enforced. Bishen Chunder 
Burma Chowdhry v Mun Mohmee Dabee, 8 TV. R„ 
501) ref ei red to. Ganga Din v Kushali 

[I. L. R., 7 AIL, 702 


SALE IN EXECUTION OP DECREE- 

continued. 

12. DISTRIBUTION OF SALE-PROCEEDS 
— continued. 

Civil Procedure Code, 1882, s. 295 (1859, 
s. 270) — continued. 

138. - — • Rateable distribu- 

tion — Assets realised “by sale or otherwise 99 — ■ 
The words of section 295 of the Code of Civil Pro- 
cedure, “assets realised by sale or otheiwise m exe- 
cution of a decree,” provide only for a case where, by 
the process of the Court m execution of a deciee, 
property has become available for distribution 
amongst judgment-creditors. The words “ by sale or 
otherwise ” should be construed as meaning by sale 
or by other process of execution provided for by the 
Civil Procedure Code. Sew Bux Bog-la v. Shib 
Chundeb Sen . . I. L. R., 13 Calc,, 225 

139 . “ Assets ” — Moneys 

paid into Court by sale or otherwise m execution of 
a decree are assets fiom the moment of their pay- 
ment into Court, and are available, under section 
295 of the Code of Civil Procedure (Act X of 1877), 
for rateable distribution only amongst decree-holders 
who have applied for execution pnoi to that time. 
VlSVANATH MAHESHVAB V. VlECHAND PANACHAND 

[I. L. R., 0 Bom., 16 

140. Money paid by 

debtor under arrest m satisfaction of decree — As- 
sets — Money paid by a judgment-debtoi under ar- 
rest, m satisfaction of the decree against him, aie 
not assets realised by sale or otherwise, under sec- 
tion 295 of the Civil Procedure Code (Act X of 1877). 
Section 295 of the Civil Procedure Code (Act X of 
1877) must he read as if the words “fiom tho 
propel ty of the judgment-debtor 99 weie inserted after 
the word “lealised” Pubshotamdass Tbibho- 

YANDASS V. MAHANANT SUEAJBHAETHI HaBI- 

bhabthi . . . I. L. R., 6 Bom., 588 

141. "Execution of decree. 

— Attachment of property — Payment into Court of 
vnonei) due under decree — Assets realised by sale ot 
otherwise — G and C held deciees against B , and 
took out execution of them and the judgment-debtor's 
propei ty was attached, hut no sale took place The 
judgment-debtors paid into Couit the sum of Rl,200 
on account of G 3 s decree Held that G was 
entitled to the sum of Rl,200 paid into Couit by 
the judgment debtor, and it could not he regaided as 
assets realised by sale or otherwise m execution of a 
decree, so as to he rateably divisible between the 
deciee-holders under section 295 of the Civil Pro- 
cedure Code, inasmuch as it could not be said that 
there was a lealisation from the pioperty of the 
judgment-debtor. Gopal Dai v Chunni Lall 

[I.L.R.,8 All.,67 

142. Right of rival 

decree-holder to shoiv decree of another is barred — • 
Where propei ty has been attached m execution of 
decree, it is competent to a rival deciee-holder to 
show that the attachment should not issne, as the 
deciee undei winch it issued was barred by lapse of 
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SALE IN EXECUTION OP DECREE— 

continued . 

12. DISTRIBUTION OF SALE-PROCEEDS 

—continued. 

Civil Procedure Code, 1832, s. 295 (1859, 
s. 270) — continued . 

time ; and the Court, if satisfied that the deci ee is so 
barred, is competent to see that the deciee-holder 
who took out execution does not share m the distn- 
bution of the sale-proceeds. Radha Gobind Shah 
v, Oozeer . . . .15 W. R., 219 

143. — Court to adjudicate 

on conflicting claims — The Court having jurisdiction 
to adjudicate the conflicting claims of attaching 
ci editors is the Court m which the attached money is 
deposited Wooma Moyee Burmonya v . Ram 
Buksh Chetlangkee . . .16 W. R., 11 

144. Decree of Small 

Cause Court — Judge sitting as Small Cause Coni t 
and as Subordinate Judge — The Judge of a Couit 
of Small Causes sitting in the exercise of hispoweis 
as a Subordinate Judge is not one and the same 
Court but two different Courts. Held, theiefore, 
that the holder of a decree made by the Judge of a 
Small Cause Court in the capacity of Subordinate 
Judge, who had applied to such Judge acting w that 
capacity for execution of his decree, was not thereby 
entitled to share rateably, under section 295 of Act X 
of 1877, assets subsequently realised by sale in exe- 
cution of a decree made by such Judge m the 
capacity of Judge of such Small Cause Couit, Hi- 
malaya Bank v. Hurst . I. L. R., 3 All , 710 

145. Decree passed bg 

Subordinate Judge — Decree by same Court m 
exercise of its Small Cause jurisdiction — Rateable 
distribution of assets — Certain moveable propeity 
was at first attached m execution of a money-deciee 
passed by a Subordinate Judge in his Small Cause 
jurisdiction, of which a part was afterwaids sold 
In execution of a money-decree passed by the 
same Subordmate Judge m his ordmaiy jurisdiction 
the remaining property was attached and sold. Pi ioi 
to the date of this sale the applicant applied for 
execution of a money-decree passed m his favoui by 
the same Subordinate Judge m his Small Cause juris- 
diction, and prayed f oi rateable distribution of the pro- 
ceeds along with other decree-holders JJeld that 
the application must be allowed. Although a Sub- 
ordinate Judge invested under Act XI Y of 1869, 
section 28, with Small Cause powers acquit es the 
juiisdiction of two Courts, he does not become the 
Judge of two Courts, but remains the Judge of a 
Subordinate Court. Malhari v Naeso Krishna 

[L L. R., 9 Bom., 174 

X46. - ' Rateable distribu- 

tion of assets —Transfer of application for execu- 
tion — Where property attached m execution of a 
decree of a Munsif *s Court is, or becomes, subject to 
an attachment issued from a Subordinate Judged 
Court, the holder of the decree m the MunsiPs Court, 
m order to shaie rateably m the assets undei section 
295 of the Code of Civil Procedure, must apply 
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Civil Procedure Code, 1882, s. 295 (1859, 
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to the District Court to transfer his application to 
the Subordinate Court GopeenathAcharjeev Ach - 
cha Bibee , I. L R., 7 Calc, , 553 , and Jetka Madhavji 
v Najeralli Abhramji , J. L R , 4 Rom,, 472, ap- 
pioved Muttalagiri v . Muttayyar 

[I. L. R., 6 Mad., 357 


147. — Attachment by more 

than one judgment-creditor of property of judg- 
ment-debtor m Court — Rrionty. — Civil Rrocedure 
Code ( Act X of 1877), s 272— In execution of 
a decree of a MunsrPs Court, the plaintiff attached 
ceitam money, the proceeds of decrees which hei 
judgment-debtor had obtained against third parties, 
then lying m a Small Cause Couit to her credit, and 
subsequently obtained an ordei from the Munsif 
directing the same to be paid to berm satisfaction of 
her deexee, which order was duly communicated to 
the Small Cause Court Judge. Subsequently the 
defendant, who held another decree against the same 
judgment-debtor, attached the same sale-proceeds. 
The Small Cause Couit Judge then proceeded, under 
section 272 of the Civil Procedure Code, to inquire 
whether the plaintiff was entitled to any priority 
over the second attaching ci editor, and having de- 
cided that question m the negative, divided the sale- 
proceeds rateably between them. In a suit brought by 
the plaintiff, under the above circumstances, to re- 
cover fiom the defendant the portion of the sale-pro- 
ceeds so paid to him, — Held that section 295 of the 
Civil Piocedure Code had no application, inasmuch as 
the plaintiff had not applied to the Small Cause Court 
Judge to execute her deciee, and it had never been 
transfeired to that Court foi execution , and that the 
proviso m section 272 is meiely intended to mean 
that any question of title or priority is to he deter- 
mined by the Court in which or m whose custody the 
property is, and not by the Couit which made the 
oider of attachment Held also that, previous to 
the ordei by the Munsif dnectmg the payment to be 
made to the plaintiff, the Small Cause Court Judge 
would have had jurisdiction to deal with the question 
he had tried, but as that oidei was made prior to the 
attachment by the defendant, the judgment- debtoi 
had no interest in the money which could he so 
attached, the effect of that order being to vest the 
property m the money m the plaintiff, and to take it 
out of the disposal of the Small Cause Court Judge; 
and consequently the Older for distribution was 
wrong, and the plaintiff was entitled to the decree 
she sought Qucere, — Whether an order made by 
a Court under section 272 was intended by the Legis- 
lature to he a final order. Gqpee Nath Acharje 


v. Achcha Bibee 

[X L. R., 7 Calc., 553: 


9 C. L. Rm 395 


148, . — Rateable distribu- 

tion of assets — Civil Rrocedure Code, 1877, s 266 * 
— Attachment of salary,— The salary of a kaikun, 
who was employed m the second class Subordmate 

8l£ 
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Judged Court of Anklesvar, was attached, in execu- 
tion of a decree of the first class Subordinate 
Judge’s Court of Surat, by an order issued by the 
Surat Court, directing the Anklesvar Court to stop 
and remit every month a moiety of the said karkun’s 
salary to itself (the Surat Court), until satisfaction 
of the decree. While the decree of the Surat Court 
was thus m course of execution, another judgment- 
creditor of the karkun, who had obtained a decree m 
the Anklesvar Court, applied to it for a rateable dis- 
tribution of the moiety between himself and the 
Suiat decree-holder, under section 295 of the Civil 
Procedure Code, Act X of 1877 Held that the 
application was not sustainable, inasmuch as the 
decree of the Surat Court was being executed by itself, 
and not by the Anklesvar Court, to which the order of 
attachment was sent as the head of a department, or 
as “the officer whose duty it was to disburse the 
salary,” and not as a Court executing the decree 
of anothei Court. Krishn ashankar v, Chandra- 
shankar , ■> . I. L. R., 5 Bom., 198 

149. — — Attachment — j Rate- 

able distribution of assets — Proceeds of sale under 
decrees of Small Cause Court — Certain moveable 
property was attached m execution of decrees of the 
Small Cause Court at Ahmedabad. After the attach- 
ment, but before the sale of the attached property, 
other creditors of the same judgment-debtor obtained 
decrees against him m the Court of the Subordinate 
Judge at the same place, and applied to it for the 
attachment of the same property m execution of 
their deciees. The Subordinate Judge accordingly 
attached it by prohibitory orders issued to the Judge 
of the Small Cause Court. After the sale, the holders 
of the decrees obtained in the Subordinate Judge’s 
Courts claimed a rateable share m the assets realised 
by the Small Cause Couit, under section 295 of Act 
X of 1877. Held that they were not entitled to any 
share m the assets until after satisfaction of the 
decrees of the Small Cause Court, Jetha Ma- 
dhavji v. Najeralli Abhramji 

[I. L. R„ 4 Bom., 472 

150. 1 - — ■ ' 'Rateable distribution 

of assets — Preliminaries to right to share in applica- 
tion for execution — An application for execution 
must not only have been made before the assets come 
into the hands of the Court, but must also he on the 
file and undisposed of, to entitle a decree-holder under 
section 295 of the Code of Civil Procedure to share 
rateably in the assets realised by another decree- 
holder m execution of his decree against the same 
judgment-debtor, Tiruchittambala Chetti v, 
Ses h ayy an g- ar . . I. L. R., 4 Mad., 383 

181, - — — — — - Rateable distribution 

of assets. Preliminaries to right to share m, — Prior 
application for execution requiring amendment . — 
The circumstance that the petition of one of several 


SALE IN EXECUTION OP DECREE— 

continued , 

12 DISTRIBUTION OP SALE-PROCEEDS 
— continued . 

Civil Procedure Code* 1882, s. 295 (1859, 
s. 270) — continued 

decree-holders in applying for execution requires 
amendment because of the list of property being in- 
complete, is no ground for declaring such application 
to he superseded by a later application, made before 
the completion of the necessary amendment, by an- 
other co-decree-holder for execution. Ahmed Chow- 
dhry v , Xhatoqn . . , 7 C.L. R., 537 

152. Rateable distribution 

of assets , Preliminaries to right to share in, — Se- 
veral decree-holders executing various judgments, 
for the most part of very ancient date, against the 
estate of one R,, were in contest m respect of the pro- 
ceeds of a Government promissory note, which had 
long been under attachment, hut was eventually sold 
with accumulated interest for R69,000, in accordance 
with an expression of the High Court’s opinion upon 
appeals presented by two of the decree-holders. 
Upon that opinion being made known, one of the 
decree-holders, K K , made, as it were, a fresh attach- 
ment of the note, and applied for the sale of it; 
whereupon it was sold in the Court of the Subordinate 
Judge, who ordered payment m full to K, K and two 
otheis (B. and S ), who were acting jointly m execu- 
tion, and the surplus to be lateahly divided among 
the other execution-creditors. One of these then 
brought a suit to establish a preferential claim. 
Held that K K , who, as soon as it was ascertained 
that the fund might he so made use of, first applied 
for the sale of it, was the peison who came under 
the Code of Civil Procedure, section 270, and was 
entitled to payment m full , and that JB and S had 
been overpaid, and were liable to repay the surplus to 
the other decree-holders. Srish Chtjnder Sir- 
car Chowdhry v . Seib Narain Pal. Shir 
Narain Pal v. Koonjq Kaminee Dabee 

[22 W. R., 466 

153. Order as to proceeds 

on application of third party — An order by a Pnn- 
cipal Sudder Ameen made on the application of a 
third party, that certain sale-pioceeds which he had 
already directed to be rateably distributed among 
certain decree-holders should he withheld from one of 
them, was held to have been made without jurisdic- 
tion, Maharajah or Bubdwan v Heeralall 
Seal 11 W. R., 54 

S. C. In the matter or the petition or Dhiraj 
Mahtab Chand Bahadoor 

[2B. L. R., A. C„ 217 

154. Rival decree-holders . 

— Claimants under same decree — Section 270, Act 
VIII of 1859, applied only to rival decree-holders 
claiming under different deciees, and not to persons 
claiming under the same decree. Abid Ali v Mttn- 
noo Byas ..... 2 Agra, 183 

155. Separate sales m ex- 

ecution of decrees , — Application was made for execu- 
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tion of a decree for money against IB., and also for exe- 
cution of a decree foi money against It and another 
person jointly and severally. Certain immoveable 
pioperty belonging to R. was sold m execution of the 
first decree, the assets which were realised by such 
sale being sufficient to satisfy the amounts of both 
decrees Such pioperty was then sold a second time 
in execution of the second decree Held, under these 
circumstances, that the second sale should be set 
aside, not being allowable with reference to the pro- 
visions of section 295 of Act X of 1877 Rati Ram 
€. Chieanji Lal . . I. Xi. R., 3 All., 579 

156. — "Rateable distnbu - 

tion of sale-proceeds* — Same judgment-debtor — Sale 
m execution of decree . — Execution proceedings . — 
Where a judgment-creditor has obtained a decree 
against two judgment-debtors, A. and 23., and in 
execution of that decree has attached and caused 
to be sold joint property belonging to such judg- 
ment-debtors, another judgment- creditor holding a 
decree against A. alone, who has also applied for 
execution, is not entitled to claim under the pro- 
visions of section 295 of the Civil Piocedure Code 
to share rateably in the sale-proceeds, the decree 
not being against the same judgment-debtor, and a 
Court having no power m execution proceedings 
to asceitam the respective shaies of joint judg- 
ment-debtors. In Shumbhoo Nath Poddar v. Lucky - 
nath Ley , I L R ,9 Calc., 920, it was not intended 
to lay down that a person who has obtained a decree 
for money against a single judgment- debtor is en- 
titled to come m and share rateable with a person 
who has obtained a decree against the same judg- 
ment-debtor and other persons. Deboei Nttndttn 
Sen v, HaEt . . . I. L. R., 12 Calc., 294 

157. -Z> ecree-holders 

sharing rateably m sale-proceeds must be bond 
fide decree-holders . — The words “decree-holders” 
or “persons holding decrees for money against the 
same judgment-debtor ” m section 295 ot the Code 
of Civil Procedure, signify bond fide decree-holders. 
A Court is hound, in cases falling within this section, 
to satisfy itself whether the claimants are bond fide 
decree-holders within the meaning of the section , and 
where it is unable to satisfy itself as to the bonafides 
of the claim, the Court should exclude such claimant 
from the distribution of assets. In ee Sundeb Dass 

[I. Xi. R., 11 Calc., 42 

158. — — — Rateable distribution. 

— Creditor with joint decree. — Where property be- 
longing to A has been attached under a decree, and 
other decree-holders than the attaching creditor have 
applied before realisation of assets to participate m the 
sale-proceeds, and amongst them a creditor who has 
obtained a deeiee agamst A and 23 , such latter cre- 
ditor is entitled under section 295 of the Civil Pro- 
cedure Code to share m the proceeds of the sale 
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of A!s property. Shumbhoo Nath Poddab v. 
Luceynath Dey . . I. L. R., 9 Calc., 920 

159. — 1 - Sale-proceeds — 

Competing decree-holders —Purchase by permission 
of Court — Where there are competing decree-hold- 
ers, who have applied for execution of their decrees, 
section 294 of the Civil Proceduie Code (Act X of 
1877) must he taken as subject to the provisions of 
section 295, so that the decree-holdei, who has been 
peimitted undei the foimer section to purchase the 
pioperty m execution of his own decree, must share 
the pioceeds of the sale latcably with such competing 
decree-holders, and will not he allowed to set off the 
pui chase-money against the amount due to him on 
his decree. Sheinivas v. Radhabai 

[I. L. R., 6 Bom., 570 

160. Rateable distribution 

— Lecree-holder for unascertained mesne profits who 
has applied for execution, Right of — Qiml Pro* 
cedure Code , 1882, s. 294 — The holder of a decree 
for unascertained mesne profits who has applied to 
the Court to ascertain the amount thereof and to 
attach immoveable property under section 255 of the 
Code of Civil Procedure comes within the purview of 
section 295, and is entitled to shaie rateably with 
the attaching creditor m the assets realised Sec- 
tion 294 must he read with section 295, and to give 
effect to both sections the receipt to be given by the 
decree-holder, who has obtained leave to bid fiom 
the Court and has purchased the property sold, can 
only be accepted for so much of the judgment-debt 
as the assets applicable to its discharge may suffice 
to satisfy. Vieaeag-ava Ayyangab v Vaeada 
Ayyangab , . I. L. R., 5 Mad., 123 

161. Sale m execution for 

creditor who has not attached — Where the sale-pro- 
ceeds of a portion of several parcels of property are 
sufficient to satisfy the decree of a judgment-ci editor 
who has attached the property, anothei judgment- 
creditor, although he has not attached the property, 
is still entitled to have the remainder of the pro- 
perty sold to satisfy his decree under the provisions 
of section 295 of the Civil Procedure Code. Megh 
Lall Pooeee v. Shib Pebshad Madi 

[I. L. R., 7 Calc., 34 

S C. Megh Lal Pooeee v. Mohammed Dutt 
Jha 8C.L.Rq 369 

162. Rateable distribution. 

— Civil Procedure Code, 1882, s . 266 . — One C . 
obtained a decree against L. and M. for rent due 
from them, and, m execution thereof, applied for the 
attachment and sale of two houses, with their com- 
pounds and the ground underneath them (m respect 
of which property the said rent had fallen due), 
belonging, respectively, one to each of his judgment- 
debtors. The properties were accordingly sold on 
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the 23rd July 1879, and the sale proceeds handed 
over to & In the meantime, on the 18th February 
1879, Z>., a judgment-creditor of M under a money- 
decree, applied for the attachment and sale of the 
same immoveable property (excepting the houses) of 
his judgment-debtor which had been previously 
attached under C*s decree for rent On the realisa- 
tion of the sale-proceeds, D . applied, under section 
295 of Act X of 1877, for a rateable proportion of 
the assets realised hy the sale of M/s property in. exe- 
cution of C’s decree. Meld that D was not en- 
titled to such rateable proportion of the assets Ma- 
NIELALL v , Lakha Mansing 

[I. L. R., 4 Bom., 429 

103. Pauper suit — Civil 

Procedure Code, 18o9 3 s 309. — Prerogative of the 
Crown —With a view to recover the amount of 
court fees which J would have had to pay had he not 
been permitted to bring a suit as a pauper, the Gov- 
ernment caused certain property belonging to P , the 
defendant m such suit, who had been ordered by the 
decree m such suit to pay such amount, to he attach- 
ed This property was subsequently attached hy the 
holder of a decree against B which declared a lien 
on the propei ty created hy a bond. The property 
was sold in the execution of this decree Meld that 
the Government was entitled to be paid first out of 
tbe proceeds of such sale the amount of court fees 
J. would have had to pay had he not been allowed 
to sue as a pauper, the principle that Government 
takes precedence of all other ci editors not being 
liable to an exception in the case of lien-holders 
The decision in Ganpat Putaya v Collector of 
Kanara , I L E , 1 Bom., 7 , applied in this case 
Collector or Moral ab ad v Muhammad Daim 
Khan . . . . I. Ij. R., 2 AIL, 196 

164 . (1859, s. 271).— Pro- 

perty sold subject to mortgaae — The proviso of 
section 271 of Acfc VIII of 1859 was intended to apply 
to a case where the propeity is actually sold subject 
to a mortgage, and where the tiansaction is such 
that the purchaser is buying only the equity of re- 
demption; it did not apply to a case where there is 
merely the right by law in the mortgagee to enforce 
his mortgage against the purchaser. Fakees Bux 
v , Chutturdharee Chowdhry 

[12 B. L. R., 513, note : 14 W. R., 209 

Futek Ali alms Nanna Meah v Gregory 

[6 W. R., Mis , 13 

Joy Chunder Ghose v. Ram Narain Poddar 

[21 W. R., 43 

Bee Purmessuree Dosses v. Nobin Chunder 
Tarun .... 24 W. R,, 305 

165. — - Eight of mortgagee 

who has obtained money-decree to share in surplus 
proceeds . — Where a mortgagee suing upon his bond 
obtains a money-decree without any declaration of 
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lien, he is m the same position as if he had not taken 
any mortgage at all , and m taking out execution his 
claim to a rateable distribution of surplus sale-pro- 
ceeds of attached property is founded upon section 
271 of the Civil Procedure Code, 1859 Radha 
Kant Roy Sadaput Mahomed Khan 

[21 W. R., 88 

160 . Eight of mortgagee 

to take residue of sale-proceeds and retain his hen 
as mortgagee — Plaintiff m a suit on an instalment- 
bond on which he had obtained a money-decree 
having asked for and obtained the residue of the sale- 
proceeds after all the judgment- creditors had been 
fully satisfied, was held not to have abandoned his 
right as mortgagee. Bolaeee Lal v Chowdhry 
Bungsee Singh . . . 7W.R,, 309 

167. Execution of decree . 

— Attachment by mortgagee — Surplus proceeds — 
Pending a suit against A and N. upon a bill of ex- 
change, A deposited with the plaintiff, as security 
for the amount due upon the bill, the title-deeds of 
property belonging jointly to 27. and himself The 
plaintiff subsequently got a decree for the amount 
due upon the hill. Thereafter one S , m execution 
of a decree against A. and N 3 attached certain pro- 
perty of theirs, including the mortgaged property, 
and caused it to be sold, and the surplus sale-pio- 
ceeds, after satisfaction of 5 ’s decree, were paid into 
Court to the credit of his suit. Intermediately 
between this attachment and sale, the plaintiff also 
attached under his decree on the hill of exchange 
the mortgaged and other property of A and 27., and 
aftei the plaintiff's attachment 17 ratified the equit- 
able mortgage made by A . The sale under S ’s 
attachment having taken place, the plaintiff sued A. 
and AT. and the purchasers at such sale of the mort- 
gaged property for foreclosure or sale thereof, and 
obtained a decree declaring that he had a good equit- 
able mortgage of A *s share m the joint property, 
and for an account and sale m default of payment ; 
and the plaintiff subsequently, on 26th May 1873, 
got an order under his decree upon the bill of ex- 
change for payment to him of the surplus sale -pro- 
ceeds lodged m Court to the credit of S*s suit, and 
for sale of certain of the properties, other than the 
mortgaged property, which he had attached Under 
this order the money was paid out to the plaintiff, 
and the properties were advertised for sale Mao- 
pheeson, J 3 having, on an application by A, set 
aside this order, and directed that the plaintiff should 
refund into Court the money paid out to him, and 
that the sale should be stayed, the Court on appeal 
refused to set aside the order of the 26th May, but 
made the plaintiff undertake to pay into Court the 
mortgage-money with interest if the same should be 
received hy him from the defendants m the mort- 
gage-suit. Bane oe Bengal v. Nundolall Doss 

[12 B. L. R„ 509 
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168. Satisfaction of 

mortgage hen out of surplus proceeds . — Where 
seven diffeient pioperties belonging to the same 
moitgagor had been hypothecated to three different 
persons, and all of them sued upon their bonds and 
obtained decrees which were followed by simultane- 
ous sales m execution, — Meld that, as all the proper- 
ties weie sold at the instance of all the mortgagees 
foi the satisfaction of their decrees, and theiefore of 
their respective moitgage-hens, and the decrees of 
the mortgagees should be satisfied out of the entire 
sale-proceeds m the order m which the hens on 
the propei ties had been created Gopee Sing- v. 
Kisha Lall . .25 W. R., 187 

169. — — — Provisoes — Lis pen • 

dens — Sale subject to mortgage . — Where two mort- 
gagees, m execution of their seveial decrees, attached 
the same property, of which a moiety without further 
specification was respectively mortgaged to each of 
them, and subsequent to the attachments the proper- 
ty was sold in execution of one of the decrees, — M eld 
that, notwithstanding the whole intei est of the mort- 
gagor was intended to be sold, the pm chaser took one 
of the moieties subject to the lien of the unsatisfied 
mortgagee, and that omission or neglect on the part 
of the Court executing the decree to give specific 
direction as provided by clause (b) of section 295 of 
the Civil Procedure Code did not prejudice the lights 
of the unsatisfied mortgagee or discharge his incum- 
brance. Janoky Bullubh Sen v Johieuddin 
Mahomed Abu Ali Soheb Chowdhry 

[I. L. R., 10 Calc., 567 

170. Mortgage, — Allow- 

ance of set-off of purchase-money against amount of 
decree . — Suit for share of sale-proceeds — 'Principle 
of distribution — In execution of a deciee against M. 
the plaintiff attached and advertised for sale certain 
property m mouzah A. At that time theie were pend- 
ing proceedings m execution of two other decrees ob- 
tained against M. by the first and second defendants 
respectively. These two decrees were obtained on a 
bond executed by M , by which an 8 annas share of 
mouzah A was hypothecated as collateral security , 
and m execution of these decrees the defendants 
brought to sale, and themselves purchased, not an 
8 annas share only, but the whole of mouzah A , and 
were allowed by the Court to set off the purchase- 
money against the amounts due to them under their 
decrees. At the same time the plaintiff's execution 
case was struck off on 30th June 1880 In a suit 
brought by the plaintiff under section 295 of the Civil 
Procedure Code for his share of the sale-proceeds of 
mouzah A., m which the defen dantsjcontended that a 
set-off having been allowed to the defendants, the 
plaintiff was not entitled to any rateable distribution ; 
and that if any rateable distribution were allowed, 
they were entitled to have an allowance made in re- 
spect of a moi fcgage which the plaintiff held m a 2 
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annas shaie of mouzah A., w T hich they had paid off 
subsequently to the tiansactions now m question, — 
Meld that the fact of the set-off being allowed m 
exercise of the powei given m section 294 of the Code, 
instead of actual payment into Court, did not alter 
the substantial natuie of the tiansaction, so as to ren- 
der the pm chase -money less applicable to the satis- 
faction of the debts of other attaching creditois. 
Meld , fuither, that the defendants weie not entitled 
to deduct the sum paid by them to clear off the plain- 
tiff's mortgage fiom the amount of the pui chase- 
money befoie the Coiut could deteimme the amount 
rateably distubutable among the parties concerned. 
Queer e , — Whether they were even entitled to reckon 
the amount so paid as one of the claims m respect of 
which, with others, a rateable distribution should he 
made. Taponidi Hordanund Bharati v Mathura 
Lall Bhagat . . I. L. R., 12 Calc., 499 

171. Decree for money . — 

Causes of action — Mortgage-decree — Mortgagee 
purchasing under his own decree , Execution of de- 
cree by — The cause of action given by tbe last para- 
graph hut one of section 295 of the Civil Procedure 
Code does not arise until the money has been actually 
paid over to the person who is alleged not to he en- 
titled to receive the same, and a suit brought by a 
person claiming to be entitled to be paid a share of 
sale pioceeds under that section, and to recover the 
same fiom another to whom such sale pioceeds have 
been oideied to be paid, if bi ought befoie they have 
been actually paid to such other peison, is premature 
and should he dismissed. Every decree, by virtue of 
which money is payable, is to that extent a “ decree 
for money ” withm the meaning of that term as used 
m section 295, even though othei relief may be grant- 
ed by the deciee, and the holdei of such deciee is en- 
titled to claim rateable distiibution of sale-proceeds 
with holders of decrees for money only under that sec- 
tion. There is nothing m section 295 which takes 
away the light fiom a moitgagee who has obtained a 
decree upon his mortgage to proceed against the pro- 
perty of his mortgagoi other than that subject to his 
mortgage Thus the holder of a mortgage-deciee 
which directs that the amount be realised from the 
mortgaged property and from the mortgagoi person- 
ally, is entitled to claim rateable distribution under 
that section, and is not m the first instance bound to 
pioceedagamsthis mortgage security and exhaust that. 
A mortgagee who has obtained a decree on his mort- 
gage is not restiicted to pioceedmgs m the first in- 
stance against his mortgage security before proceeding 
against other propei ty of his mortgagor, but when he 
sells any portion of the property, the subject of his 
mortgage, and purchases it himself, he is bound, be- 
fore he can proceed further against the mortgagor or 
claim rateable distribution under section 295, to piove 
that there is still a balance due to him, and that the 
property sold and purchased by him realised a fair 
amount,— the mere fact of the property having been 
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sold at auction not being alone sufficient to prove its 
value, — and tills ought to be inquired into most care- 
fully by the Court to which an application is made to 
further execute the decree or to share rateably under 
section 295. Hast v. Tab a. Prasanra Mtjeherji 
[I. L. R., 11 Cale., 718 

172* Mortgage . — First 

and second mortgagees — Sale of mortgaged pro- 
perty m execution of decree of second mortgagee . — 
Suit by first mortgagee for re-sale of property in 
execution of his decree. — Ou the 22nd March 1878 the 
first mortgagee of certain property obtained a decree 
enforcing his mortgage. On the 25th March 1878 
the second mortgagee obtained a decree enforcing his 
mortgage. Both decrees were made by the same 
Court. On the 20th June 1878 the property was put 
up for sale m execution of the second mortgagee’s 
decree The first mortgagee subsequently brought a 
suit for a re-sale of the property m satisfaction of his 
decree. Me Id that this was the only course open to 
him, and he could not have enforced satisfaction of 
his decree in accordance with the provisions of sec- 
tion 295 of the Civil Procedure Code, inasmuch as 
the provisions of the first and second provisos to that 
section refer only to sales m execution of simple 
money-decrees, whereas the property m question had 
been sold m execution of a decree ordering its sale, 
and the provisions of the third proviso relate to 
subsequent and not prior incumbrances. Jagat 
Narair Rai v. Dhtjrdhey Rai 

[L L. E„ 5 AIL, 566 

See Gtjr Sahai v. Ram Dial . 7 N. W„ 91 

173. Mortgage.— Sale by 

first mortgagee . — Arrears of rent. — Lien. Claim by 
puisne mortgagee on proceeds of sale — Certain land 
was mortgaged to A with possession to secure the 
repayment of a loan of R2,000 and interest. It was 
stipulated in the deed that the intei est on the debt 
should be paid out of the profits, and the balance 
paid to the mortgagors. By an agieement subse- 
quently made it was arranged that the mortgagors 
should remain in possession and pay rent to A. A 
obtained a deciee fox R2,000 and anears of rent and 
costs, and for the sale of the land m satisfaction 
of the amount decreed. The land was sold for 
R2, 85o m March 1881 In May 1881 _Z?., a pmsne 

mortgagee, applied to the Court for payment to him 
of R500 of this sum, alleging that A was entitled 
only to R2,000 and R280 costs, hut not to arrears of 
rent, in preference to his claim as second mortgagee 
The claim of JB was rejected on the 27th May 1881 
and the whole amount paid out to A In February 
1882 JB. (who had filed a suit on the 2Brd March 
1881) obtained a decree upon his mortgage. On the 
23rd May 1884 JB sued to recover R510 paid to A 
on account of rent on the 27th May 1881. The 
lower Courts dismissed the suit on the grounds (1) 
that A. was entitled to treat the arrears of rent as 


SALE IN EXECUTION OE DECREE— 

continued. 

12. DISTRIBUTION OF SALE-PROCEEDS 

— continued. 

Civil Procedure Code, 1882, s. 295 (1859, 
s. 271) — continued . 

interest, and (2) that the suit was barred by limitation. 
Meld on second appeal that JB was entitled to re- 
cover the sum claimed. Sivarama u Subramanya 
[I. L. R., 9 Mad., 57 

174. The meaning of sec- 

tion 295 of the Civil Procedure Code is that when 
immoveable property is sold in execution of decrees 
ordering its sale for the discharge of incumbrances, 
the sale-proceeds are to he applied in satisfaction of 
incumbrances according to their priority Shahi 
Ram o Shib Lal . I. L. R., 7 AIL, 378 

175. Execution of decree. 

— Payment out of proceeds before confirmation of 
sale . — Interest on purchase-money from date of sale 
to date of confirmation.— Civil Procedure Code, 
1882 , ss. 284 , 315 . — Although there is no express 
provision m the Code laying down that a decree- 
holder may take out of Court the proceeds of an exe- 
cution sale before the date on which the sale is con- 
firmed, yet section 315 of the Code implies that this 
may he done. The Court, however, under special cir- 
cumstances, may refuse to pay over to the decree- 
holder the purchase-money until the sale is confirmed, 
hut m such case it should provide for due payment 
of interest on the money detained. Meld that, under 
the special circumstances of this case, the decree- 
holder was not entitled to receive interest from his 
judgment-debtor from the date of the sale to the date 
on which the sale was confirmed. Jogenlro Nath 
Sircar v. G-obind Chunlee Alli 

[I. L. R., 12 Calc., 252 

176. — — Execution proceed- 

ings — Eateable distribution . — Application for fur- 
ther execution — Notice. — Civil Procedure Code t 
1882 , 5 622 — A , and subsequently JB. } obtained de- 
crees against X , m execution of which the same land 
was attached, and JB. obtained an order for rateable 
distribution. Neither decree was satisfied. A then 
applied for attachment of other property and the sale 
was fixed for 28th September. On 25th September 
JB filed a petition for further attachment under sec- 
tions 250, 274, and also a petition for rateable distri- 
bution under section 295 of the Code of Civil Proce- 
dure. The District Judge rejected the application 
for execution as being too late, and then the applica- 
tion under section 295, because no application for 
execution was pending. Meld on appeal that the 
petition for execution was wrongly rejected, hut that 
the High Court could not, under section 622 of the 
Code of Civil Procedure, revise the order rejecting 
the application under section 295 for rateable distri- 
bution. The proper remedy was by a suit. Veh- 
EATARAMAN V. MAHAIINGAYYAN 

[I. L. R., 9 Mad., 508 

13. WRONGFUL SALES. 

177. Wrongful attachment in 

execution. — Attachment under warrant issued by 
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SALE IN EXECUTION OF DECREE— 

continued 

13. WRONGFUL SALES — continued 

Wrongful attachment in execution— cow- 

tmued 

Court — A party is not liable to damages m respect 
of an attachment made undei a wairant issued by a 
Court. Raj Btjllub Gope v. Issan Chttndee Haj- 
bah 7 W. R., 355 

178. Wrongful attachment.— 

Liability of decree-holder and purchaser to ref und to 
owner loss caused by sale of property wrongly seized 
and sold — In execution of a decree against a judg- 
ment-debtor, bis ngbt, title, and intei est in an elephant 
was sold In a suit by a third party against the de- 
cree-holder and thepuicliasei for recovery of the ele- 
phant or its value, on the giound that the elephant 
was his piopeity, and not the property of the judg- 
ment-debtoi, — Reid that the deeiee-holdei, as well 
as the purchaser, was liable to make good the loss 
caused by such sale. Kanai Prasad Bose v. Hira- 
ohand Manx j 

[5 B. L. R., Ap., 71 : 14 W. R., 120 

See Subjan Bibee v. Sariutitila 

[3 B. L. R., A. C., 413 : 12 W. R., 329 

Raynor v. Sungheer Singh . 5 N. W., 211 

179. Goods wrongly sold in 

execution. — Suit by owner — A person whose goods 
are illegally sold under an execution does not lose his 
right to them although he may have claimed them 
unsuccessfully m the execution pioceedmgs. He 
may follow them into the hands of the purchaser or 
of any othei person, and sue for them oi their v alue 
without refeience to anything which has taken 
place m the execution pioceedmgs. Shiboo Narain 
Singh t Mudden Ally Natabar Nandi v. Kali 
Dass Pali 

[I. L. R , 7 Calc., 608 : 9 C. L. R., 8 

180. Property of co-sharers 

wrongly seized and sold— Suit to recover 
shares — Where, under colour of buymg A } s rights 
and interests sold m execution, the purchaser usurps 
the shares of A ’s partners, they need not sue to reverse 
the sale, but merely to recovei their shares, nor are 
they bound to sue to establish their right as part 
owners of the land within the time allowed for 
actions to set aside sales in execution. Athuroo- 
NI8SA 17. RUGHOONATH BANEEJEE 

[W. R., 1864, 322 

Gttnga Naeain Behutta v . Collector of Mid- 
napoee . . . 6 W. R., 47 

181 — Co-sharer , Suit 

by — Suit for damages for sale against decree-holder . 
— The defendant, m execution of a deci ee against A , 
seized ceitam moveable property, which was claimed 
under section 246, Act VIII of 1859, by B JB was 
on investigation found to be part owner of the pro- 
perty B ’ $ claim was rejected and the sale took 
place, the property being made over to the purchaser, 
and the proceeds handed to the defendant m satisfac- 
tion of his decree The sale proclamation declared 


SALE IN EXECUTION OF DECREE— 

continued . 

13. WRONGFUL SALES — continued 

Property of co-sharers wrongly seized 
and sold — continued 

that the sale extended only to the right, title, and 
interest of the debtor A , but made no mention 
of B >s claim. In a suit by B tor damages against 
the defendant occasioned by the loss of the pioperty 
of which he was a joint owner, — Held the defendant 
was not liable. Tamizitddin Mttlla t> Nyantxt- 
OLLA SlRKAR 

[5 B. L. R., Ap (J 73, note : 11 W. R. s 528 

14 INVALID SALES. 

(a) Death of Decree-holder before Sale. 

182. — Effect of decree-holder’s 

death on validity of sale.— Civil Procedure Code f 
1877 , ss 365 , 366 — Order confirming sale — A judg- 
ment-debtoi applied that an execution sale of pioperty 
belonging to him should be set aside, as the decree- 
holder was dead when such sale took place, and such 
sale was in consequence lm alid. This application was 
disposed of by the Couit executing the decree m the 
presence of the judgment- debtor and the purchaser. 
The Coui t held that the fact of such sale having taken 
place after the decree-holder’s death was no ground 
for setting it aside, and disallowed such application 
and made an older confiimmg such sale JBLeld per 
Pearson, J , that the application for execution of the 
decree abated on the death of the decree-holder, not 
having been prosecuted by his legal representative, 
and such sale was under the cncumstances improper 
and invalid, and the order confirming it should he set 
aside Pei Spankie, that such sale was not in- 
valid by reason of the decree-holder’s death before it 
took place The older confiimmg it, howevei, was 
impiopei, and should be reversed, and the case should 
be remanded to be dealt with undei the provisions of 
sections 3G5 and 366 of Act X of 1877, as the Court 
executing the decree should have proceeded under 
those sections Per Oldfield, J , and Straight, J , 
that the death of the decree-holder prior to such sale 
did not render it void The provisions of sections 365 
and 366 of Act X of 1877 could not be adapted to 
execution proceedings As such sale had been pub- 
lished and conducted according to law, it had proper- 
ly been confirmed. Dulaei v Mohan Singh 

[I. L. R., 3 AH., 759 

(5) Death of Judgment-debtor before Sale. 

183. Effect of judgment-debtor’s 

death on validity of sale.— Sale to mortgagee — 
Ciml Procedure Code , 1882 , ss. 234 , 368.— The first 
mortgagee of ceitam immoveable property obtained a 
decree foi the sale of the property, caused the pro- 
perty to be attached, and then ceased to prosecute the 
execution proceedings. The second mortgagee then 
obtained a decree foi sale of the property, caused it to 
be attached and put up for sale, and purchased it him- 
self The first mortgagee then applied foi sale, and 
the property was put up for sale aud purchased by 
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SALE m EXECUTION OF DECREE— 

continued, 

14. INVALID SALES — continued . 

(6) Death oe Jbd&ment-debtob bepobe Sale 
— continued. 

Effect of judgment-debtor’s death on va- 
lidity of sale — continued 

him After the ordei for this sale was made, and be- 
fore it took place, the judgment-debtor died, and the 
sale took place without his legal repiesentatives being 
made parties to the execution proceedings Per 
Oldfield, J, that the sale to the first mortgagee was 
not void because the judgment-debtor had died before 
it took place, and it took place without his legal le- 
presentatives being made paities to the execution 
proceedings, inasmuch as the provisions of section 
368 of the Civil Piocedure Code were not applicable 
to the case of the death of a judgment-debtor, and 
there was nothing m section 234, even if that section 
is applicable to a case where the judgment-debtor 
dies while execution is proceeding and after sale of 
his property has been ordered, to imply that the sale 
is absolutely void if no legal representative has been 
brought on the record Dulan v Mohan Singh, I L 
B,, B All , 759 , and Gulabdas v Lahshman Narhar, 
I L> B , 3 Bom., 221 , referred to Ber Steaioht, J , 
that there was no legal obligation on the first mort- 
gagee to lesort to the procedure of section 234 of the 
Civil Procedure Code, since the sale to the second 
mortgagee had passed to him the rights and interests 
of the judgment- debtor, and the legal representatives 
of the judgment-debtor had none of his property m 
their hands , and there is no provision in the Code of 
Civil Procedure which requned the first mortgagee 
to make the second mortgagee a party to the proceed- 
ings m execution of the former’s decree, and the 
latter could not have successfully objected to the sale 
in execution of that decree, and therefore that sale 
was not voided by the death of the judgment-dehtor 
antecedent to its taking place Stowell v. Ajudhia 
Rath * . . . I. L. R,, 6 All., 255 

(c) Feat td. 

134 , Application of ss. 256, 257, 

Civil Procedure Code, 1859 (1822, ss. 311, 
312), — Application to set aside sale — Sections 256 
and 257, Act VIII of 1859, did not apply to a suit m 
which fraud is imputed \itiatmg the sale m toto 
UmBIKA CHUB:!* CHTJOKEEBTJTTr V DwAEKA NATH 

Ghose 8 W. R., 506 

VlBSINGAPPA BUT BaSLIN&APPA V. SADASHI- 

vapfa Appa Golhhandi . 7 Bom., A. C. s 74 

185. Application to set aside 

S ale. — Irregulan ty. — Failure to prove fraud . — 
Civil Procedure Code , 1859, s 256 — Where the facts 
connected with an execution sale fell far short of 
establishing fraud, and merely amounted to u regula- 
rity resulting m detument to the judgment-debtor, 
his remedy was held to he in an application under 
section 256 of Act VIII of 1859 to set aside the sale. 
Gobiitd Singh v . Kioto Ram Doss 

[19 W. R., 414 


SALE IN EXECUTION OF DECREE— 

continued. 

14. INVALID SALES— continued. 

(i c ) Fbaud — continued 

Application to set aside sale— continued. 

180, — Civil Procedure 

Code, 1859, ss 256, 257 — Suit to set aside sale after 
failure of application — A plaintiff was not debarred 
by reason of the failure of an application under sec- 
tions 256 and 257, Act VIII of 1859, from suing to 
set aside a sale on the allegation of fraud m connec- 
tion with the inegularities first complained of, such 
fraud forming a distinct cause of action. Nund 
Lall Doss v. Delawtjb Ali . 11 W. R., 244 

Contra, Gobind Singh v. Mtthho Ram Doss 

[19 W. R., 414 

187. Suit to set aside sale — 

Sufficiency of proof. — Irregularity, Proof of leant 
of — In a suit to set aside an execution sale on the 
ground of fiaud, it is not sufficient for a Court to 
find that the mode of making the attachment and 
proclamation was according to law, hut it is neces- 
sary to consider the suuoundmg circumstances. 
Choonee Sahoo v. Miotoo Lall 

[14W.R., 325 

188. Bights of bond 

fide auction-purchasers — When no fraud has been 
alleged, a sale m execution cannot he set aside as 
regards the auction-pui chaser, whether the order of 
Court under which it took place was legal or not 
Even if the decree m execution of which the sale 
took place were a collusive one, the rights of the 
auction-purchaser would not be affected if he was no 
party to the fraud, and there would he no ground for 
setting aside the sale Mahomed Ktt^ulbash 
Khan v Mahomed Shah . . 12 W , R., 48 

189. Suit for money 

secured by the mortgage of immoveable property 
situate partly in the family domains of the Maha- 
rajah of Benares . — Fraudulent representation by 
decree-holder. — Sale of decree enforcing hypotheca- 
tion of immoveable property — A suit was instituted m 
the Court of the Suboidmate Judge of Benares for 
money secured by the mortgage of immoveable pro- 
perty situate withm the limits of the distnct of 
Benares, and of immoveable pioperty situate withm 
the limits of the family domains of the Mahaiajah of 
Benares The Suboidmate Judge had not junsdic- 
tion to proceed with this suit m so far as it related to 
the latter property, and he was authonsed to proceed 
with it, under the provisions of section 13 of Act VIII 
of 1859, by the High Court m concurrence with the 
Board of Revenue He accordingly proceeded with the 
suit, and on the 18th November 1874 gave the plain- 
tiffs a decree for the recovery of the money claimed 
by the sale of the mortgaged pioperty. With a view 
to bring the mortgaged property situate withm the 
limits of the family domains of the Maharajah of 
Benares to sale, this decree was sent for execution to 
the Subordinate Judge at Kondh, within whose juris- 
diction such property was situate, and such property 
was sold m the execution of this decree on the 29th 
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SALE IN EXECUTION OF DECREE— 

continued . 

14. INVALID SALES— continued. 

(c) Fraud — continued 

Suit to set aside sale— continued 

August and the 4th September 1877 Subsequently 
the defendants m the piesent suit, who held deciees 
foi money against H , one of the plaintiffs m the suit 
above mentioned, applied to the Subordinate Judge 
of Benares for the attachment and sale of H’s intei - 
est m the deciee abo\e mentioned, falsely lepiescnt- 
mg that the sales m execution of that deciee of the 
29th August and 4th September 1877 had been set 
aside Such intei est was accordingly put up for sale 
on the 29th May 1878 at Benaies by the Suboi- 
dmate Judge of Benai es, and w as pui chased by the 
plaintiffs in the piesent suit, who weie induced to 
pui chase by such false repiesentation The plaintiffs 
m the piesent suit claimed the avoidance of the sale 
of the 29th May 1878 and the refund of the 
pui cliase-money, on the giound that they w eie induced 
to pui chase by such false 1 epresentation, and on the 
giound that the sale of the intei est of H. in the 
deciee of the 18th November 1874, being of the 
nature of immoveable property situate within the 
limits of the family domains of the Mahaia]ah of 
Benaies, could not legally be sold at Benaies by the 
Benares Couit. Held that such false representation 
must be held to constitute m law such fraud as 
vitiated the sale of the 29th May 1878 Also that 
the Benares Couit acted ultta vires in selling at 
Benaies an intei est m immoveable piopeity situate 
within the family domains of the Maharaja of Bena- 
res Rag-hit Nath Dos v Kaeean Mad 

[I. L. R , 3 All , 568 

( d ) Execution Proceedings struck off. 

190. Effect on validity of sale. 

— Beng Reg XX of 1795 — Title of pui chaser — 
Regulation XX of 1795 diiected that when any 
Court of Civil Judicature should have occasion to 
sell lands m execution of a deciee, it should transmit 
a copy theieof to the Boaid of Revenue, which was 
v ith all practicable dispatch to cause the lands to be 
disposed of at the piesidency, oi m the district m 
which the lands were situated, as they might deem 
most advantageous to the propnetor In 1843 a 
copy of a decree was transmitted foi execution to the 
Boaid of Revenue in compliance with the Regula- 
tion, but no sale was then effected Aftei wards two 
othei futile attempts to sell the lands undei the 
deciee weie made, and then the decree-holder sold 
the lands to a thud paity, upon whose application the 
deciee was executed by the sale of the lands of the 
judgment-debtor under it by ordei of the Court, and 
without any furthei lecouise to the Revenue Boaid. 
Pievious to such sale the pioceedmgs had been taken 
off the file, and the number of villages, owing to 
some maccuiacy, was differently stated m the later 
order, and the total sum w~as mci eased by adding the 
intei est which had accrued due between the two 
oideis Held that the purchaser at the sale acquired 
a good title, for it would be conti ary to general 
principles, and a senseless addition to all the vexa- 


SALE IN EXECUTION OF DECREE- 

continued 

14 INVALID SALES — continued . 

(d) Execution Proceedings struck orF— con- 
tinued 

Effect on validity of sale— continued. 

tions of delay m the course of pioceduie, to hold that 
when foi any leason, satisfactoiv or not, the execu- 
tion of a final deciee m a suit fails or is set aside, and 
the proceedings as legards that execution aie taken 
off the file, the whole suit is discontinued tlieieby, 
and the further pioceedmgs for the same puipose 
w r eie to be consideied as taken m a new suit Nor 
was it tiue m any material sense that cithei the pio- 
perties to he sold or the sums to be lecoveied weie 
chffeient, and the principal object of the Regulation 
being the security of public leienues, that object had 
been fully answ^eied by the communication to the 
Commissioner m 1843, and the proceedings which 
w’eie taken by him upon it Mohesh Narain 
Singh v Kishnanund Misser 

[Marsh., 592 : 2 Ind. Jur , O S. } 1 
9 Moore’s I A ., 324 
5 W. R., P. C., 7 

(i e ) Decrees afterwards reversed 

191. — Title of pur- 

chaser — If a sale takes place m execution of a deciee 
m foicc and valid at the time of sale, the piopeity m 
the thing sold passes to the purchaser JPei N orman, 
J — If the decree or judgment he afterwards le- 
versed, the reversal does not affect the validity of 
the sale oi the title of the pui chaser Chunder 
K ura Surmah i Bissesur Surmah Chucker- 
BUTTY .... 7 W. R.r, 312 

Fyazooddeen Bhooya v Shumsunnissa Bee- 

bee . . . . .12 "W. R., 508 

Beharee Ball v Rajah Ram 

[6 N. W., 291 

192. — — Reieisal of por- 

tion of deciee i elating to costs — Sale in execution 
for costs — A sale m execution of a deciee for costs 
is not cancelled when that part of the deciee winch 
made the plaintiff answ r eiahle for the costs is set 
aside Pearee Monee Dossee v Collfctor of 
Beerbhoom . . 8 W. R., 300 

193, Sale made after 

order for postponement — Held that an auction sale 
which w r as made bona fide under the authority of an 
older which at the time of the sale w r as not in force, 
but had been superseded by a subsequent order post- 
poning the sale, was made without juiisdiction, and 
was null and void. Foujdae Khan v Bainee 
Doobey 3 Agra, 398 

194, Sale pending ap- 

peal — Decree reieised on appeal — Right of judg- 
ment-debtor — S , haung obtained a decree against M. 
and another, biousht to sale and pui chased his pro- 
perty pending appeal The deciee having been le- 
veised, — Held that M, was entitled to the restoration 
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14. INVALID SALES— continued. 

( e ) Decrees aetebwabbs bevebsed— continued* 

Effect on validity of sal e— continued. 

of Ms property, and not merely to the proceeds of the 
sale. Sabasivayyae v. Mbttu Sabapathi Chetti 
[I. L. R., 5 Mad, 106 

See Lati Koorb c. Sobadea Kooee 

[I. L. B., 3 Calc., 720 : 2 C. L. B„ 75 

Naginbas Devchanb v, Natha Pitambab 

[10 Bom., 297 

X95. — Reversal of de- 

cree on appeal before confirmation of sale. — Pur- 
chaser, Right of— Plaintiffs title to certain land m 
dispute was derived from the purchaser at a Court’s 
sale, under a decree which was reversed on appeal 
subsequently to the sale before it had been confirmed. 
Held that the Court which had made the decree 
ceased, from the moment of the reversal, to have 
jurisdiction to take any further steps to execute the 
decree. Though the Court, when it confirmed the 
sale, was probably not informed that its decree 
had been reversed, and the purchaser was probably 
ignorant of it, yet the act of the Court in completing 
the sale was none the less without jurisdiction, and, 
being without jurisdiction, could confer no title. If 
a decree be reversed after a sale under it has become 
absolute, and a certificate has been granted to the pur- 
chaser, the title of the purchaser is not affected by 
the reversal of the decree. A pm chaser is bound to 
satisfy himself as to the jurisdiction of a Court to 
order a sale, and this obligation continues until tbe 
sale is completed. Before he applies to the Court to 
confirm the sale and grant him a certificate, the pur- 
chaser ought to ascertain that the decree under 
which the sale was ordered is still in existence 
Basappa v. Dttnbaya . I. L. R., 2 Bom., 540 

196. Remedy of 

parties aggrieved — Suit for reversal of sale — When 
a property is sold m execution of a decree which had 
been m force at the time of sale, hut which was 
eventually set aside on appeal, the remedy of the 
party aggrieved is by a suit for tbe reversal of the 
sale, and not by a suit for the recovery of damages 
for the loss sustained. Anntjnbo Chundee Baneb* 
jee v. Shubhul Chundra Debea 

[2 Hay, 624 

s 197. ——————— Right to recover 

land — A sale in execution of a decree, made while 
that decree is under review, cannot stand if the 
decree is subsequently reversed. The party dispos- 
sessed under the decree is entitled to recover the 
land with mesne profits. Bhooleoo v. Ramnabain 
Mooeebjee . . . W. R., 1864, 129 

198. Suit to recover 

possession — Return of purchase-money . — A had 
sued R. and others for possession of two mouzahs 
with mesne profits and obtained a joint decree 
against them m the absence of R . In execution A. 
was about to put up the rights and mterest of R. m 
mouzah G when R. applied for a re-trial under 
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14. INVALID SALES— continued. 

(e) Decrees, aptebwaebs beyeeseb— continued. 

Effect on validity of sale— continued. 

Act VIII of 1859, section 119. The petition was 
rejected and the property sold, the decree-holders 
becoming purchasers. R. appealed, and the High 
Court remanded the case to the Judge, who, after 
investigation, set aside the ex parte decree and re- 
vived the suit, holding, after re -trial, that R had no 
interest m the mouzahs m suit, and was not liable to 
the claim of A. The latter appealed, and the High 
Court decided that R had been m possession of 
mouzah J. and was liable for the mesne profits R. 
then brought a suit for possession of a share of the 
mouzah which had been sold in execution. Held 
that the plaintiff could not m justice seek to recover 
this property from the defendants without offering 
to pay them the debt which he owed them, and 
which formed part of the consideration-money. 
Goweee Boyjo Nath Pebshab v Jodha Singh 

[19 W. R., 416 

199. Suit for posses- 

sion against auction-purchaser by setting aside sale . 
— Civil Procedure Code (Act X of 1877), s . 244 — 
In execution of a decree certain property was sold 
in pursuance of an ordei under section 244 of the 
Civil Procedure Code, and purchased by a person 
not a party to the suit, who subsequently obtained 
possession of the property. That order was subse- 
quently set aside. In a suit by the judgment-debtor 
to recover possession of the property from the auc- 
tion-purchaser by setting aside tbe sale, — Held that 
the order directing the sale had the force of a decree, 
and that the plaintiff was not entitled to the relief 
claimed. Jan Ah v Jan All Chowdhry, 1 B L. R., 
A. C ,56 } 10 W. R„ 154, followed. Mttbabi Singh 
v. Pbyag Singh . . I. L. R., 11 Calc., 362 

200. 1 Hx parte de- 

cree the validity of which is impeached. — Notice to 
purchasers. — In a suit by S. in his own right as 
well as on behalf of his minor brother, to cancel an 
execution sale held m execution of an ex parte 
decree, to cancel the said decree and two bonds 
entered into by members of their family during the 
plaintiff’s minority, and to recover possession of a 
share m the ancestral property which had been sold, 
it was found that the advances of money for which 
the bonds were executed were made without proper 
inquiries as to the necessity for the loan, and that 
the minors were not properly represented in the 
suit m which the ex parte decree was obtained. 
Held that the mortgage bonds under such circum- 
stances were invalid against the plaintiffs, and that it 
would be carrying presumption too far to say that 
a decree so obtained must be taken to be valid as 
against the minors. Held that the auction-pur- 
chasers could not protect themselves by relying on 
the decree and execution sale after having received 
distinct notice that the mother of the plaintiffs 
challenged the validity of the whole proceedings. 

J ungee Lale v . Sham Lall Misseb 

[20 W. R., 120 
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14 INVALID SALES— continued, 

(e) Decbees abtebwabds beyebsed— continued. 

Effect on validity of sale — continued. 

Where no such notice has been given, the sale 
would continue valid. Ram Jewun Lall v Sham 
Labe Misses . . . .20 "W. R., 123 

(/) Decbee bound to have been satiseied. 

201. Purchase by one 

of several judgment-debtors — Full Bench ruling — 
Where a decree was purchased by one of the judg- 
ment-debtors, and afterwards executed and property 
of the other judgment- debtor sold m execution of 
the decree, and it was eventually held by a Pull 
Bench m the case that the purchase of the decree by 
one of the debtors was a satisfaction of the decree, — 
Field , m a suit against the execution-purchaser to 
have the sale declared invalid, that the sale must 
be set aside. Digambubee Debia v. Eshan Chun- 
deb Sein . . . . 15 W. R., 372 

(g) Deobee against weong- Pebson. 

202. Right to have 

sale set aside where decree was against wrong pet son 
as representative — Subsequent claim by proper re- 
presentative.— Estoppel — Quiescence. — One S. died 
indebted to the second defendant, M On his death 
his widow, T , became his heir, as he left neither son 
nor brother survmng In 1878 M brought a suit 
to enforce payment of the debt due by the deceased 
S', and he made B , the mother of S , defendant m 
the suit, omitting T. altogether. On 30th August 
1878 M obtained an ex parte deciee, and on the 
26th July 1880 the house of S , then in the posses- 
sion of B , was sold m execution, and the first defend- 
ant, R , purchased it. On 6th September 1880 the 
sale was confirmed, and on 26th November 1880 B. 
was put into possession On the 10th of December 
1880 one S. piesented a petition on behalf, as he 
alleged, of the plaintiff T., the widow of S , to set 
aside the sale. He did not produce any authority 
from her, and his application was rejected on the 
14th June 1881 On the 31st Octobei 1878 T. 
adopted the plaintiff B. under an authority, as she 
alleged, of her deceased husband, S In 1881 T. 
filed the present suit on behalf of her adopted son, B , 
to set aside the sale and to recover the house. Field 
that the plaintiff was entitled to have the sale set 
aside, and to recover possession of the house. The 
estate was vested in T. as legal representative of her 
deceased husband. Had T. wilfully put forward 
B. as the representative of S. so as to deceive and 
mislead M, then, no doubt, she might he held bound 
by the decree obtained by the latter against B. 
Her mere quiescence while M. wilfully sued the 
wrong person could not affect her legal rights, or 
deprive her adopted son, the plaintiff B , of his 
rights He could not be bound by a suit and sale to 
which he was not a party either m person or by 
representation. Baswantapa Shidapa v Ranu 

[I. L. R., 9 Bom., 80 


SALE IN EXECUTION OE DECREE- 

contmued. 

14. INVALID SALES — continued . 

(h) Want op Saleable Interest. 

203. Civil Procedure Code, 

1877, S. 313. — Fur chase knowing judgment-debtor 
has no interest — A person who purchases immove- 
able property at a sale m execution of a decree, 
knowing that the judgment-debtor has no saleable 
interest therein, is not entitled to the benefit of the 
provisions of section 313 of Act X of 1877, which 
were designed for the protection of persons who in- 
nocently and ignorantly purchase valueless property. 
Mahabib Pbashad v. Dhuman Das 

[I. L.R.,3 AIL, 527 

204. Civil Procedure Code, 

1882, s. 313. — Setting aside sale — " Saleable in- 
terest ” — The fact that property sold in execution of 
a decree is subject to a mortgage upon which a de- 
cree has been obtained, which fact is not disclosed 
prior to the proclamation of sale, is not sufficient to 
enable an auction-purchaser to set aside the sale on 
the ground that the judgment-debtor had “ no sale- 
able £ mteiest’” m the property, within the meaning 
of section 313 of the Civil Procedure Code Na- 
harmul Marwan v Sadut Ah, 8 C L R , 468, dis- 
tinguished. Protap Chunder Chuckebbutty v. 
Panioty 

[I. L. R., 9 Calc., 506 : 12 C. L. R., 488 

205. Application to set 

aside sale — “ Saleable interest ” — A misrepresent- 
ation or concealment m the sale notification which in- 
duces a purchaser to buy a property for much more 
than it is really worth (although that misrepi esenta- 
tion oi concealment may be fraudulent), is no ground 
foi setting aside a sale under section 313 of the Civil 
Procedure Code The meaning of section 313 is, 
that when a purchaser under an execution sale buys 
a property which turns out to have no existence at 
all, oi to he of no saleable value whatever, the Court 
may then set aside the sale under section 313. 
Dueg-a Sundaei Deyi v. Goyxnda Chundra 


Addy 

> 

. I. L. R., 10 Calc., 368 

200. 


JDecree against in- 


solvent. — Official Assignee — Purchaser at execu- 
tion sale . — Setting aside sale. — Where, m execution 
of a decree passed against a person who had pre- 
viously been adjudicated an insolvent, portions of 
his property (then vested in the Official Assignee) 
are attached and sold, the purchaser is entitled to 
have the sale set aside under section 313 of the Code 
of Civil Procedure, notwithstanding that the Official 
Assignee acquiesces m the sale, and is content to 
receive the sale-proceeds. Dinobundhoo Pad v. 
Shoshee Mohun Pal . I. L. R., 9 Calc., 217 

S. C. Denobundhoo Pal v . Shushi Mohun Pal 
Chowdhry . . . 12 C. L. R., 60 

S. C. Ram Soondub Dey v . Shoshi Mohun Pal 
Chowdhby . , . 11 C. L. R., 389 

207. * Property covered by 

mortgage . — Saleable interest . — In execution of a rent- 
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SALE IN EXECUTION OE DECREE— 

continued , 

14. INVALID SALES — continued, 

Qi) Want oe Saleable Interest — continued. 

Civil Procedure Code, 1882, s. 313— conti- 
nued, 

decree, dated 26th May 1879, certain immoveable pro- 
perty was sold m execution and purchased by the 
appellant on the 21st February 1880, no mention 
having been made of any incumbrances On the 
9th May 1879 a decree was obtained upon a mort- 
gage executed by the original judgment -debtor, and 
in execution of that decree the property which had 
already been sold was attached, and, on the 11th 
March, again sold in execution of the second decree, 
it being alleged that the property was covered by 
the mortgage which was prior in date to the former 
decree. The appellant thereupon applied that the 
sale of the 21st March should be set aside under 
section 313 of the Civil Procedure Code, and his pur- 
chase-money directed to be returned to him Meld 
that if, as a fact, the property sold was covered by 
the mortgage, there was, under the circumstances, no 
such saleable interest m the judgment- debtor at the 
time of the sale on the 21st February 1880 as would 
prevent the operation of section 318 of the Civil 
Procedure Code, inasmuch as under that sale the 
purchaser would be unable to get the particular pro- 
perty purchased by him, and that the sale must be 
set aside. NahArmlx Marwari v Sadut Ali 

[8 C.L. R. s 468 

208. Sale under attach- 

ment during subsistence of prior attachment, — Sale- 
able interest — In execution of a decree obtained on 
the 15th August 1876, the property of the judg- 
ment-debtor was attached on the 17th August 1877 
The sale of the attached property was postponed 
pending a suit instituted under the direction of the 
Court by a claimant to the attached property This 
suit having been dismissed on the 13th September 
1878, the decree-holder on the 25th September ap- 
plied for a sale of the property, and the 16th Decem- 
ber was fixed for the sale. Meanwhile, on the 13th 
December 1877, a decree had been obtained by 
another party against the judgment-debtor, and m 
execution of this decree the same property was 
attached on the 13th September 1878, and under 
this attachment a sale took place on the 15th No- 
vember following. On the 16th Decembei, as fixed, 
the property was again sold under the first attach- 
ment The auction-pui chasers at that sale, on the 
6th January 1879, applied under section 313 of the 
Civil Procedure Code to set aside the sale, on the 
pound that the judgment-debtor had no saleable 
interest Meld (reversing the decision of the lower 
Court) on the authority of the following cases Go - 
gatam v Kartich Chunder Singh , B. L JR, , Sup. 
Vol, 1022 9 W It 514, LallaJoogul Lallv, 
Bhuhha Chowdfoy, 9 W JR,, 244, and Marti ch Chun- 
der Singh v Gogaram, 2 W. R , Mis., 48, which the 
Court felt hound to follow, while it doubted then 
correctness, — that the sale must he set aside. Chut- 
ka Panda v. Gobuedhone Dass 

[6 0. L. R. s 85 


SALE IN EXECUTION OE DECREE— 

continued, 

14. INVALID SALES -continued. 

(h) Want or Saleable Interest — continued. 

Civil Procedure Code, 1882, s, 313— conti- 
nued, 

209. Debtor having no 

saleable interest in portion of property — Section 
313 of the Civil Procedure Code only applies to cases 
m which the judgment-debtoi has no saleable in- 
terest in the property sold It does not apply to 
cases where the judgment-debtor has no saleable 
mteiest in a portion only of the pioperty. In the 
matter or the petition or Ram Coomar Dey. 
Ram Coomar Dey v. Shushee Bhooshtjn Ghose 

[I. L. R., 9 Calc., 626 

210. Judgment-debtor.— 

Representative . — Sale of immoveable property — 
Setting aside sale — In -the event of the death 
of the judgment-debtor, notice must issue to his 
representative before the sale of immoveable pro- 
perty can be set aside under section 313 of the Code 
of Civil Procedui e, albeit that the section makes 
no expiess provision for the appearance of the re- 
presentative. Bala Kadar v Gulam Mohidin 

[I. L. R., 7 Bom., 424 

(i) Want or Jurisdiction. 

211. Effect on validity of sale. 

— Property attached m execution of decrees of Mun- 
sif and District Judge — Sale of property under order 
of Munsif. — Civil, Procedure Code, 1882, s 285 . — 
Where certain immoveable property, which had been 
attached in execution of two decrees, one made by a 
Munsif and the other by the District Court to which 
such Munsif was suboidmate, was sold under the 
order of the Munsif, — Meld, following Badri Prasad 
v Saran Lai, I. L. JR., 4 All , 359, that the sale 
was had, by reason of the Munsif ’ s want of jurisdic- 
tion to order it. Ahhore Nath v Shama Sundari 
[I. L. R., 5 All., 6X5 

212. Civil Procedure 

Code, 1877, s 285 — Attachment of property m exe- 
cution of decree of tioo Courts. — Postponement of 
sale by Court of higher grade — Sale of property 
under order of Court of loiver grade — When several 
decrees of diffeient Courts are out against a judg- 
ment-debtoi, and his immoveable pioperty has been 
attached m pursuance of them, the Court of the 
highest grade where such Courts are of diifeient 
grades, or the Court which first effectuated the at- 
tachment where such Courts are of the same grade, 
is, under section 285 of the Civil Procedure Code, 
the Couit which has the power of deciding objections 
to the attachment, of determining claims made to the 
property, of ordering the sale theieof and leceivmg 
the sale-proceeds, and of providing for their distubu- 
tion under section 295. Held, theiefore, where the 
immoveable property of a judgment-debtor was at- 
tached in. execution of several decrees, one a Munsif’s 
decree, and the rest a Subordinate Judge’s decrees, 
and the Subordinate Judge postponed the sale of 
such property, but the Munsif refused to do so, and 
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SALE IN EXECUTION OE DECREE— 

continued. 

14. INVALID SALES — continued. 

(i) Want of Jurisdiction — continued . 

Effect on validity of sal e— continued. 
such property was sold m execution of the MunsiFs 
decree, that the sale was void as having been made 
in pursuance of the order of a Court which had no 
jurisdiction to direct it In the matter of the 
petition of Badri Prasad Badri Prasad v 
Saran Lal . . . I. L. R., 4 All., 359 

213. Civil Procedure 

Code , 1877 (1882, s 285) — Attachment and sale m 
execution of decrees of several Courts — Certain im- 
moveable property was attached m execution of a de- 
ciee made by a Subordinate Judge and also m execu- 
tion of a decree made by a Munsif These decrees 
were held by the same person and the judgment- 
debtor was the same person Such property was sold 
m execution of both decrees. On the application of 
the judgment-debtor, who hi ought into Court the 
amount due on the decree made by the Subordinate 
Judge, and with the consent of the decree-holder and 
the auction-purchaser, the Subordinate Judge made 
an illegal order setting aside such sale Subsequent- 
ly, on the application of the decree-holder and the 
auction-purchaser, the Munsif made an order con- 
firming such sale Per Spankie, J — That the Sub- 
ordinate Judge had not any junsdiction undei section 
285 of the Civil Procedure Code to deal with such 
sale as legards the decree made by the Munsif, and 
the Munsif was not piecluded by that section fiom 
confiimmg such sale as regards the decree made by 
him, by reason that the Subordinate Judge, a Court 
of a highei grade, had made an order setting it 
aside Per Oldfield, J — That, having legard to 
the provisions of that section, it was doubtful whether 
the Munsif was competent to confirm such sale , but 
inasmuch as the Subordinate Judge only intended to 
set it aside as legards the deciee made by Inm, and 
his order was illegal, and the Munsif’ s order had done 
substantial justice, theie was no leason to interfere. 
Cettnni Lal v. Debi Prasad 

[I. L. R., 3 All., 356 

214. Civil Pro cedute 

Code , 1882, s 285. — Immoveable property — Attach- 
ment by superior Court. — Sale by inferior Court — 
Title of purchaser — The provisions of section 285 
of the Code of Civil Procedure, 1882, apply to im- 
moveable propei ty. Where a house, while under an 
attachment issued by a Subordinate Judge's Couit m 
execution of a decree, was sold m execution of 
another decree against the same judgment-debtor by 
the Distuct Munsif' s Court, and was then sold by 
the Subordinate Judge's Court, — Held that the 
sale by the District Munsif's Court was invalid by 
reason of the piovisions of section 285 of the Code 
of Civil Procedure, 1882. Muttukaeuppan Chetti 
v . Mutturamaling-a Chetti 

[I. L. R., 7 Mad., 47 

215. Jurisdiction of 

Munsif — Peng Civil Courts Act (VI of 1871)* s 
18. — Attachment. — Civil Procedure Code (Act AT of 


SALE IN EXECUTION OE DECREE — 

continued 

14 INVALID SALES— continued 
( i ) Want of Jurisdiction— continued. 

Effect on validity of sal e— continued 

1877), s 285 — A., who had obtained a decree in the 
Court of the Second Munsif of B, m September 
1877 attached certain piopeity within the jurisdic- 
tion which had been assigned to the Munsif by the 
District Judge under section 18 of Act VI of 1871. 
In the previous month, C., who had obtained a de- 
cree m the Court of the Additional Munsif of B. (to 
whom jurisdiction had similarly been assigned), had 
attached the same property. The sale m execution 
of A 3 s decree took place first, and A became the pur- 
chaser. A then objected m the Court of the Addi- 
tional Munsif that the property could not again be 
sold, but his objection was overruled, and two days 
subsequently the piopeity was again put up for sale 
m execution of C } s decree, and he became the pur- 
chaser A brought various suits against the tenants 
for arrears of rent m which C. intervened Held 
that the jurisdictions of the Munsifs were confined 
to the particular limits assigned to them, and that, 
as the property was situate within the limits assign- 
ed to the Second Munsif, the Additional Mnnsif had 
no jurisdiction to attach or sell it, and that the at- 
tachment by C. was made impropeily and without 
jurisdiction Queer e, — Whether section 285 of the 
Civil Procedure Code applies to immoveable property. 
Obhov Churn Coondoo v. Golam Ali alias 
Nocourt Meah 

[I. L. R., 7 Calc., 410: 9 C. L. R., 361 

216. Civil Procedure 

Code, 1882, ss 285, 295. — J unsdietion — Sale by 
inferior Court pending an unknown attachment by a 
superior Court . — At an execution sale held by an 
inferior Court, at the instance of the decree-holder 
(the Court itself, the decree-holder, and the auction- 
purchaser being nnawaie of any objection to the 
exercise of a jurisdiction which the Court would 
ordinarily he competent to exercise), A purchased 
ceitam property, and this sale was confiimed It ap- 
peared subsequently that this same propei ty had two 
years previously to the sale been attached by a supe- 
rior Court. On a sale of this propei ty being advert- 
ised by the superior Court, A objected on the ground 
that he had already purchased it ; this objection was 
ovenuled, and a sale was held by the superior Court, 
at which A again became the purchaser. A then 
brought a suit against the decree-holder and the 
judgment- debtor m the inferior Court to recover as 
damages the sum paid by him at the sale. The suit 
was dismissed PCeld that, although the superior 
Couit had been wrong m insisting on the second sale 
and m not requiring the amount received by the 
inferior Court to he deposited m the superior Court, 
and then rateably distubuted amongst the creditors 
of the judgment- debtors, yet the sale by the inferior 
Court was a good and valid sale ; and A7s suit was 
therefore rightly dismissed. Ohhoy Churn Coondoo 
v. Golam Ah, I. L jK„ 7 Calc , 410, adopted. 
Bxeant Nath Shaha Rajendro Naeain Rai 
[I. L. R., 12 Calc., 333 
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SALE m EXECUTION OF DECREE— 

continued. 

14. INVALID SALES— continued. 

(4) Want of Jurisdiction— continued. 
Effect on validity of sale— continued. 

217. Sale under two 

different decrees of different Courts of different 
grades. — Civil Procedure Code , 1882, s. 285 — The 
first mortgagee of certain immoveable property ob- 
tained a decree for the sale of the property, caused 
the property to be attached, and then ceased to pro- 
secute the execution proceedings. The second mort- 
gagee then obtained a decree for the sale of the 
property, caused it to be attached and put up for 
sale, and purchased it himself The first mortgagee 
then applied for the sale of the property, and the 
property was put up for sale and was purchased by 
him. After the order for this sale was made, and 
before it took place, the judgment-debtor died, and 
the sale took place without his legal representatives 
being made parties to the execution proceedings. 
The Courts which executed these decrees were of two 
different grades, the Court which executed the first 
mortgagee 3 ® decree being of the lower grade. In a 
suit by the first mortgagee against the second mort- 
gagee for possession of the property, — Meld that the 
sale to the first mortgagee was not invalid, with re- 
ference to the provisions of section 285 of the Cml 
Procedure Code, because it had not been oidered and 
held by the Court of the higher grade, inasmuch as 
when such sale was ordered by the Court of the 
lower grade the property was not under attachment 
in execution of the decree of the Court of the higher 
grade, that decree having been executed by the sale 
of the property, and therefore the provisions of that 
section were not applicable Badri Prasad v Saran 
Lai , I L. B, 4 All, 359, distinguished. Per 
Oddfebi®, J. y that there was nothing in the provi- 
sions of section 285 oi 295 of the Civil Procedure 
Code to support the contention that the first mort- 
gagee, after allowing the property to be sold, was 
debarred from enforcing execution of his decree 
against it, and was only entitled to look to the assets 
realised at the sale for the satisfaction of his deciee. 
Stowebb o. Ajudhia Nath 

[I. L, R., 6 All, 255 

218. — Decree set aside 

as made without jurisdiction. — When, on a re-hear- 
ing, a Deputy Collector set aside his former judg- 
ment as passed without jurisdiction, it was held that 
his proceedings under that judgment were of them- 
selves null and void, and that it did not require any 
order in words to set aside the sale which they 
involved Onungo Moonjubee Dossia v Puncha- 
nun Bose . ... 12 W. R. s 72 

219. Decree after- 

wards set aside as having been passed without juris- 
diction — Invalidity of sale. — Under a decree passed 
by a Court which had no jurisdiction to try the suit, 
the right, title, and interest of the judgment- debtor, 
i,ma certain property was sold, and purchased by 
B. The decree was, after the sale, set aside as hav- 
ing been passed without jurisdiction. In a suit by 


S ALE IN EXECUTION OF DECREE— 

continued. 

14. INVALID SALES — continued . 

(£) Want of Jurisdiction— continued* 

Effect on validity of sale— continued. 

A against B for confirmation of possession, on the 
ground that B. was about to take possession of tbe 
property under the purchase, — Meld that the sale m 
execution was .a nullity, as the decree had been 
passed without jurisdiction. Jan Ah v Jan Ali 
Chowdry, 1 B. L B , A. C., 56 10 W. B , 154 ; and 
Peareemonee Dossee v. The Collector of Beerbhoom , 
8 W. B., BOO , distinguished. Jadu Nath Kundu 
Chowdby v. Bbaja Nath Kundu 

[6 £, L. R., Ap., 90 

220. — Sale by Sheriff 

ultra vires. — Bight of purchaser. — Where the She- 
riff sells under a fi. fa. property which could not 
legally be sold, — e g , an equity of redemption, — Meld, 
the sale was null and void, and the purchaser took 
nothing by his purchase. When, therefore, the pur- 
chaser was also a mortgagee who was in right of his 
purchase put into possession, — Meld that, notwith- 
standing his possession, the right of redemption still 
existed, and he must be taken to have been m posses- 
sion as mortgagee only Hueeo Peeshad Ghosab 
v. Hxjbbo Monee Debee . . 8 W. R., 210 

221. Sale of ances- 

tral land by order of the Court — Act X of 1877 
(Civil Procedure Code), ss. 311 , 320 — Buies pre- 
scribed by Local Government under s . 320. — Inva- 
lidity of sale . — A Subordinate Judge made an order 
for the sale m execution of a deciee of certain im- 
moveable pioperty, which was " ancestral 33 within 
the meaning of the notification by the Local Gov- 
ernment, No, 671, dated the 30th August 1880, 
under which execution of such decree should have 
been transferred to the Collector ; and such property 
was sold accordingly Meld that the order for the 
sale of such property having been made without 
jurisdiction, the sale was void and should be set 
aside. Sukhdeo Bai v. Sheo Ghulam 

[I, L. R , 4 AH., 382 

222. — Fieri facias , 

Writ of — Sheriff, \ Jurisdiction of. — Inasmuch as 
since the establishment of the High Court, or at all 
events since 1865, a writ of fieri facias could not run 
beyond tbe High Courtis original jurisdiction, a sale 
m execution of a decree by the mofussil Couit of 
property in the mofussil will pass a good title to the 
purchaser, notwithstanding that, at the time of such 
sale, the Sheriff was m possession of the property 
under a writ of fieri facias issued subsequently to 
1865. Monomothonath Ley v. Greender Chunder 
Ghose, 2d W.B, 366, cited. Gbish Chunder Das 
v. Beojo Jibun Bose . , . 8C.L.E.j4 

223. — Sale set aside 

as being without gw isdiciion — Title of purchaser.— 
Certificate of sale — In 1862 a suit was filed on the 
Equity Side of the Supreme Couit for partition of the 
property of a Hindu family, and an injunction was 
issued prohibiting V., a paity to the suit, from inter- 
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SALE IN EXECUTION OF DECREE- 

con tinned 

14 INVALID SALES — continued . 

(t) Want of Jurisdiction— continued 

Effect on validity of sale— continued 

fering with the pioperty In 1863 a decree was 
passed foi the administration of the property undei 
the dnection of the High Court, and the injunction 
against V , was continued, and on July 7th, 1866, pait 
of the property, a house at Chmgleput, was sold by 
the master and bought by the plaintiff’s predecessor 
in title In 1865 V and his son (the second defend- 
ant), who was no paity to the suit, moitgaged the 
house at Chmgleput to the first defendant, who 
remained m possession from that date Held , m a 
suit brought on July 6th, 1878, to lecover the pioperty, 
that, as the High Court had no jurisdiction before the 
Letters Patent of 1865 m suits for immoveable pro- 
perty partly within and partly without the town of 
Madras, the sale of the house at Chmgleput m 1866 
by the Court was ultra vires , and the plaintiff ac- 
quired no title thereby Sadagopa Edintara Maha 
Desika Swamiar v. Jamuna Bhai Ammal 

[I. L. R., 5 Mad., 54 

This decision was afterwards reversed on review so 
far as it decided that the High Court prior to 1865 had 
no power to execute a deei ee m a partition suit between 
Hindu inhabitants of Madias by selling immoveable 
property situated m Chmgleput district Jamuna 
Bhai Ammal v Sadagopa Edintara Maha De- 
sika Swamiar . . I. L R., 7 Mad., 50 

224. Suit to recover 

•property sold m execution by Court not having 
jurisdiction — Civil Procedure Code, 1859 , s 257 — A 
suit to lecover propel ty alleged to have been sold m 
execution by a Couit which bad no jurisdiction -Was 
not baned by Act VIII of 1859, section 257. 
Kanhaye Singh v. Oomadhur Bhutt 

[21 W. R., 291 

(j) Decrees barred by Limitation 

225. Suit to recover purchased 

property. — Right of suit — A suit to recover posses- 
sion of, and to establish the light to, pioperty pui- 
chased m execution of a decree declared after the sale 
to be null and void as being baned by limitation at 
the time of execution, will not lie. Paradutt Lall 
v Ruttun Singh . 5 N. W., 242 

See Zumeer Sirdar v Asseemooddeen Sirdar 

[23 W. R., 257 

226. Objection to validity of 

sale — Civil Procedure Code , s 230 . — Decree , Exe- 
cution of, after twelve years , — Aftei a sale of land m 
, execution of a decree and before its confirmation, the 
judgment-debtor cannot object to the validity of the 
sale on the ground that the" execution of the decree is 
barred by the provisions of section 230 of the Code 
of Civil Proceduie, 1877. Gangathara Pandithar 
v Rathabai Ammal . I. L. R., 6 Mad., 237 

227. “Subsisting decree,” 

Meaning of. — Sale certificate , Effect of, — Act 


SALE IN EXECUTION OF DECREE- 

contmued 

14 INVALID SALES — continued . 

(j) Decrees barred by Limitation — continued . 

“Subsisting decree,” Meaning of— con* 

tinned 

XIV ofl882 3 S3 244, 316 — Costs — The words “sub- 
sisting deciee,” in the proviso to section 316 of the 
Code of Civil Proceduie, refer to a deciee which is un- 
reversed and m full foice, and not meiely to a decree 
the execution of which is not baned by limitation. 
Where a decree undei which a sale takes place remains 
unreversed, and the sale under it has been confirmed, a 
sale certificate will operate as a valid tiansfer of the 
property sold, notwithstanding that the sale has 
actually taken place at a time when execution of the 
decree is barred by limitation Saroda Churn 
Chuceerbutty v . Mahomed Isuf Meah 

[I. L. R., II Calc., 376 

228 Effect on validity of sale. — 

Execution of decree barred at time of sale — Purchase 
by decree -holder — & A obtained a deciee against iff. 
Afterwaids L N , who had obtained a decree against 
G A , attached the deciee which he (<?. A ) had ob- 
tained agamst M , and, upon sale m execution, became 
himself the purchaser of that deciee. It afterwards 
appealed that the decree held by I A agamsfc G A . 
was ban ed by limitation Held that, the execution of 
L N 3 s -deciee against G. A , being barred by lapse of 
time at the time of sale, the sale was invalid. Golam 
Asgar v. Lakhimani Debi 

[5 B. L. R., 68: 13 W. R., 273 

229. Separate suit for declara- 

tion that decree was barred by limitation 
at time of sale — Right of suit . — A sued for 
possession of ceitam lands to which be alleged he was 
entitled as wussee (executor) under a wusseeutnamah 
(will), and which B had fraudulently, during the 
minority of himself and his biothei, caused to be put 
up foi sale under a deciee tbe execution of which was 
baned by lapse of time B had become the pur- 
chaser at such sale Held that a suit would not lie 
for the purpose of having it detei mined that the exe- 
cution of B.’s decree was baired Nojabut Ali 
Chowdry v . Moha Busseeroolah Chowdry 

[11 B. L. R., 42 : 20 W. R., 5 

230. Suit to recover property 

sold. — Sale set aside> execution of decree being 
found to be barred by limitation — Suit to recover 
the property from purchaser — A ci editor obtained a 
decree against his debtor, and applied for and obtain- 
ed an order for execution. This application was un- 
successfully opposed by the judgment-debtor on the 
ground that execution was baired by limitation 
Certain properties of the judgment-debtor were at- 
tached and sold m execution of this decree, the judg- 
ment-ci editor himself becoming the purchaser. In 
due course the sale was confirmed, and a certificate 
granted to the purchaser. Subsequently to this, the 
order granting execution came up before the High 
Court on appeal, and that Court decided that execu- 
tion was barred The person who had been the judg- 
ment-debtor then brought a regular suit against the 

8 M 
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SALE m EXECUTION OE DECEEE— 

continued 

14. INVALID SALES — continued, 

(j) Decrees barred by Limitation— continued. 

Suit to recover property sold— continued, 
purchaser to recover the properties sold in execution I 
Held that he was entitled to have the sale set aside 
by regular suit Jan Ah v Jan Ah Choiodhry , 

1 B L, B, A. 0,56 10W B, 154, distinguished. 
Mina Kumari Bibee v, Jagat Sattani Bibee 
[I. L. R, 9 10 Calc., 220 

231. Eight to deposit by judg- 

ment-debtor in execution proceedings after 
execution of decree is barred.— Limitation, — 
Money or moveable property deposited in Court to 
stay sale — Order for sale confirmed . — No execution 
taken out within three years after deposit. — When 
money or moveable propeity has been deposited m 
Court on behalf of a judgment-debtor m lieu of secu- 
rity, for the purpose of staying a sale m execution of 
a decree pending an appeal against an order directing 
the sale, which is after v aids confirmed on appeal, 
neither the depositoi noi the judgment-debtor can 
afterwards claim to have such deposit refunded or re- 
stored to him, notwithstanding that the decree holder 
has omitted to draw it out of Court for more than 
three yeais, and that more than three years have 
elapsed since any proceedings have been taken in exe- 
cution of the decree, and that the decree for that 
reason is incapable of execution. Semble, — When 
money or moveable property is deposited m Court m 
such a case as the above, the Court, upon confirma- 
tion of the order for a sale, holds the deposit m trust 
for the decree-holder, and is at liberty to realise it 
and pay the pioceeds over to him to the extent of his 
decree. Sheo Ghobam Sahoo v. Rahut Hossein 
[I. L. B. a 4 Calc., 6 

S. C. Sheo Ghobam Sahu v, Khub Labe 

[2 C. L. B., 206 

232. Order setting aside sale 

after confirmation.— Certificate and confit mo- 
tion of sale — Execution barred at time of sale — 
Position of auction-purchaser — Civil Piocedure 
Code ( Act Xof 1877), s SIS — Act XII of 1879, 
— Limitation Act (XV of 1877), sch n , art. 166 — 
A pei son purchased certam property at a sale m exe- 
cution of a decree m November 1878, his pm chase 
was confirmed, and he obtained a certificate of sale 
on the 23rd May 1879, from which date he remained 
in possession. The judgment- debtor applied to have 
the sale set aside for irregulanty, but his application 
was dismissed both at the hearing and on appeal 
He had applied, before the sale took place, to stay 
the sale, on the ground that the right to apply for 
execution was barred. This application was dismiss- 
ed, but was allowed on appeal It did not appear 
that the auction-purchaser was a party to the pro- 
ceeding, or that he was cognisant of the application. 
Two years from the date of the sale, and one and a 
half yeai s from its confiimation, the judgment-debtoi, 
on a summary application, obtained an order setting 
aside the sale and putting the auction-purchaser out 
of possession. Meld that the order was erroneous, 


SALE IN EXECUTION OE DECEEE— 

continued 

14 INVALID SALES— continued. 

(f) Decrees barred by Limitation — continued. 

Order setting aside sale after confirm- 
ation — continued 

the Subordinate Judge having no power, after the 
sale had been confirmed, to set aside the sale by a 
summary order The woids “subsisting decree,” m 
section 316 of Act X of 1877, as amended by Act 
XII of 1879, mean a decree unreversed and in full 
force, and not merely one upon which execution can- 
not be issued In the matter of the petition of 
Mahomed Hossein v Kokie Singh 

[I. L. R., 7 Calc., 91: 9 C. L. R., 53 


(&) Sabe pending Appeab. 

233. Sale of property released 

from attachment pending appeal from de- 
cree declaring property liable.— Civil Proce- 
dure Code, 1877, ss 280, 283, and 545 —Section 283 
of the Code of Civil Pioceduie, 1877, does not con- 
stitute an exception to the procedure laid down by 
section 545 Where propeity has been released from 
attachment under section 280 and subsequently de- 
clared liable to attachment by a decree against which, 
an appeal is pending, a sale of such property before 
the final result of the appeal is not illegal by vntue 
of the provisions of section 283. Fathuea v t Mtjni- 
yappa . . . . I. L. E., 6 Mad., 98 


15. SETTING ASIDE SALE. 

(a) Ireegubaeity— Generab Cases. 

234. Objections to sale for irre- 

gularity. — Duty of Court — Procedure — Wheie a 
judgment- debtor objects to the sale of attached pio- 
perty, it is the duty of the Court executing the deciee 
to try the validity of the objections. Gunesh 
Labe Tewaree v. Bindoo Bashinee 

[24 W. B.,85 

235. Application to set aside 

sale. — Civil Procedure Code, 1859, s. 256. — Proce- 
dure — The issue which arises when a petition is 
preferred under Act VIII of 1859, section 256, is a 
judicial proceeding and ought to he earned out with 
regularity, the Court fixing a day for the hearing of 
the matter of the. petition and giving leasonable 
notice to all parties , — i e , such as would afford to each 
party fair and reasonable opportunity of bringing the 
necessary evidence on or before that day In the 
MATTER OF THE PETITION OF BROJO MoHUN THA- 

xoob. Brojo Mohun Thakooe v. Ameenooddeen 

[20 w. B., 424 

236. ■ Discretion of 

Judge — Presentation of application — A Judge has 
discretion to receive an application to set aside a sale 
m execution of a decree when made to him after the 
lapse of thirty days, but before the confirmation of 
the sale. Poubson v . Dunn . 18 W. E., 11 
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SALE IN EXECUTION OF DECREE— 

continued 

15. SETTING ASIDE SALE— continued. 

{a) Irregularity— General Cases — continued 
Application to set aside sale— continued. 

In the matteb of Umirto Lall Bose 

[18 W. R., 11, note 
Contra , Raj Coomab Singh alias Nanhoo Lall 
v Lalljee Sahoo . . 18W. R., 333 

wheie the Court, however, held that the applicant 
was hound to show some valid excuse for not making 
the application m proper time. 

As to what the term “applicant” included, there 
were under Act VIII of 1859 diveise rulings, some 
holding that it was not confined to the parties to the 
suit, but included any peison who had sustained sub- 
stantial injury by reason of any matenal irregulaiity 
m publishing or conducting the sale. Keishnarav 
Venkatesh v. Vasudev Anant . II Bom., 15 
and others that judgment-debtors and not third 
parties were meant Ltjchmeeput Singh Doogur 
V. Mooktakashee Debia . . 9 W. R., 388 

S. C upheld on review. Mooktakeshee Debia v. 
Ltjchmeeput Singh Doogue 10 W. R., 137 

Joge Narain Singh v. Bhtjgbano 

[2 W. R., Mis., 13 

PUBSHOTTAM VlTHAL v. Ptjrshottam Iswab 

[I. L. R„ 8 Bom., 532 
Luohmeefut Singh ». Adoyto Churn Mul- 
mce .... 24 W. R., 452 
Haradhone Shamunto v Goluck Chunder 
Shamunio . . 25 W. R., 79 

Maina Koeb v Luchmun Bhuggitt 

[1 C. L. R., 250 

Man Kuar v. Taea Singh 

[I. L. R., 7 All., 583 

237. * By whom application may 

he made. — -Objection to sale by third person — 
Ciml Procedure Code , 1882, s 311.— Meld that 
persons othei than the decree-holders or the persons 
whose property was sold in execution of decree were 
not competent to apply to the Court under sec- 
tion 311 of the Civil Procedure Code to set aside the 
sale, Man Kuab v, Tara Singh 

[I. L. R., 7 All., 583 

238. - Code of Civil 

Procedure {Act X of 1877), s 31L~~ The woids 
“any person whose immoveable property has been 
sold” m section 311 of the Code of Civil Procedure, 
do not include a pei son wbo has purchased the same 
property at a piior execution sale, such prior sale not 
having been confirmed In the matter of the 
PETITION OF BkAGABUTI CHURN BhUTTACHARJEE 

Chowdhry Bhagabuti Churn Bhuttachae- 
jee Chowdhry v. Bisheshwar Sen 

[I. L. R., 8 Calc., 307 

S, C. Bhagabati Chaban Bhuttaohabjee V. 
Kali Kumar Chuttah . 10 0. L. R,, 441 

IV 


SALE IN EXECUTION OF DECR EE — 

continued . 

15 SETTING ASIDE SALE — continued. 

{a) Irregularity— General Cases— continued. 

By whom application may he made— 

continued . 

239. Civil Proce- 

dure Code , s 311 — Person whose property has been 
sold — Mortgagee — Transfer of Property Act , IV 
of 1882 , ss . 86, 87 — The mortgagees of a ceitain 
tenure obtained, on Ilth September 1884, under 
section 86 of the Transfer of Propeity Act, a decree 
for foreclosure, which declared that, on failure to 
pay the amount found due, the moitgagor’s right of 
redemption should he barred on 11th March 1885 ; 
this time was subsequently extended on the appli- 
cation of the mortgagoi to 30th April 1885 On the 
6th April 1885, m execution of a decree for arrears 
of lent obtained by the superior bolder of the tenure 
against the mortgagor, the tenure was sold free 
from incumbrances The mortgagees applied under 
section 311 of the Civil Procedure Code to have the 
sale set aside for matenal irregulaiity Meld that, 
under section 86 of the Transfer of Property Act, 
the mortgagees had such an interest m the pro- 
perty as brought them within the words of section 
311, “person whose property has been sold,” and 
entitled them to make the application Rakhal 
Chunder Bose v, D ware a Nath Misser 

[I. L. R., 13 Calc., 340 

240. Right to have sale set 

aside as against bona fide purchaser.— Ques- 
tion of right how to be determined — It cannot be 
laid down as a general proposition of law that under 
no cucumstances can a sale m execution of a decree 
be set aside as against a bond fide purchaser for 
valuable consideration and without notice In a 
suit brought to set aside such a sale, it is for the 
Court to deteimme whether it will he in accordance 
with the principles of justice, equity, and good con- 
science that the sale ought to be set aside, or not. 
Abdul Hye v Nawab Raj 

[B. L. R., Sup. Vol., 911 

S. C. Abdool Hye v. Nawab Raj 

[9 W. R., 196 

24L Evidence of irregularity* 

— Objections to sale proceedings — Where objections 
to sale pioceedmgs are presented by judgment- 
debtors, the Couit ought to make a careful investi- 
gation mto the circumstances attending such sale, 
and not rely on the mere report of a nazir. Sookh 
Raj Singh v. Tuffazzool Hossein 

[2 N. W., 142 

242. Finding as to irregulari- 

ty — Civil Procedure Code, 1859 f s. 256. — Material 
injury . — On an application to set aside a sale of 
immoveable property m execution of a decree under 
section 256, Act VIII of 1859, before ascertaining 
whether any substantial injury has accrued to the 
debtor, it was held that the Court must come to a 
distinct finding that there has been an irregularity m 
publishing or conducting the sale Parbutty v. 
Girdaree Lall « . 6 W. R., Mis., 125- 

8 M l 
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SALE IN EXECUTION OP DECEEE— 

continued 

15 SETTING ASIDE SALE — continued 
(a) Irregularity — General Cases — continued 

243. Objections to sale being 

made absolute. — Civil Procedure Code, 1859, ss 
256, 257, — Objections by the judgment-debtor to a 
sale in execution of decree being made absolute could 
be raised and disposed of only under sections 256 
and 257 of the Code of Civil Procedure, under winch 
a sale could be set aside on the giound of material 
irregularity in publishing or conducting it. Nil 
KOMUL ChUCEERBUTTY V SEAMA SOONLUREE 

[6 W. R., Mis., 46 

VlRSINGAPPA BIN BASLINGAPPA V. SALASHIV- 

appa Appa Golehanli . 7 Bom., A. C., 74 

244. Ground for setting aside 

sale. — Allegation of having no interest to sell — 
Sale by representative of debtor — An allegation by 
a representative that he took nothing from the judg- 
ment-debtor, and that therefore the sale conveyed 
nothing, is an objection which must be raised before 
the sale m execution, and is not a ground for setting 
aside the sale for irregularity Chowdhry Wahed 
Ali v Jumaye . . 6 W. R., Mis., 116 

245. Omission to 

make attachment — It was doubted at one time whe- 
ther a sale could be set aside by reason of an omis- 
sion to attach the property Jowhurooz Zumma 
Khan v. Banee Madhub Nundcjn 

[11 W. R„ 226 

246. 5 Civil Procedure 

Code, 1859 , s 201 . — Sale without attachment — Ir- 
regularity , — No sale in execution of a decree can 
take place, either of moveable or immoveable pro- 
perty, under the piovisions of Act VIII of 1859, 
without previous attachment, and a sale without 
prior attachment is illegal. The words ff attachment 
and sale” in section 201 must he taken together, 
and not distnbutively. Luchmeeput v Lekraj 
Boy . . . . . 8 W. R., 415 

247. Sale of pro- 

perty without attachment — Decree for money — In- 
validity of sale. — Cuvil Procedure Code, ch XIX, 
and s 254— A regularly perfected attachment is 
an essential preliminary to sales m execution of 
simple decrees for money, and where there has been 
no such attachment, any sale that may have taken 
place is not simply voidable hut de facto void 
Mahadeo Dubey v Bhola Nath Dichit 

[I. L. R„ 5 All., 86 

248. Irregular at- 
tachment.— Civil Procedure Code, 1859, s 285 

The attachment of immoveable pioperty by a Court 
other than that which passed the decree, before the 
decree had been sent to it for execution, vitiates the 
sale subsequently made of that property as not being 
made m stucfc obsei vance of the'piocedure prescribed 
by section 285, Act VIII of 1859. Shueutoollah 
Merdha v. Gooroo Churn Bass . 8 W. R,, 310 


SALE IN EXECUTION OF DECREE — 

continued 

15. SETTING ASIDE SALE— continued. 

(a) Irregularity — General Cases — continued 

Ground for setting aside sale — continued. 

Mooeta Keshee Debee v. Kunuce Monee 
Debee , , . . 7 W. R., 267 

See Mooetaeeshee Debia v. Luchmeeput 
Singh Doogur . . .10 W. R., 137 

Upholding on review Luchmeeput Singh v. 
Mooetaeashee Debia . . 9 "W. R„ 388 

249. Process issued 

simultaneously and not successively .— In the case of 
moveable property, process of attachment and sale 
may be issued successively or simultaneously , but m 
regard to immoveable property, process of attach- 
ment and sale should be issued successively, but if 
issued simultaneously, and the attachment has been 
made bond fide, and the sale proclamation issued as re- 
quired by law, with an interval of thirty days between 
it and the sale, such irregularity is not a sufficient 
ground for setting aside the sale, as no material in- 
jury could acciue to the debtor theieby. Huro 
Soonluree Debia v Brojo Gobind Shaha 

[4 W. R., Mis., 12 

250. Irregularity m 

attachment — Civil Procedure Code, 1859 , ss 235, 
259 , 256 — On an application made to a Principal 
Sudder Ameen for execution of a decree against a 
judgment-debtor’s estate situate m a diffei ent dis- 
tnet, that fuuctionary caused a prohibitory order, 
under section 235, Act VIII of 1859, to be issued 
through the Judge of the other district, after which, 
without further procedure, under section 285 and 
the sections following, oi fuither attachment, the 
property was put for sale and purchased, no certi- 
ficate under section 259 being given to purchaser. 
j Reid that the sale was illegal, and that there had 
been no valid transfer of right, title, and interest m 
the property Luchmeeput Singh Doogur v. 
Mooktakashee Debia . . 9 W . R., 388 

S C upheld on review Mooktakeshee Debia v. 
Luchmeeput Singh Doogur . 10 W. R., 137 

251. Irregularity %n 

attachment — Attachment of debt — Civil Procedure 
Code, 1877 , ss 268 , 278, and 287 — Proclamation of 
sale — A deciee-holder, by a prohibitory order issued 
undei section 268 of the Civil Piocedure Code, at- 
tached a debt due to his judgment-debtor The person 
served with the order applied, under section 278, to 
have the attachment removed. Held that the appli- 
cation could not be entertained undei section 278, 
that section ha\mg no application to the case; hut 
that hefoie issuing a pioclamation of sale, m execu- 
tion of a decree, of the debt so attached, it is the 
duty of the Court, under section 287 of the Code, to 
ascertain all that the Court considers it material for 
the intending purchaser to know in order to judge of 
the nature and value of the propeity proclaimed tor 
sale. If the property of which sale is sought is a 
debt, and the Court receives notice from the alleged 
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SALE IN EXECUTION OE DECREE— 

continued 

15 SETTING ASIDE SALE — continued 

(a) Irregularity— General Cases — continued 

Ground for setting aside sale — continued 

debtor that no debt exists, the Couit should satisfy 
itself as to the existence, or otherwise, of the debt, 
and, if it comes to the conclusion that no debt exists, 
should abstain fiom proceeding to sale. Harilal v 
Abkesing Merit . I L. R., 4 Bom., 323 

252. — Irregularity m 

issue of notification of sale and attachment — Mis- 
conduct of decree-holder — Befoie a sale is confiim- 
ed, a party objecting to the irregularity of the sale 
proceedings, on the giound that the notification of 
sale and attachment has not been piopeily issued, 
should be allowed pi oof of non- sei vice or of insuffi- 
cient service The misconduct of a decree- lioldei may 
be a good cause of action, but cannot be a giound for 
setting aside a sale This can only be done sum- 
marily if irregularity m the sale proceedings resulting 
in material injury to the debtor be proved Reth- 
bunjun Singh v. Mittuejeet Singh 

[4 W, R., Mis., 9 

253. Irregularity m 

service of 'prohibitory order — Act VIII of 1859 , 
ss 236 and 243 — Purchase of property by dec i ee- 
holder — Pi actice of "English Courts — In execution 
of a decree the defendant caused a deciee of the 
plaintiff awarding him R925 to be attached, and, 
undei section 236, Act VIII of 1859, caused the 
prohihitoiy ordei to he fixed m a conspicuous pait of 
the Court-house, and copies thereof to he delivered 
to the judgment-debtors The deciee was subse- 
quently sold by auction, and the defendant purchased 
it for R20 Ou special appeal by the plaintiff, upon 
the ground that the sale was irregular, as the prohi- 
bitory order had not been served upon him, — Held 
that the prohibitory older having been served m 
accordance with the provisions of section 236, Act 
VIII of 1859, was legal and xegulai Meld also, that 
the Court executing the defendant’s decree ought not 
to have sold the plaintiff’s decree, hut should have, 
under section 243, appointed a manager to enforce 
plaintiff’s decree That a decree-holder ought not to 
be allowed to bid and purchase at a sale m execution 
of his decree, without an order of Court previously 
obtained upon notice to the judgment- debtor. Prac- 
tice of English Courts regarding sale m execution of 
decrees discussed. Bandhu Roy v. Hanuman 
Singh 

[3 B. L. R., A. C., 320 : 14 W. R., 406 s note 

254. — Irregularity %n 

applying for execution of decree — Act VIII of 
1859 , 5 257 — <?. and M. obtained a money deciee 
against K m the Court of the Principal Sudder 
Ameen on the 12th December 1864 This decree was 
revei sed by the District Judge, but on the 5th March 
1866 the Sudder Court set aside the Judge’s decree 
and oidered a new trial. On the 5th May 1866, the 
Distnct Judge affirmed the decree of the Court of 
first instance On the 3rd December 1866 the High 
Court again set aside the Judge’s decree and ordered 


SALE IN EXECUTION OP DECREE— 

continued . 

15 SETTING ASIDE SAMS— continued. 

(a) Irregularity — General Cases — continued* 

Ground for setting aside sale — continued. 

a new trial. On the 14th January 1867 the District 
Judge again afihmed the decree of the Couit of first 
instance, and no appeal being prefened, the decree 
became final The decree-holders had m the mean- 
time taken proceedings to execute the deciee, dated 
the 5th May 1866, and from time to time and finally 
on the 7th Novembei 1870 they renewed these pro- 
ceedings, m each instance refen mg to the deciee dated 
the 5th May 1866, even after it w as set aside, and the 
decree dated the 14th January 1867 passed On the 
last application a sale of certain immoveable propeity 
belonging to K was oideied and took place on the 
15th Fehiuary 1871. K objected to the confnma- 
tion of the sale on the ground of the megulaiity m 
the apphcation, but his objections were disallowed and 
the sale was confirmed. He brought a suit to recover 
possession of the property from the auction purchaser 
on the ground that the sale was a nullity. Held, 
per Stuart, C J , and Pearson, Turner, and 
Spankie, JJ , that the sale ought not to he set aside, 
as the irregularity m applying for execution of the 
decree, dated the 5th May 1866, was an irregularity 
which did not piejudice the judgment-debtor Per 
Oldeield, J —That with leference to section 257, 
Act VIII of 1859, the suit was not maintainable. 
Ghazi v Kadir Baksh . I. L. R., 1 All., 212 

255. Irregularity m 

attachment — Confirmation of sale. — Objection that 
property is not liable to attachment . — Civil Proce- 
dure Code, 1882, ss 278 , 311, 312. — Held that an ob- 
jection made by one w T hose property was attached and 
sold m execution of a decree for the payment of 
money for the peifoxmance of which he had become 
a surety, than he was n,o paity to the decree, and his 
property was not liable to be attached and sold, and 
therefore the sale was invalid, was not an objection 
entertamable under section 311 of the Civil Pioee- 
dure Code, and w r as consequently no ground for set- 
ting aside the sale under that section, especially as 
it was preferred for the first time on appeal, and, 
moreovei, might have been taken under section 278 
at the time of attachment, when the objector would 
have had his remedy as therein provided Hub Lal 
v Kanhia Lal . . I. L. R., 7 AH., 365 

256. — — Sale of pro- 

per ty other than that hypothecated — A decree-holder 
is not precluded from taking any of his judgment- 
debtoi’s property m execution of his decree merely 
because he had a lien on particular properties. A sale 
therefore is not liable to be set aside because the 
propeity sold was other than that hypothecated m 
the bond Laljee v Sadit Hossein 

[4 N. W., 99 

257. Sale of proper- 

ty of third person — Might of suit, — Civil Procedure 
Code , 1859, s 252 — A sale in execution of decree 
transfers to the purchaser nothing more than the 
lights and interests of the judgment-debtor at the 
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15 SETTING ASIDE SALE — continued . 

(a) Irregularity— General Cases — continued. 

Ground for setting aside sale— continued. 

time of attachment and sale ; and section 252 of Act 
YIII of 1859 did not prohibit an enquiry into the 
extent of those rights, or declare the owner of the 
property attached m execution of a decree passed 
against a third paity, incompetent to assert his claim 
by suit. The sale of moveable pioperfcy, belonging 
to a third party, in execution of a decree, was not a 
meie irregularity within the meaning of section 252, 
and the owner of the property so sold was entitled 
to sue for its restoration, or for damages Sham 
Sunder Dass v Raheem Buksh . 6 N. W., 252 

Mohantjhd Holdar v, Akiae Mehaldab 

[9 W. R., 118 

258. Sale of portion 

of tenure under decree for rent — Sale of other por- 
tion under mortgage-decree — Where decrees for 
arrears of rent had been obtained by fractional share* 
holders m a tenuie, and in execution thereof a moiety 
of the tenure had been sold it appeared that the 
other moiety had been sold at the same time m exe- 
cution of a mortgage decree against some of the judg- 
ment-debtors m the rent-suits, on an objection being 
taken to the confirmation of such sale on the ground 
that the whole tenure should have been sold in execu- 
tion of tbe rent-decrees, — Held that all that the de- 
cree-holders were entitled to have sold, was the right, 
title, and interest of their judgment-debtors, and that 
they were m the position of ordinary creditors having 
no hen on the tenure , and that, consequently, the 
mortgagee being entitled to enforce his hen against 
the moiety covered by his mortgage, the sale of the 
remaining moiety m satisfaction of the rent-decrees 
was a good sale, and could uot be set aside Mohen- 
dro Coomar Duty v Heera Mohuy Cookdoo. 
ISKANESWARY DASEE V . GOPAL DAS DuTT 

[I. L. R., 7 Calc., 723 

259. Sale of whole 

estate where a portion would suffice — A Subordinate 
Judge, on tbe application of a judgment-creditor, 
ordered tbe attachment and sale of an indigo concern 
consisting of several factoi les, and fixed the 9th Mai ch 
for the sale Shortly before the date so fixed, he issued 
a direction to the District Judge’s nazir that the sale 
should be effected m portions to be sold in succession. 
Upon this, the District Judge removed the execution 
proceedings to his own Court, and issued a roobokan 
declaring the Subordinate Judge’s order null and void, 
and ordering the property to be sold on the day fixed 
in one lot This was accordingly done Held that it 
was entirely within the Subordinate Judge’s discre- 
tion to direct that the property should be sold in por- 
tions even though it had been attached or proclaimed 
as an entirety. Held that as it is damage to a per- 
son to have his whole property sold against his will 
to satisfy the claims of a creditor when the sale of a 
portion would suffice, the irregularity committed by 
the District Judge caused material injury to the judg- 
ment-debtors. Abdooii Hye v. Macrae 

[23 W. R„ 1 
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Confirmed on leview, Morgan v. Abdool Hye 

[23 W. R., 393 

260. Material irre- 

gularity m publishing or conducting sale m execution . 
— Objection that property sold was not legally sale- 
able. — Civil Procedure Code , 1882, ss 244, 311 , 312 
— An objection by a judgment-debtor to a sale m exe- 
cution of a decree on tbe ground that tbe property 
wbicbwastbe subject of sale was not legally saleable, 
is not a mattei wbicb can be entertained by tbe Court 
under section 811 of the Civil Procedure Code, so as to 
afford a ground for setting aside the sale on account of 
material irregularity in publishing or conducting it 
Pam Copal v Khiah Earn, I. Z. 22 ,6 All , 448 , and 
JanJci Singh v. Ablakh Singh , I. L. 22., 6 All , 
393, distinguished. Per Mahhood, J — The expres- 
sion “conducting the sale” as used m section 311 of 
the Civil Procedure Code, does not include any pro- 
ceedings unconnected with the actual carrying out of 
the sale, but refers to the action of the officer who 
makes the sale, and not to anything done antecedent 
to the order of sale Olpherts v Mahabir Per shad, 
L E, 10 I A, 25, referred to Ramchhaibar 
Miss v. Bechu Bhagat . I. L. R., 7 AIL, 641 

261. — Decree for sale 

of mortgaged property and for costs. — Attachment 
and sale of other property for whole amount of 
decree — Suit to set aside execution sale — Civil 
Procedure Code, 1882, ss 311, 312 — Finality of 
order m execution proceedings — In execution of a 
decree on a mortgage-bond, for the sale of the 
mortgaged propeity, and for the costs of the suit, 
amounting to Rl,000, certain houses were attached on 
the 30th September 1881, which wei e not part of the 
mortgaged property. On an objection raised by the 
judgment-debtors that the decree was by its terms 
executable only agamst tbe mortgaged property, the 
High Court on appeal decided, on the 6th September 
1882, that the houses weie not liable to attachment 
and sale under the decree. In the meantime, on the 
15th June 1882, the houses had been put up for sale 
and purchased for R500, and the sale had been con- 
firmed on the 16th August 1882. The judgment- 
debtors brought a suit against the purchaser to set 
aside the sale, on the ground that the houses were not 
saleable under the decree. Held that the decree, in 
regaid to costs, was a decree made personal against 
the judgment-debtor, and conferred a right upon the 
decree-holder to take out execution for the recovery 
of those costs, not only against the property moifcgaged 
m the bond, but also agamst the peison and other 
property of the judgment-debtor. Per Oldfield, J. 
(Makmood, J., doubting) that the attachment and 
sale in execution of the decree were valid, inasmuch 
as they were made m respect of the costs as well of 
the principal and mterest decreed Per Mahmood, 
J,, that the suit was maintainable, and was not bar- 
red by any plea m limine. Abdul Hye v. Nawab 
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Raj, JB L R, Sup Vol , 911, referred to Also JPer 
Mahmood, J , that inasmuch as the adjudication of 
the 6th September 1882 was one between the judg- 
ment-debtors on the one hand and the decree-holdei on 
the other, and subsequent not only to the sale, but to 
the confirmation of the sale, and inasmuch as the 
Court was not then called upon to decide anything m 
relation to the natuie of the deciee as to costs, the 
order then passed could not be used against the pur- 
chaser Also Per Mahmood, J , that it w r as doubt- 
ful whethei, the attachment having been made for 
the whole amount of the decree and not for costs, and 
no separate proceedings having taken place in respect 
of the personal decree against the judgment-debtor, 
the attachment, the notification of sale, and the sale 
itself, weie valid, but that everything that was said 
against these proceedings constituted matters falling 
undei section 312 of the Civil Piocedure Code, which 
enables parties to object to confirmation of sale ,♦ and 
that therefoie, even assuming that the sale and con- 
firmation of sale were subject to the objection of 
“ material irregularity m publishing or conducting 99 
the sale, withm the meaning of section 311, a suit 
like the present, upon that ground alone, was prohi- 
bited by the last part of section 312 Rag-hub ae 
Dyal v . Ilahi Buksh . I.L. R., 7 All., 450 

262. — Omission to give 

due notice of sale — Material injury — Where, m 
an execution sale, there had been some irregularity 
which left it doubtful whether the judgment-debtor 
had been duly apprised of the sale of his dwelling- 
house,— Meld that the irregulaiity had caused mate- 
lial injury to the judgment-debtoi, and that the sale 
must be set aside Joynarain Giei v Goluce 
Chunder Mytee . . . 25 W. R., 183 

263. Omission to give 

notice of execution . — Civil Procedure Code , 1877, s 
248 — An omission to give notice to the party against 
whom execution is pioceedmg, as provided by section 
248 of the Civil Procedure Code, invalidates a sale m 
execution of the decree. In the matter oe the 
PETITION OP RaMESSURI DASSEE. RaMESSUEI 
Da ssee v Doorgadas Chatterjee 

[I. L. R., 6 Calc., 103: 7 C. I». R., 85 

Contra , MuPasa v. Mahomed Aebar Gazee 

[2 W. R., 74 

264. Omission to give 

notice of application for execution — The omission 
to give the notice required by section 248 of Act X 
of 1877 to the judgment-debtor, on application for 
execution of the decree, affects the regularity of the 
sale which subsequently takes place m execution of 
the decree, and the validity of the entire execution 
proceedings Ramessun Dassee v. Doorgadass Chat - 
terjee, I L R , 6 Calc., 103, followed Held, there- 
fore, where execution of a decree was applied for 
agamst the legal representative of a deceased judg* 
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(a) Irregularity — General Cases— continued. 

Ground for setting aside sale — continued . 
ment-debtor, and the notice required by section 248 
of Act X of 1877 was not given to such legal lepre- 
sentative, and certain immoveable property belonging 
to the deceased judgment-debtor was sold, that such 
sale had been propeily set aside by the Couit execut- 
ing the decree by reason of such omission Qucere, — 
Whether such omission was an irregulaiity m " pub- 
lishing or conducting 99 the sale, withm the meaning 
of section 311 of that Act Imam-un-nissa Bibi 
v. Liaeat Husain . . I. L. R., 3 All., 424 

265. Omission to re- 

issue process after proceedings have been struck off. 
— After the sti iking off of an execution case, the 
omission to re-issue the piocesses required by law’ on 
the admisson of a thud party as decree-holder is not a 
material irregularity m the case Bis hen Dyal 
Singh v. Khudeemun . W. R., 1864, 359 

2 66. Irregularity m 

notice of sale — Death of decree-holder. — The issue 
of a notice of sale after the death of the original de- 
cree-holder, and before any peison had applied to he 
registered as the substituted decree-holdei, is not an 
irregularity which would wariant the setting aside of 
a sale under Act VIII of 1859, section 25G Gobind 
Chunder Aoooh v Bamun Doss Mooeerjee 

[22 W. R., 481 

267. Irregularity m 

notice of sale — Proclamation of notice of hens . — 
The mam village of Chundunpuri was sold by auction 
under a deciee. The notice of sale stated that the 
sale would begin either at Maligam or Chundunpuri, 
and he completed at Maligam. Meld that the notice 
of sale was sufficiently certain. The piactice of kar- 
kuns reading aloud notices of liens on property about 
to be sold by auction is objectionable, hut, in the ab- 
sence of proof that the value of the property has 
been thereby detenorated, it is not such an irregu- 
larity as will vitiate the sale GovrND Hari Vale- 
ear v. Bank op India. Bank op India v Ragho 
Naeayan • . 4 Bom., A. C,, 164 

268. Irregularity m 

giving particulars of sale — Omission to men- 
tion numbers, fyc , of notes — Sale and production 
of notes — Civil Procedure Code , 1859, ss 201, 238 , 
248, 249 . — The omission m a sale proclamation to 
mention particulars as to the numbeis, value, <&c., of 
Government piomissory notes under attachment for 
sale, is not such an irregularity as will vitiate the 
sale, though the lower Court would have exercised a 
sound discretion, under section 249 of the Code, if it 
had called fox such particulars The sale of, such 
notes through a broker is permissive under section 
248, and not obligatory The production of the notes 
m Court was not essential, as they were m the 
custody of the Collector, section 238 applying to 
cases m which property is m the possession or pow 7 er 
of the judgment-debtor. Luohmeeput v Lekraj 
RpY . . . . . 8W.R.,415 
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(a) Irregularity— General Cases — continued. 

Ground for setting aside sale — continued 

269. Sale of property 

otherwise than as advertised — Proof of damage . — 
Advertisement of sale — When property is advertised 
to he sold in separate lots, and is afterwards sold in a 
lump, tins is an ^regularity, but the person who 
wishes to set aside the sale on the ground of such ir- 
regularity must show affirmatively, to the satisfaction 
of the Court, that substantial damage has, in fact, 
been sustained by him on account of such irregular- 
ity Where, theiefore, such damage had not been 
distinctly proved, — Held that the sale could not be 
set aside on the ground of the irregularity complain- 
ed of. Roy Nandipat Mahata v Urquhaet 

[4 B. X*. R., A. C., 181 : 13 W. R., 209 

reversing Uequhaet v. Nundeeput Mahaput- 
tur 12 ¥. R, } 492 

270. Omission to 

make proclamation of sale, — Civil Procedure Code 
( Act X of 2877) } s 311 — Irregularity in publica- 
tion of intended sale — An objection to the validity 
of a sale of revenue- paying land, on the ground that 
the revenue assessed upon it had not been stated m 
the proclamation of the intended sale, in accordance 
with section 287 of Act X of 1877, was taken, 
for the first time, m the Court of Appeal , an appli- 
cation to set aside the sale, on the ground that it had 
taken place without proclamation made, having 
been rejected by the Court of first instance, which 
found that proclamation had been made,— ITeZeZ that 
the objection was taken too late, although, if properly 
taken in the Court of first instance, it would have 
been good to the extent that not stating the amount 
of the revenue was an irregularity, substantial 
damage, lesultmg from it, remaining to he proved, 
as required by section 311 of Act X of 1877 Held, 
also, that inadequacy of price having been alleged as 
substantial damage, without having been proved to 

• be the effect of the non-statement of the revenue, the 
applicant had not (as required by section 311) proved, 
to the satisfaction of the Court, that he had sustain- 
ed substantial damage by reason of such irregularity. 
Maonaghtbn v. Mahabir Pebshad Si ngh 

[I. L. R., 9 Calc., 656 

S. C. Olpheets v. Mahabir Pebshad Singh 

[11 C. L. R., 494 
L. R., 10 I. A., 25 

reversing decision of High Court m Mohabie 
Pebshad Singh v. Olpherts .9 C. L. R., 134 

271. • — — - - - — — — — j Error in pro- 
clamation of sale as to incumbrance to which pro- 
perty was liable — Civil Procedure Code , 1882, 
ss. 311, 312 — In a sale of immoveable property m 
execution of a decree, the proclamation of sale noti- 
fied that the decree-holder held two charges on the 
property, aggregating about Hi, 000. There was m 
fact one charge only, amounting to about R800. 
Held that the error in the proclamation of sale 
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amounted to such an irregularity m publishing the 
sale and putting up the property to the biddings 
of the public as must have materially marred the 
fairness of the auction and affected the price, and 
that the sale must therefore he set aside, on the 
ground of material irregularity m publishing and 
conducting it. Kanji Mai* v Sailo 

[I. L. R., 8 All., 116 

272. "Error in over- 

statement of balance due on decree — A sale m execu- 
tion of a decree is not invalidated by the fact that the 
balance really due is overstated, there being no other 
megulanty m the publication and conduct of the 
sale. Chuttur Singh v Dhurrum Koonwur 

[1 N. W., Part 2, p. 1 : Ed. 1873, 61 

273. Omission to give 

notice of amount of decree — Civil Procedure Code , 
1859, s. 252. — A Judge is not required by law to give 
notice at the time of the sale of the amount of the 
decree to be sold, and his omission to do so did not 
constitute an u regularity m the sale entitling the 
plaintiff to claim damages under section 252, Act 
YIII of 1859 Kassee Nath Roy Chowdhry 
v. Hullodhue Roy . . . 2 W. R., 60 

274. — — — > Omission to 

state amount of decree — Civil Procedure Code, 1882, 
s 311 — The mere fact that the amount of rent pay- 
able in respect of a tenure brought to sale m execu- 
tion of a decree is not stated m the sale-proclama- 
tion, is not a material irregularity withm the mean- 
ing of section 311 of the Civil Procedure Code (Act 
X of 1877), though if the amount of rent payable 
were stated to be more than it actually was, that 
might constitute such an irregularity as tending to 
lessen the price at which purchasers might he will- 
ing to buy Mohendbo Coomar Dutt v. Heeba 
Mohun Coondoo. Ishaneswaby Dasee v Gopal 
Das Dutt . . . I. L. R. a 7 Calc., 723 

275. — - Omission of 

material part of notification of sale — The sale noti- 
fication, referred to m circular order of the 18th 
August 1873, should contain a special notice that the 
property will be sold on the day named, or so soon 
thereafter as its turn may come m the list of pioper- 
ties advertised to be sold Without this special noti- 
fication, buyers would he summoned for one day, 
whereas the property might not he sold on that day 
or for several days after, and that would he an irre- 
gularity which would vitiate the sale, if the property 
were sold at an under- value for want of bidders. 
Byeunt Nath Sandyal v Juggut Mohun Shaha 

[24 W. R., 240 

276. — Irregularity in 

affixing notification of sale.— The affixing, m the Prin- 
cipal Sudder Ameen's Court, of a notification of sale 
m execution of a decree of the Small Cause Court, 
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was held to he no megulanty m the sale by reason of 
which damages could be lecovered undei section 252, 
Code of Civil Piocedure, 1859, the law making no 
provision for the service of the notification of sale on 
the judgment-debtoi m person, or m the village m 
which he lives Romesh Chunder Banerjee v 
Jadub Chunder Chatterjee 

[6 W. R., Civ. Bet, 14 

277. — — Irregularity m 

publication of sale — Where the suddei cutchery of 
the zemindar was beyond the jurisdiction of the Dis- 
trict Court, the publication of the notice of sale at one 
of the inferior cutchenes was held to be legal and 
sufficient Hubeebool Hossein v Allbnder Hu- 
beebool Hossein v . Lane Mortgage Bane 

[14 W. R., 44 

278 . Irregularity m 

publication of sale — The affixing of a notice of sale 
in a not very conspicuous part of the land, when the 
judgment- debtor lesides in a different district, 13 not 
sufficient to satisfy the requirements of justice Go- 
bind Chunder Mookebjee v Bam Komul Chat- 
terjee . . . 25 W. R , 364 

279. — Irregularity in 

publication of sale — JBeng Reg XLV of 1793, s 12. 
— Relay. — A suit was brought in 1852 to set aside an 
execution sale made m 1841 on the ground of lrre- 
gulanty m not complying with the provisions of 
Bengal Regulation XLV, section 12, of 1793, for the 
due publication of the sale A summary suit under 
Bengal Regulation VII of 1825, section 5, had been 
brought shortly after the date of the sale by the 
judgment-debtor, to set it aside on the ground of 
inadequacy of the purchase -money which suit was 
dismissed. There was no allegation m that suit of 
any megulanty m the publication of sale It ap- 
peared fiom the evidence m the suit of 1852 that the 
notice of sale was affixed at the dwelling-house of the 
judgment-debtor, the place where his rents were 
paid, but which was not part of the estate sold It 
was not pleaded m the suit of 1852 that theie was a 
town or village wheie the notification could he fixed 
as required by section 12, Bengal Regulation XLV of 
1793 The Sudder Court held that there had been an 
n regularity m the publication of the notice of sale, 
as it was not made within the ambit of the estate 
sold, and set the sale aside on that ground. On ap- 
peal, — Held by the Judicial Committee leversmg such 
decree, first, that as it did not appear that there was 
any town oi village within the pergunnah at which 
the notification required by the provisions of Bengal 
Regulation XLV of 1793, section 12, could he affixed 
there had been no inegulanty in posting the notice 
at the house of the judgment-debtoi, so as to vitiate 
the sale , and secondly , that even if there had been 
an informality m that respect it ought to have been 
objected to m the summary suit brought in 1841, and 
could not he opened eleven years aftei wards Lamb 
v Bejoy Kishen Dass 8 Moore’s I. A., 427 
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280. — Ii regularity m 

publication of sale — JExecution sale of groups of 
property under one decree — In eg ul ant y and dam- 
age , their necessary relation — Code of Civil Proce- 
dure (Act XIV of 1882), ss. 289 and 311 — The 
words “on the spot where the propeity is attached” 
in section 289 of the Civil Piocednie Code refer to 
each pioperty attached, and not to a gioup of separ- 
ate properties attached under one proceeding or Older 
in. one execution case, and therefore when distinct 
pioperties aie proclaimed for sale m one execution the 
omission to affix a copy of the pioclamatiou m each 
of such pioperties amounts to an irregulaiity m the 
publication of the sale Held , also, that wheie there 
is no evidence to connect the two elements of n regu- 
larity and injury under section 311, it must appear, 
before a Court can set aside an execution sale, that 
the injury complained of is the leasonable and natui- 
al consequence of the irregulaiity, and attributable to 
it alone. Tripura Sundari v Durg-a Churn Pal 

[I. L. R., 11 Calc., 74 

281. Irregularity m 

publication of sale — Material in egulanty — Civil 
Procedure Code (Act X of 1877), ss 274,289 , 311 — 
Under sections 289 and 274 of the Civil Piocedure 
Code, it is necessary that a copy of the sale proclama- 
tion should be affixed to some conspicuous place on 
the pioperty attached, and the omission to do so is a 
material inegulanty within the meaning of section 
311 of the Code of Civil Procedure Kalytara 
Chowdhrain v Bam Coomar Goopta 

[I. L. R., 7 Calc., 466 :9C.L. R., 114 

282 Irregularity m 

publication of sale — Material in egulanties — Ciml 
Procedure Code (Act X of 1877), ss 287 , 289 — 
Upon an application to set aside a sale in execution 
of a decree, on the ground of matenal irregularities 
m publishing and conducting it, it appeared that the 
sale-notification had not been fixed up m the Col- 
lector’s office as required by section 289 of Act X of 
1877, that no affidavit as to seaich having been 
made in the Registiy office with regard to incum- 
brances as required by section 287 of the Act bad 
been filed , and that the sale took place on, and not 
after, the thirtieth day from the publication of the 
notice, but it also appeared that the applicant had 
himself been present at the sale and had purchased 
the property, and it was not shown that any substan- 
tial injury had resulted from the irregularities. Held 
that theie was no ground for setting aside the sale. 
Bandy Ali v Madhub Chunder Nag 

[I. L. R„ 8 Calc., 932 

283, Irregularities 

%n publication of sale — JE 'vidence of such irregular- 
ities — Affixing proclamation of sale — Nazir’s re- 
port — Civil Procedure Code (Act X of 1877), ss , 
274, 290, 291, and 295. — Sale to satisfy judgment- 
creditor who has not attached — The proclamation of 



( 5465 ) 


DIGEST OF CASES, 


( 5466 ) 


SALE IN EXECUTION OF DECREE— 

continued 

15 SETTING ASIDE SALE — continued. 

(a) Irregularity— General Cases— continued. 

Ground for setting aside sale— continued, 

sale lequired by section 274 of tbe Civil Piocedure 
Code, to be made at some place adjacent to tbe pio- 
perty to be sold, and tbe fixing up of a copy of the 
order m a conspicuous part of tbe property, are acts 
which must precede the posting of the notices m the 
Court-house as required by section 290. Three mou- 
zahs were attached in execution of decrees obtained 
by A and B Prioi to the sale, C., who had also 
obtained a decree against tbe owner of tbe land, ap« 
pbed for leave to execute his decree, m ordei that be 
might participate m tbe sale-proceeds under section 
295 of tbe Civil Procedure Code. Upon tbe day 
fixed for the sale, the Deputy Commissioner was un- 
able, thiough illness, to attend, and he postponed the 
sale for thiee days Two of the mouzahs weie sold, 
and realised more than enough to satisfy the deciees 
of A and B The third was then sold m satisfaction 
of C’s decree Upon an application by the judg- 
ment debtor to set aside the sale on tbe ground of 
irregularity, it appeared that notice of tbe sale bad 
been posted m tbe Court-house more than thirty days 
before tbe date fixed for tbe sale, but had only been 
published on the properties to be sold five days before 
that date, that notice of the existence of a mortgage 
on the properties, but no further particulars, was 
given, and the mortgagee was allowed to purchase , 
and that the Deputy Commissioner had accepted the 
reports of the Nazir and Court-peon as to the pio- 
clamation of sale, and had refused to allow the judg- 
ment-debtor to give evidence of its insufficiency. 
Reid that the pioclamation of sale on the property 
having taken place only five days prior to the date of 
sale, and the particulars of the mortgage not having 
been given, there had been sucb material ii regular- 
ities m the publication as to entitle the judgment- 
debtor to give evidence of them and the othei allega- 
tions made by him, m Older to show that he had 
suffered material injury by reason of such irregular- 
ities. Held, also, that the Deputy Commissioner was 
not entitled to proceed upon the reports of the Nazir 
and Court-peon, but was bound to hear the evidence 
tendered by the judgment-debtor, though he was 
justified, under section 291, m postponing the sale as 
he had done. Held , further, that the third judg- 
ment-creditor, who had not attached the property, 
was still entitled to have the sale proceeded with and 
his decree satisfied under the provisions of section 
295. Megh Ball Pooree v Shib Pershad Madi 
[I. L. R., 7 Calc., 34 

S C Megh Lal Pooree v Mohammed Dutt 
Jha . . . 8 0. L. R., 369 

284. — Irregularity m 

publication of sale — Civil procedure Code, ss 274 
and 289 — Omission to beat drum — Material ir- 
regularity — Omission to have a drum beaten as 
required by sections 289 and 274 of the Civil Proce- 
dure Code (Act XIV of 1882), — Held to be a material 
irregulanty so as to render a sale held m execution 
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Ground for setting aside sale — continued . 
of a decree bable to be set aside. Trimbar Rayji 
v Nana . . . I. L. R,, 10 Bom., 504 

285. Irregularity m 

publishing and, conducting a sale. — Waiver of ir- 
regularity by the judgment-debtor — Previous to the 
date fixed for the sale of certain property m execu- 
tion of a decree, the judgment-debtors presented a 
petition, praying for a month 5 s fuither time to be 
allowed them m order that they might complete the 
arrangements they were making foi the purpose of 
paying off the debt, and stating that the decree- 
holders bad attached and advertised tbe property for 
sale. That petition being refused, tbe sale took 
place, and subsequently tbe judgment-debtois came 
in and objected to tbe sale, and asked to have it set 
aside, on tbe giound that there bad been material ir- 
regularity in tbe publication of the attachment and 
sale-pioclamation, and that, consequently, they bad 
suffered substantial mjuiy Tbe Suboidmate Judge 
refused to bear evidence on this point, bolding that 
the petition was an admission that tbe proceedings 
were m order. Held that tbe petition piesented 
prior to tbe sale did not amount to an admission by 
tbe judgment-debtors that tbe pubbcation and pro- 
clamation of tbe sale bad been duly made , and that, 
consequently, tbe Court was bound to bear tbe evi- 
dence tendeied by tbe j*udgment-debtors on that 
point, and to find whether there bad been sucb ir- 
regularities m pubhshmg and conducting tbe sale as 
to occasion substantial injury to tbe judgment -debtors. 
Giridhan Singh v Hurdeo Naram Singh , L 3 
I. A , 230 , distinguished. Thakqor Mahatab Deo 
v. Leelanund Singh 

[I. Ii. R., 7 Calc., 613 9 C. L. R., 308 

286. — — — " Irregular pub- 

lication of proclamation of sale. — Sale held too soon 
after proclamation — It is a material irregulanty f or 
the proclamation to be pubhshed less than thirty 
days prior to a sale m execution of a decree, and 
where damage has resulted tbe sale may be set aside. 
Megh Lai Pooree v. Mohammed Dutt Jha , 8 C. L . 
P> 369: I L . 7 Calc , 34, followed Abdul 

Nossia v Doolal Doss . . 11 C, Ii. R., 303 

Contra , Ramchandar Bahadur v Kamta Prasai> 

[I. Ii. R„ 4 All., 300 

287, Sale held too 

soon after proclamation — Sale of immoveable pro- 
perty in execution before thirty days from date of 
fixing up proclamation. — Material irregularity m 
publishing or conducting sale. — Civil Procedure 
Code , 1882, ss 290, 311 — An infringement of the rule 
contained m section 290 of tbe Civil Procedure Code 
is an irregularity vitiating a sale m execution of de- 
cree, and is something more than a matenal megu- 
lanty m publishing a sale to which section 311 refers. 
Bakhshi Nand Kishorb v. Malar: Chand 

[I. D. R., 7 AIL, 289 
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BALE IN EXECUTION OP DECREE— 

continued . 

15. SETTING ASIDE SALE — continued. 

(a) Irreg ul arity — General Cases — continued , 

Ground for setting aside sale — continued . 

288. — • Propei ty sold 

before advertised time — Sale invalid — A sale by 
public auction m execution of a decree, which is con- 
ducted at a time and place other than those pioperly 
notified, is not a sale at all within the meaning of 
the Civil Pioceduie Code The time to be notified 
for a sale by public auction m execution of a deciee 
must be the time of the commencement of the sale, 
in ordei that all intending purchasers may be enabled 
to be present during the whole of the proceedings, 
and that all who are interested m the property sold 
may see that there is a fan competition and a good 
sale. Where pioperty which was advertised foi sale 
by public auction m execution of a decree at 11 am, 
was sold at 7 A M , — Meld that the mistake was more 
than a mere niegulanty m conducting the sale, and 
that the whole of the proceedings were invalid 
Chedami Lal v, Amib Beg- I. L, R., 7 All., 676 

289. Property sold 

before advertised time, — Where the fact of an execu- 
tion sale having taken place about two hours earlier 
than the hour announced was alleged to be a mate- 
rial irregularity seriously prejudicial to the mteiests 
of the judgment-debtor, it was held to be the bounden 
duty of the Court to take evidence and determine 
whether bidders had been prevented from attending, 
and whether an n regularity of a material kind had 
occurred. Khodeja Bebee v. Ram Narain Dan 

[12 W. R., 511 

290. Property not 

sold at advertised time — Alteration m sale order — 
Where property is adveitised to be sold in execution, 
a change m the specified oidei of sale oi other sud- 
den alteration of programme, without notice to in- 
tending bidders, or the express consent of the judg- 
ment- deb toi , was an m egulanty under section 256, 
Code of Civil Procedure, 1859, vitiating the sale. 
Pokkbaj Singh v, Gossain Munraj Pooeee 

[12 W. R., 281 

291. Property not 

sold at advertised time, — Purchase by decree-holder 
at inadequate price — Where a judgment-debtor’s 
property has been sold without further notice on a 
date subsequent to that originally fixed, and especially 
when the execution-creditor is the purchaser for a 
very inadequate value, there is an irregularity which 
may cause material injury to the debtor Kishen 
Prossitnno Mojomdar v Nerduma Dossee 

[17 W. R., 339 

292* — — Alteration in 

particulars of property after advertising for sale , — 
Material irregularity , — The property of a judgment- 
debtor was proclaimed and advertised for sale in exe- 
cution of a decree on a certain day The proclama- 
tion set out particulars of the property, but subse- 
quent to such proclamation a portion of the property 
was released to a third party. Notwithstanding this 


SALE IN EXECUTION OP DECREE—* 

continued, 

15. SETTING ASIDE SALE — continued 

(a) Irregularity — General Cases — continued. 

Ground for setting aside sale— continued 
fact, no fresh proclamation was made, and the sale 
took place on the dayongmally fixed Reid that the 
omission to issue a fresh proclamation was a material 
irregularity, inasmuch as the judgment-debtor was 
entitled to have a proclamation issued accurately 
describing the property to be sold, and that such 
proclamation should be published thirty days before 
the sale. Shib Prokash Singh v Sardar Doyal 
Singh . I. L. R., 3 Calc., 544 : 2 C. L. R., 260 

293. Adjournment of 

sale — Notice — Discretion of person selling — An 
auctioneer who sells under a decree has power to ad- 
journ the sale fiom time to time (upon giving proper 
notice), but whether he does so or not is a matter m 
his own discretion. Govind Hari Valekhar v. 
Bank oe India. Bank oe India v Kagho 
Narayan ... 4 Bom., A. C., 164 

294. Adjournment of 

sale. — Notice — An execution sale properly notified 
may be adjourned with the consent of the parties. 
Gobind Chunder Aooch?>. Bakun Doss Mooker- 
jee 22 W. R.j 481 

295. Postponement of 

sale — Postponement without valid reason — Meld 
that the judgment-debtor could not complain of the 
ordei of the Subordinate J udge postponing a sale m 
execution of decree from the 25th to the 26th, unless 
he could show that he had suffered substantially by 
the postponement But the attention of the Court 
was called to the importance of abiding by the date 
fixed m the proclamations of sale as fai as possible, 
and not postponing sales without good reason As- 
MIJTOONNISSA BlBEE V. KhUDEMOONNISSA BlBEE 

[17 W. R., 278 

296. — Postponement of 

sale, — Civil Procedure Code, 1859, s 248 — When 
pioperty has been put up for sale at auction m execu- 
tion of a decree, and bids have been bond fide 
made for it, the Court is not competent to postpone 
the sale, or to decline to conclude it, and order an- 
other auction, merely on the representation of the 
judgment-debtor that he can obtain a higher price by 
private transfer, there being shown no giound to 
believe that the amount of the judgment-debt would 
have been thus realised. Luchmeb Narain v m 
Bhyroo Pershad . . 1 Agj?a, Mis., 11 

297. — Sale, Postpone- 

ment of, for benefit of debtor, — Certain properties 
were to be sold m execution of deciee As to some, 
the sale took place as far as possible on the day 
fixed, but was publicly put off to the next day, when, 
no higher price being obtainable, it was concluded 
at the price bid ou the first day. Meld that there 
was no n regularity m the conduct of the sale which 
could prejudice the judgment-debtor Ntjddea Ki- 
shore Doss v . Bungshee Mohun Doss 

[17 W. R., 210 
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SALE IN' EXECUTION OF DECREE— 

continued, 

15 SETTING ASIDE SALE — continued , 

(a) IRREGULARITY — GENERAL CASES — continued, 

Ground for setting aside sale— continued. 

$598. — Postponement of 

sale, — Civil Procedure Code, 1859, s 249 — Ground 
for postponing sale . — A Judge cannot order a Sub- 
ordinate Judge to postpone a sale m a case pending 
before the Court of tbe latter officer. An applica- 
tion by a Collector under section 249 of the Civil 
Procedure Code for the postponement of a sale in the 
execution of a decree of land paying revenue to Gov- 
ernment should not he granted where it is not al- 
leged that satisfaction of the decree might he made 
■within a reasonable period by a temporary alienation 
of the land. Jaishee Rah v. Bijai Eooer 

[5 N. W., 177 

299. — N quitable 

grounds for setting aside sale — Sale contrary to 
order for postponement — Mistake — Where a sale m 
execution took place under an order obtained not- 
withstanding a consent on the part of the decree- 
holder’s pleader to a petition by the judgment-debtor 
for a postponement, the petition so consented to 
having been by mistake afterwards presented to and 
filed by the judgment-debtor in the wrong Court, 
— Held that the judgment -debtor was entitled to a 
decree m a suit brought to have the sale set aside, 
no title having passed thereby. Ganga Pershad 
Sahu v Gopal Singh 

[LLR,11 Calc., 136 : L. R., 11 1. A., 234 

300. — — — — Postponement 

of sale — Sale after order postponing sale where 
order arrives too late to stay sale, — When a Court 
executing a decree passes an order postponing a sale, 
and the sale takes place notwithstanding, m conse- 
quence of the order arriving too late, the Court is 
justified in setting aside the sale on the ground of 
irregularity, and its order doing so is not appealable 
Maijha Singh v, Jhow Lal . 6 N. W,, 354 

30L Order for post- 

ponement made before but arriving at Collector’s 
office after sale —The High Court passed an order 
postponing a sale m execution of a decree, which order 
ai rived at the Collector’s office the day after the sale. 
Held that the publication of the sale was irregular, 
as the order of postponement invalidated' the notifi- 
cation of sale. Nonidh Singh v. Sohun Kooeb 

[4 N. W., 135 

302. — Order for post- 

ponement arriving after sale had been held — Civil 
Procedure Code , 1877, ss . 311 , 312 . — On the day 
fixed for the sale of certain immoveable propeity 
in the execution of a decree, the Court made an order 
postponing the sale, hut the sale had been effected 
before such order reached the officer conducting it. 
The Court, on application having been made to set 
aside the sale, passed an order confirming it. Subse- 
quently, an application by the decree-holder for a 
review of this order having been granted, the Court 
passed an order setting the sale aside as illegal Seld 


SALE IN EXECUTION OP DECREE— 

continued. 

15. SETTING ASIDE SALE— continued. 

(a) Irregularity— General Cases— continued. 

Ground for setting aside sale — continued 

that the sanction to the sale originally given having 
been withdrawn, the sale could not legally be held, 
and that the sale which was effected, the order of 
postponement notwithstanding, was unlawful and 
invalid ; and in. leviewmg its first order and m setting 
aside the sale as illegal, the Court executing the de- 
cree had not acted ultra vires and its action was not 
otherwise illegal. Mian Jan v Man Singh 

[I. L. R., 2 All., 686 

303. — — ■ — Postponement 

of sale. — Pioclamatwn of adjourned sale.-Lpio- 
clamation of thirty days is necessary when the pio- 
perfcy is first advertised for sale, not when the sale is 
postponed for the convenience of the debtor Section 
225 of the Civil Procedure Code, 1859, related to a 
re-sale, and not to a postponed sale. Bulree Nath 
Shutt v Chuneee Shekur Man Singh 

[1 W R., Mis., 3 

Noorul Hossein v Omatool Fatima 

[25 W. R., 34 

304. * Postponement 

of sale — Necessity for fresh proclamation — Where 
a sale is postponed a fresh notice and proclamation 
ought to issue Shoshee Mookhee Burmonya v, 
Dwarkanath Biswas . . 6 W. R., Mis , 84 

305. * Postponement 

of sale — Notice — Necessity for fresh proclamation 
— Act VIII of 1859 , s 249 — Where a sale m exe- 
cution of a decree is postponed, whether indefinitely 
or to a fixed date, it is necessary, m the absence of 
an express arrangement between all the parties, that 
a fresh proclamation should be made giving notice of 
the day to which the sale has been postponed. It 
may be presumed, when the notice is wanting, that 
theie has been an absence of bidders, from which 
alone substantial injury must probably have aiisento 
the judgment-debtor Goopeenath Dobey v. Roy 
Luchmeeput Singh 

[I. L B., 3 Calc., 542 * 1 C. L. R., 349 

Okhoy Chunder Dutt v Erseine 

[3 W. R., Mis., 11 

300 . Postponement of 

sale — Sufficient notice of sale — Necessity for fresh 
notification — Where a sale was notified to take place 
on the 8th, and on that day the order foi the post- 
ponement of the sale to the 9th was made in open 
Court, — Meld that that was a sufficient notification 
of the sale being held on the 9th, and that a fresh 
notice was not necessary. Goweee Nath Sahoy v 
Fueeer Chand . . . .18 W. R., 347 

307. — — Postponement 

of sale, — Necessity for fresh proclamation.-* Where 
a sale was fixed for the 21st November, but delayed 
until the 22nd, without any order of postponement, 
or any fresh proclamation of the day of sale, there is 
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SALE IN EXECUTION OP DECREE— 

continued* 

15 SETTING ASIDE SALE— continued. 

(a) Irregularity — General Cases — continued . 

Ground for setting aside sale — continued . 
a pnma facie case of injury to the paity whose pro- 
perty was sold. Such a postponement was m conti a- 
vention of the piovisions of section 249 of Act VIII 
of 1859, as, when a sale is postponed, there must be 
fresh pioclamation of the sale and date when it is to 
take place Sanwul Singh v Makhun Pandey 

[2 N. W., 143 

308. Omission to 

issue fresh proclamation — Maternal injury — A de- 
cree having been obtained against A and B upon a 
mortgage, the lattei appealed to the High Court, and 
subsequently, on the mortgaged pioperties being 
attached and adveitised foi sale, while the appeal was 
pending, applied for and obtained an order f oi stay of 
the sale as tar as she was concerned The sale, how- 
ever, took place on the day onginally fixed, but no 
fiesh proclamation was issued, although it was an- 
nounced previous to the sale that only A 3 s rights and 
interests would be sold Meld that the sale was 
n regular, as a fresh proclamation ought to have been 
issued, and an inquiry instituted as to A *s share m 
the property, and it having appealed that A was 
mateiiaUy injured by such irregulaiity, the sale was 
set aside. Mohiny Mohun Dass Chowdhry v 
Bhoobun Joy Shaha . . 6C.L. R., 237 

309. * Indefinite post - 

ponement —Fresh notice , Omission of — Matei lal in- 
jury — Where a sale m execution does not take place 
on the date fixed m the original notice, an indefinite 
postponement cannot be legarded as an adjournment 
from day to day, and a fresh notice should fix another 
date for the sale; and wheie, m consequence of an in- 
definite postponement, an estate has been pui chased 
for an inadequate pi ice, and especially by the judg- 
ment-creditor, the irregularity is one that has occa- 
sioned substantial mjuiy and justifies a setting aside 
of the sale Jhoomuck Chowdhry v Radha 
Pershad Singh . . .25 W. R., 328 

3X0. Civil Frocedure 

Code , 1877, s 290 — c< Consent 33 — Lapse of time 
between proclamation and actual sale — Postponement 
of sale — An application made on the day of sale by 
the jndgment-debtor that a pait only of his property 
may be sold instead of the entnety, cannot be consider- 
ed such a “ consent 99 as, by vn fcue of section 290 of Act 
X of 1877, would do away with the necessity of a pio- 
elamationfor sale being issued thirty days before the 
day fixed for sale Where successive postponements 
of the day of sale have been made, but the last of 
these is made by the Court on its own motion with- 
out any application for postponement of sale being 
made on the part of the judgment-debtor (although 
such postponement might be for bis benefit), a strict 
compliance with the rule that thirty days must elapse 
between the proclamation and the actual day of sale 
is requisite. Habbuns Sahai v Bhaibo Peeshad 
Singh .... 1. 1*. R., 5 Calc., 259 


SALE IN EXECUTION OE DECREE— 

continued 

15 SETTING ASIDE SALE — continued 
(a) Irregularity— - General Cases — continued . 
Ground for setting aside sale— continued. 
S. C. Hurbuns Sahai v. Bhaibso Peeshad 

[4 C. L. R., 23 

See also Bhekraj Kooeri v Gendh Ladd 


Tewari . . . I. L. R., 5 Calc , 878 

311, Agreement as to 


proclamation on postponement of sale — Ciml Proce- 
dure Code , 1859, s 249. — An execution sale, which bad 
been fixed for a ceitam date, was put off to the 
corresponding date m the following month on the 
application of the judgment-debtor, who consented 
that he would not object to any irregularities affect- 
ing the sale if it took place on any date m the follow- 
ing month. An istahar was also issued, and it was 
proclaimed only m a public place After the sale took 
place as agreed upon, the judgment- debtor contended 
that he was entitled, under Act VIII of 1859, section 
249, to have a fresh proclamation issued on the spot 
where the properties were situated. Meld that, as at 
the time of his application for postponement he did 
not contemplate any such proclamation, he could not 
non object to it not having been issued Het 
Narain Singh v Gossain Luchmee Narain 
Pooree 23 W. R„ 256 

312. Sale on a holi- 

day when Court is closed — A sale m execution of a 
decree is illegal if made on a holiday, whether it is a 
fixed holiday or only a day on which the Conits aie 
closed by older of the High Court Haro Jemadar 
v Jadob Chunder Holdar . 3 W. R„ iMhs., 24 

313. Sale on close 

holiday — Irregularity m publication or conduct of 
sale — The sale of immoveable propeitybyan Ameen 
on a close holiday is not illegal, nor is it an irregular- 
ity in publishing or conducting the sale, Bisram 
Mahton v. Sahib-un-nissa 

[I. L. R., 3 AIL, 333 

314. — Sale under two 

separate decrees — Separate sales — Wheie the 
Couit executing two decrees made separate orders 
diiectmg the sale on the same date of certain im- 
moveable property m execution of such decrees, the 
officer conducting jffie sales was not bound to sell such 
property once for all m execution of both decrees, 
and his selling such pioperty separately was therefore 
not an iriegulanty m the conduct of the sales. 
Court or Wards v Gaya Prasad 

[I. L. R., 2 AIL, 107 

315. — Purchase by 

dew ee-holder without permission of Court . — -A sale 
at which the decice-holder himself, or some other 
person for him, without the permission of the Corn b 
fiist obtained, becomes the purchaser, is not ipso 
facto void , it is a good sale, unless and until set aside 
by the Court nndei the provisions of section 294 
oi the Civil Procedure Code, 1877 Javherbai v . 
Haribhai . . . I. L. R., 5 Bom., 575 
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SALE IN EXECUTION OE DECREE— 

continued . 

15. SETTING ASIDE SALE -continued. 

(a) Ibregulabity — General Cases— continued 
Ground for setting aside sale— continued. 

IST THE MATTES OE VEEBAPAH CHETTY 

[6 B. L. R., Ap.j 37 : 14 W. R,, 405 

310, — Purchase by 

decree-holder without permission of Court. — Civil 
Procedure Code (Ad XIV of 1882), ss 294, 311 . — 
Substantial injury.— Under the terms of section 294 of 
the Civil Procedure Code, it is disci etionary with the 
High Court to set aside an execution sale at which 
the decree-holder has hid and pui chased without first 
obtaining permission from the Court so to do , and m 
dealing with such a case, the Court, although con- 
sidering the matter as an irregularity m the conduce 
of the sale, will not interfere with the sale, unless it 
can he shown that the judgment-debtor has suffered 
some substantial injury arising from such irregu- 
larity. Mathura Das v, Nath uni Lall Mabta 

[I. L. R„ 11 Calc., 731 

317. Purchase ly 

decree-holder — Refusal of application ly judgment- 
creditor to he permitted to bid at sale — Invalidity 
of sale. — Civil Procedure Code, Act XIV of 1882, 
s 294 — A mortgagee having obtained a decree de- 
claring his lien on certam propeity, put up for sale 
in execution of this decree the mortgaged pioperty 
The decree-holder asked for, but was let used, leave to 
hid at the sale, but, notwithstanding such refusal, 
purchased the property m the name of a thud person 
Possession under the sale was opposed, and the decree- 
holder as purchaser brought a suit for possession of 
the property. The defendants contended that, inas- 
much as the plaintiff (decree-holder) had been re- 
fused leave to bid at the sale, his purchase could not 
be enforced Held that the plaintiff bad been guilty 
of an abuse of the process of the Court in bidding at 
the sale and buying the property benami, and that 
the sale, therefore, ought not to be enforced. Maho- 
med Gazee Chowhhry v Ram Loll Sen 

[I. L. R., 10 Calc., 757 

318. — Purchase ly 

decree-holder — Material irregularity — Dissuading 
purchaser from bidding . — Civil Procedure Code 
(Act X of 1877), s. 311. — Leave % io bid — Decree- 
holder related to manager of defendant — When 
liberty is> given to a decree-holder to bid at the sale 
of the judgment-debtors property, he is bound to 
exercise the most sciupulous fairness in pui chasing 
that property, and if he oi his agent dissuades others 
fiom purchasing at the sale, that of itself is a suffi- 
cient ground why the purchase should be set aside 
Where a decree-holder was joint m family with the 
manager of an infant defendant, and the defendant's 
property was to be sold m execution of the decree, — 
Meld that the decree-holder ought not to he granted 
leave to purchase at the sale, because any purchase 
made by him would be for the benefit of the family of 
which the manager of the infant defendant was one 
of the members , and it would m fact be a purchase 


SALE IN EXECUTION OE DECREE— 

continued . 

15. SETTING ASIDE SALE — continued 

(a) Irregularity — Geneeal Cases— continued. 

Ground for setting aside sale— continued 

by an agent of tbe pioperty of bis principal. Woo- 

pendbo Nath Sibcab © Brojenlronats; Mundul 

[I. L. R., 7 Calc., 346 ; 9 C. L. R., 263 

3X9. Pm chase by 

decree-holder — “ Matei lal irregularity ” — Liberty to 
bid , — Conduct calculated to deter bidders — Civil 
Procedure Code (Act X of 1877), ss. 294, 811 —Tbe 
bolder of a decree, m execution of which property is 
sold, is absolutely bound, undei section 294 of Act X 
of 1877, to have express permission from tbe Court 
before be can purchase the pioperty; and whether 
this objection is taken and pressed or otherwise, a 
sale to him is invalid unless he has got explicit per- 
mission The use, at a sale, of language by an in- 
tending biddei m disparagement of the property for 
the purpose of influencing bystanders, and deterring 
them from bidding for the property, is a “ material 
irregularity” sufficient to render the sale invalid 
under section 311 of the same Act. Ruehinee Bul- 
LUBH V . BbOJONATH SlBCAB 

[I. L. R., 5 Calc., 308 

320. Purchase by 

son of decree-holder — Code of Civil Procedure ( Act 
X of 1877), $ 294 — A purchase by the son of a 
decree-holder, undivided m interest from his father, 
is a purchase by tlie decree-holdei within the meaning 
of section 294 of Act X of 1877 as it stood previously 
to its amendment by Act XII of 1879, and is abso- 
lutely void if the purchase were made with funds 
which were joint property of the father and son. 
Naeayan Deshpanle v. Anaji Deshpande 

[I. L. R., 5 Bom., 130 

Since the amendment of the Civil Procedure Code 
by Act XII of 1879 the sale would not be treated as 
absolutely void, but as liable to be set aside by tbe 
Court on application by the judgment-debtoi or other 
party interested m the sale 

321. Rejection of 

highest bid — Abortive sale caused by act of judg- 
ment- debt oi . — Highest bidder declared not the pur- 
chaser . — Validity of sale — Thiee attempts to sell 
land taken m execution under a decree had been rend- 
ered abortive by the acts of the judgment- debtor, and a 
delay of seven years occasioned, duimg which by his 
conduct he defeated the execution of the decree 
When the property was put up for sale forthefouith 
time, the Collector rejected the two highest bids, on 
the ground that neither of the bidders could produce 
a mooktearnamah from the persons for whom re- 
spectively they professed to act as agents, nor pro- 
duce the required deposit, and he declared the third 
highest bidder the purchaser of the land. Meld that 
uuder the circumstances the conduct of the Collector 
was justifi able and the sale valid. Mohesh Nabain 
Singh v Kishnanund Misser Marsh., 592 

[2 Ind. Jur., O. S„ 1 : 5 W. R., P. C., 7 
9 Moore’s I. A., 324 
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continued 

15. SETTING ASIDE SALE — continued. 

(a) Irregularity — General Cases — continued . 
Ground for setting aside sale — continued . 

322. — Deposit by pur- 

chaser — Purchase by decree-holder . — At a sale m 
execution of a decree, when the sale of any lot is 
completed, the purchaser should then and there be le- 
quned to make the deposit prescribed by the Civil 
Piocedure Code, failing which the lot should at 
once be put up to sale at the risk of the first pur- 
chaser The decree -holder, if the lot is knocked 
down to him, is as much bound to make the pie- 
scribed deposit as any other auction-purchaser. Chul- 
koo Dutt Jha v. Leelanuni) Singh 

[W. R., 1864, Mis., 30 

323. Purchase by 

decree-holder . — Payment not m cash, but by giving 
receipts for amount due to him . — Wheie the decree- 
holdei is himself the purchaser at a sale in execution, 
theie is no reason why he should not, instead of pay- 
ing the pi ice m cash, give receipts for the amount 
due to him under his deciees, supposing their value 
is sufficient to cover the amount for which the pro- 
perty is sold The fact that he does so is not a valid 
objection to the sale. Ehellat Chundee Ghose 
v. Keshxjb Chundee Pall Chowdey 

[16 W. R„ 46 

324. Payment of 

put chase-money , — Civil Piocedure Code i 1859 , ss, 
254 , 256, 257 — Default in making deposit . — Direc- 
tions as to the payment of the purchase-money at 
sales m execution of decree, arising undei section 
254, Act VIII of 1859, weie to be dealt with as pro- 
vided by that section, and did not fall under sections 
256 and 257. A default undei section 254 was not an 
“ irregularity m conducting the sale 55 under section 
256 Brinda Debee Dossee v, Gopee Soonduree 
Dossia . . .6 W. R., Mis., 82 

325. Payment of 

pui chase-money — Civil Piocedure Code, 1877, s 
294, and ss. 306, 313 . — Set-off of pui chase-money 
— Omission to make deposit — The lequnements of 
section 306 of the Civil Piocedure Code applying to 
all cases of sale of immoveable propeity, under 
Chapter XIX, a decree-holder buying with permis- 
sion given under section 294, and desiring to set off 
bis purchase-money against the amount of the de- 
cree, is not exempt from the necessity of making, at 
the time of sale, a deposit of 25 pei cent, on the 
amount of such pui chase-money , and such deposit 
must be made m cash The option so to set off the 
purchase-money cannot be exercised by the pur- 
chaser until the confirmation and payment of ex- 
penses of the sale. Where, however, all parties in- 
terested m the amount to he deposited have waived 
their right to have that amount deposited in cash, 
the sale ought not to be set aside on the ground that 
a cash deposit has not been made. Gopal Singe: v 
Roy Bunwaeee Lall Sahoo . 5C.L. R., 181 

326. Payment of pur- 

chase-money.— Civil Procedme Code, 1877, s. 306 , — 


SALE IN EXECUTION OE DECREE — 

continued. 

15 SETTING ASIDE SALE— continued. 

(a) Irregularity — General Cases— continued. 

Ground for setting aside sale— continued, 

Failure to pay deposit of purchase-money required 
by that section —The person declared to be the pur- 
chaser of pioperty put up for sale iu execution of a 
deciee did not, as required by section 306 of the 
Civil Piocedure Code, pay a deposit of 25 per 
centum on the amount of his purchase immediately 
after such declaiation, but on a date subsequent to 
the date on which the property was put up for 
sale Held that there was no sale at all of the pro- 
perty Intizam Ali Khan a Narain Singh 

[I. Li. R. 5 5 AIL, 316 

327. Inability of 

purchaser to make deposit — Re-sale. — Substantial 
injury — Civil Procedure Code ( Act X of 1877), 
s. 293. — At a sale m execution of a decree the pro- 
perty was knocked down to a bidder at R260. The 
bidder was unable to make a deposit, and the pro- 
perty was immediately put up for sale and re-sold 
for R50. Meld, that the judgment-debtoi had sus- 
tained such substantial injury as would justify the 
Couit m setting aside the sale, notwithstanding that 
the judgment-debtor might, under section 293 of the 
Civil Piocedure Code, have recovered the difference 
between the original bid and the price at which the 
pioperty was sold. Beepin Chundee Shicedar 
v. Pureeshnath Biswas . I. L. R., 9 Calc., 98 

S. C. Bepin Chundee Shiokdar v Modhoo 
Sudun Chowdhuri . . 12 C. Li R., 310 

328. Omission to 

make deposit — Default of purchaser after sale of 
portion of property sufficient to satisfy decree — 
Wheie poition of the property of a judgment* debtor 
has been sold m execution for a sum sufficient to 
satisfy the decree, the Court is not justified, on 
default being made by the purchaser, m directing 
the sale of any furthei portion of the debtor’s pro- 
perty, it being open either to the judgment-creditor 
or the judgment- debtor to apply that the balance 
due upon the decree, after re-sale of the poition 
already sold, should be realised from the defaulter. 
Joy Chonder Biswas v . Kali Kishore Dey Sir- 
car 8 C. Ii. R., 41 

329. Failure to make 

deposit. — Re-sale without notice — Irregular proce- 
dure — At a Court sale m execution of a decree, T. 
bid 113,550 for the judgment-debtor’s land on the 
24th Maich 1882, but the Ameen re-sold the pro- 
pet ty the next day for R2,500 on the ground that 
the deposit was not duly made. T objected on the 
28th March and a fiesh sale was oidered by the 
Court without giving notice to the judgment-debtor 
and the land was sold for R2,700 on the 13th June. 
On the 13th July the judgment-debtor applied to 
have this sale set aside and the sale to T. con- 
firmed. — Field that the judgment-debtor was en- 
titled to have the sale of the 13th June and the order 
which led to it set aside, and that the Gouib was 
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15. SETTING ASIDE SALE — continued. 

(a) Irregularity — General Cases— continued. 

Ground for setting aside sale — continued . 

bound to decide whether the deposit had been duly 
made by T , or, if not, whether T was liable f 01 any 
deficiency m the price which might be leahsed on a 
resale. Kupbayyan v. Ramasami Ayyan 

[I. L. R., 6 Mad., 197 

330. Failure to fay 

purchase*money — Ue-sale — At a sale m execution 
of decree, certain property was knocked down to a 
bidder, who made default in payment of the pur- 
chase-money. Subsequently the Judge again put 
the property up for sale, and re-sold it at a lower 
price. The decree not being satisfied, the Judge put 
up other property which had been advertised for sale 
with the property above mentioned, without getting 
from the defaulter the difference between the price 
obtained at the second sale and that obtained at the 
first On an application by the judgment-debtor to 
have the sale ot the second propeifcy set aside, — Held 
that no sufficient cause was shown for setting aside 
the sale. Joy Chunder Biswas v Kali Kishore Bey 
Sircar , 8 0 L 11,41, distinguished Khiroda Mayi 

* Bassi v GjfOlam Abardan , 13 B L R , 114, follow- 
ed Gour Chunder Biswas v Chunder Coomae 
Roy . I. L. R., 8 Calc., 291: 10 C. L. R., 236 

331. - Failure to fay 

defosit. — Resale on default in deposit . — Civil Fro- 
cedure Cade , 1839, s, 253 — In a re-sale for default 
under section 253, Act VIII of 1859, the officer 
conducting the sale was not hound to commence from 
the next highest bid below that made by the default- 
er, instead of commencing the sale de novo . Gour 
Mgokh Singh v. Lalla Gour Sunkur 

[1 W. R., Mis., 11 

332. Inadequacy of 

price, — Smallness of price is not a sufficient ground 
tor setting aside a sale, unless it be the effect of an 
irregularity m the sale proceedings, Reet JBhun- 
jun Singh v, Mitturjeet Singh 

[6 W. R., Mis., 31 

Nuddea Kishore Doss v. JJungshee Mohun 
Doss 17 W. R., 210 

Hubeebool Doss v, Aleendeb Hubeebool 
Hossein v. Land Mortgage Rank 

[14 W. R., 44 

Aliatqoddy Chowdhry Vt Chundee Nath Sen 

[24 W. R., 227 

333. Inadequacy of 

price — Inadequate price produced by mistake — 
Misstatement m notification . — Where an irregular- 
ity m an execution sale (eg , a misstatement m the 
notification), produces a mistake, and the pioperty is 
consequently sold at an inadequate price, the judg- 
ment-debtor is entitled to have the sale reversed 
Khodeja Bibee v, Johad Roheen 

[14 W. R„ 320 


SALE -IN EXECUTION OE DECREE- 

continued . 

15. SETTING ASIDE SALE —continued 
(a) Irregularity — General Cases — continued 

Ground for setting aside sale — continued, 

- 334. — Inadequacy of 

price — Material irregularity — Confirmation of sale 
— Code of Civil Procedure ( XIV of 1882), ss 305 , 
311 , and 314 — The sale of immoveable property to the 
highest bidder for a price which subsequently appeal s 
to be too low, is not a mateual irregularity m pub- 
lishing or conducting the sale A decree-holder 01 a 
judgment-debtor cannot apply to set aside a sale on 
the ground of the price realised being too low Un- 
der section 314 of the Code of Civil Procedure, 1882, 
the Civil Court cannot, upon or without applica- 
tion, lefuse to confirm a sale on the ground that the 
price hid is too low. Lakshmi v. Kris hnab hat 

[I. L. R., 8 Bom., 424 

335. Inadequacy of 

price. — The circumstance that property was sold m 
execution of a decree below its proper value, and that 
few persons attended the sale, is not sufficient to vitiate 
the sale. Rughoo Nath Singh v . Toodey Singh 

[5 N. W., 19 

336 . Inadequacy of 

price.— Frr or in notification. — Civil JProcedure Code , 
1859 , ss, 256 , 257 — At a sale held on the 9th Sep- 
tember 1872, m execution of a decree, the respondent 
purchased an estate for R55,000 The notification 
of sale had stated the Government revenue to be 
R3,146 instead of R8,146, the sale being fixed for 
the 5th August 1872. The sale was postponed with- 
out the issue of a second notification on an applica- 
tion by the judgment-debtor praying for such post- 
ponement, “the attachment and the notification of 
sale being maintained 99 On the 1 st October 1872, 
the judgment-debtor objected undei section 256 of 
Act VIII of 1859 to the sale on the ground of ma- 
teiial error m the ahovementioned notification m 
regard to the amount of Government revenue The 
Subordinate Judge overruled such objection, but 
omitted to pass an order under section 257, confirm- 
ing the sale Thereupon the judgment-debtor paid 
into Court the amount of the decree, and then obtain- 
ed from the Judge an order pui porting to have been 
made on review under section 376, but without notice 
to the respondent, setting aside the sale on the 
ground of inadequacy of puce and the abovementiou- 
ed material error Subsequently the Judge refused 
to confirm the sale, and to issue a certificate to 
the respondent The High Court, on application 
by the respondent under 24 and 25 Victona, Cap . 1 
104, section 15, held that the objections made were 
insufficient, and directed the Judge to confirm the 
sale. Meld by the Pnvy Council that, although the 
alleged inadequacy of puce was no ground for refus- 
ing to confirm the sale, yet that the above error m 
specifymg the amount of Government revenue was 
an irregularity (see section 249) for which, on proof 
of substantial injury to the judgment-debtoi there- 
from, the sale might have been set aside , hut that the 
above petition for postponement amounted to an ad- 
mission by the judgment-debtor that the notification 
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was correct, or that there was no such irregularity 
as would be likely to mislead. Girdhari Singh v. 
Hurdeo Narain Singh 

[L. R., 3 L A., 230 : 26 W. E., 44 

Affiimmg the decision of the High Court m 
Hurdeo Narain Sahoo v. Giedharee Singh 

[19 W. R., 227 

337. Inadequacy of 

price — . "Error m notice of sale —Mere inadequacy 
of puce is not a sufficient ground for setting aside a 
sale in execution it no substantial mjuiy has been 
caused to judgment-debtoi by any material irregular- 
ity m publishing and conducting the sale, and the 
meution of the name of a wrong pergunnah in the 
notice of sale is not such an megularity, when the 
notice has been served in the right mouzah and the 
estate has been identified. Nooral Hossein e Ram 
Coomar Sahee . , .25 W. R., 320 

338. Inadequacy of 

price — Irregularity in publishing or conducting sale 
— If it is proved that the price obtained for property 
sold at an execution- sale is greatly inadequate, and 
if it be also proved that there has been a material 
irregularity m publishing or conducting the sale, the 
Couit wiLi presume that the irregularity was the 
cause of the inadequacy of puce, until proof is given 
to the contraiy Qopeenath JDobey v. Roy Luchmee - 
put Singh, I L R , 3 Calc , 542, approved. Kaiy- 
TARA C'HOWEHARIN V RaMCOOMAR GOOPTA 

h [I. L. R., 7 Calc., 466 : 9 C. L. E., 114 

339 Sale at an in- 

adequate price, through irregularity in sale proceed- 
ings . — Where six tenuies with separate recorded 
gummas were lumped together and sold m execution 
of deciee as one lot, wheieby the plaintiff and his 
co-sharers were piecluded from buying up any one 
or more of the six tenures, and no description of the 
properties to be sold was given either m the sale 
pioclamation or lutbundi, in consequence of which 
the defendant was apparently the only bidder, and 
he purchased six tenures at an inadequate price, the 
sale was leversed as fraudulent and illegal. Sree- 
kunt Doss v. Ramjeebun Roy . 18 W. R., 342 

340. Inadequacy of 

price — Irregularities indicating suspicions of 
fraud — Where immoveable property of considerable 
value had been sold foi Rll m a sale m execution 
of a decree for RI7-I1-0, and purchased benami by 
the execution creditor in the name of a relative, 
and it was found that the judgment- debtor had not 
been informed of the sale,— ILe Id that all these cn- 
cumstances taken together justified a suspicion of 
fraudulent dealing, and that the judgment- debt or 
was entitled to recover his propeity on payment of 
the ongmal due. Gobind Chunder Mooeerjee v. 
Ram Komul Chatteejee . 25 W. R., 364 


SALE IN EXECUTION OE DECREE— 

continued. 

15 SETTING ASIDE SALE— continued. 

(i a ) Irregularity— General Cases— continued. 

Ground for setting aside sale— continued. 

341. * — Inadequacy of 

price of property — The market value of a piopeity 
is not the value which ought to be taken as the 
standaid at an auction sale in execution of a decree 
where the purchaser ordmaiily gets neither a title 
nor the title-deeds as in a private sale, hut only the 
right, title, and interest of the judgment-debtoi at 
the time of sale. Meah Khan v Narain Chunder 
Chowdhry . . . . 18 W, R., 197 

342. Civil Procedure 

Code, 1859, ss 256 , 257 — Suit to cancel oi der setting 
aside sale — Act XXIII of 1861 , s 11 — A Munsif 
having cancelled an auction sale of lauded pi operty on 
the sole objection of the judgment-debtor that the 
property realised a low price, and the Judge having 
dismissed the auction- purchaser's appeal fiom the 
said order on the ground that the Munsif had no 
authonty to cancel the sale under the terms of section 
257 of Act VIII of 1859 without some uregulanty m 
conducting or publishing the sale being proved, and 
that the said order must therefore be taken to have 
been passed under section 11, Act XXIII of 1861, 
which admits of no appeal by the auction-purchaser, 
who was no party to the execution proceedings, — • 
Reid that such order passed by the Munsif was not 
a proceeding under section 1 1 of Act XXIII of 1861, 
but an order passed ultra vires under section 257 
of Act VIII of 1869, and that a suit would lie for 
its cancelment, — the finality of an older undei sections 
256 and 257 of Act VIII of 1859 depending on its 
compliance with the terms of those sections. Su- 
KHAI V Daryai . . I. L. R., 1 All., 374 

343. — Civil Procedure 

Code , 1882 , 99 311, 812, 313, 644— Act XII of 
1879, sch. IF, form 149 — Suit to set aside sale — 
Under Act XII of 1879, form 149 of schedule IV of 
the Code of Civil Procedure provided that sixty days 
should elapse between a sale m execution of a decree 
and its confirmation A sale having been confirmed 
before the expiry of sixty days,— Reid that the 
safe was not rendered inoperative and that its effect 
was not postponed by reason of the provision in 
form No 149. Haji v. Atharaman. Mussa v. 
Atharaman . . . I. L. R., 7 Mad., 512 

344. Order confirm- 

ing sale after order setting it aside —A sale in exe- 
cution of a decree was set aside by a subsequent 
decree of 9th March 1861, but was afterwards 
allowed to staud by an order of 7th May 1862 As 
no suit was brought to set aside the latter order, it 
was held to be a final judicial proceeding, and the 
sale declared to be good and valid. Munnoo Lall 
v . Choonee Shahoo . . .7 W. R., 116 

345 . Objection for 

irregularity disallowed. — Sale set aside on other 
grounds — on application by the judgment- debtor to 
the Principal Judder Ameen to set aside the sale by 

' 8 H 
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15 SETTING ASIDE SALE — continued. 

(a) Irregularity—- General Cases — continued. 
Ground for setting aside sale— continued. 

auction of a Louse in execution of a deciee, on the 
giounds of material irregularities in publishing and 
conducting the sale, from which the applicant sus- 
tained substantial injury, the objections were dis- 
allowed as untenable, and the sale confirmed. But 
the District Judge on appeal set aside the sale on 
a ground on which he had no authority to interfere 
On petition to the High Court by the purchaser of 
the house, — Reid that the order of the Judge must 
be set aside as illegal, and the original order, con- 
firming the sale, allowed to stand. Koshti v 
Nabayan Dhulappa . . 3 Bom., A. C., 110 

340. Security by 

manager of lunatic,— Second attachment and sale 
before security given. — Attachment without sale , 
validity of — The plaintiff, as manager of the estate 
of her husband, a lunatic, obtained a decree and 
attached and became the purchaser of the lands of 
the defendant m execution of the decree The 
Judge requned her to give security for the proceeds 
of the sale before he would allow actual possession 
to be given to her. The sale was confirmed, but 
several months elapsed before she found security, 
and meanwhile the same lands were attached and 
purchased by other creditors undei another decree 
against the said debtoi, and possession was given to 
them. Held (reversing the decision of the High 
Court), the title of the plaintiff must prevail. The 
security was ordered for the pioteetion of the luna- 
tic against misappropriation by his manager , it was 
not a pioceedmg affecting the judgment debtor. 
The second sale ought not to have been ordered or 
confirmed Under the Code of Civil Procedure, pro- 
perty may be attached without view to immediate 
sale. Saeoda Peosaud Mullick v Lutchhee- 
put Sing Doogur . . 10 B. L. R., 214 

[17 W. R., 289 : 14 Moore’s I. A., 529 

347. Second sale be- 

fore confirmation of suit — Separate suit — Effect of 
sale before confirmation —The plaintiff and the de- 
fendants 0 and D were the co-owneis of a portion 
of a shikmi taiook in the 10 annas share of a zemm- 
dan belonging to the defendant A A having suc- 
ceeded in. enhancing the rent of the tenure obtained a 
decree for arrears ot rent at the enhanced rate, which 
she proceeded to execute m 1880 In 1881 she ob- 
tained another deciee for arrears of rent of a subse- 
quent period, m execution of which the tenure was 
put up to auction and sold for Rl5,000 on 20th July 

1881, A herself being the purchase!. Before this 
sale was confirmed the tenure was, on 20th Septem- 
ber 1881, again put up for sale m execution of the 
first decree, and was purchased by A for RIO. The 
plaintiff and C and X> applied to have both sales set 
aside on the ground of irregularity. The appli- 
cation as legarded the sale of 20th September 1881 
was rejected on 30th December 1881, and this order 
was confirmed by the High Court on 14th August 

1882, and (on review) 21st March 1883. Meanwhile I 


SALE m EXECUTION OP DECREE— 
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(a) Irregularity — General Cases — continued. 
Ground for setting aside sale — continued 

the sale of the 20th July 1881 was set aside by the 
order of the Subordinate Judge on 19th June 1882. 
In a suit against A B (the agent of A ), C , and Z> , 
brought on the 20th March 1884, m which the plain- 
tiff prayed that the sale of 20th September 1881 <£ be 
declared ineffectual, and be set aside, and that the 
plaintiff do recover possession of the property,” — 
Held that the suit being not one to set aside the sale 
on the ground of fraud or anything connected with 
the sale itself, but on account of the setting aside of 
the first sale, which took place long after the second 
sale had been confirmed, and when no execution 
pioceedmgs were pending m which it was possible 
for the plaintiff to raise the question, the suit would 
lie Saroda Churn ChucJcerbutty v. Mahomed Isuf 
Meah , I L. R > 11 Calc , 376, distinguished. Held, 
also, that the first sale, not having been set aside at 
the time of the sale, was at that time, although it 
had not been confirmed, a good and effectual sale to 
pass the property as against the plaintiff and C and 
so that there was nothing left to pass under the 
second sale In the interval between the sale and 
the confirmation of sale, there is not merely a con- 
tract foi sale, but an inchoate transfer of title 
which only requires confirmation to perfect it, a sale 
actually takes place which, if not made absolute, 
must be set aside. Sharoda Brosad Mullich v. 
Luchmeepui Singh Doogur, 14 Moore’s I A , 529 10 
B L R. } 214 , cited Prangour Mazoomdar v. 
Himanta Kumari Debya 

[I. L. R., 12 Calc., 597 

(5) Substantial Injury 

348. Broof of sub- 

stantial injury — Civil Brocedure Code , 1859, s 256 . 
— Even wheie material irregulaiity bad occuned, as 
from non-issue of proclamation of sale, the party 
applying to set aside the sale on that ground was 
bound under section 256, Act VIII of 1859, to prove 
that he had sustained substantial injury thereby. 
Joy Tara Dossee v. Mahomed Hossein 

[2 W. R., Mis., 2 

Nilmonee Shaha v. Ram: Churn Deb 

[6 W. R., Mis., 45 

Abool Mahomed ©. Shib Doolaeee Tew ares 

[11 W. R., 114 

Laee Ram v. Mohesh Doss . 12 W. R., 488 

Nbjmooddeen Ahmed v. Abdool Azee z 

[15 W. R„ 95 

Chunder Sekhur Deb v. Jadub Chunder 
Sett 19 W. R., 78 

Sanwul Singh v. Makhun Pandey 

[2 N. W., 143 

Sheo Prokash Misser v. Hurdai Narain 

[22 W. R., 550 

This now forms an express enactment in the Code* 
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(b) Substantial Injury — continued. 

Ground for setting aside sale — continued, 

349. — Presumption as 

to n regularity and injury — Ciml Procedure Code, 
Act XIV of 1882 , s 311 . — Where an applica- 
tion is made to set aside a sale m execution of a 
decree on the ground of irregularity, it is not to be 
presumed from the proved existence of irregularity 
and injury that the latter oecun ed by reason of the 
formei, m the absence of evidence to show that the 
mjuiy is the lesult of the lnegulanty Macnaghten 
v Mahabir Per shad Singh, I L R ,9 Calc , 656 , 
and Lala MobaruJc Lai v Secretary of State for 
India m Council , I L. R , 11 Calc , 200, discussed. 
Satish Chunler Rai Chowdhuri v, Thomas 

[I. L. R., 11 Calc., 658 

350. * Presumption as 

to irregularity and injury . — Civil Procedure Code 
{Act X of 1877), s 311 — Witnesses, Laches m sum - 
monwg . — On an application under section 311 of the 
Civil Piocedure Code (Act X of 1877) *to set aside 
a sale, it appeared that there had been a material 
irregularity m publishing the sale , but no witnesses 
weie called to prove that substantial injury had been 
caused thereby. It also appealed that, seventeen 
days after the applicant had applied foi proclama- 
tion to be issued to his witnesses, he deposited the 
requisite fees , and that, subsequently, there was a 
delay of seven days m the othce m issuing such 
pioclamations, which weie ultimately issued only 
three d<*ys prioi to the day fixed foi the hearing 
On the applicant alleging that, m consequence of 
such delay, he had not been allowed a fair oppor- 
tunity to produce his witnesses , — Held that the 
Couit cannot presume that substantial injury has 
been caused fiom the mere fact of there having been 
a material irregulauty m publishing a sale, but 
when both a material irregulauty and substantial 
injury have been proved, the Couit may reasonably 
presume that the substantial mjuiy is due to such 
irregulauty Held, also, that the applicant, having 
been guilty of laches himself, could not be allowed 
to set up the delay m the office as a ground for the 
non-pioductiou of his witnesses Gopee Nath Do- 
bay v j Boy Luchmeeput Singh , I L R ,3 Calc , 542, 
cousideied Bonomali Moeumdar v. Woomesh 
Chunder Bunlopadhya 

[I. R., 7 Calc., 730 : 9 C. L. R„ 341 


(c) Expenses op Sale. 

351 . Liability for expenses of 

sale — Sale set aside for irregularity . — Where an 
execution sale was set aside, on the ground of lrregu- 
lanty on the part of the Ameen and other officials, — 
Held that the judgment-debtor was not chargeable 
with the expenses of such sale. Hulse v, Luch- 
mun Dass . . .1 Agra, Mis., 1 


SALE IN EXECUTION OF DECREE - 

continued. 

16. SETTING ASIDE SALE- RIGHTS OF 
PURCHASERS 

(a) Compensation. 

352. Right to compensation for 

improvements on ejectment. — Act XI of 1855, 
s. 2 — Apurchasei at a Sheriffs sale was not entitled 
to compensation under Act XI of 1855, section 2, for 
improvements to the land duung his occupation if he 
had relied solely on the hill of sale Bhoyrubnath 
Khettry v. Doyalchunder Laha 

[Bourke, O. C., 159 

353. pond fide pur- 

chaser — Inquiry as to title — Act XI of 1855 —A 
person did not become a bond fide purchaser within 
the meaning of Act XI of 1855 unless he had made 
all reasonable enquiries as to the title. Enqumes 
from neighboui s wei e not sufficient. When thei etore 
a purchaser who had bought property on no f urthei in- 
formation than he could obtain from neighbours was 
ejected by one who showed a better title, — Held that 
he was not entitled to compensation under Act XI 
of 1855. Gour Gopaul Dutt v. Bissonath 
Ghose Cor., 41 

(5) Recovery op Purchase-money. 

354 . Right to refund of pur- 

chase-money. — Mode of recovery — Civil Proce- 
dure Code, 1859, s 258.— Under section 258, Act VIII 
of 1859, when a sale of immoveable property is set 
aside the purchaser is entitled to lecover back his 
pui chase-money If the Court, reversing the sale, 
omit to make such order, the purchaser can sue to 
lecover the money from the person who has leceived 
it Greesh Chunder Pottar v. Lookhooda 
Moyee Daeee . . . . 1 W. R., 55 

Doolhin Hur Nath Koonweree v Baijoo 
Oojha ..... 2 Agra, 50 

355 . Civil Piocedure 

Code , 1859, s. 258 — When a sale of immoveable pro- 
pel ty m execution of a deciee was set aside by a com- 
petent Court, the right of the purchaser to lecover 
oack his puichase-money, under section 258, Act 
VIII of 1859, was absolute, even though he himself 
caused the property to he put up for sale, provided he 
was not guilty of any fraud or misiepiesentation, or 
did not guarantee the validity of the sale under the 
decree Brojendur Roy Chowbhry v Juour- 
nath Roy . . . . , 6W.R., 147 

356 Subsequent re- 

versal of decree on appeal — The plaintiff purchased 
certain propeity at a sale under an execution upon a 
decree and paid the purchase money The purchase- 
money was applied paitly in satisfying the deeree- 
holdei, and partly m satisfying other persons admitted 
by the decree to participate The decree was after - 
waids le versed upon appeal, and the execution-debtor 
reinstated in his rights Held that the plaintiff was 
not entitled to recover the purchase-money from the 
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execution-debtor. Choolun Sing-e v Roy Mohen- 
la in Mitteb .... Marsh., 183 

S. C. Roy Mohun Lall Mitteb v. Choolun 
S uraH 1 Hay, 438 

357. Sale set aside 

for want of interest of debtor in the property . — 
When a sale is set aside by reason, of the execution- 
debtor having no interest in the property sold, the 
purchaser of such property is entitled to receive back 
his purchase-money as on a consideration that has 
failed. Bank or Hindustan, China, and Japan 
v. Peemchand Raichand. Ahmedbhai Habibhai 
v, Peemchand Raiceand . 5 Bom., O. C., 83 

Contra^ Keisknapa valad Santtt v. Panchapa 
valad Gubupadapa . 6 Bom., A. C., 258 

Xalu bin Visaji v. Damodhab Goyind 

[9 Bom., 92 

Mahomed Basibulla v. Abdulla 

[4 B. L. R., Ap., 35: 15 W. R , 190, note 

358. Proportionate 

share of purchase-money on portion of sale being set 
aside. — Where the plaintiff purchased at an auction- 
sale under a decree the rights and interests of a pei son 
and his minor brother in certain property, and the 
decree was subsequently set aside as far as it con- 
cerned the minor brother’s share, — Eeld that the 
purchaser was entitled to a refund of a proportionate 
share of the purchase-money, and that a decree for 
the same against the wrong-doers, the decree-holder 
and the judgment-debtor jointly, was a proper decree. 
Neel Kunth Saeee v. Asmun Matho 

[3 N. W., 67 

Doolhin Hub Nath Koonwebee v. Baijoo 
Oojha 2 Agra, 50 

359. Want of inter- 

est \of debtor. — Right , title , and interest — Section 
258, Act VIII of 1859, only applied to cases where a 
sale of immoveable property had been set aside under 
circumstances which would, under Act VIII of 1859, 
authorise such a proceeding Tbe fact that the party 
whose right, title, and interest were sold had no in- 
terest at all, or less than was supposed, was no ground 
for setting aside the sale or refunding the purchase- 
money. Rajtb Lochun v. Bimalamoni Dasi 

[2 B. L. R., A. C., 82 

S. C Rajeeb Locihun Sawunt v Mohessubee 
U oss EE . . . low. R., 365 

360. »-— ■ - - Suit to recover 

purchase-money — Want of interest of debtor — 
Warranty of title. — Liability of sheriff and execu- 
tion-creditor —Civil Procedme Code , 1859, s. 258 
— • Irregularity m sale-proceedings — A purchaser of 
property, whether immoveable oi moveable, at a sale ( 


SALE IN EXECUTION OP DECREE- 

continued 

16. SETTING ASIDE SALE — RIGHTS OF 
PURCHASERS — continued , 

(b) Recoveby op Puechasb-money — continued . 

Right to refund of purchase-money — con- 
tinued 

in execution of a decree under the Code of Civil Pro- 
cedure, 1859, held m accordance with the provisions 
of that Code, had no right to recover his pui chase- 
money, though it might turn out that the right, title, 
and interest of the execution-debtor was nothing at all, 
unless the sale itself he set aside, and the sale would 
not be set aside by reason merely of tbe defect or ab- 
sence of title m the thing sold on the part of the exe- 
cution-debtor ; but if there was an express assertion 
that the goods sold were the property of the execution- 
debtor, the shenff and the execution-debtor weie bound 
by such warranty, to tbe extent, at least, that that 
one of them, in whose hands the purchaBe-money was, 
was hound to restore it to the purchasei, if the pur- 
chaser had not got that for which he paid, Section 
258 of Act VIII of 1859 applied wherever a sale was 
set aside, whether for in eguiarity m publishing or con- 
ducting a sale or for other grounds , and though the 
right of the pui chaser to recover back his purchase- 
money, m case of the sale being set aside, was, by that 
Act, given expressly only where the sale was of im- 
moveable property, yet the same consequence would 
follow where a sale of moveable propeitym execution 
had been set aside Where, therefoie, certain shaies 
were attached by the execution-creditor as the propei ty 
of the execution-debtor, and weie afterwards sold in 
execution by the sheriff, and the execution orders and 
wan ants and the shenffs proclamation of sale con- 
tained assertions of interest of the execution-debtor 
m these shaies, whereas he had no such interest, — 
Eeld that the purchaser at the execution sale was 
entitled to have the sale set aside, and his purchase- 
money returned to him , but tbe sheriff’s liability to 
the purchaser m such a case ceased so soon as he had 
paid over the proceeds of the sale to the execution- 
creditor, and the purchaser’s remedy thereafter was 
against the execution- creditor only. Panic of Em- 
dustan v Premchand Raichand , 5 Pom , 0. C , 83 , 
commented upon Fbamji Besanji Dastub v Hob- 
mas ji Pestanji . . I. Ii. R., 2 Bom., 258 

301, Suit to recover 

purchase-money when judgment-debtor had no inter- 
est —Act VIII of 1859 , 55 257 , 258 —Where an 
auction-purchaser at a sale m execution of a decree 
bought the right, title, and interest of the judgment- 
debtor m the property sold in execution, and it was 
subsequently found that the judgment- debtor had 
no right, title, or interest whatever m the property, 
it was held that no suit would he against the deciee- 
holder or the judgment-debtoi to recover back the 
money which the auction-purchaser had paid. Al- 
though a purchaser might, under section 258 of Act 
VIII of 1859, recover his purchase-money, it was only 
when the sale was set aside foi irregularity under 
section 257. Sowdamini Chowdhbain v. Kbishna 
Kishob Poddab 

[4 B. L. R., P. B., 11 : 12 W. R., P, B., 8 
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See also Rajiblochun v. Bimalamoni Dasi 

[2 B. L. R„ A. C. 5 82 

302. Suit for refund 

of pur chat e-money for property bought at auction - 
sale m execution of decree — Uncancelled sale — The 
plaintiff purchased at an auction-sale, m execution of 
a decree, the right, title, and interest of a judgment- 
debtoi in certain propeity The sale was confirmed on 
November 30, 1866. On proceeding to take posses- 
sion he was opposed by the defendant, who asserted 
that he was m possessom of the property, and that it 
was his. In a suit under section 258, Act VIII of 
1859, for a refund of the purchase -money, the sate still 
remaining uncancelled, — Meld that the suit must be 
dismissed ,* that section 258 of Act VIII of 1859 
only applied to cases where the auction-sale had been 
cancelled , that the proper course for the plaintiff to 
have pursued was to have brought a suit under sec- 
tion 269 of Act y III of 1859 for a declaration of the 
judgment-debtor* s right, title, and interest in the 
property. Bisseswar Panday v. Bhagwan Das 
[3 B. L. R„ A. C., 301 : 12 W. R„ 170 

363. Want of inter- 

est ui debtor. — Civil Procedure Code, 1882 , ss 313 , 
315 . — Purchase of property ichere debtor has no 
saleable interest — Under section 313 of the Code of 
Civil Pioeedure a purchaser at a sale m execution of 
a decree may resist the confirmation of the sate and 
prevent its conclusion, while under section 315 he 
may apply, after the confirmation of the sale, for re- 
fund of the purchase -money on the ground that no- 
thing passed by the sale To entitle a purchaser, 
under paragraph 2 of section 315 of the Code of Civil 
Procedure, to a refund of purchase- money, it is not 
necessary that a Couit should have decided m other 
proceedings that the judgment-debtor had no saleable 
interest in the property which pui ported to be sold, 
or that the purchaser should have obtained actual 
possession and have been deprived thereof Siva- 
eama v. Rama . . . I. L. R., 8 Mad., 99 

364. Suit by pur- 

chaser for pur chase-money. — Civil Procedure Code , 
1882, ss 313, 315 — Debtor without saleable interest 
Per Straight, Oldfield, and Tyrrell, JJ— That 
the words m section 315 of the Civil Procedure Code, 
“ no saleable interest/* mean “ nothing to sell,** and 
are not intended to confine the cases in which a pur- 
chaser at an execution sale shall be entitled to receive 
back bis purchase-money, or to those m which the 
judgment-debtor, though having an interest, such in- 
terest is, by prohibition of law or for some other reason, 
unsaleable. Held by the Pull Bench that a purchaser 
at a sate m execution of a decree can maintain a suit 
against the deciee-holder for recovery of his purchase- 
money, when it is found that the judgment-debtor bad 
no saleable interest m the property sold, and he is not 
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limited to the special procedure m the execution de- 
partment mentioned m section 315 Munna Singh 
v. Gajadhar Singh . . I. L. R„ 5 All. s 577 

365. Purchaser de • 

pnved of proper ty, judgment-debtor having no in- 
terest in it — Application for refund of purchase- 
money . — Civil Procedure Code, 1877 , 315 — 

Where immoveable property was sold m the execution 
of a decree under the piovisions of Act VIII of 1859, 
and the auction-purchaser, having been subsequently 
deprived of such pioperty on the ground* that the 
judgment-debtor had no saleable interest in it, ap- 
plied under section 315 of Act X of 1877 to the Court 
executing such decree for the return of the purchase - 
money, — Meld that the Court could entertain the ap- 
plication. In the matter of the petition of 
Mulo . . . . I. L. R., 2 All., 299 

Contra, Hie A Lal v. Karimunnissa 

[I. L. R., 2 All., 780 

366. Collusion with 

judgment-debtor . — Civil Procedure Code , 1882, s. 
315 — Upon an application for refund of purchase- 
money under section 315 of the Code of Civil Proce- 
dui e, the Munsif , being of opinion that the purchaser 
had in collusion with the judgment-debtor run up the 
price of the land at auction far beyond its .value, with 
a view to prevent other property attached from being 
sold to satisfy the decree, rejected the application, ex- 
cept as to a sum of R50, which repiesented the alleged 
value of the judgment-debtor*s interest m the land 
brought to sale by the decree-holder Meld that, as 
the judgment-debtor was found to have no interest m 
the land, the purchaser was entitled to a refund of 
the money paid to the decree-holder Kunhi Moi- 
din v Tarayil Moidin . I. L. R., 8 Mad., 101 

367. — Civil Procedure 

Code, 1877 , s. 315 — Suit to recover purchase-money 
where debtor is found to have no interest — A pur- 
chaser at an auction sale of property found subse- 
quently m a suit to which the deciee-holdei was a 
party to belong to a third party, is entitled to re- 
cover back his purchase -money under section 315 
of the Civil Procedure Code, on the ground that the 
judgment-debtor had no saleable interest m the pro- 
perty sold, Ben ode Behari Nundi ». Mohesh 
Chunder Ghose . , . 12 C. L. R., 331 

368. Sale set aside . 

— Suit by auction-purchaser to recover purchase- 
money.— Civil Procedure Code {Act VIII of 1859), 
ss 256, 257, 258 (X of 1877), ss. 312 , 315 — War- 
ranty — Caveat emptor. — Certain immoveable pro- 
perty was attached and proclaimed for sate m the 
execution of a decree on the application of the de- 
cree-holder, M , as the property of his judgment- 
debtor, W. objected to the attachment and sale of 
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such property on the ground that it did not "belong 
to the judgment -debtor, but was endowed property 
His objections were disallowed, and the property was 
put up for sale on. the 20th July 1875 under the 
provisions of Act VIII of 1859, and was purchased 
by K. W. subsequently sued K to establish his claim 
to the property and to have the sale set aside, and on 
the 18th August 1876 obtained a decree setting it 
aside. Thereupon K sued H. to recover the pur- 
chase-money, alleging a failure of consideration. 
Held that the sale not having been set aside m favour 
of the judgment-debtor on the ground of want of 
jurisdiction or other illegality or irregularity affect- 
ing the sale, but having been set aside m favour of 
a third party who had established his title to the 
property, and there being no question of fraud or 
misrepresentation on the part of the decree-holder, 
the suit was not maintainable. Bajib Lochun v. 
Bimalamom Dost, 2 B L B , A. C , 82 , and Sowda - 
mini Chowdhram v. Krishna Kiskor Poddar , 4 B 
B B , F. B. y 11, followed Mahundi Lai v. Kaunsila, 
1 L. B, 1 All., 568 , NeelJcunth Sahee v. Asmun 
Matho, 3 N W., 67 , and Doolhm Hun Nath Koon- 
weree v Baijoo Oogha, 2 Agra, 50, distinguished 
Meld , also, that the auction-purchaser could not have 
applied under section 315 of Act X of 1877 for the 
return of the purchase-money, as the provisions of 
that section^couid not have retrospective effect, and 
would not apply to a sale which had taken place be- 
fore that Act came into operation. In the matter of 
the petition of Mulo, I. L B., 2 All., 299, dissented 
from Per Straight, J. — That, had the provisions 
of that section been applicable, instead of instituting 
a suit, the auction-purchaser should have applied for 
the return of her purchase-money m the execution 
of the decree. Hira Lae v. Kaeim-un-nisa 

[I. L. B., 2 AIL, 780 

369. - Sale by Sheriff 

under tent of fieri facias — Sale subsequently de- 
clared invalid — Suit to recover purchase-money — 
Liability of execution- creditor — Civil Procedure 
Code, 1859, ss. 201, 242. — The plaint m a suit by A. 
against B stated that, in a suit m which B. had re- 
covered judgment against C, a writ of ft. fa. was, 
on 18th June 1866, issued on the application of B , 
directing the Sheriff of Calcutta to levy the judg- 
ment-debt by seizure, and, if necessary, by sale, of 
the property of 0. in Bengal, Behar, and Orissa, or 
in any other districts which were then annexed or 
made subject to the Presidency of Port William in 
Bengal; that the writ did not authorise the execu- 
tion thereof against immoveable property m Oudh , 
that under the writ the Sheriff, acting under instruc- 
tions from B , seized and put up for sale the right, 
title, and intei est of C in a talook in Oudh, which 
was purchased by D , to whom the Sheriff executed 
a bill of sale, and on leeeipt of tbe purchase-money 
paid a portion thereof to B, and the balance to C„ 
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and put Z> into possession of the property, and he 
remained for some time m possession and m receipt 
of the rents and profits , that, eventually, m proceed- 
ings in Oudh, instituted by D for partition of the 
property purchased by him, the sale was pronounced 
to be null and void and was set aside, and P>. was 
removed from possession ; and that the plaintiff sued 
as the executor of JD. to recover the whole of the 
purchase-money from B. Held , on appeal, affirm- 
ing the decision of Phear, J., that the plamt dis- 
closed no cause of action ; first, because a purchaser 
who, after the execution of the conveyance, is evicted 
by a title to which the covenants m the conveyance 
do not extend, cannot recover the purchase-money 
from his vendors , second, because the Sheriff was not 
the agent of B for the sale of the property, and 
therefore no privity of contract existed between B. 
and JD., third, because JD, having been for some time 
in possession of the property and m receipt of the 
profits thereof, there had not been a total failure of 
consideration, and the plaintiff accoidmgly could not 
maintain the action m its present shape, — vis , for 
money had and received. The judgment of the 
High Court m Bissessur Ball Sahoo v. Bamtuhul 
Singh, 11 B L B, 121 , explained by Phear, J, and 
sections 201 and 242 of Act VIII of 1859 obseived 
upon. Dorab Ally Khan v Moheeooddeen 

[I. X,. B., 1 Calc., 55 : 24 W. B., 372 

In the same case on appeal to the Privy Council it 
was held as follows A writ of fieri facias issued 
to the Shenff nuthouses him to seize the pioperty of 
the execution-debtor which lies within his territorial 
jurisdiction, and to pass the debtor’s title to it with- 
out warranting that title to he good. But if the 
Sheriff acts ultra vires, — e g , if he seizes and sells pro- 
perty not withm his jurisdiction, — he cannot invoke 
the piotection which the law gives him when acting 
withm his jurisdiction, and he stands m the same 
position as an ordinary person who has sold that 
which he had no title to sell. Since there is not m 
India the difference between real and personal estate 
which obtains m England, and moveable and im- 
moveable property there are alike capable of being 
seized and sold under a writ of fieri facias , the re- 
sponsibility of the Sheriff m respect of sale m that 
country is governed by the law relating to chattels, 
rather than by that relating to the sale of real estate. 
A Sheriff, who m his official capacity seizes and sells 
property, undertakes by his conduct that he has legal 
authority to do so. When, from Kis having acted 
beyond the territorial jurisdiction of the Court whose 
officer he is, the sale becomes inoperative and ineffec- 
tual, the purchaser may have a case for relief as 
against the judgment-ci editor who has received the 
purchase-money, if it should appear that the Slieiiff 
has acted under hjs authority and by bis express 
directions. Dorab Aluy Khan v. Executors or 
Moheeooddeen • , I. Ii. B., 3 Calc, 9 806 
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S. C Doeab Ally Khan v Abdool Azeez 

[L. R., 5 I. A., 116 . 2 O. L, R., 529 

370. — Payments of 

purchase-money on an agreement as to possession 
between pm chaser and execution-creditor — Sale 
subsequently set aside — Suit Jor purchase-money — 
Accord and satisfaction — On the 9th of October 1866 
the Sheriff of Calcutta executed a bill of sale to A of 
a certain talook situated m Oudh, of -which A aftei- 
wards obtained possession In consequence of an lm- 
piession that the sale was illegal, A directed the 
Shenff not to pay the money to B , the execution- 
creditoi, and the money remained m the hands of the 
Sheriff until the 24th of October 1867, when A 
directed the payment of the money to B in conse- 
quence of an arrangement then come to between A 
and B to the effect that, if A should he ousted 
fiom the possession of the pioperty within a year, B 
should take measures to leinstate him at his (Bis) 
expense A died without heirs in July 1868, and the 
Government of Oudh, not being aware that A had 
left a will, took possession of the talook partly as 
on an escheat, and paitly because there were arrears 
of levenue due on the property. On the 2nd of 
Octobei 186S an order was passed by the Collector* 
of the district m which the talook was situate, de- 
clanng the sale by the Shenff illegal, and directing 
the leturn of the talook to its former owners, which 
was done m April 1869 In a suit hi ought by A ’s 
executors against B in September 1872 to recover 
the purchase- money, as money had and leceived, as 
upon a total failuie of consideration, — Held that the 
agreement of the 24th of October 1867 operated as 
an accoid and satisfaction of all lights -which A 
might have had to a leturn of the purchase-money 
oi to damages, and that the only remedy which A 
had was an action on the agreement Held , also, 
that no breach of the agreement of 24th of Octobei 
1867 had m fact occurred, and that, even if the 
agreement had been bioken, the suit was haired by 
limitation Doeab Ally Khan v Abdool Azeez 
Abdool Azeez v. Doeab Ally Khan 

[I L. R , 6 Calc , 356 

371. ■ — ■ — Purchase of 

surplus proceeds of revenue sale afterwards set aside 
— Suit to recover purchase-money — Voluntary pay- 
ment — An estate of which R was one of the legis 
tered shareholders was sold for arrears of revenue, 
and the amount realised, after deducting the ai rears 
and the expenses of the sale, remained m deposit 
with the Collector $ , the holdei of a decree against 
B , notwithstanding objections made by R , caused 
the mteiest of R m the surplus proceeds in the 
hands of the Collector to he attached and sold m 
execution of his deciee At the executioA sale R 3 s 
interest was bought by B , and from the money 
paid by him the judgment-debt of 8., and the 
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debts of other judgment creditors of R , were satis- 
fied. In the meanwhile 11 bi ought a suit to set 
aside the revenue sale of the estate, and obtained a 
deciee m his favour in the High Couit, B then ap- 
plied to the Collector for R 3 s shaie of the suiplus 
proceeds, but his application was lelused. In a suit 
by B. against R to recover tbe pi ice be had paid at 
the execution sale, — Held , reversing the judgment of 
the High Couit, that such a suit could not be main- 
tained. Ram Tuhul Sing-h v Biseswar Lall 
Sahoo . 15 B. L. R., 208 : 23 W R., 305 

[L. R., 2 I. A., 131 

Reversing the j'udgment of the High Couit m 
Bissessub Lall Sahoo v Ram Tuhul Sing-h 

[11 B. L. R., 121 : 19 W. R„ 351 

372. Suit to recover 

purchase-money when sale is set aside — Minor . — 
Co ^ts — Fraud. — A deeiee-holdei fraudulently caused 
the sale m execution of his deciee of certain immove- 
able pioperty belonging to a minor The minor 
hi ought a suit for a declaration that such sale was in- 
valid and obtained possession of the propeity from 
the auction-purchaser The auction-pui chaser sued 
the decree-holder to recover his pui chase-money and 
the costs incurred by him m defending the suit 
hi ought by the minor Held per Pearson, Turner, 
Spankie, and Oldfield, JJ.> it being found that 
the auction-pui chasei was not a paity to or cogni- 
sant of the fiaud on the pait of the decree-holdei, 
that neithei the mere fact that the auction-pui chasei 
knew that he was pm chasing the property of a 
minor, nor the mere fact that he did not ascertain 
whether oi not the sale was justified by the teims 
of the decree, disentitled him to recover the pui- 
chase-money fiom the deci ee-holdei Held also 
that, being innocent of fraud and having pui chased 
m tbe bona fide belief that the piopeity of the 
minor was saleable, he was entitled to lecovei the pui- 
chase-money. Kelly v Gobind Das, 6 N TV , 168, 
distinguished Held , also, that he could not reco- 
ver the costs meuned by him m defending the suit 
brought by the minor, being a suit ‘he ought not to 
have defended. Per Stuart, C J — That the auc- 
tion-purehasei, being guilty of fiaud, was not en- 
titled to recover the pui chase-money, and, assuming 
that he was innocent of fiaud, that, having purchased 
with the knowledge that the property was the pro- 
peity of a minor and without ascertaining that the 
sale was justified by the terms of the deciee, he 
could not lecover the pui cliase-money Marundi 
Lall v Kaunsila . . I. L. R., 1 All., 568 

373. * Decree passed 

without jurisdiction — Suit to recover possession of 
lands sold m execution . — The plaintiff sued to es- 
tablish his right to, and to recover certain lands in 
the possession of which he had been obstiucted by 
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the defendant The plaintiff purchased the lands at 
a sale held m execution of a decree obtained against 
the first and second defendants in the Court of the 
District Munsif of Tripassore. The sale was directed 
by the District Munsif of Tripassore Between the 
date of the decree and the sale, the village m which 
the lands were situated was transferred from the 
jurisdiction of the District Munsif of Tnpassore to 
the District Munsif of Conjeveram. 'Reid that the 
sale was a nullity and conferred no title upon the 
plaintiff, hut that the plaintiff was entitled to re- 
cover from the first and second defendants the amount 
of the purchase money paid by him, Narayana 
Sawmy Naick v Sabayaka Mudaly 

[6 Mad., 58 

$74. Civil Procedure 

Code , 1859, ss. 256, 258. — Right on sale being set 
aside for irregularity — Eight to recover money ex- 
pended for benefit of indigo factory — When a sale 
is set aside under Act VIII of 1859, section 256, 
where the purchaser had, before the sale was con- 
firmed, taken possession, laid out money, and received 
rents or profits, and he is turned out some time after 
by reason of such reversal of sale, he should get hack 
the money laid out by him for the benefit of the 
estate in addition to his purchase-money and interest 
thereon, and should account to the judgment-debtor 
for the profits received by him. At the same time it 
would depend upon the circumstances under which 
the purchaser took possession, and the nature of his 
outlay, whether he ought m equity to he allowed to 
claim reimbursement of the money expended by 
him. Where a purchaser bond fide took possession 
of the pioperty, and from time to time laid out 
money thereon, because he thought that otherwise 
from its peculiar nature it would become even worse 
than valueless ( e g , making advances in an indigo 
concern lest the opportunity of the season should 
pass away), it was held that he was entitled to have 
it made a condition of setting aside the sale that he 
he repaid so much of the outlay as he could show was 
beneficial to the estate ; he accounting for the rents 
and profits realised by him. Morgan v Abdool 
Hye 23 W. B., 393 

Confirming order setting aside sale, Abdool Hye 
v. Macbae .... 23 W. R., 1 

375. — Suit By pur- 

chaser for interest on purchase-money — Act VIZI 
of 1859 —Act X of 1877 , s. 315 —A judgment- 
debtor, whose property had been sold in execution of 
a decree under Act VIII of 1859, appealed from 
the order disallowing his application to set aside the 
sale, after Act X of 1877 (Civil Procedure Code) 
came into force. The Appellate Court set aside the 
sale The purchaser sued the decree-holder foi in- 
terest on the purchase-money and the expenses of 
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SALE IN EXECUTION OF DECREE- 

continued. 

16. SETTING ASIDE SALE-RIGHTS OF 
PURCHASERS— co»a2? nued 

(b) Recoveby oe Purchase-money— continued. 

Right to refund of purchase-money— con- 
tinued 

the sale, the purchase-money having been returned 
to him, under the ordei of the Court executing the 
decree, without interest and less such expenses. 
Reid by the Full Bench that the provisions of Act X 
of 1877, and not of Act VIII of 1859, were appli- 
cable to the determination of the matter m dispute 
‘ in the suit Reid by the Divisional Bench (Straight 
and Tyrrell, JJ.) that, with reference to the ml- 
ing of the Full Bench, the suit was maintainable. 
Reid , also, by the Divisional Bench that, under the 
circumstances of the case, the plaintiff ought not to 
he granted the relief sought, Raghubar Dayal v . 
Bank oe Upper India . I. L. R„ 5 All., 304 

SALE OF GOODS. 

See Cases under Contract. 

See Contract Act, s, 73 

[15 B. L. R., 270 

See Contract Act, s 78 

[I. L. R., 4 Calc., 801 
See Shipments . . 5 B. L. R., 619 

SALT, ACTS AND REGULATIONS RE- 
‘ LATING TO— 

Col 

1. Bengal 5494 

2 Madras ..... 5496 

3. Bombay ..... 5497 

1. BENGAL. 

1. Beng Reg. X of 1819, s. 30. 

— Possession of salt — Arrangement by Government . 
— The absence of a protective document makes salt 
contraband. But where the Government has made 
such an arrangement with a particular party as 
places him m possession of a large quantity of salt, 
the element and condition which give a Salt officer 
the jurisdiction to seize salt in the abseuce of a protec- 
tive document are wanting Koomarnarain Roy 
v. Superintendent oe Salt Chowkey, Jullessur 

[1 Hay, 247 

2. Beng. Act VII of 1864, ss. 

12 and 10. — Confiscation of salt found without 
rowana or pass. — Intention to sell — If salt exceed- 
ing five seers is found within the limits prescribed 
by section 12 of Bengal Act VII of 1864, unprotect- 
ed by a rowana or pass, the salt is contraband and 
liable to seizure, and the parties transporting it are 
punishable under section 16. It matters not wbetber 
any attempt or intention to sell is proved or not. 
Queen v Oeatulla . . 0 B. L. R., 381 

S. C. Government of Bengal v. Akatoollah 

[15 W. R., Cr., 21 
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SALT, ACTS A TO REGULATIONS RE- 
LATING TO — continued 

1 BENGAL — continued , 

Beng. Act VII of 1864 — continued . 

3. S. 16. — Rowana , Endorse- 

ment of, hy police or customs officers — A ro- 
wana, as defined by Bengal Act VII of 1864, is com- 
plete on the face of it without any certificate by way 
of endorsement signed by the Superintendent show- 
ing that the endorsement made by the preventive 
officers of customs has been examined by him. Sec- 
tion 16 of Act VII only gives power to fine when 
the salt is not specified in a rowana. In the 
MATTER OE THE PETITION OP KlSHORY MOHUN 

Pramanick . . . . 23 W. R„ Cr., 6 

4. » ■ — " ■■■■ Salt carried partly 

by land and partly by water . — Where a person who 
had taken a quantity of salt under a rowana for 
transit from Calcutta to his golah, part of the jour- 
ney to be performed by water and part by land, con- 
veyed a portion of it to his golah wheie the rowana 
was, and was conveying the rest m two separate 
batches by land, it was held that he could not be 
convicted under Bengal Act VII of 1864, section 16. 
Queen v Chundee Churn Dass 

[22 W. R., Cr., 71 

5. ss. 16 and 18 — Posses- 

sion of contraband salt — In a case of a conviction 
under section 16, Bengal Act VII of 1864, for having 
in possession contraband salt, the Sessions Judge re- 
commended, that it should be set aside on the ground 
that the saft had already reached its destination, and 
was not en route ; section 18 consequently not apply- 
ing. The High Court set aside the conviction ac- 
cordingly. Queen v. Chundbo Mohun Bhooya 

[22 W. R., Cr., 82 

6. SS. 16 & 21.— Posses- 

sion and sale of salt — A was convicted under sec- 
tion 16, Bengal Act VII of 1864, and B under sec- 
tion 21 of the same Act, the formei with having had 
in his possession salt not covered by a lowana, and 
the latter with having sold to A the said salt Held 
that the conviction of A, under section 16 was ille- 
gal, the salt in his possession having been a portion 
of salt for which B had taken out a rowana, but that 
the conviction of B. under section 21 was proper, as he 
had failed to certify the salt sold by him to A on the 
back of the rowana. In the matter op the peti- 
tion op Bhag-but Dey . . 18 W. R., Cr., 64 

7. S.17. — Infliction of penalty 

on owner and servant . — In a case of conviction, 
under Act VII of 1864, of having in possession 
contraband salt, the penalty cannot he inflicted 
on the owner of the salt and also on the servant or 
gomashta of the owner who has the salt m his pos- 
session, as the possession of the latter is the posses- 
sion of the former In the matter op the peti- 
tion op Gunoadhur Sahoo . 22 W. R., Cr., 9 

8* S. 18. — Confiscation of salt, 

— Power of i eleasmg from confiscation . — By section 
18, Bengal Act VII of 1864, salt, not being con- 
veyed by the route and to the place prescribed 


SALT, ACTS AND REGULATIONS RE- 
LATING TO — continued. 

1. BENGAL — continued. 

Beng. Act VII of 1864, s. 18 — continued . 
m the rowana, becomes absolutely confiscated The 
power of releasing any such salt is vested in the 
Board of Revenue under section 39, and not m 
the Magistrate. Queen v Boidoeath 

[7 W. R., Cr., 48 

9. Conviction of both prin- 

cipal and agent — The High Court m this case up-, 
held the conviction hy the Magistrate, under Bengal 
Act VII of 1864, section 18, both of the ownei of 
contraband salt and of bis agent who was trans- 
porting the salt, and declined to direct the Magis- 
trate to pass sentence on the manjees of the boat m 
which the salt was being tiansported when seized, their 
boat having been already confiscated hy the Magis- 
trate. Queen v. Modun Mohun Pal Chowbhby 

[23 W, R., Cr., 7 

2. MADRAS. 

10. Act XVII of 1840. — Posses- 

sion of s alt- earth . — Being m possession of salt- 
earth, from which salt may be manufactured, with 
the ob 3 ect of making salt, is an offence under the 
salt laws. Anonymous . . 4 Mad., Ap., 53 

11 . Mad. Reg. I of 1805, s. 18. 

— “ Spontaneous salt/ 3 Possession of — Salt Excise 
Act, 1871. — ■" spontaneous salt ” is salt which, pro- 
duced naturally, requires no process of manufacture 
to render it suitable for human consumption. To 
collect spontaneous salt for domestic consumption, 
or to he found m possession of it for that puipose, 
or to be found m the act of conveying it home 
from the place m which it is collected, are not, 
per se , acts prohibited by Regulation I of 1805, 
section 18. Semble , — In districts to which the Salt 
Excise Act, 1871, is extended, to obtain or to be 
found m possession of spontaneous salt under circum- 
stances which show an intention to evade payment of 
the excise is an offence. Anonymous Case 

[I. L. R„ 3 Mad., 17 

12. Salt-earth , Collection 

of or possession of . — The collecting of salt-earth from 
salt-swamps, or the being m possession of salt-earth 
for the purpose of making salt, is not an offence 
within the meaning of section 18 of Madras Regu- 
lation I of 1805. Reg-, v. Pyla Atohi 

[I. L. R., 1 Mad., 278 

13 . Mad. Act I of 1882, s. 

26. — Possession of salt-earth — The possession of 
earth impregnated with salt, not being a natural 
saline efflorescence or deposit, is no offence under 
section 26 of the Salt Laws Amendment Act, 1882 
(Madras). Queen v. Thunji 

[I. L. R., 7 Mad., 163 

14. eL 3 ; s.27 (e).— Salt im- 

ported from foreign State , Contraband . — Section 26 
of the Salt Laws Amendment Act (Madras Act I of 
1882) makes it penal to import salt by any route 
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SALT, ACTS AND REGULATIONS RE- 
LATING TO — continued. 

2 MADRAS — continued. 

Mad, Act I of 1882, cl 3 ; s, 27 (e)— con- 
tinued. 

not legally sanctioned for that purpose, and also 
to possess salt known to have been imported m 
contravention of the Salt laws ; and section 27 of 
the said Act authorises, inter aha , the Governor in 
Council to make rules for regulating the import of 
salt by land. No such rules having been passed m 
1884, P, was convicted of being in possession of salt 
known to have been manufactured m, and imported 
fiom, the Native btate of Pudukottai Held that 
the conviction was right Queen-Empress v Po- 
diathal . . . I. L. R , 8 Mad., 342 

3 BOMBAY. 

15, Acts XXVII of 1837 and 

XXXI of 1850. — Maxim “ Omnia prasumuntur 
contra spoil Hoi m ” — Salt thrown overboard to 
avoid measurement — Salt removed m excess of per - 
mit — Applying the maxim “ Omnia prsesmnuntur 
contra spoliatorem,” the High Court held that, where 
a vessel was seized on suspicion of having a greater 
quantity of salt on board than was allowed by its 
permit, and immediately afterwards a number of men 
boarded the boat, and, with the assistance of the 
agent of the owner, threw a considerable quantity 
of salt overboard, a presumption arose that there was 
an excess of salt on board at the time of the seizure 
beyond the amount allowed by the permit. Wheie 
under a permit to pass a certain number of maunds 
of salt on which duty has been paid, an amount in 
excess of such number is removed, the whole of such 
salt must be considered as removed contrary to the 
provisions of the Salt Acts (Act XXVII of 1837 and 
Act XXXI of 1850 ) ; and the whole of such salt, and 
not merely the excess, is, under these Acts, liable to 
confiscation. Framji Hormasji v Commissioner 
of Customs , . .7 Bom., A. C., 89 

10. Removal of salt — 

Property m salt naturally formed — Theft . — Dis- 
honest; removal of salt naturally formed m a creek, 
which was under the supervision of an officer belong- 
ing to the Customs Department, constitutes theft, 
the salt having been legally appropriated by such 
officer. (Per Baxley and West, JJ) But removal 
for one’s own use from a creek, of such salt not 
legally appropriated, constitutes no offence either 
undei the Penal Code or Acts XXXI of 1850 or 
XXVII of 1837, though under section 7 of the latter 
Act, made applicable by section 8 of the former, the 
salt removed becomes liable to detention. ( Per Lloyb 
and Kemball, JJ ) Reg-, v . Mansang Bhavsang 

[10 Bom., 74 

17. Bom. Act VII of 1873.- 

A,ct XVIII of 1877 — j Duty paid under former Act. 
— JSffeet of neio Act by which duty increased com- 
ing into operation befoi e removal of salt. — Increased 
duty paid under protest. — Suit to recover excess — 
Set-off. — j Excise duty — Customs — Prior to the 28th 
December 1877 the excise duty on salt manufac- 


SALT, ACTS AND REGULATIONS RE- 
LATING TO —continued, 

3. BOMBAY — continued . 

Bom. Act VII of 1873— continued. 

tured m Bombay was Rl-13-0 per maund, and the 
Act which regulated the impoitation and transport 
of salt m the Presidency of Bombay was the Bom- 
bay Salt Act, VII of 1873 The plaintiffs, who were 
salt merchants, were desirous of exporting salt from 
the salt-works at Uran and Panvel, and accordingly, 
under the piovisions of Act VII of 1873, made four 
several applications m writing to the Assistant Col- 
lector of Salt Revenue for the necessary permits on 
the following dates, viz , 27th November 1877; 
17th December 1877, 17th December 1877, and 
24th Decembei 1877. Each application stated the 
amount of salt which it was proposed to export, and 
at the time of sending m such applications the duty 
payable in respect of the amount of salt therein men- 
tioned was paid. Receipts for the duty so paid 
were given to the plaintiffs, and all four applications 
were duly registered before the 28th December 1877. 
The salt compused m the first three applications 
amounted in all to maunds 20,972, and the whole 
of this quantity, with the exception|of maunds 2,748, 
had been removed by the plaintiffs before the 28th 
December 1877 ; but at that date no pait of the salt 
which was the subject-matter of the last application 
(24th December 1877), and which consisted of 
maunds 10,483, had yet been lemoved. On the 28th 
December 1877, Act XVIII of 1877 came into foice, 
by which Act the excise duty on salt manufacfcuied 
in Bombay was raised from Rl-13-0 to R2-8-0 per 
maund, and on that day the sarkarknn lefused to 
allow the plaintiffs to remove the balance of the 
first three lots ( viz , 2,748 maunds) or the last lot of 
maunds 10,4-83, unless an additional duty, at the 
rate of eleven annas per maund, was paid m respect 
thereof, alleging that the same was leviable under 
Act XVIII of 1877 The plaintiffs paid under pro- 
test the additional duty demanded, amounting to 
R9, 096-5-0, and exported the salt to British Mala- 
bar, having previously obtained certificates from the 
Collector that excise duty, at the full rate of R2-8-0 
per maund, had been paid upon the said salt On 
production of these certificates at the ports of Bri- 
tish Malabar, the salt was admitted free of customs 
duty. The plaintiffs subsequently brought this suit 
to recover the said sum of R9, 096- 5-0, together with 
a sum of R1,000 damages alleged to have been sus- 
tained by reason of the delay m removing the salt 
caused by the conduct of the saikarkun The 
plaintiffs contended that having paid the duty m 
respect of the salt comprised in the four applications, 
and the said duty having been received by the Col- 
lector before Act XVIII came into force, they were 
not liable to pay any further duty, and that Act 
XVIII of 1877 did not apply to the said salt. The 
defendant contended that the additional duty was 
rightly levied on the salt, and further claimed to 
set-off against the plaintiffs’ claims the sum of 
R9, 056-5-0 which the plaintiffs would have been 
obliged to pay m impoitmg the salt into British 
Malabar if they had not already paid it to the 
authorities in Bombay, hut from payment of which 
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SALT, ACTS A3STD REGULATIONS RE- 
LATING TO— continued, 

3. BOMBAY — continued. 

Bom. Act VII of 1873 — continued . 
they had been exempted on production of the certi- 
ficates above mentioned Meld that on the 28th 
December 1877 the plaintiffs had acquired the right 
to lemove the salt, whenever they might think pro- 
per, by simply complying with, the usual forms 
required by Act YII ot 1873, and that Act XVIII 
of 1877 did not opeiate i etrospectively so as to 
destioy that right and to impose on the plaintiffs a 
heavier burden as a condition of their lemovmg the 
salt Meld also, however, that as the salt was al- 
lowed to pass fiee into British Malabai on the 
strength of its having already paid the duty of 
B2-8-0 per maund at Bombay, the sum of R9,096-5-0 
must be deemed to have been appropriated by the 
plaintiffs to the payment of the customs duty pay- 
able on the importation of the salt into the poifcs of 
Butish Malabar, and was, therefore, no longer reco- 
verable from the defendant. The plaintiffs, by ap- 
plying to the Collector of Customs at Bombay for 
certificates that the duty had been paid, by present- 
ing them at the Malabar ports, and claiming, m 
virtue of such certificates, that the salt should be 
admitted free of customs duty, virtually appropri- 
ated the R9,096-5-0 excess of excise duty (which 
remained m the hands of the customs authorities as 
money had and received to the use of the plaintiff) 
to the payment of the enhanced customs duties at 
such ports Brito v. Secretary op State pob 
India . . . I. L. B., 6 Bom., 251’ 

SALT ACTS, BBEACH OF— 

See Sentence — Imprisonment — Impri- 
sonment IN DEFAULT OP PINE 

[I. L. R., 4 Mad., 335 ; 335, note 
SALVAGE. 

See Small Cause Court, Mopussil — Ju- 
risdiction — Salvage 9 W. R., 252 

1. Principles of salvage lien, 

— Bight to salvage — A claim to salvage is founded 
on a principle of equity which the Courts of British 
India are bound to recognise. It accrues mespect- 
ively of the circumstance that the rescue is from a 
danger incurred on inland waters, or of the circum- 
stance that a portion of the services may he rendeied 
from the shore. A boat laden with indigo seed left 
Permit Gh&t, about three miles above the pontoon 
bridge over the Ganges at Cawnpore, on the morn- 
ing of the 6th of August While the boatmen were 
endeavouring to cross the stream, the boat struck 
the bridge at a point where the current was running 
with a velocity of 530 feet per minute. The boat 
came athwait two of the pontoons, and by the pres- 
sure of the stream canted over on its side Prom 
this cause, and also fiom the strain and other inju- 
ries, it began to take m water Had it been allowed 
to remain m this position, the budge must have 
broken from its moorings, oi, more piobably still, 
the boat and cargo would have been submerged. 
The persons m charge of the bridge might have at 


SALVAGE.— Principles of salvage lien — 

continued. 

once obviated all danger to the bridge by submerg- 
ing the boat. They took measures to relieve the 
stram on the bridge and to remove the cargo It 
was impossible to remove the boat until the whole 
of the caigo had been discharged This was done, 
and the boat was towed to a place of safety, and the 
cargo was lemoved and stored m a warehouse 
Meld that a right to salvage accrued Persons in 
these provinces, to whom a right of salvage has 
accrued, are entitled to letam the propeity saved 
until a reasonable sum has been paid or tendered to 
them in satisfaction of their claim. Gilmore v 
Rose . . . • , 6N. W., 311 

2. Services entitling vessel to 

salvage. — Towage — Where a ship is m a condition 
of actual penl, and the services of a tug are sought 
for and directed to the purpose of releasing her from 
that condition, such services are salvage services But 
where there is nothing m those services as regaids 
risk or exertion or other conduct of the salvois to 
make them differ from ordinary towage sei vices, their 
reward should be estimated as for towage with sal- 
vage liberality. In the matter op the “Ala- 
bama” . • . 2 Ind. Jur., N. S., 139 

3. Towage. — Extra- 

ordinary towage — Claim of master and creio — 
Award. — Apportionment,--- The S. S <7., while em- 
ployed as a Government transport to convey tioops 
and stores from Bombay to Egypt, broke her screw 
shaft and became disabled. While m that condition 
the S. S M B met her and towed her hack to Bom- 
bay, the voyage occupying eleven days The owneis 
of the S S C settled the claim of the owneis of the 
S S M B foi R37,500, hut lefused to recognise 
any sepaiate claim to lemuneiation m the plaintiffs, 
the master and crew of the S S M. JB Meld that 
the services rendered were, under all the circum- 
stances of the case, salvage and not merely towage 
services, and that RIO, 000 was a fair remuneiation 
for the master and crew of the salving vessel, to he 
apportioned, R4,G00 to the master, the lest to the 
crew according to their ratings. The plaintiffs held 
entitled also to one thirty-second part of the freight, 
if any, which might he recovered by tbe S. S <7. 
under her charter party with the Indian Govern- 
ment If towage leads to the lescue of a vessel m 
actual danger, or m reasonable apprehension of 
danger, the services should be remunerated as sal- 
vage When tbe steam power of the salving vessel is 
the efficient cause of the salvage, the owneis aie 
entitled to the larger share of the reward. This is 
especially the case where the master and crew of the 
salving vessel incur no risk to life. But the rewaid 
of the latter ought nevertheless, in the interests of 
commerce and humanity alike, to be on a liberal 
scale The rule no longei obtains which made the 
salvage reward proportionate to the value of the 
salved ship. The Courts are only hound to give such 
amount as is fit and proper with reference to all the 
circumstances of the case, including value. Baffin 
v. S. S. “ Chilka ” . I. L. R., 7 Bom., 198 
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SALVAGE — continued . 

4. Calculation of salvage 

award. — Steamers — The Court is bound to con- 
sider the time, labour, shill, enterprise, and risk of 
the salvors, as well as the value of the propeity 
engaged mthe service , and also the degree of danger 
from which the property is rescued, and the value of 
the property so rescued Steamboats are entitled to 
a higher rate of reward than other vessels by reason 
of the promptness with which they are enabled to 
render services in such cases. Ik the matter oe 
the “Lady Jocelyn ” . . .2 Mad., 355 

5. Goods put on flat 

during squall — A dmghee laden with gilders valued 
at R20,OQ0 was being propelled across the river when, 
a squall coming on and the dmghee being in some 
danger, the gilders were taken on hoard a flat for 
safety, and kept there till the squall subsided. Meld 
that the owners of the flat had no claim for salvage, 
and that R150 was a fair remuneration for services 
rendered. Urn a Churn Ohetty v. Gordon 

[1 Hyde, 212 

SALVAGE LIEF. 

See Lien . . L L. R., 2 Calc., 58 

SAHA3X 

See Settlement— Expiration oe Settle- 
ment . . I. L. R., 4 Bom., 367 

for collection of rents by go- 

mashta. 

See Stamp Act, 1862, sch. A, cl 43 

[1 B. L. R., E. B., 55 

Title under— 

See Ohdh Estates Act. 

[I. L. R., 3 Calc., 645 

1 . Construction of sanad.— 

MoJcurran — Semble , — The word “ mokurran ” m a 
sanad does not necessarily import perpetuity. Gov- 
ernment oe Bengal v Jaeur Hossein Khan 

[5 Moore’s X. A., 467 

2. — — Istemrar sanad , 

Effect of. — The effect of the istemrar sanad is to as- 
certain and limit the demand of the Government for 
revenue and to lecognise and confirm, sul^ecfc to this, 
the proprietary rights already in existence. Katama 
Matchiar v. Rag ah of Shivagunga , 9 Moore 3 s I. A , 
539, distinguished Cannammal Aiyab v Vijaya 
Ragunada Rungasamy Singapulliar 

[8 Mad., 114 

3. — Right to cut 

timber . — Prescriptive title . — Construction of grant. 
— In construing grants by former Governments, the 
rule of English law as to the construction of grants 
to the subject by the Crown is the correct rule to 
be applied by the Courts m India Where a sanad 
contained only the words “The village of Manavah 
has been conferted on you as mam, to be enjoyed by 
you, your son, and grandson. The Government dues 
of the village, — viz., the koolhale koolkunoo (i.e , 


SAFAD.— Construction of sanad— continued. 

all taxes and assessments), present taxes and future 
taxes, together with the house tax hut exclusive of 
haks due to hakdars, shall continue to he debited 
from year to year, from the year next succeeding,” — 
it was held that the plaintiff’s sanad did not operate 
as an alienation of the soil of the villages, or confer 
on him a proprietary title in it, and therefore gave 
the plaintiff no right to the timber growing upon 
the soiL The owner of such a sanad, having only a 
right in the revenues and none m the soil of a vil- 
lage, cannot by thirty years’ user become the pro- 
prietor of the timbei. Taman Janardan Joshi v. 
Collector oe Thana . . 6 Bom., A. C., 191 

4. Qrant of village 

by Government, Existing rights how affected by — • 
The grant of a village by Government, whether 
native or British, is subject to all existing rights 
against Government, whether or not the deed of 
giant contains an exception or reservation of such 
rights Government cannot, by alienating its own 
rights m a village, albeit that the sanad purports to 
grant the village as a whole, extinguish or affect any 
substantive right therein appertaining to third per- 
sons, or convey to the grantee any larger or better 
estate or interest than was vested m Government. 
Desai Himatsingji Joravaesingji v. Bhavabhai 
Kayabhai . . . I. L. R., 4 Bom., 643 

5. Grant by Govern- 

ment — Property m the soil — A sanad by the State 
purporting to grant a village m mam, <( including the 
'•waters, the trees, the stones and quarries, the mines, 
and the hidden treasures, but excluding the hakdars 
and inamdars,” — Meld to he a grant by the State of 
such proprietary right as it had m the soil of the 
village to the grantee It is not open to the grantor 
to say that such words as the above mean nothing 
hut land revenue The saving of the lights of the 
hakdars and mamdars does not prevent the property 
in the soil, so far as it can be regarded as vested in. 
Government, from passing to the grantee Ravji 
Narayan Mandlik* v. Dadaji Bapujt (Mamlatdar 
oe Ratnagiri) . . I. L. R., 1 Bom., 523 

0. Office of bhoonyee 

tn Cuttach — Jagvrdan right — Plaintiff’s ancestor 
held certain lands from Government under a settle- 
ment at a fixed rent of RKM3-0, but was subsequent- 
ly appointed bhoonyee with a lemuneration of R6-8, 
recoverable by deduction from the rent, leaving only 
6 annas and 4 pies payable to Government by way 
of rent. Held that the sanad of appointment to 
the office of bhoonyee created no jagirdan right, hut 
that, on the contrary, the reservation of the rent of 6 
annas 4 pies seemed to indicate that the tenancy 
remained, giving no right of exclusive occupancy to 
plaintiff as against defendant. Choitun M oh anted 
v Bhikaree Mohantee . . 17 W . R., 410 

7. Mature of estate 

assigned — Prohibition of alienation — The zemmdai’ 
in possession by a sanad conveyed to A., as the head 
of a branch of the grantor’s family, an estate, part 
of the zemmdari, m lieu of maintenance to which 
A, was entitled out of the zemmdari, “to hold 
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and enjoy possession from generation to generation,” 
subject to an allowance for maintenance to a certain 
class of the family described as “ lowahokans ” and 
“motalokans” (dependants and relations). A ’s heir 
afterwards alienated a part of the estate for a valu- 
able consideration Held , first, m the absence of evi-' 
dence of any class of persons answering the descnption 
of “ lowahokans ” and “ motalokans” (which might 
have created a trust), that A took an absolute estate 
in the lands assigned to him ; and, secondly, that the 
limitation m the sanad “ from generation to genera- 
tion” did not create such an estate as to opeiate as a 
bar to alrenation by sale. Nursingh Deb v. Rot 
Koylashnath . * .9 Moore’s I. A., 55 

8. 8 C, a Hindu, 

granted a talook to his sister, K„ by a sanad in the 
following terms “You are my sister, I accoidmgly 
grant you as a talook for your support the three 
villages, H , F., and K , belonging to my zemmdari, 
with all rights appertaining thereto, at a tahut jumtna 
of R361. Being m possession of the lands and pay- 
ing rent accoi ding to the tahut jumma, do you and the 
generations bom of your womb successively (santan 
sreni kreme) enjoy the same. Ho other heir of yours 
shall have right or interest” At the date of the 
sanad K had one child, a daughter, C She had 
afteiwaids a son, who died in her lifetime without 
issue, but whose widow, by his permission, adopted, 
aftei his death, a son, CL K. held undisputed pos- 
session of the talook during her lifetime, and by her 
will devised it to C. } her daughter, and C L , her 
grandson by adoption, m equal moieties. On K 
death, H C , as heir of his father, S. C , took pos- 
session of the talook, whereupon C and C . L , 
claiming under the will of A, sued for possession. 
Held by the Court of first instance that C took 
an absolute estate under the sanad on the death of 
her mother, K , but that having elected to take undei 
her mother's will, and to admit the co-plamtiff C L 
to a half share m the estate, both plaintiffs were en- 
titled to maintain the action. Held by the High 
Court, on appeal, that C , having been born befoie the 
date of the sanad, took under it a life-mteiest m the 
talook m succession to the life-mteiest of her mother ; 
but that, as the plaintiffs had not sued m respect of 
the life- interest, hut claimed under the will of K ., 
which she, ivas incompetent to make, the suit must he 
dismissed The term “sontan” bears the wider and 
more general meaning of issue, and is not confined 
to male piogeny The true meaning of the words 
“srem kreme” in a sanad, as gathered from the 
context, was held to he m “ succession ” w the sense 
of succession first of the mother, and then of the 
children born of her womb Held by the Judicial 
Committee of the Pnvy Council that the earlier 
words of the sanad, when read together, were to he 
taken as confeirmg an absolute estate on K ; and 
that the effect of the concluding words “ no other 
heir of yours, &c ,” was to make the absolute estate 
before given defeasible m tbe event of a failure of 
issue living at the time of K 3 s death, m which event 
the estate was to return to the donor and his heirs , 
but as that event had not occurred, it followed that K 
took an estate which she could dispose of by will, and 
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consequently that the plaintiffs weie entitled to 
succeed m their suit Bhoobun Mohini Debia v. 
Httreish Chunder Chowdhry 

[I. Ii. B., 4 Calc., 23 • 3 C. L. B., 339 
L. K., 5 I. A., 13S 

Reversing the decision of the High Court on the 
whole effect and construction of the sanad m Hurish 
Chunder Chowdhry v. Chunder Monee Debia 

[24 W. B. a 268 

9. Grant of Oudh 

talook to Hindu widow and her heirs — Oudh JSstates 
Act ( 1 of 1869 ), ss . 5, 4, 8, and $. 22 , cl. 1 1. — Sepat ate 
property of Hindu widow, Descent of. — A sanad of a 
talook m Oudh which had been previously confiscated 
by Government was granted with full power of alien- 
ation to the widow of the last owner, a Hindu, and 
to her heirs for ever, her name being entered m the 
fust and second lists under Act I of 1869, section 8, 
one condition of the grant being expressed to be that 
m tbe event of her dying intestate, or of any of her 
successors dying intestate, the estate should descend 
to the nearest male heir according to the rule of primo- 
geniture Held, m suits against the widow's daughter, 
that the sanad conferred upon the widow and her heirs 
male the full proprietary right and title to the estate, 
and not merely au estate for life with remainder to 
the male heirs of her husband m the event of her 
dying intestate without having alienated it m her 
lifetime. Held , also, as regaids succession, that the 
limitation m the sanad was wholly superseded by Act 
I of 1869, and that the lights of the paities claiming 
by descent must be governed by section 22 of that Act, 
the provisions of which are not controlled m any way 
by sections 3 and 4 thereof. Held, fuithei, that under 
clause 11 of section 22 the above talook, which was 
the separate pioperty of the widow, descended, mthe 
absence of a proved custom of her tribe to the con- 
trary, to her daughter m preference to the son of the 
daughter of a rival widow and the remote male heirs 
of hei husband. Brij Indar Bahadur Singh v. 
Jankee Koer Lad Shunker Bus v Jankee 
Koer. Lad Seetla Bus v Jankee Kobe 

[L. B., 5 I. A., 1 : 1 C. X,. B., 318 

10. Impartiality of 

zemmdari — Partition — Succession by widow — The 
owner of an impartible zemmdari, which, though 
forming part of the family pioperty, had by ancient 
custom been held and enjoyed by the eldest male 
member m the direct line, died leaving four sons and 
an infant grandson, A , by his eldest son, who had 
predeceased him. During the minority of that grand- 
son the four suivivmg sons executed a sanad which, 
after recitmg certain arrangements made by their fa- 
ther, directed that “the zemmdaii should he held by 
A , the son of tbe eldest son. A and we four also shall 
take m equal shares the mainlands Until A attains 
his proper age, we all should jointly manage tbe 
affairs of the said zemindari After A attains his 
proper age the zemmdari of the mam lands allotted to 
him should he delivered over to him, and each should 
confine himself to the share allotted to him ” Cer- 
tain jewellery was also divided m similar manner A 
died leaving a son, <7., who died m 1865 without issue, 
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bnt leaving a widow. Held by the Privy Council 
(reversing the decision of the High Court of Madras) 
that the sanad amounted to an agreement by which 
the joint family was divided, and that on the death 
of C his widow was entitled to the zemmdari. Pen- 
as ami v. Penasami , L 22, 5 I A., 61 , cited 
Yadreyu Rangakaya Kamma v. Yadreyu Bum 
Ramaiya . . . . 5C.L.B,, 439 

IX. Impartibihty . — 

“Heirs” — In 1793 the ancient zemmdaii of Nuzvid, 
which descended to a single heir, having been before 
British rule a raj or principality held on the tenure 
of military service, was resumed by the Government 
for arrears of revenue In 1802 the Government 
formed two zemmdaris out of it, and granted one of 
them, smee called Nuzvid, to the second son of the 
rajas, under a “ sanad-i-milkiat istemrari,” which de- 
scribed the zemindan lands comprised in it as “ the six 
pergunnahs of Nuzvid m the Kondapalli Cirear.” The 
provisions of the sanad did not differ fiom those of 
an ordinary gTant under the permanent settlement, 
On the question whether this zemmdari was, or was 
not, subject to the same rule of impartiality as that 
to which the ancient and entire zemmdari of Nuz\id 
had been subject before 1793,— Held that the six 
pergunnahs granted m 1802 were a new zemmdari, 
subject only to the ordinary obligations imposed on 
zemindans m general, and the woid “heirs” used 
m the sanad eonstiued to mean heirs of the grantee 
according to the ordinary rules of inheritance of the 
Hindu law. The Hansapm case, Peer Pertab Sahee 
v. Rapnder Pertab Sahee , 12 Moore’s I A , 1, dis- 
tinguished Venkata Rao v Court op Wards 
[I. Ii. R , 2 Mad., 128 

S. C Venkata Narasimha Appa Row v Nab- 
atea Appa Row . , 6C.L, R., 153 

S C Venkata Narasimha Appa Row » Nar- 
ayya Appa Row. Venkata Narasimha Appa 
Row v. Court op Wards . In E., 7 I. A,, 38 

12. Impai tibihti) — 

Mad Peg. XXV of 1802 — A zemmdari, originally 
impartible, having become the property of the Gov- 
ernment, and having been granted by it to a zemin- 
dar, who, having been appointed by proclamation in. 
1801, and having been put into possession, received 
a sanad in 1803,— that the zemmdari re- 
tained the quality of impartihihty Also that this 
quality had not been transmuted into partibiiity either 
by the passing of the Regulation XXV of 1802, or 
by that law coupled with the issue of the sanad con- 
taining ceitam of its terms VenJcata Rao \ Court 
of Wards, I,L X, 2 Mad , 128 (detei mining that 
the Nuzvid zemmdari could not be identified with any 
estate existing before the sanad of 1802 put it 
on the same footing with ordmaiy zemmdans), distin- 
guished. Reference made to Beer Pertab Sahee v. 
R ajender Pertab Sahee , 12 Moore’s I A., 1 , as an 
authority for holding that a mode of acquisition 
which constitutes property as “ self -acquired ” in the 
hands of a member of an undivided family, and there- 
by subjects it to rules of devolution and of disposition 
different from those applicable to ancestral propeity, 
does not thereby destroy its chaiacter of impartibili- 


S AN AD.— Construction of sanad— continued. 
ty. Muttu Vaduganadha Tevar v Dorasingha 
Tetar . ♦ . . I. If. B„ 3 Mad., 290 

[Ii R. 3 8 I. A., 99 

13. Impartiality — 

Hindu law of succession — Wheie an ancient poliiem 
was converted into a zemmdari with a permanent 
assessment m 1803 by Government, and a <{ sanad-i- 
milkiat istemrari ” (deed of permanent property) was 
granted to tbe zemindar with the usual stipulations, 
reservations, and directions, concluding with the 
words, “ continuing to perform the above stipulations 
and to perform, the duties of allegiance to theButish 
Government, its laws and regulations, you are hereby 
authorised and empowered to hold m perpetuity to 
your heirs, successois, and assigns at the permanent 
assessment therein named, the zemmdari of Sivagin ” 
Held that the Hindu law of succession was applicable, 
subject to sucb modifications as flowed from the impar- 
tible nature of the estate. Muttyan Chetti v. 
Sangili Yira Pandia Chinn a Tambiar 

[I. L. R., 3 Mad,, 370 

X4. — Rent-free sanad . 

— Purchaser at Government-sale . — Confirmation is- 
sued by Government — In 1775 a rent-free sanad was 
granted to M for having put down wild elephants, 
the consxdeiation m future being to cultivate and 
keep up a body of men and take care of the ryots. Af, 
died and a fresh sanad was, m 1786, granted to X and 
R , they being thought to be his heirs, but m 1807, 
M's true heirs having established their title, the 
Government gave them a fresh sanad m lieu of the 
„one to K. and R , reciting the cncmnstances The 
zemmdari m which these lands weie situated was set- 
tled in 1802, and was m 1850 sold for arrears of Gov- 
ernment revenue. The appellant claimed to set aside 
the sanad of 1807, on the giound that Government 
had no right to give such a sanad, but be contended 
that, if it had, it could he set aside by a purchaser at 
a Government sale. Held that the sanad was not a 
new grant, but a confirmation of the one* made befoie 
the decennial settlement, and that Government was 
competent to give such confirmation Lopez v Mad- 
dan Thakoor . . . 5 B L. R , 521 

S. C. Lopez v, Muddun Mohun Thakoor 
[13 Moore’s I. A., 467: 14 W, R., P. C., 11 

15„ Proof of lost sanad.— Mirasi- 

dars. — Proof of title — Evidence,-- Long possession, 
— Mirasidars who had sanads, hut who have lost them, 
and those who never had them, may prove their title 
by other evidence, and long possession is a strong ele- 
ment m such pi oof A sanad is not indispensable to 
the proof of muasi tenure. A mirasi right or perpe- 
tuity of tenure, like other facts, may he proved by 
vanous means. Babaji v Narayan 

[I. L. R„ 3 Bom., 340 

16. Evidence — J Beng, 

Reg IT of 1819, s. 28 eng Reg XIV of 1825, s. 
3 — Title, — Where an alleged original sanad was lost, 
the Judicial Committee, m view of the strict nature 
of the proof lequired m cases of claim under ancient 
sanads by Regulations II of 1819, section 28, and XI Y 
of 1825, section 3, and taking all the circumstances 
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into considei »tion, lefused to considei the title under 
it established Forester v Secretary oe State 

[12 B. L R., 120 ‘18W.R, 349 
L. R„ 1. A , Sup Vol , 10 

SANCTION OP BOARD OP REVENUE. 

See Partition— Form or Partition 

[2 N. W., 26 

See Partition— Miscellaneous Cases 

[5 B. I*. R„ 135 : 13 W. R., 381 

SANCTION OP COURT. 

See Compromise — Construction, Enforc- 
ing-, Refect op, and setting aside 
Deeds oe Compromise 

[I. L. R., 6 Calc , 687 

SANCTION OP GOVERNMENT TO 
SUE. 

See Nawab oe Surat . 12 Bom., 156 

SANCTION TO GRAZE CATTLE. 

See Bombay Act 1 oe 1865, s 32 

[I. L. R., 2 Bom., 110 

SANCTION TO PROCEEDINGS IN 
LUNACY. 

See Lunatic . 8 B. L. R., Ap , 50 
SANCTION TO PROSECUTION. 

Col. 

1 Application for, and Grant oe, s 

Sanction . . 5508 ’ 

2 Where Sanction is necessary . 5509 

3 When Sanction maybe granted .5512 

4 Notice oe Sanction . . 5513 

5 Nature, Form, and Sufficiency of 

Sanction . .5513 

6 Power to grant Sanction . 5520 

7 Discretion in granting Sanction 5523 

8 Fresh Sanction 5526 j 

9 Power to question Grant of Sanc- 

tion , 5527 

10 Want oe Sanction . . 5527 

11. Non-compliance with Sanction . 5529 

See Act XXVII oe 1870 I 

[6 B. L R , Ap , 98 
15 W. K., Cr., 2 

See Appeal in Criminal Cases— Acts— 
Presidency Magistrate’s Act. 

[I. L. R., 2 Calc , 466 

See Criminal Procedure Code, 1882, s. 
197 (1372, s. 466). 

[I. L. R., 2 Bom., 481 

See District Judge, Jurisdiction oe— 
[I. L R., 7 Mad., 314 

See Registration Act, 1877, s 82 

[I. L. R , 11 Calc, 566 
8 B. L. R., 422 : 17 W. R., Cr., 39 
5 B. L R., Ap., 89 : 18 W. R., Cr., 15 
8 B. L. R,, 423, note : 14 W. R., Ci\, 74 
24 W. R., Cr., 1 


SANCTION TO PROSECUTION — conti- 
nued. 

See Registration Act, 1877, s 83 (186G, 
s 95). 

[4 B. L. R., Ap, 69; 13 W. R, Cr , 21 

See Superintendence oe High Court^- 
Civil Procedure Code, s 622. 

[I. L. R., 3 All, 508 

1. APPLICATION FOR, AND GRANT OF, 
SANCTION. 

1 . Court to winch application 

should be made. — Criminal Procedure Code 9 
1869 , s 169 — An application undei section 169 of 
the Criminal Procedure Code, praying for sanction to 
institute a prosecution on a chaige of pei jury, should, 
as a general mle, be first made to the Court before 
which the perjury is alleged to have been committed 
In the matter oe the petition of Rajah oe 
Venkatageri .... 6 Mad., 92 

In the matter oe the petition oe Sheebper- 
shad Chuckerbutty . 17 W. R., Cr., 46 

2. Change of incum- 

bents of office of Subordinate Magistrate — A Subor- 
dinate Magistiate lefused to giant sanction for a pro- 
secution undei section 169 of the Criminal Procedure 
Code, 1861, on the sole ground that the perjury was 
alleged to have been committed before his predecessoi 
m office. Held that the Subordinate Magistiate was 
wrong m bis constiuction of the section The Couit 
befoie which the perjuiy is alleged to have been com- 
mitted is to give the permission the change of incum- 
bent leaves it still the same Couit Anonymous 

[7 Mad., Ap., 12 

3 . Initiation of case needing 

sanction. — Initiation by pai ty and by Court — Cri- 
minal Procedure Code> 1861 , ss 170 t 171 — In a case 
undei section 170, Cimnnal Procedure Code, 1861, the 
initiative was taken by the party interested, and the 
Couit took no pait m the matter except m the way 
of giving or 1 ef using its sanction Section 170 con- 
templated cases m which the Court itself took the 
initiative, hut it w^as not intended that the Court 
should proceed m the manner theie descubed, except 
when the propriety or necessity of doing so is unmis- 
takeable. In the matter oe Koonj Beharee 
Ghur 11 W. R., 171 

4 Initiation by Court . 

— Criminal Procedure Code , 1872 s s 468 — False 
charge — Penal Code , s 211 — There being nothing 
m the law requmng that sanction to prosecute under 
section 211 of the Penal Code should only be granted 
upon application by a private prosecutor, a Distuct 
Magistiate was competent, undei section 468 of the 
Code of Criminal Pioceduie, of his own motion to 
direct a prosecution where a complaint had been 
entei tamed and found to be false by a Magistrate 
subordinate to him Jugut Mohini Dasseb v 
Madhu Sudhan Duti . . 10 C. L. R., 4 

5, Initiation by Court . 

— Criminal Procedure Code } 1872 3 ss. 470 , 471 . — 
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SANCTION TO PROSECUTION — conti- 
nued 

1. APPLICATION FOE, AND GRANT OF, 

S AN CTION— c onimued. 

Initiation of case needing sanction— com- 
timed. 

There was a difference in the proceedings to he 
adopted when a sanction was given under section 
470, and the institution by the Court of its own mo- 
tion of proceedings undei section 471. Gy an 
Chundeb Roy v Protap Ch under Doss 

[I. R. R., 7 Calc., 208 :8C.L. R., 267 

2. WHERE SANCTION IS NECESSARY. J 

6 . Prosecution of Municipal 

Corporation. — Presidency Magistrates 3 Act (IV 
of 1877), s 39 — Public servant — A Municipal Cor- 
poration was not a public servant within the meaning 
of section 39 of Act IY of 1877, and might, therefore, 
be prosecuted under the Penal Code without the 
preliminary sanction of the Government required by 
that section. Empeess v. Municipal Coepoeation 
op tee Town op Calcutta 

[L R. R„ 3 Calc., 758 : 2 C. R. R„ 520 

7. Prosecution of Judge.— Sanc- 

tion of Government. — Criminal Procedure Code , 
1861 , s. 167. — The sanction of Government is re- 
quired for the prosecution of any Judge, if a com- 
plaint is made against him as Judge. Construction 
of section 167 of the Criminal Proceduie Code, 1861 
Anonymous . . # 6 Mad., Ap., 22 

8. | Criminal Proce- 

dure Code , 1882 , s 197 — Sanction to 'prosecute Judge 
for ivords uttered on the bench. — Where a Judge was 
charged with using defamatory language to a witness 
during the trial ot a suit, — Held that, under section 
197 of the Code of Criminal Procedure, the com- 
plaint could not be entei tamed by a Magistrate with- 
out sanction. In be Gulak Muhammad Shaeip- 
ud-daulah . . . I. R. R., 9 Mad., 439 

9 . Offence committed m judi- 

cial proceeding. — False evidence. — No special 
sanction was needed for the prosecution of a person tor 
giving false evidence m a judicial proceeding Queen 
v. Ramaotab Panee . . 25 W. R., Cr., 5 

10 . Offence under s. 182, Penal 

Code. — Charge and conmchon under different section 
of Penal Code than that for which sanction was 
given — In a case in which a false charge was brought, 
a Magistrate gave the accused (A ) permission under 
section 169, Code of Criminal Procedure, 1861, to pro- 
secute the complamaut (B ) of an offence undei sec- 
tion 211, Penal Code The Magistrate tried the com- 
plaint of A as a complaint under section 211, but 
he subsequently framed a chaige against JB. under 
section 182, Penal Code, and punished him under 
that section. Hela, with reference to section 168, 
Code of Cnmmal Procedure, that the offences under 
sections 182 and 211, Penal Code, being offences I 
undei Chaptei XIV of the Code of Cnmmal Proce- 
dure, the Magisti ate was wrong m framing the J 


SANCTION TO PROSECUTION — conti- 
nued. 

2. WHERE SANCTION IS NEC ESSAR Y —con- 
tinued. 

Offence under s. 182, Penal Code —conti- 
nued. 

charge under section 182 without obtaining the pre- 
vious sanction of the Criminal Court which heaid the 
previous complaint of B. Raj Coomab v Kirthu 

0 jha . . . . . 13 W. R., Cr., 67 

11. Prosecution by 

private person . — Criminal Procedure Code , 1882, s , 
195 — A prosecution under section 182 of the Penal 
Code may he instituted by^a private person, provided 
that be first obtains the sanction of the public officer 
to whom the false information was given, or of his 
official superior. Queen- Fmpr ess v Radha Kuhan y 
I L. R , 5 All , 36, overruled. Queen- Empeess v. 
Jugal Kishobe . . I. R. R., 8 AIL, 382 

12. Charge under s. 82 of Re- 

gistration Act (III of 1877).— It is not neces- 
saiy that sanction should be given befoie instituting 
a charge under section 82 of the Registration Act. 
Gopi Nath v . Ruldip Singh 

[I. R. R., 11 Calc., 566 

13 . Prosecution for false charge 

in complaint made at police station.— 

Criminal Procedure Code, 1872, s 468 — A com- 
plaint made at a police station is not made befoie any 
j Civil or Criminal Court, and, if ltpioved false, prose- 
cution for it did not require the sanction ot any 
"Court undei section 468, Code of Criminal Proce- 
dure. Government op Bengal v Gokool Chun- 
dee Chowdhey . . . 24 W. R., Cr., 41 

Ram Runjun Bhandaei v. Madhub Ghose 

[25 W. R., Cr., 33 

14. Giving false evidence before 

a police pateL — Criminal Procedure Code, 1872 , 
ss. 467, 468.— Bom. Act VIII of 1867 ( Village 
Police), s. 13 — Penal Code (XLV of 1860), ss 181, 
191, and 193. — A person who makes a false state- 
ment upon, oath before a police patel acting under 
section 13 of Bombay Act VIII of 1867, gives false 
evidence within the meaning of section 191 of the 
Penal Code and is punishable undei section 193 j but 
his tnal for that offence required no sanction, a police 
patel not being a Criminal Couit within the defini- 
tion of section 4 of the Code of Criminal Proceduie 
(see section 468), although offences under Chapter X 
of the Penal Code committed before the same officer 
cannot be tried .without a sanction. (See section 467 
of the Code of Criminal Procedure) Imperatrix 
v. Iebasapa . . . I. R. R., 4 Bom., 479 

15 . Prosecution of police patel. 

— CnmmalPi oiedme Code , s . 466 — Bom 1872, Vil- 
lage Police Act ( VIII of 1867), s. 9.— Bom. Police 
Amendment Act (I of 1876). — The prosecution of a 
police patel, for an offence committed by him m his 
official capacity as such, needs no previous sanction 
The provisions of the Bombay Village Police Act 
(VIII of 1867), section 9, as amended by the Bom- 
bay Police Amendment Act (I of 1876), render a 
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SANCTION - TO PROSECUTION-oonit- 

nued 

2 WHERE SANCTION IS NECESSARY -con- 

tinned . 

Prosecution of police pa tel — continued, 
police patel removeable from bis office without the 
previous sanction of Government, and theiefoie sec- 
tion 466 of the Cummal Procednie Code (Act X of 
1872) did not apply Imperatrix v Bhagwan 
Devbaj . . . I. Lu R., 4 Born,, 357 

10 . Prosecution on alternative 

Charge. — Giving false evidence m one Court or m 
another — Criminal Procedure Code , 1872, s 4:70 — 
When it is intended to chaige a person with having 
made a false statement in the Court of a Magistrate, 
or, alternatively, a false statement m the Court of a 
Subordinate Judge, there must be a propei sanc- 
tion for a prosecution on each branch of the alterna- 
tive. In be Balaji Sitaram . . 11 Bom., 34 

17. ■ Accused to whom 

pardon has been tendered. Contradictory statements 
of — False evidence — When a pardon is legally tender 
ed to the accused under section 337 of the Cummal 
Procedme Code (X of 1882), and the accused makes a 
statement on oath which he retracts in a subsequent 
judicial proceeding, a proper sanction is necessary foi 
a piosecution foi giving false evidence on each branch 
of the alternative charges In re Balagi Sitaram , 
11 Bom,, 34, followed. Queen-Empress v Bala 
Jiva . • I* Ii. R., 10 Bom., 190 

18. Charge of forgery. — Forqed 

document used m civil case . — Power of Deputy 
Magistrate — Criminal Procedure Code, 1S61, ss. 
169, 170 . — A Deputy Magistrate could not commit a 
person foi forgery under section 170 of the Code of 
Criminal Piocedure, when the Civil Court had sanc- 
tioned the prisoners committal under section 169, 
unless with the express sanction of that Court 
Queen v Dwareanath Bose 2 W. R., Cr., 31 

19. — Forged document 

used in civil case — Power of Magistrate — Criminal 
Procedure Code , 1861, s 170. — Section 170, Code of 
Criminal Procedure, lef erred only to cases where a 
forged document had been put in evidence m a Civil 
or Criminal Court, m otbei cases, a Magistiate was 
competent propno motu to inquire into allegations 
of forgery, and no sanction under section 170, Code 
of Criminal Procedure, was necessary Queen v 
Ramdharry Singh . . 10 W. R., Cr., 5 

20. — Criminal Proce- 

dure Code, 1872, s 469 — Prosecution of witness for 
forgery — The sanction requued by section 469 of the 
Criminal Procedure Code as a condition precedent to 
the piosecution of a party to a civil suit for forgery 
of a document given m evidence m such suit is un- 
necessary m the case of persons not parties to, but 
witnesses m, the suit, who are charged -with the 
forgery of the document jointly with a party to the 
suit. E abaea Vie an a v Queen 

[I. L. R., 3 Mad., 400 


SANCTION TO PROSECUTION — conti* 

nued . 

2. WHERE SANCTION IS NECESSARY— con- 
tinued 

21. Offence before or against 

Mamlatdar’s Court. — Code of Criminal Proce- 
dure, Act X of 1872, s 468 — The Mamlatdar’s Court, 
constituted by Bombay Act III of 1876, was a Civil 
Court within the meaning of section 468 of the Code 
of Cummal Procedure, therefore a complaint of an 
offence mentioned in that section, when such offence 
is committed before or against the Mamlatdar’s Court, 
could not be entei tamed m the Cummal Courts except 
with the sanction of the Mamlatdar’s Court or of the 
High Court to which it is subordinate In be 
Savanta . . . I. L. R,, 5 Bom., 137 

3. WHEN SANCTION MAY BE GRANTED. 

22. Sanction previous to pro- 

secution. — Jurisdiction of tribunal without sanc- 
tion — Illeqal conviction — Criminal Procedure Code, 
1861, s 167 — Section 167 of the Code of Criminal 
Procedure lequired that sanction to prosecutions 
theiein mentioned should be given before any such 
prosecution was commenced, and, until the sanction 
was obtained, the tribunal by which the offence was 
triable bad no jui lsdiction, and a conviction founded 
on evidence taken without such sanction would be 
bad Reg v. Pabshram Keshav 

[7 Bom., Cr., 61 

See Queen v Mohima Chundee Chuckerbutty 

[7 B. L. R., 26 : 15 W . R., Cr., 45 

23. Prosecution for perjury.— 

Sanction after order for committal to sessions — 
Sanction to a prosecution for perjuiy may be given by 
the Couit before which the perjury was committed 
at any time, even after the order foi commitment to 
the sessions has been made Queen v. Golab Singh 
[3 B. L. R., A. Cr, 10 

Queen v Lekhbaj 

[2 N, W 132 : Agra, F. B., Ed. 1874, 206 

24 Sanction “at any time.’ 9 — 

Criminal Procedure Code , 1861 , s 169 “ At any 

time”—Xhe words “such sanction may he given 
at any time” m section 169, Code of Criminal Pro- 
cedure, must be constiued reasonably, and “any 
time” meant a time which did not unduly prejudice 
the party to he piosecuted, or put him m a worse 
position than he was before. Seetabam Sahoo v. 
Shewgo lam Sahoo . * 18 W. R., Cr., 62 

25. — Sanction after 

trial and conviction . — Criminal Procedure Code , 
1872 s 470 — Under the words “ at any time ” in 
section 470 of Act X of 1872, sanction to prosecute 
could not be given after the trial and conviction of 
the accused peison Empress op India v. Sab- 
sueh . - • . I. Ii. R., 2 All,, 533 

20, • Charge of false 

evidence on alternative statements after tender of 
pardon —The sanction necessary for a charge of giv- 
ing false evidence made by the accused m letractmg, 

8 o 


iv 



( 5513 ) 


DIGEST OF CASES. 


( 5514 ) 


SANCTION TO PROSSCUTION-co^i- 

Ttued 

3. WHEN SANCTION MAY BE GRANTED 
— continued. 

Sanction <6 at any time continued. 

in a subsequent judicial proceeding, a statement made 
by bxm on oatb after a tender of pardon, can only be 
granted before, and not after, the commencement of 
the prosecution. Queen-Empress «. Dal a Jiya 

[I. X*. R., 10 Bom., 190 

4. NOTICE OF SANCTION* 

27. Necessity of notice. — Crimi- 

nal Procedure Code (Act X of 1882), s . 195, cl c, 
para. 2.— A sanction to prosecute, when applied for 
subsequently to the termination of the proceedings 
in the course of which the offence is alleged to have 
been committed, ought not to be granted, unless 
the person against whom the sanction is applied for 
has had notice of the application and an opportunity 
of being heard. Abell ax h Singh v. Khub Lall 

[I. L. R., 10 Calc., 1100 

28. Criminal Pro- 

cedure Code {Act X of 1882), s . 195. — Notice to 
accused — Held by the Full Bench that no notice 
is necessary to the person against whom it is intend- 
ed to proceed, before the Court, before which the 
alleged offence has been committed, can, under 
section 195 of the Criminal Procedure Code, sanc- 
tion a complaint being made to a Magistrate regard- 
ing one of the offences specified m that section. 

£n THE MATTER OP THE PETITION OP KBISHNA- 

nund Das. Keishnanund Das v Haei Beea 

[I.L.R., 12 Calc., 58 

5. NATURE, FORM, AND SUFFICIENCY OF 
SANCTION. 

29. Nature of sanction.— Per- 

misswe nature of sanction — Discretion of party 
obtaining sanction — Criminal Procedure Code, 1872 , 
s. 468. — The sanction to prosecute, contemplated m 
section 468 of the Criminal Procedure Code, was not 
a direction to prosecute, but was a permission granted 
to a private person to exercise his own unfettered 
discretion as to whether he would take proceedings or 
not In the matter op the petition op Gri- 
DHABI MoNDUL. GELDHARI MONDUL V. UCHIT 

Jna . X. Xi. R., 8 Calc., 435 : 10 C. L. R., 46 

30. • Sanction by High 

Court to prosecution for perjury. — Presumption 
that proper procedure unit be adopted . — Where the 
High Court sanctions a prosecution for perjury, it is 
implied that the pioper legal procedure will be 
adopted, and the proceedings instituted m a Court 
having jurisdiction to entertain the charge Keerut 
Singh v. Narain Passes . 25 W. R. s Cr,, 14 

31. Form of sanction.— Sanction 

m writing and attached to record —It is very desir- 
able that such sanction or direction should he m 
writing and attached to the record, but it is by no 
means legally imperative. Queen v. Kristna Rau 

[7 Mad., 58 


SANCTION TO PROSECUTION— conti- 
nued, 

5. NATURE, FORM, AND SUFFICIENCY OF 
SANCTION — continued . 

Form of sanction— continued. 

32, The law does 

not require the sanction to a prosecution to be 
given m any particular form of words. Queen v m 
T i FR ffR AtT 

[2 1ST. W., 132 : Agra, i 1 . B„ Ed. 1874, 206 

33, — — — Criminal Pro- 

cedure Code . , 1861 , 55. 169, 170.— Statement of parti- 
cular offences — When a Civil Court gives sanction to 
a prosecution under sections 169 and 170, Code of 
Criminal Procedure, it should state with precision 
the particular offence or offences for the prosecution 
of which it gives sanction. Queen v. Ooma Moyer 
Debea . » * • .13 W. R., Cr., 25 

34, General sane - 

tion — Prosecution for false evidence — Penal Code , 
5 193. — A general sanction by a Judge to a prosecu- 
tion for giving false evidence under section 193 of 
the Penal Code, and for false verification, is not suf- 
ficient. The exact words upon which the prosecu- 
tion is based, and the exact offences which the 
Magistrate is to investigate, should he pointed out. 
Queen v. Kabtich Chunder Holdab 

[9 W. R., Cr., 58 

Contra , Queen v . Habib Bux alias Kabir 
Mahomed , . .11 W. R., Cr., 17 

35 , - — Pro sec uti on 

under Criminal Procedure Code , 1872, s. 470 — Re- 
quisites of proper sanction . — A sanction for a prose- 
cution under section 470 of the Criminal Procedure 
Code must designate the Court where the false state- 
ment was alleged to have been made and the occasion 
on which it was committed. It is desirable, if not 
necessary, that m the sanction for prosecution the 
description of the offence intended to be prosecuted 
should be stated m general terms, although details 
may be omitted. In be Balaji Sitaram 

[11 Bom., 34 

30, — Criminal Proce- 

dure Code, 1882, 5. 195 — False evidence. — Specifica- 
tion of place and time of offence — A sanction to a 
prosecution for giving false evidence granted under 
section 195 of the Criminal Procedure Code should 
specify the place where, and the time when, the alleg- 
ed false evidence was given, and m substance the as- 
signments of perjury, as also the sections of the Penal 
Code under which proceedings are authonsed. Has 
Dial v. Dqorga Prasad . I. L. R., 6 AIL, 105 

37 , Specification of 

place and occasion of offence — Criminal Procedure 
Code, 1882, s. 195 — Sanction to a prosecution grant- 
ed under section 195, Criminal Procedure Code, 1882, 
should specify the Court or other place in which, and 
the occasion on which, the offence was committed; 
and such sanction should not be granted without a 
pielinunary inquiry, where such inquiry is “ neces- 
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SANCTION TO PROSECUTION— conti* 

nued, 

5, NATURE, FORM, AND SUFFICIENCY OF 
S ANCTI ON ^continued, 

Porm of sanction— continued. 

sary,” within the meaning of section 476 of the 
Code. Empress v, Narotam Das 

[I. L. R., 6 All., 98 

S 8 . Specification of 

particulars of offence — Criminal Procedure Code , 
1882 , s. 195 — False evidence — Preliminary inquiry 
—In a suit on a bond, instituted m the Court of a 
Munsif, the question whether the defendant had 
executed the bond or not was referred to arbitra- 
tion The aibitrator decided that the defendant 
had not executed the bond, and that it was a for- 
gery. The Munsif dismissed the suit m accord- 
ance with the award. The defendant then applied 
to the Munsif for sanction to prosecute the plaintiff, 
without specifying m his application the offences m 
respect of which he desired to prosecute. The Mun- 
sif granted sanction, merely observing that there 
were sufficient grounds for sanctioning the prosecu- 
tion, without giving any reasons or specifying the 
offence oi offences in respect of which sanction was 
granted Meld that the terms in which the Munsif 
had given his sanction to a prosecution were not 
sufficiently explicit, and that he should have mention- 
ed the section or sections of the Penal Code under 
which he authorised criminal proceedings to be taken, 
as also m a general way the offence or offences to be 
charged, the date of commission, and the place where 
committed Further, that as the Munsif himself 
had not determined the question of forgery m the 
suit, he should have made some mquiiy to satisfy 
himself that theie weie materials to justify a prose- 
cution. Parsotam Lal v. Bijai 

[I. Ii. R., 6 All., 101 

39. — Omis si on to 

specify particulars of offence — False evidence . — 
Criminal Procedure Code (Act XXV of 1861), ss . 

169 and 170 — Where persons were chaiged with 
offences undei sections 47i and 193 of the Penal 
Code, committed in proceedings before the Civil 
Court, and for which therefore the sanction of the 
Civil Court was necessary under sections 169 and 

170 of Act XXV of 1861 , — Meld that the sanction, 
which simply gave permission, and did not specify 
the particular act or acts and the particular words 
which constituted the offences, was insufficient. 
Queen a?. Gabind Chandra Ghose 

[7 B. Iu R„ 28, note : 10 W. R<, Cr., 41 

40. - j Refusal of sanc- 

tion under mistake or as being unnecessary . — Meld , 
that the declining by a Court of Revenue to sanc- 
tion a prosecution under sections 468 and 469 of 
Act X of 1872, under a mistaken view of the law 
and under the impression that sanction was unneces- 
sary, did not constitute sanction Emfbess of 
India a, Sabsukh . . I. Xi. R., 2 All., 533 

41. Statement by Col - 

factor that he has no objection to give sanction again 

IV 


SANCTION TO PROSECUTION- conti* 

nued . 

5. NATURE, FORM, AND SUFFICIENCY OF 
SANCTION — eonti nued . 

Form of sanction — continued, 

after sanction by "Deputy Collector — In a suit by A* 
for arrears of rent above R 100 , a decree was passed 
against JB , C , and D , wherein ceitam documents 
filed by them were held to be forgenes A, ap- 
plied for, and obtained, an order from the Deputy 
Collector who tued the suit, for leave to prosecute 
JB, and C m the Criminal Court A . afterwards 
applied to the Collector foi leave to prosecute P , C , 
and D , wheieupon the Collector passed the follow- 
ing order “ Sanction has already been given once 
by the Deputy Collector I, however, have no ob- 
jection to give it a second time, as the petitioner 
desires it.” D. was convicted by the Sessions Judge 
on a charge under section 471 of the Penal Code* 
On appeal by D, — Meld that no proper leave had 
| been obtained to prosecute D , and tbis defect was 
not cured by the subsequent proceedings, and the 
conviction must be quashed. Queen v, Mahima 
Chandba Chuckerbutty 

[7 B. L. R., 26 : 15 W. R., Cr., 45 

42, Statement by 

Munsif that he has no objection to give sanction if 

I evidence is thought sufficient . — Sufficiency of sane - 
! tion — On an application to a Munsif for sanction 
to prosecute, the following order was made upon the 
petition . “ If the petitioner thinks there is sufficient 
evidence against A , I have no objection to give such 
* sanction ” Meld that the order was not a sufficient 
sanction to support a prosecution In the matter 
of Jadu Nath Hazra v. Annoda Prosad Sircar 

[11 C. Xj. R., 53 

43 , Penal Code, s, 

193 — Sufficiency of sanction —Sanction for the 
prosecution of the accused was accorded by an As- 
sistant Sessions Judge m the following terms : 
“There is no doubt whatever that Tai, Baji, and 
Bala, these three persons, made before me ceitain 
statements contradictory of the statements which 
they had made before the committing Magistiate. 
Therefore, it from such statements of thens they may 
be liable to any charge, there is sanction fiom here ” 
(ze, I give my sanction) “for their piosecution.” 
Meld that this gave sufficient sanction for the pro- 
secution of the accused under section 193 of the 
Penal Code, and that it was not necessary that the 
authority giving the sanction should specify the 
paiticular section of the Penal Code under which the 
accused was permitted to he prosecuted. Reh. v . 
Tai 8 Bom., Or., 24 

44 , Issue of warrant, 

—Implied sanction. — Criminal Procedure Code, 
1861 , s. 169.— The object of the sanction required by 
section 169, Code of Criminal Procedure, was to ensure 
that the prosecution should be instituted after due 
consideration on the part of the Court before whom 
the false evidence was given, or on the pait of a 
Court to which such Court was subordinate. When a 
Magistrate perused the papers of a case which had 

8 0 2 
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S AUCTION TO PROSECUTION— conti- 
nued. 

5. NATURE, FORM, AND SUFFICIENCY OF 
SAN CTIO N — c ontmued 

Form of sanction — continued 
teen forwarded to hun by a Subordinate Magistrate 
for consideration, and then sent on the papeis to the 
District Superintendent of Police with an opinion 
adverse to the prisoner, and the District Superintend- 
ent of Police requested the Magistrate to issue a 
warrant against the piisoner, charging him with 
giving false evidence, it was held that the issue of 
the warrant was a sufficient sanction, under section 
169, on the part of the Magistrate. Qtjeen v. 
Mahomed Hossain . . 16 W. R., Cr., 37 ] 

45. — * Instruction from 

Sessions Judge to Magistrate — Criminal Procedure 
Code , 1872, s 468— Prosecution for giving false 
evidence — An instruction to the Magistrate of the 
district by the Court of Session, contained in the 
concluding sentence of its judgment m a case tried 
by it, to prosecute a person for giving false evidence 
before it m such case, was held not to amount to sanc- 
tion to a prosecution of such person for such offence, 
within the meaning of section 468 of Act X of 1872, 
that section supposing a complaint, or at least an ap- 
plication for sanction for a complaint Empress v 
Gobardhan Das , . 1. 1». R., 3 All., 62 

46. Order of Munsf 

directing that Magistrate inquire into a case — 
Criminal Procedure Code , 1882, ss 195 and 476 . — ^ 
" Sanction .”— " Complaint ” — Civil Procedure Code ■, 
1882, s 64$. — On the 2nd August 1884 a Munsif, 
who was of opinion that m the course of a suit which 
had been tried before him certain persons bad com- 
mitted offences under sections 193, 463, and 471 of 
the Penal Code, and that the prosecution of these 
persons was desirable, made an order which he de- 
scribed as passed under section 643 of the Civil Pro- 
cedure Code, and in which he directed that the 
accused should be sent to the Magistiate, and that the 
Magistrate should inquire into the matter In May 
1885, upon an application by one of the accused 
to the District Court to "revoke the sanction for 
prosecution granted by the Munsif,” it was contend- 
ed that the “sanction ” had expired on the 2nd Feb- 
ruary 1885, and had ceased to have effect. Held by 
the Pull Bench that the Munsif" s order, whether it 
was or was not a sanction, was a sufficient “ com- 
plaint” within the meaning of section 195 of the 
Criminal Procedure Code, and that the limitation 
period pi escribed by that section was not applicable 
to the case Per Petheram, C. J., and Straight, 
J. — That, consideimg that section 643 of the Civil 
Procedure Code was closely similar to section 476 of 
the Cuminal Proceduie Code, the MunsiFs order 
might be taken as having been passed under the 
latter section. Also per Petheram, C J , and 
Straight, J — The words in section 195 of the 
Criminal Procedure Code, "except with the previous 
sanction or on the complaint of the public servant 
concerned,” must be read m connection with section 
476, which was enacted with the object of avoiding 
the inconvenience which might be caused if a Munsif, 


r 

SANCTION TO PROSECUTlON-co^*- 

nued. 

5, NATURE, FORM, AND SUFFICIENCY OF 
SAN CTION — continued . 

Form of sanction — continued . 

or a Subordinate Judge, or a Judge, were obliged to 
appear before a Magistrate and make a complaint on 
oath, like an ordinary complainant, in Older to lay 
the foundation for a prosecution. The language of 
section 476 indicates that where a Court is acting 
under section 195, a complaint in tbe strict sense of 
tbe Code is not required, and that the procedure 
therein laid dd$vn constitutes the "complaint” men- 
tioned in section 195 Ishri Prasad v. Sham Lad 
[I. L. R., 7 AH., 871 

47. - Report of police 

or medical officers. — Prosecution under Pom Mili- 
tary Cantonments Act , III of 1867. — Reports of police 
or medical officers are not a sufficient sanction for 
prosecutions under this Act A complaint on oath 
or solemn affirmation is necessaiy, Reg. v Lad it 

[7 Bom., Cr., 87 

48. Implied sanction • 

— Criminal Procedure Code , 1869, s 168 — Penal 
Code, ss 177 , 193 , — Framing chaige — The form of 
an accusation by a District Superintendent of Police, 
under section 193 of the Penal Code, does not 
preclude a Magistrate from framing the charge 
under section 177; the sanction of the District 
Superintendent required under section 168, Code of 
Criminal Procedure, to give the Magistrate jurisdic- 
tion, need not he express, but might be implied. IN 
THE MATTER OP ASHRUPP HOSSEIN 

[16 W . R., Cr., 67 

49. Implied sanction , 

— Criminal Procedure Code , 1861, s . 169. — Where 
the Magistrate before whom a witness gave false 
evidence himself committed such a witness for trial, 
his sanction of the prosecution, under section 169 of 
the Criminal Procedure Code, was held to he implied, 
Reg. v Muhammad Khan valad Imam Khan 

[6 Bom., Cr., 54 

50. Implied sanction . 

— Prosecutionfor non-attendance m obedience to sum- 
mons — Criminal Procedure Code, 1861, s. 168 . — 
Piosecution for non-attendance m obedience to a sum- 
mons was entertained without the sanction required 
by section 168 of the Criminal Procedure Code. Held 
that there was an implied sanction for the prosecution, 
as the conviction was by the same Magistrate whose 
summons was treated with contempt Reg v, Gantt 
bin Tatia Sedar , . 5 Bom., Cr., 38 

51. — — — Implied sanction. 

— Direction to commit. — When a Sessions Court 
directs a commitment, it must be taken to sanction 
the prosecution out of which the commitment arises. 
Queen «. Lekhraj 

[2 N. W., 132 : Agra, F. B., Ed. 1874, 206 

52. Letter from 

Civil Court to Subordinate Magistrate — Specific a* 
tion of sections of Penal Code for which sanction w? 
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SANCTION TO PROSECUTION — conti- 

nued 

5 . NATURE, FORM, AND SUFFICIENCY OF 
SANCTION — continued 

Form of sanction— continued 

given — Jurisdiction of Magistrate to commit under 
other section — Where a Civil Court, by letter to a 
Suboidmate Magistrate with committing poweis, 
gave sanction for the prosecution of tbe accused 
under sections 463 and 471 of the Penal Code (mak- 
ing and using a false document), and where the 
Magistiate, m committing the accused for trial, m 
addition to fiammg a charge under these sections, 
added a head of charge under section 193 (giving 
false evidence), it was held that the Magistiate had 
no jurisdiction to commit the accused for trial on the 
last-mentioned head of charge, Reg- v. Stjbi Sani 

[8 Bom., Cr„ 28 

53. Sufficiency of sanction.— 

Sanction of official superior, — Penal Code , s. 182 , — 
Criminal Procedure Code , 1861, s, 168. — Where a 
prosecution of an offence under Chapter X of the 
Penal Code was instituted by an inferior ministerial 
servant under sanction of the authority of his official 
superior, the provisions of section 168 of the Code of 
Criminal Procedure were held to have been complied 
with Queen v, Ram Colam Singh 

[11 W. B., Cr., 22 

See In the matter or the petition op Abdool 
Luteep . . . . 9 W. B., Cr., 31 

54. — Sanction of 

official superior. — Criminal Procedure Code , 1861, 
s 169 — Judicial Commissioner sitting as Sessions 
Judge. — Where the Judicial Commissioner of Assam, 
sitting as Sessions Judge, certified, in his capacity of 
Judge of the Chief Civil Court m Assam, that a 
charge of false evidence was entertained with the 
sanction of the District Court of Assam, to which 
the Court of the Munsif of Dehrooghur, before or 
against which the offence was committed, was sub- 
ordinate,— Meld that the sanction required by sec- 
tion 169, Code of Criminal Procedure, had been given 
Bapoobam Aham v . Gungabam Kacjharee 

[17 W. B„ Cr., 54 

55. - — Sanction men- 

tioning wrong section of Code. — Criminal Procedure 
Code , 1861, ss 169,170. — Prosecution under different 
section than that for which sanction was obtained. 
— 'Pie prosecutor applied to a Civil Court for leave 
to prosecute, under section 170 of the Criminal Proce- 
dure Code, a witness who had appeared before the 
Court The Court granted the permission as applied 
for. The piisoner was tried for and convicted of an 
offence coming under the provisions of section 169 
of the Criminal Procedure Code, Held that the 
mention of section 170 m the permission to prosecute 
granted by the Civil Couit might be treated as 
surplusage, and that the prisoner was rightly con- 
victed. Reg. v. Khushal Hibaman 

[4 Bom., Cr., 28 


SANCTION TO PBOSECTITION — coniU 

nued . 

5. NATURE, FORM, AND SUFFICIENCY OF 
SAN CTION — continued . 

Sufficiency of sanction— continued. 

— “Inferior ministerial officer P— -Criminal Proce- 
dure Code , 1861 , s 168 — The sanction of a District 
Superintendent of Police to the prosecution of a 
charge of giving false information, not to such Dis- 
trict Superintendent himself, but to an Assistant 
District Superintendent, was held to he no sufficient 
sanction under section 168 of the Criminal Procedure 
Code, 1861. The words “ inferior ministerial officer ” 
leferred to public servants of a lower giade than an 
Assistant Superintendent of Police. Queen v 
Ootum Chund . . . . 2EW, 287 

57. Criminal Pro- 

cedure Code , 1861, s 168 — Person charged with 
giving false information under Penal Code , s 182 
— ' Where a person was accused under section 182 of 
the Penal Code with having given false information 
to a head constable, it was held that the provisions of 
section 168 of the Code of Criminal Procedure, 1861, 
bad been sufficiently complied with, inasmuch as 
the lower Appellate Court stated in its judgment 
that “the case had been forwarded under section 182 
by the officer m charge of the District Superintend- 
ents office/* the District Superintendent being the 
official superior of the head constable Queen v, 
Gbish Chunder Sirkar . 19 W. B., Cr., 33 

58. « * Sanction given 

by Judge who afterwards tried the case . — Criminal 
Procedure Code , 1872, s . 469.— The Court declined 
m this case to say under section 469 of the Code of 
Criminal Procedure, 1872, that a conviction was bad, 
because the Judge who tued the case and tbe Judge 
who sanctioned the cmmnal proceedings was the 
same person. Queen v. Subal Chunder Gangooly 

[22 W. B., Cr., 16 


6 POWER TO GRANT SANCTION. 

59. — Implied power —Criminal 

Procedure Code, 1869, s 167 —Prosecution of public 
servant — Upon the construction of section 167 of 
the Criminal Procedure Co He,— Held that the sec- 
tion by implication vested m the Court oi authority 
to whom the J udge or other public servant not re- 
moveable, &c., was subordinate, tbe power of sanction- 
ing or directing such prosecution It did not say 
that the Government must give the power, but that 
it shall exist unless limited or reserved Every 
Court or authority, therefore, has it unless theie is a 
limitation Queen v. Kristna Rau . 7 Mad., 58 

80 . Power to sanction where 

no particular party is accused . — Sending case 
for investigation — A Court had power to send a case 
for investigation to a Magistrate under section 171 
of the Criminal Procedure Code, 1861, where no par- 
ticular individual had been accused. Essan Chun- 
dee Dutt v . Prannath Chowdhry 

[W, B., P. 71 


56. — - Sanction by offi- 

cial superior. — District Superintendent of Potioe. 
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SANCTION TO PROSECUTION— co»tfs- 

ntied, 

6. POWER TO GRANT SANCTION— continued. 

61. What Courts can give sanc- 

tion. — Criminal Procedure Code, 1872 , s 468 — 
Case settled without evidence. — The Courts that 
had jurisdiction to grant a sanction to proceedings 
under section 468 of Act X of 1872, were the Court 
"before which the offence was alleged to have been 
committed, and the Courts to which such Court is 
subordinate. In the matter or the petition op 
Kasi Chunh.ee Mozumdab. Juggut Chunbib 
Mozumbab v. Kasi Chunbeb Mozhmhab 

[I.D. R., 6 Calc., 440 

S. C. Kazi Chunbba Mozoombab v. Juggut 
Chunbba Mozoombab . 7 C. Xi. R., 330 

02. Power of appellate Court 

to sanction prosecution of abetment.— 
Offence committed before lower Court . — Where an 
offence was committed against a Court of first in- 
stance, the Appellate Court to which it was subordi- 
nate was competent to sanction a prosecution under 
Chapter XI of the Criminal Procedure Code, 1861. 
Sanction to such a prosecution might be given even 
if the offence was abetment. In the matter op 
Ishan Chundeb Ghose . . 15 W. R„ 352 

63. Power of Civil Court.— 

Criminal Procedure Code , 1861 , s. 170 — A Civil 
Court had no power to make an order, under section 
170 of the Criminal Procedure Code, sanctioning a 
prosecution for an offence committed before the Court 
of the Principal Sudder Ameen on the Small Cause 
side, that Court not being subordinate to the Civil 
Court. Ex parte Mahabingaiyan 

[6 Mad, 191 

64. Power of mamlatdar.— 

Sanction of Collector — Prosecution of kulharnifor 
false report — Criminal Procedure Code , 1861 , s 
167 — The sanction for the prosecution of a kulkarni 
for making a false report as a public servant, re- 
quired by section 167 of the Code of Criminal Pro- 
cedure, might be given by the mamlatdar or by tbe 
patil to whom such kulkarni was subordinate. The 
sanction of the Collector was not necessary for that 
purpose. Reg. v. Malhab Ramchandba 

[7 Bom., Cr,, 64 

85. Power of Revenue Court. 

— Criminal Procedure Code , 1872, ss. 468, 469, 470 
■ — Prosecution for offence against public justice and 
offence relating to document given m evidence . — 
“ Subordination 33 of Revenue Courts to High Court. 
— Held (Spankie, J , doubting), on a reference to the 
Pull Bench, that a Court offRevenue was a Civil Court 
withm the meaning of sections 468 and 469 of Act 
X of 1872. Observations by Stuart, C. J , on the 
“ subordination 33 of Courts of Revenue to the High 
Court within the meaning of sections 468 and 469 
of Act X of 1872. Empbess v. Sabsueh 

[I. I*. R., 2 AIL, 533 

66. Power of District Magis- 

trate. — Court of Assistant Magistrate — Prelimi- 
nary mqxiiry . — Criminal Procedure Code, 1882, ss. 


SANCTION TO PROSECUTION - —conti- 
nued. 

6. POWER TO GRANT SAN CTION —continued. 

Power of District Magistrate— continued. 

195 , 476 — The Court of an Assistant Collector is not 
subordinate to that of the Magistrate of the district 
withm the meaning of section 195 of the Criminal 
Procedure Code. Empbess v. Nabotam Das 

[I. D.R.,6 AH.,98 

67. — - - Criminal Pro- 

cedure Code , 1872, s. 46ft. — Relative positions of a 
Magistrate of the first class, the Magistrate of the 
District and the Court of Session . — Held (Oid- 
PlEirD, J, dissenting) that for the ^purposes of sec- 
tion 468 of Act X of 1872, a Magistrate of the fiist 
class was subordinate to tbe Magistrate of the distnet, 
and consequently application for sanction to prose- 
cute a person for intentionally giving false evidence 
before the former might, where such sanction was re* 
fused by the former, be made to the latter, and not 
to tbe Court of Session, which had not power to give 
such sanction. In the matteb oe the petition 
oe Gub Dayal . . I. Jj. R., 2 All,, 205 

68. — — — Criminal Pro- 

cedure Code, 1872, s. 468 — Sessions Court . — Magis- 
trate of first class . — Magistrate of district. — For the 
purposes of section 468 of the Code of Criminal Pro- 
cedure (Act X of 1872), a Magistrate of the first class 
was subordinate to the Magistrate of the district : 
a sanction given by the latter to prosecute a person 
for intentionally giving false evidence before the 
former was, therefore, legal and sufficient, notwith- 
standing the refusal by tbe former to give such 
sanction himself. Semble, — 'That the Sessions Court 
had not power to give such sanction Imperatrix 
v. Pabmanabh Pai ♦ I. Ii. R., 2 Bom., 384 

69. — Criminal Pro- 

cedure Code, 1872 , s. 468 — Subordinate Judge — 
District Judge. — For the purpose of sanctioning a 
criminal prosecution under section 468 of the Code of 
Criminal Procedure, the Court of the Subordinate 
Judge was subordinate to that of the District Judge, 
notwithstanding that the subject-matter of the liti- 
gation m the former Court involved more than 
S5,000, and an appeal lay direct to the High Court 
from the decision of that Court m that matter. 
Impeeatrix v. Laeshman Sakharam 

[I. L. R., 2 Bom., 481 

70. Power of second class 

Magistrate. — Criminal Procedure Code, 1872, s , 
467. — Sanction for prosecution for giving false in- 
formation to police officer, given by second class 
Magistrate of taloolc —A second class Magistrate of 
a talook, not being the official superior of a police sta- 
tion-house officer within the meaning of section 467 
of the Code of Criminal Procedure, 1872, could not 
sanction a prosecution under section 182 of the 
Penal Code for giving false information to the sta- 
tion-house officer, Queen v. Vebayubam PiliiAI 

[I. Jj. R., 6 Mad, 146 

71 . — Power of Subdivisionai 

Magistrate. — Criminal Procedure Code, 1882, s. 
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SANCTION TO PROSECUTION — conti- 
nued. 

6. POWER TO GRANT SAN CTION — continued. 

Power of Sutodivisioiial Magistrate— con- 
tinued, 

195. — Sanction to prosecute for false evidence grant- 
ed by Magistrate on revising calendar — A Subdm- 
sional Magistrate, after peiusmg the calendai of a 
ease tried by a Magistiate subordinate to him, sent 
for the record, and passed an order under section 195 
of the Criminal Piocedure Code, sanctioning the 
prosecution of a witness m the case for perjury 
Meld that the ozder was illegal. Queen- Empress v 
Kuppu . . . . I. L. R,, 7 Mad., 560 

72. Power of Small Cause Court 

Judge. — Proceeding before Registrar — Forgery — 
Criminal Procedure Code (Act XXV of 1861), s 
170 . — A specially registeied bond was presented 
before the Small' Cause Court Judge for execution, 
under section 53, Act XX of 1866, and a deciee pass- 
ed upon it m usual form. Subsequently the Regis- 
trar sanctioned the piosecution of the decree-holder, 
on the ground that the bond was a forgery The 
Small Cause Court Judge theieupon, on application 
made, without taking any evidence, or making fur- 
ther inquiry, set aside the decree, and sanctioned 
the piosecution under section 170 of the Criminal 
Piocedure Code Meld that he was justified m sanc- 
tioning the prosecution, hut not m setting aside the 
decree. Queen t? Nawab Singh 

[3 B. L. R., A. Cr., 9 

73. Power of Civil Judge. — 

Criminal Procedure Code , 1861 , ss 170 , 171 . — Power 
of Judge to malce order where application had been 
made to Sudder Ameen m whose Court offence oc- 
curred , and refused — The Civil Judge made an order, 
undei sections 170 and 171 of the Penal Code, direct- 
ing the Magistrate to investigate whether ceitam 
documents used before the Sudder Ameen were forged, 
and it so, by whom. Meld that he had jurisdiction 
to make the order, notwithstanding the Sudder Ameen 
had been applied to and had lefused to make a similar 
order, Radhanauth Banebjee v Kangalee Mol- 
bah . . . Marsh., 407 : 2 Hay, 538 

74. Power of Sessions Judge, 

— Sanction given on inquiry ordered during trial . — 
Where, during an inquiry into allegations that a con- 
fession had been made under such circumstances sis 
to render it inadmissible m evidence, the Sessions 
Judge accorded his sanction to the prosecution for 
perjury of some of the witnesses who deposed on be- 
half of the prisoners, the High Court consideied 
such a proceeding improper, and eminently cal- 
culated to defeat the object of the inquiry. Reg. v. 
Kashinath Dinkae . . 8 Bom., Cr., 126 


7. DISCRETION IN GRANTING SANCTION. 

75 . Exercise of discretion.— 

Criminal Procedure Code , 1861, s . 169 . — The discre- 
tion vested m a Civil Couit under section 169, Code 
of Criminal Procedure, of sanctioning a criminal 


SANCTION TO PROSECUTION 1 — conti- 

nued. 

7. DISCRETION IN GRANTING SANCTION 

— continued 

Exercise of discretion— continued. 

charge of perjury, was one that should be most care-* 
fully exercised. Queen v. Poosa Ram 

[6 W. R., Cr., 11 

76. Case settled with- 

out evidence being gone into — Criminal Procedure 
Code, 1872, s 468 — Per Gabth, C J — Where a 
case was settled without evidence being gone into, the 
Court in which the suit was brought, even if it 
had power to sanction criminal proceedings against 
any of the parties to such suit under section 468 of 
Act X of 1872, was guilty of great impropriety and 
indiscretion in so doing, inasmuch as it could have 
had no opportunity of judging of the bona Jides of 
the claim or defence In the matteb oe the peti- 
tion op Kasi Chunbeb Mozumdab Juggut 
Chunder Mozumbar v. Kasi Chunbeb Mozumbar 

[I. It. R., 6 Calc*, 440 

S. C. Kazi Chundba Mozoomdab v. Juggut 
Chunbba Mozoombae . 7 C. It R., 330 

77. Proof before 

Court of commission of offence — Criminal Proce- 
dure Code , 1882, s 195. — Before granting a sanction to 
prosecute under section 195 of the Code of Criminal 
Procedure,’ a Court is hound to satisfy itself that an 
offence has been committed , but it is not bound to 
hold any inquiry as to all the persons who may he 
implicated m such offence. In the matter op 
THE PETITION OP GOYINDANNAYAR 

[I. L. R., 7 Mad., 224 

78. • — Proof before 

Court of commission of offence — Criminal Proce- 
dure Code, 1882, s 195 — False charge 9 — Penal Code , 
s 211. — Preliminary inquiry . — A prosecution of a 
charge under section 211 of the Penal Code should 
not be granted under section 195 of the Criminal 
Procedure Code as a matter of course, bat only when 
the complainant can satisfy the Court that the in- 
terests of justice require a prosecution, and theie is 
a strong pnmd facie case against the accused Meld, 
therefore, where S } who had been tried befoie the 
Court of Session for an offence, and acquitted, applied 
to the Court, m respect of the criminal proceed- 
ings which had been instituted against him, for 
sanction to prosecute G-. for abetment of an offence 
under section 211 of the Penal Code, and the Ses- 
sions Judge granted the sanction, and there was 
nothing on the record of the criminal case or of the 
Judge’s proceedings to show on what grounds G. 
was accused of abetting a false charge, or on what 
grounds the Judge gave the sanction, that before the 
Judge gave the sanction he should have satisfied 
himself, by examination of S. or other inquiry, 
whether S. had sufficient grounds in fact fot accus- 
ing G., and whether there were good pnmd facie 
grounds for suspecting G. of abetting a false charge, 
and permitting a prosecution. In the matter op 
THE PETITION OP GAUBI SAKAI 

[I* I». R„ 6 AIL, 114 
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SANCTION TO PROSECUTION- conti- 

nued 

7. DISCRETION IN GRANTING SANCTION 
— continued* 

Exercise of discretion — continued . 

79. . , , — — Criminal Pro « 

cedui e Code , 1872) s. 468 . — Discretion of Sigh 
Court to grant sanction after refusal by Small 
Cause Court , — In a case in which the High Court 
was asked under section 468, Code of Criminal Pro- 
cedure, to sanction a prosecution for giving false evi- 
dence of a plaintiff m a suit before a Small Cause 
Court, which Court had refused such leave to the 
defendant, it was held that the High Court would 
not he justified m exercising the discretion vested in 
them by section 468 unless it appeared very clearly 
that there were strong grounds for granting the 
sanction. Money Mohun Bey v . Dinonath Mite- 
lick . . * * .22 W. R., Cr., 11 

80. — Criminal Pro- 

cedure Code } 1872 , s. 468. — Grounds for sanction . 
— Record — On an application for sanction to prose- 
cute under section 468 of the Code of Criminal Pro- 
cedure, 1872, it was not competent to the Court to go 
beyond the record in determining whether or not 
sanction should he granted when the record itself 
discloses no foundation for the charges. In re Kasi 
Chunder Mozumdar, I. L R ,6 Calc., 440 , ap- 
proved. Sangjxi Vera Pandia Chinn atambiab 
v. Queen. Zamutdae op Sivagibi v. Queen 

[I. Xi. R., 6 Mad., 29 

81. — Criminal Pro- 

cedure Code, 1882 , ss 202, 203, 476 — Penal Code , s. 
211 . — Complaint dismissed without preliminary in- 
quiry into the truth of complaint . — A Magistrate of 
the first class, after considering the result of an in- 
vestigation hy a pohce officer under section 202 of 
the Code of Criminal Piocedure, dismissed a com- 
plaint as false, and passed an order sanctioning the 
prosecution of the complainant for an offence punish- 
able under section 211 of the Penal Code, and di- 
rected a third class Magistrate to hold a preliminary 
inquiry, the offence being cognisable by the Court of 
Sessions only , — Seld that, as there was no applica- 
tion before the first class Magistrate for sanction to 
prosecute, the order must be taken to be a complaint 
made by the said Magistrate, and therefore, under 
section 476 of the Code of Criminal Procedure, the 
third class Magistrate had no jurisdiction to hold an 
inquiry. Seld, also, that the first class Magistrate 
ought to have held a preliminary inquiry under sec- 
tion 476, m order that the complainant might have 
an opportunity of showing the truth or bona fides of 
the complaint. Queen v. Yeneava Chandramma 

[I. I». R., 7 Mad., 189 

82. ■ 1 Forgery — Evi- 

dence of charge, Necessity for .— Sanction to a prose- 
cution of a witness or of a party to a suit, for the 
forgery of a document put forward in course of the 
trial of that suit, should not be given, without all the 
testimony available at the trial and bearing on the 
question of forgery having been first received, and it 
being satisfactorily proved that there is a pnma 


SANCTION TO PROSECUTION— conti- 
nued 

7. DISCRETION IN GRANTING SANCTION 
— continued . 

Exercise of discretion — continued . 

facie case made out for the charge Quaere, — Where 
a document was not put in evidence or dealt with as 
evidence, hut merely had a place on the Judge’s file, 
sanction was necessary. Seetaram Sahoo v Sheo 
Golam: Sahoo . . . . 19 W. R., 183 

8. FRESH SANCTION. 

83, Necessity for fresh. sanction. 

— Postponement of case.Sxpiration of limitation. 
— Criminal Procedure Code , 1882, s 195 . — It is com- 
petent for a Court which has granted sanction to a 
prosecution under section 195 of the Criminal Pro- 
cedure Code to give a fresh sanction, if the one pre- 
viously granted has expired hy efflux of time. The 
limitation of six months mentioned m section 195 
means that a Magistrate shall not take cognisance of 
a case under a sanction which is more than six months 
old, not that the whole prosecution must he completed 
within that period. Seld , therefore, where sanction 
to a prosecution had been granted under section 195, 
and the prosecution bad been instituted, and the 
Magistrate, in consequence of the evidence of the 
complainant not being procurable, had ordered “ the 
case to he shelved for the present,” and the com- 
plainant, after the six months mentioned in section 
195 had expired, applied to the Magistrate to re- 

a open the proceedings, that it was competent for the 
Magistrate, having once taken cognisance of the 
case, and it still remaining on his file undetermined, 
to take it up again at any moment, and proceed with 
the prosecution, without fresh sanction. In the 
MATTER OP THE PETITION OP GULAB SlNGH. GU- 

lab Singh v. Debi Prosad 

[I. L. R., 6 All., 45 

84. 4 — Power to grant fresh, sanc- 

tion. — Fresh sanction granted more than six months 
after expiry of prior sanction — Grounds upon 
which such fresh sanction should not be granted . — 
Criminal Procedure Code , Act X of 1882, S 195 . — 
Sanction was granted to prosecute a defendant for 
forgery and perjury alleged to have been committed 
by him in a civil suit which was decided against him 
on the 22nd August 1882. The defendant then 
preferred an appeal which was dismissed on the 9th 
August 1883 The plaintiff commenced criminal pro- 
ceedings against the defendant, under the sanction, 
on the 23rd July 1884, hut such proceedings having 
been commenced more than six months after the 
date of the sanction, the charge was dismissed. 
The plaintiff then, on the 20th August 1884, applied 
for a fresh sanction, which was granted on the 13th 
April 1885. Seld that, assuming that the Munsif 
who gi anted the fresh sanction had power to do so, 
as to which the Court expressed no opinion, such 
fresh sanction should not have been granted unless 
some explanation was given for the omission to com- 
mence proceedings within six months ; and as no 
such explanation was given, nor any special grounds 
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SANCTION' TO PROSECUTION — conti- 
nued. 

8 FRESH SANCTION— continued. 

Power to grant fresh sanction — continued 

shown why a fresh sanction should he given, the 
Munsif did not exercise a sound disci etion m grant- 
ing such fiesh sanction, and consequently his order 
was set aside Joydeo Singh v Harihar Per- 
shad Singh . . I. L. R., 11 Calc., 577 

85* Power to re-try without 

fresh sanction. — Conviction quashed for want 
of jurisdiction — Where sanction is given foi a 
prosecution for perjury, and the case tried by an 
incompetent Court and the conviction quashed on 
appeal, a competent Court may i e-try the prisoner 
upon the subsisting sanction without any older of 
the Appellate Court by whom the conviction is 
quashed In the matter or the petition op Rami 
Redri . . . . I. Xi. R., 3 Mad., 48 

9 POWER TO QUESTION GRANT OF 
SANCTION. 

83. Power of Deputy Magis- 

trate. — Penal Code , ss 182 and 211 — Sanction 
granted by superior Court . — A Deputy Magistrate has 
no power to question an order made by his superior, 
sanctioning a prosecution under sections 182 and 211 
of the Penal Code Whether such sanction has been 
rightly or wiongly given is a question for the accused 
to raise before a competent Court Empress 
v. Irad Ally . . 1. 1*. R , 4 Calc., 869' 

S C Nusibunnissa Bibee v. Erad Ali 

[4 C L. R., 413 

87. Power of superior Court. — 

Criminal Procedure Code of 1872 , ss 468, 469 — 
Finality of order as to sanction — Held that the 
sanction referied to m sections 468 and 469 of Act X 
of 1872, when given by any of the Couits empoweied 
under the Act, could not he distuibed by a superior 
Court Per Turner, Offg C J , and Pearson, 
Ollpield, and Spankie, JJ — When sanction is 
refused by one of the Courts, the lefusal does not 
deprive the other Couits of the discretion given to 
them Barkat-ul-lah Khan v Rennie 

[I. L. R., 1 All., 17 

10. WANT OF SANCTION. 

88 Objection to want of sanc- 

tion — Semble, — The objection to the want of sanc- 
tion should he taken at thetiial Queen v Krist- 
na Rau 7 Mad., 58 

89, Jurisdiction of Court with- 

out sanction. — Trial of offence under Criminal 
procedure Code , 1872 , 5 468 — A complaint of an 
offence under section 468 of the Criminal Proceduie 
Code, 1872, unaccompanied by the requisite sanction, 
could not he entei tamed at all by the Magistrate even 
for the examination of the complainant Anony- 
mous ..... 8 Mad., Ap., 2 


SANCTION TO PROSECUTION— 

nued 

10. WANT OF SANCTION — continued. 

90. Institution of case without 

sanction. — Discretion of High Court to interfere — 
Tiial finished without sanction — Where a chaige 
was instituted without the necessaiy sanction, and 
the accused was tued and committed, the High Court 
refused to mterfere, being of opinion that there was 
nothing to entitle the accused to the benefit of the 
exceptions in section 426 of the Criminal Proceduie 
Code, 1861. Kieti Ojha v Rajkumar 

[7 B. E. R., 29, note 

91. Trial without sanction. — 

Criminal Procedure Code , 1882, s. 197 — Fffect of 
subsequent sanction — Wheie, after a magistenal 
mquiiy, a European British subject, being a public 
servant withm the meaning of section 197 of the 
Criminal Procedure Code (X of 1882), was committed 
foi trial to the High Court of Bombay by the Judi- 
cial Superintendent of Railways m His Highness the 
Nizam’s Dominions, without any previous sanction- 
having been obtained as required by that section, — 
Held that the proceedings were illegal and without 
jurisdiction, and that a sanction subsequently obtained 
was of no effect. Queen- Empress v Morton 

[I. Ii. R., 9 Bom., 288 

92. Criminal Pro- 

cedure Qbd-e, 1882, s 195 — Wheie a witness was 
prosecuted for disobedience to a summons without 
sanction previously obtained under section 195 of the 
Criminal Piocedure Code, the High Court refused to 
mterfeie, there being no evidence that the want of 
sanction had occasioned a failure of justice Kally 
Mohun Mookerjee v Empress 13 C. Xi. R., 117 

93. Ground for 

quashing proceedings — Criminal Procedure Code , 
1872, ss. 468, 469 — Held by the Judge making the 
reference (Straight, J), on the case being letumed 
to him, that the accused peisons having been piose- 
cuted without the sanction required by sections 468 
and 469 of Act X of 1872, ali the pioceedmgs were 
invalid, and must be quashed, and the accused must he 
re-tried, sanction to their prosecution having been 
obtained. Empress v Sabsukh 

[I. L. R., 2 All., 533 

94. Inquiry and commitment 

Without sanction. — Insufficient sanction — Cri- 
minal Procedure Code, 1882, ss 195 , 476 —Where 
sanction to the piosecution of a person for the offence 
of using certain evidence known to he false was 
granted by a Court to which the Court m which 
such evidence was used was not subordinate, and 
such sanction did not specify the place in which, and 
the occasion on which, such offence was committed, 
and the Court granting the sanction did not make 
any preliminary inquny, although such an inquiry 
was “ necessary/’ m the sense of section 476 of the 
Criminal Procedure Code, — Held that the indispen- 
sable preliminary conditions of section 195 of the 
Code being ^wanting to the prosecution, the commit- 
ting Magistrate was incompetent to entertain the 
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SANCTION TO PROSECUTION — conti- 
nued. 

10. WANT OF SANCTION — continued. 

Inquiry and commitment without sanc- 
tion — continued . 

case, and the commitment was illegal and should be 
quashed. Empeess ©. Nabotam Das 

[LL,R.,6A11, 98 

95. Commitment without sanc- 

tion as to one prisoner.— Ground for quashing 
commitment — Where the sanction to the prosecution 
accorded under section 169, Code of Criminal Proce- 
dure, 1861, extended only to one of the persons charg- 
ed, the High Couit quashed the commitment, and 
directed the discharge of the persons to whom the 
sanction did not apply. Queen 1 t> Wooluenul 
Singh .... 10 W. R. 5 Cr., 24 

Queen v. Rajkishoee Roy . 15 W. R., Cr., 55 

96. Proceedings without sanc- 

tion. — Extortion — Public servant. — Criminal Pro- 
cedure Code , 1861, s . 167 — Where a complaint 
charged a person, who was one of the public servants 

* mentioned m section 167 of the Criminal Procedure 
Code, with committing acts which, if committed by a 
private individual, would have constituted the offence 
of extortion, it was held that it was not illegal to 
treat the charge as a charge of extortion, and to 
pioceed with the trial without sanction for the prose- 
cution. Reg. v. Pabshbam Kesha v 

[7 Bom., Cr., 61 

11. NON-COMPLIANCE WITH SANCTION. 

97. Departure from terms of 

sanction. — Power of Local Government — Prose- 
cution of Judge or public servant. — Criminal Pro- 
cedure Code, 1861, s. 167 , — The Local Government, 
in sanctioning or directing (under section 167 of the 
Criminal Procedure Code) a charge against a public 
servant of an offence as such public servant, had 
power to limit its sanction, by giving directions as 
to the person by whom, and the manner m which, 
the prosecution was to be preferred and conducted, 
and a Court had no jurisdiction to entertain a charge 
against such public servant if preferred otherwise 
than in accordance with such directions, Semble, — 
The Local Government had power m the like case to 
direct that the accused public servant should be tried 
before a specified tribunal, being one having juris- 
diction in that behalf. Therefore, where the sanc- 
tion directed that the accused public servant should 
be prosecuted upon such charges as Mr. C. might be 
prepared to prefer against him, and there was nothing 
on the record to show, nor did it otherwise appear, 
that Mr. C had preferred any charge against, or 
taken any part in the prosecution of, the accused 
public servant, the High Court quashed the convic- 
tion of the accused, as having been without juris- 
diction. Reg v. Vinayas Divakab 

[8 Bom., Cr., 32 

88. Non-prosecution tinder 

sanction. — Criminal Procedure Code, 1872, s 468 
and s 142 — Power of District Magistrate to pro- 
ceed without complaint . — Where sanction had been 
given under section 468 of Act X of 1872 by a 


/r 

SANCTION TO PROSECUTION— conti- 
nued. 

11 NON-COMPLIANCE WITH SANCTION 
■ — continued . 

Non-prosecution under sanction— conti- 
nued 

Deputy Magistrate to a person to prosecute another 
for bringing a false chaige, and such sanction was 
not proceeded under, it was open to the District Ma- 
gistrate to take up the case under section 142 without 
complaint. Empeess v. Nipoha 

[I. Xi. R,, 4 Calc,, 712 

SCHEDULE, VERIFICATION OP, BY 
AFFIDAVIT. 

See Insolvent Act, s 6 

[11 B. I*. R», Ap., 34 

SCHEDULED DISTRICTS ACT, 1874. 

See Appeal in Cbiminal Cases— Acts— 
Act XXXVII op 1855. 

[I. L. R., 12 Calc., 536 

See Local Goyebnment. 

(I. L. R„ 10 Bom., 274 

SCIRE FACIAS, WRIT OF— 

. Suit upon writ , — Nonjoinder of plain- 

i hff. — Parties . — Where a scire facias was issued under 
the old Supreme Court procedure at the suit of two, 
and one of them only sued upon it, — EC eld that the 
non-joinder of the other was a ground of non-suit, 
and that the objection might be taken at any stage. 
dssuB Chunleb Mundul v Heies op Golam 
Ali . . . .1 Ind. Jur., N. S., 249 

SEA CUSTOMS ACT (VIII OF 1878). 

— s. 128. — Trans-shipment , — Permit . — * 

Lien on goods mentioned m permit — A trans-ship- 
ment permit issued under section 128 of the Sea 
Customs Act (VIII of 1878) does not, like a bill 
of lading, represent the goods mentioned m it, or 
give any hen upon or control over them. Pbemji 
Tbikambas v , Majdhowji Munji 

[I.L. R., 4 Bom., 447 

s. 197 and s. 8 —Duty and liabi- 
lity of Customs Collector — Negligence of Supei m- 
tendent of Customs — By the negligence of the Sup- 
erintendent of Sea Cumtoms at the port of C m re- 
moving goods to a sea customs warehouse and m 
keeping them in the warehouse, which, owing to its 
leaky roof, was utterly unfit for such purpose, the 
goods were damaged. The owner of the goods sued 
the Collector of the district, who, under section 8 of 
the Sea Custom Act, 1878, has to perform all du- 
ties imposed by the Act on a Customs Collector, for 
damages. It was not proved that the Collectoi was 
aware of the condition of the warehouse, which had 
been repan ed by the Public Works Department less 
than a year before. Meld that the loss was not 
caused by the neglect or wilful act of the Collector 
within the meaning of section 197 of the Sea 
Customs Act, 1878, and that the Collector was not 
responsible for the acts of the Superintendent of Sea 
Customs. Collbctob op Golavabi v. Isup Kasiae 
Nana # . # . I. L. R., 7 Mad., 42 
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SEAMAN, DISCHARGE OF— 

See Merchant Shipping- Act, 1854, s 207. 

[6 Rom., O. C., 42 

SEARCH-WARRANT. 

See Warrant . . 8 W. R., Cr., 74 

SEAWORTHINESS. 

See Contract — Conditions precedent 

[2 B. L. R., O. C., 127 

See Insurance— Marine Insurance 

[5 Moore’s I. A , 361 
Cor., 5 : 2 Hyde, 107 

SECOND APPEAL. 

See Cases under Appeal. 

See Burma Courts Act, 1875, s 27. 

[I. L. R., 10 Calc., 946 

See Cases under Small Cause Court, 
Mopussil. 

See Cases under Special Appeal. 


SECRETARY OF CHARITABLE IN- 
SITTUTION, SUIT BY, AGAINST 
SUBSCRIBER. 

See Rig-ht op Suit — Subscription to 
Charitable Institution. 

[10 C. L. R„ 197 

SECURITY FOR COSTS. 

Col 

1. Suits 5531 

2. Appeals 5533 

See Insolvent Act, s. 73. 

[5 B. L. R., 179 
15 B. L. R., Ap., 10 
See Pauper Suit— Appeals. 

[17 W. R., 68 
I. L. R., 3 Mad., 66 

See Practice— Civil Cases — Security 
por Costs . 3 Bom., O. C., 63, 64 
[L L. R., 3 Bom., 241 
I. L. R., 5 Calc., 437 

See Small Cause Court, Presidency 
Towns — Practice and Procedure— 
Reperence to High Court. 

[5 B. L. R., Ap., 23, 24 
11 B. L. R., 415 
14 B. L. R., 180 

See Trust . I. L. R., 5 Calc., 700 


[1. SUITS. 

1 . Security by plaintiff 1 .—" Im- 

moveable property” — Leasehold, — Leasehold pro- 
perty is "immoveable property ” within the meaning 
of section 34, Act VIII of 1859. Ullman « Jus- 
tices op the Peace pob Calcutta 

[7 B. L. R., Ap,, 60 


SECURITY FOR COSTS— continued. 

1. SUITS — continued . 

Security by plaintiff— continued, 

2. — — — — Plaintiff in another 

presidency . — The Court was held to have no power 
to order a plaintiff resident in another presidency to 
give seeunty for costs Gahan v Owen . Cor., II 

3. " ■ Inhabitant of 

foreign territory . — When an inhabitant of foreign 
territory sues within British territory, it is imperative 
on the Court to demand security from him for the pay- 
ment of all costs that may be incurred by tbe defend- 
ant in tbe suit, even though the defendant also is a 
resident of foreign territory. Koroonamoyee 
Debia v. Ooma Churn Deb . 12 W. R., 465 

4. ' — Plaintiff residing 

out of jurisdiction — Suit for administration — The 
provisions of section 34, Act VIII of 1859, were not 
intended to apply to a case where the plaintiffs 
brought a suit for administration and partition of 
property m which they were entitled to a share, the 
extent of the share being m dispute. Russiok Lall 
Day v. Jadubram Day . 10 B. L. R., Ap., 25 

5. Civil Procedure 

Code , 1877 , s 380 . — “ Residence ” — The meaning to 
be given to the word "residence’ 3 in legislative enact- 
ments depends upon the intention of the Legislature 
m framing tbe particular provision m which the word 
is used. The “ residence ” intended m section 380 of 
the Civil Procedure Code (Act X) of 1877 is residence 
under such circumstance as will afford a reasonable 
probability that the plaintiff will be foithcommg 
when the suit is decided. Mahomed Shuppli v . 
Laldin Abdula . . LL. R., 3 Bom., 227 

6. Civil Procedure 

Code (XIV of 1882 ), s 380 . — Wadhwan —British 
India — Residence — Reid that a plaintiff, being a 
resident m Wadhwan m Kathiawar, and possessed of 
immoveable property there, could not he required to 
give security for costs under section 380 of the Civil 
Procedure Code (XIV of 1880), Wadhwan being 
within the limits of Butish India Triccam Pana- 
chand v Bombay, Baroda, and Central India 
Railway Company . I. L. R., 9 Bom., 244 

7. * — Security where 

plaintiff has left the country — Where a plaintiff 
leaves the country before the case is decided, the pro- 
per course for the defendant is to apply to the Court to 
take security foi costs before the case is decided, and 
if no security be furnished, the Court will pass judg- 
ment against the plaintiff by default But if the 
defendant allows the case to go to judgment, the 
Court ou appeal cannot pass any order calling for 
security for the costs of the lower Court, which must 
be left to be realised in execution. In the matter 
OP THE PETITION OP CALCUTTA AND SOUTH-EASTERN 

Railway Company . , .8 W. R., 217 

8. Suit to enforce 

trust under a will — Want of personal interest — - 
In a suit by the representatives of a testator to 
enforce the due performance of chantable and religi- 
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SECURITY FOR COSTS -continued. 

I SU ITS — continued. 

Security by plaintiff— continued. 

oustiustsin which they are not personally interested, 
the plaintiffs ought to he required to give security 
for costs Brojohohhn Doss v. Hurrololl Doss 

[6 C. L. R., 58 

2 APPEALS. 

9 . Security by appellant.— Power 

of single Judge of High Court to make order for 
security — A single Judge has full power to make an 
order for security for the costs of an appeal Mtjzhtjb 
Hossain v Denobundoq Sen . Bourke, O. C., 119 

Affirmed on appeal . Bourke, A. O. C., 40 

10. * ; Power of single 

Judge of Sigh Coutt to make order for security — 
On a rule nisi for security for the costs of an appeal 
to be given by a defendant, five twenty-fourths of 
the property iu dispute having been decreed to him, 
but subsequently attached under a prohibitory order, 
cause was shown that the Court had not jurisdiction, 
and that no reason for the application had been given. 
Seld that a smgle Judge is vested with all the 
powers of an Appellate Court with reference to the 
costs of an appeal; that, when an appellant resides 
within the jurisdiction of the Court he is amenable 
to its ordeis as to the costs of an appeal, and that an 
appellant who has no available property must, if re- 
quired, give security for the costs of an appeal before 
proceeding with it Mono hue Doss v Khodrum 
Begum .... Bourke, O. C., 110 

11. Appeal from 

order of Commissioner of Insolvent Court — Civil 
Procedure Code, 1859 , s. 342 — Section 342 of Act 
VIII of 1859 did not apply to appeals from the 
orders of a Judge sitting as a Commissioner of the 
Insolvent Court. In the matteb or Ramsebak 
Misser 5B.L.R, 179 

12. — — Discretion of 

Judge — Notice to party affected. — Civil Procedure 
Code, 1882 , s 549 —The discretion conferred on an 
Appellate Court by section 549, Civil Procedure Code, 
1882, to demand security for costs, must he properly 
exercised; and such disci etion is not so exercised when 
the older requning such security is made without 
notice to the appellant to show cause why the order 
should not be made. No order affecting a party 
should be made without notice to him calling upon 
him to show cause why the order should not he made. 
SlBAJ-UX-HAQ V. KHADIM HUSAIN 

[I, L. R., 5 AIL, 380 

IS. Notice of order 

for security — The issue of a preliminary notice to 
show cause why an appellant should not furnish 
security for the costs of appeal is not equivalent to a 
demand, and, if the order to furnish security is made 
in the absence of the appellant, the order must he 
communicated to him before he can be held to have 
disobeyed it Timmu t> Deva rai 

[I, Xi. R,, 5 Mad,, 285 


SECURITY FOR COSTS —continued. 

2 APPEALS ^continued. 

Security by appellant -continued 

14. Civil Procedure 

Code, 1859, s . 342 — Cucumstances under which an 
order may he made requiring security foi costs of 
appeal to be deposited under section 342 of Act VIII 
of 1859. Bamasundari Dasi v . Ramnarayan Hit- 
ter . . . . 7 B. L. R., Ap., 59 

15 , Civil Procedure 

Code, 1859, ss 342 , 345, 346 — Pauper appellant — 
By the words “ before the appellant is called upon to 
appear and answer ” in section 342, as compared with 
similar words used m subsequent sections, especially 
sections 345 and 346, is meant, not the date mentioned 
m the notice, but the date on which the appeal is 
called on to be heard , and the Court has a discretion 
at any time before the hearing of the appeal to make 
an order demanding security for costs from the appel- 
lant Where the appellant was, according to his own 
statement, a pauper, and it appeared that others pre- 
sumably able to furnish the necessary security were 
interested m the matter, the case was considered a 
proper one m which secunty should be given. In 
the matter op Jogendeo Deb Rotktjt v Funin- 
eeo Deb Royeut , . . 18W.R, 102 

13, Ground s for 

order for security — Poverty of appellant — Civil 
Procedure Code, 1882, s. 549 — Section 549 of the 
Civil Procedure Code was never inteuded by the Le- 
gislatuie to derogate from the right of appeal given 
% the law to every person who is defeated m a suit 
m the Court of fiist instance, and an application 
should not he gi anted under that section of which 
the only ground is a statement that the appellant 
is not pecuniarily m a position to pay the costs of 
the appeal if it should he dismissed Maneckgi 
Limgi Manchergi v. Goolbai , I L S , 3 Bom , 241 , 
followed Boss v. J aques, 8 M Sg W , 13 , Seshay- 
yangar v Jainulavadm , I L. R , 3 Mad., 66 , and 
Jogendro Deb BoyJcut v Fumndro Deb Boy hut, 
18 W. E., 102, ref ei red to. Lakhmi Chand v. 
GattoBai . . . I. B. R., 7 All., 542 

17 , 1 Grounds for 

order for security — Civil Procedure Code, 1882, s. 
549 — Poverty of appellant — Seld by the Full 
Bench (Tyrrell, J , dubitante ), without laying down 
any general rule by which the exercise of the discre- 
tion confened by section 549 of the Civil Procedure 
Code should he governed, that the mere fact of the 
poverty of an appellant, standing by itself, and with- 
out leference to any general facts of the case under 
appeal, ought not to be considered sufficient alone to 
warrant his being required to furnish secunty for 
costs. Jiwan Ali Beg v. Basa Hal 

[I. Iu R., 8 AIL, 203 

18. Civil Procedure 

Code, 1859 , ss 106, 342 , — Assignee substituted for 
plaintiff — Under section 342, Act VIII of 1859, the 
High Court had discretion to demand security for 
costs . from an appellant, if it saw fit to do so, at 
any time before the heanng of the appeal. Where an 
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SECURITY 3POR C OSTS -—continued 
2 APPEALS — continued . 

Security by appellant—ccmfow^d. 
assignee who had been substituted tor the plaintiff 
under section 106 declined to furnish seeunty foi the 
costs within such reasonable time as the Court 
ordeied, it was held that the defendant might within 
eight days after such neglect or refusal plead the 
bankiuptcy or insolvency of the plaintiff as a reason 
tor abating the suit Heeralall Sear v Carapiet 

[13 W. R. s 431 

19. Appellant out of 

jui isdiction, — Quoere, — Whether, m a case m which 
the appellant is not residing out of the Butish tern- 
tones m India, the High Court has authority to 
demand seeunty for costs fiom the appellant aftei 
the issue of summons, — i e , notice of the appeal 
HUFAZUTTOOLAH CHOWJDRr v Humeedhtjr Roh- 
man . . . ,6¥.R } Mis., 123 

20. Beng Beg, XIV 

of 1829, s 2, cl, 1, — Inhabitant of foreign territory, 
— Bengal Regulation XIV of 1829, section 2, clause 
1, enacted that every person being an inhabitant of a 
foreign territory should be lequired to furnish security 
for costs, such security to be furnished by a plain- 
tiff or appellant within six weeks of the date on 
which his plamt or appeal was filed , and that unless 
such security be so furnished, the suit of suchpeison, 
if: plaintiff, should not be proceeded with, or appeal 
admitted unless he bad furnished the necessary se- 
eunty to covei costs m the appeal In an appeal to 
the Sudder Court from a decree of the Zillah Const 

"by a paity then temporal lly absent m England, but 
having real estates and factories within the jurisdic- 
tion of the Court, no security was furnished by the 
appellant's vakil withm six weeks aftei lodging the 
appeal The respondent m the first instance put m 
an answei to the giounds of appeal filed by the 
appellant, but aftei waids filed a petition for dismissal 
for non-compliance with the requirements of Bengal 
Regulation XIV of 1829, section 2, clause 1, contend- 
ing that the appellant was a lesident of a foreign 
teintory, and had not furnished security withm six 
weeks as required by that Regulation. The Sudder 
Court held that such seeunty ought to have been fur- 
nished by the appellant, who, residing m England 
pendente hte , was to be considered as resident m a 
foreign territory withm the meaning of the Regula- 
tion, and dismissed the appeal Held by the Judicial 
Committee (remitting the suit to India tor trial) that 
the Suddei Court had not, by Regulation XIV of 
1829, any powei ex mero motu to dismiss the appeal, 

(1) as the appellant was guilty of no default undei 
that Regulation, not having been called upon by the 
respondent or the Court to furnish security for costs , 

(2) as the appellant was not guilty of laches m not 
Voluntarily offering security; the Regulation provid- 
ing only that a suit or appeal should not be pi oceeded 
with until security was furnished Semble , — The 
putting in an answer to the appeal before objecting 
to the want of security for costs operated as a waiver 
by the lespondent of the want of security for costs 
required by Bengal Regulation XIV of 1829, section 
2, clause 1. Queer e } — Whether Act III of 1845, 


SECURITY EOR COSTS— continued. 

2. APPEALS — continued 

Security by appellant— con tmued 

repealed Bengal Regulation XIV of 1829, section 2, 
clause 1. Wise v. Jugbitndoo Bose 

[7 Moore’s I. A.* 431 

21. Grounds for 

ordering security — Cause being shown on a lule 
nisi for an order for security to he given by an 
appellant for the costs of an appeal (similar orders 
having been pieviously made on the application 
of othei defendants), it appeared that an unusual 
number of defendants had been joined m the suit, 
which had been withdrawn on a previous occasion 
tv hen neaily tried out, and that the plaintiff, who 
sued as a relatoi, was poor and resided out of the 
junsdiction, and had not paid interlocutory costs, for 
which an attachment had issued Held that an 
appellant will not be oideied to give security for 
costs previously incurred that the fact of similar 
applications having been gi anted in the suit, the 
poverty of the appellant, and the fact of his dwelling 
out of the jurisdiction, as well as the peculiar cir- 
cumstances of the case, non-payment of interlocutory 
costs, a former withdiuwal of the suit, and the join- 
ing of an unusual number of defendants, are grounds 
foi granting an Older for security to be given by an 
appellant for the costs of an appeal that a relator 
suing to enforce a public light must give security for 
the costs of those against whom he proceeds. Muz- 
hue Hossein v, Dinobhndoo Sein 

[Bourke, A. O. C., 40 

Confiiming the judgment m the same case in 

[Bourke, O. C., 119 

22. Continuation of 

order made against plaintiff for security — Civil 
Procedure Code , 1859 , s, 84: — A plaintiff who re- 
sided out of India paid a sum of money into Couit 
as security for costs under section 34 of Act VIII of 
1859 He subsequently obtained a decree against 
the defendant, and the defendant appealed against 
that decree Held that the defendant was not en- 
titled to an order detaining m Court, pending the 
appeal, the money which had been paid m under 
section 34. Ereming v. Shearman 

[4 B. L. R., O. C., 92 

See In re Ditta Harakman Singh 

[3 B. LR,!*. B.,45 

S C. In the matter of Dittia Hurruceman 
Singh v. Modhoosoodhn Pyne 

[12 W. R., E. B„ 10 

23. Civil Procedure 

Code (Act XIV of 1882), s 549 — Appeal rejected 
for want of security — Extension of time for giving 
security — The proper construction of section 549 of 
the Civil Procedure Code is that, where an appellant 
has been ordered to furnish security withm a certain 
time, and that order has not been complied with, and 
no application has been made to extend the time 
within the period allowed, the Court is bound to 
reject the appeal, Budri XTabain v, Shbo Koer 
[I. L. R., 11 Calc., 710 
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SECURITY FOR COSTS — continued, 

2. APPEALS— continued* 

Security by appellant — continued . 

24. * Civil Procedure 

Code, 1877 , s 549 — . 'Extension of time for giving 
security. —Procedure* — Wlieie the Appellate Court 
demands from an appellant security for costs, the 
Court may extend the time within which it ordeis 
such security to he furnished , hut if no application is 
made for such extension of time, and such secuiity is 
not furnished within the time ordered, it is impera- 
tive on the Court to reject the appeal. Haidri Bai 

East Indian Railway Company 

[I.I*. R.,1 All., 687 

25. — — Agreement to de- 

posit security . — Failure to make deposit. — An order 
was made hy the Court (pursuant to an agreement 
between the parties after a decree for the plaintiff) 
that the defendant who had appealed should pay into 
Court, to the credit of the cause, a certain sum of 
money for decree, costs, &c , including a sum of 
money for costs to be incurred on appeal. On an 
application hy the plaintiff that the case be struck off 
for default of deposit, and that the defendant pay 
costs already incurred at the time of the application, 
it was ordeied that the defendant should deposit a 
sum to cover costs of the future appeal, and in 
default that the case should be struck off, although 
the summons to show cause was not in point of form 
to that effect Elias v Chuckerbutty 

[1 Ind. Jur., N. S., 223 

SECURITY FOR GOOD BEHAVIOUR. 

See Appeal in Criminal Cases— Crimi- 
nal Procedure Codes. 

[I. h. R., 9 Cale., 878 
22 W. R., Or., 68 

See Sentence — Imprisonment — Impri- 
sonment Generally . 3 H. W., 126 
[I. X*. R., 1 All., 666 

1. Discretion of Court, Exer- 

cise of * — Criminal Procedure Code , 1872, ss, 505, 
506 — Deposit of cash m lieu of security -bond for 
good behaviour , — The powers given by sections 505 
and 506 of Act X of 1872 should he exercised with 
extreme discretion the former of these sections was 
not intended to apply to peisons of “by no means a 
reputable character/ 5 Empress v Kala Chand 
Bass . I. L. R„ 6 Calc., 14 : 6 C. L. R., 128 

2 . Person of violent or turbu- 

lent character. — Criminal Procedure Code, 1861 , 
8 . 297 — Section 297 of the Code of Criminal Pioce- 
dure, 1861, did not refer to persons of a violent or 
turbulent character. In re Naeain Sooeoodhi 

[6 W. R., Cr., 6 

3. Persons convicted of theft.— 

Criminal Procedure Code , 1861, s 295 . — Theft . — 
Section- 295 did not apply to persons convicted and 
punished for theft. Queen v . Kunbe Sonar 

[7 W. R., Cr., 57 


SECURITY FOR GOOD BEHAVIOUR— 

continued. 

4. Persons not proved to have 

committed crime,— Criminal Procedure Code , 
1872 , s 505 . — The exercise of the power given hy 
section 505 of the Criminal Procedure Code was not 
confined to cases m which positive evidence of the 
commission of crime is forthcoming against the per- 
sons charged. In re Pedda Siya Reddi 

[I. I*. R., 3 Mad., 238 

5. Absconded offender arrest- 

ed without summons. — Ci immal Procedure 
Code , 1861, s. 806.— Where an accused person was 
arrested as an absconded offender, and without evi- 
dence being gone into on that charge, an inquiry 
was made into his mode of livelihood, without any 
summons being issued under section 3*6 of the Cri- 
minal Procedure Code, such proceedings were held to 
he irregular. Queen v. Huttooa . 3 H. W., 2 

6. Opportunity to make de- 

fence. — Information of accusation to accused — 
Criminal Procedure Code (Act X of 1882), s$. 109 , 
110, 112 — Before a Magistrate can pass an order 
directing an accused to furnish bail and security 
for his good behaviour, it is necessary that the ac- 
cused should be given an opportunity of entering 
into his defence, and that he should he clearly in- 
formed of the accusation which he has to meet. 
Queen-Empress v. Ishwar Chandra Sur 

[I. L. R., 11 Calc., 13 

7. Requisites for order.— Evi- 

dence satisfying Magistrate of bad character of ac- 
cused. — Criminal Procedure Code , 1861, s 296. — To* 
justify a Magistrate m taking action under section 
296 of the Criminal Procedure Code, it was held that 
there must be evidence before him legally sufficient 
to establish the fact that the person charged is a 
person of the character described in the section. 
Queen v. Budla . . , 2X. W., 455 

8. Information on which Magis- 

trate may act. — Information showing that a 
breach of the peace is imminent — Order to furnish 
security for good behaviour for three years — Arrest 
of accused . — Inquiry as to truth of information , — 
Proof of information . — Statements of persons not 
called as witnesses — Criminal Procedure Code, 
1882 , $$ 112, 114, 117.— Conversations out of Court 
with persons, however respectable, are not legal or 
proper material upon which Magistrates should 
adopt proceedings under section 107 or section 110 
of the Criminal Procedure Code. The information 
to he required by a Magistrate, before issuing an 
order under section 112, may to some extent be of a 
hearsay and general description , but when the party 
to whom the order is directed appeals in Court m 
obedience thereto, the inquiry must he conducted 
on the lines laid down m section 117. It is not be- 
cause a man has a had character that he is therefore 
necessarily liable to be called upon for sureties of the 
peace or for good behaviour. There must be satis- 
factory evidence m the one case that he has done 
something, or taken some step, that indicates an 
intention to break the peace or that is likely to oc- 
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SECURITY BOB GOOD BEHAVIOUR.— 

Information on which Magistrate may 

act — continued, 

casion a breach of the peace, and m the other, that 
he is within the cafegoiy of persons mentioned m 
section 110, the detei ruination of which question 
must always be guided by the considerations pointed 
out in Mm frees v Nawab, I, L . R., 2 All., 835 . 
A Magistrate is not competent, upon information 
that suggests the likelihood of a breach of the peace, 
to resort to section 110 of the Criminal Procedure 
Code, and it is altogether ultra vires for him to de- 
mand security for thiee years m such a case. In 
ordering the arrest of a person undei section 114 of 
the Criminal Procedure Code, the Magistrate must 
act on recorded information; it is not enough for 
him to expiess a belief that such a course is neces- 
sary Not only must he have ^reason to feai the 
commission of a breach of the peace,” but “ that 
such breach of the peace cannot be prevented other- 
wise than by the immediate arrest of such person.” 
Empbess v. Babua . , I. L. R., 6 AIL, 132 

9. , — — — Criminal Proce- 

dure Code , 1861, s 806 . — Information of police — In 
an inquiry under section 306 of the Code of Criminal 
Piocedure as to proceedings against persons required 
to give security for good behaviour, a Magistrate had 
no power to use the information which the police 
may have obtained as evidence in the case. Queen 
u, Komux. Kishen . . 11 W, R., Cr., 35 

10. — * Ground for ordering secu- 

rity, — Criminal Procedure Code , 1872, s 505 — 
Mvidence of character . — Act X of 1872, section 505, 
enabled the Magistrate to require security for good 
behaviour, whenever it appeared to him, from the 
evidence as to general character adduced before him, 
that any person was by repute a robber, house-bieaker 
or thief, oi a receiver of stolen property, knowing the 
same to have been stolen, or of notoriously bad live- 
lihood, or was a dangerous charactei. But when the 
evidence was entirely mapeison's favour, and showed 
him to he of excellent character and m every respect 
contrary to the sort of person against whom the 
section was directed, to apply its provisions to him on 
a weak and unsupported charge of mischief by fire, 
was foreign to the intentions of the Legislature, and 
not only illegal hut oppressive. In the mattbb op 
THE PETITION OP HAMIDQODEEN AhMEB 

[24W.R,Cr., 37 

XX. Evidence of general bad 

character. — Criminal Procedure Code, 287 2, s. 505 
— P. was convicted by a Magistrate of the first class of 
dishonestly receiving stolen property. He confessed 
on his trial that he had twice previously been convict- 
ed of theft. Meld, with some hesitation, that there 
was evidence as to general character adduced before 
the Magistrate which justified him m dealing with P. 
under section 505 of Act X of 1872. Empbess v. 
Pabtab . . . . I. L. R.» 1 AIL, 606 

X2. Evidence of bad character. 

* — Criminal Procedure Code, 1861, ss 296 , 297 , — 
Previous convictions for a simple hi each of the peace 
were not sufficient to justify a Magistrate in demand- 


SECURITY POR GOOD BEHAVIOUB. — 

Evidence of bad character — continued 

mg security under section 296 of Act XXV of 1861. 
Nor was repute that a peison was one of the leadeis 
of a gang of petty bullies and extortioners sufficient 
to justify a conviction under section 297 of the same 
Act, unless m addition it was shown that he was of a 
character so desperate and dangerous as to render his 
lelease, without security foi one year, hazaidous to the 
community. Queen v. Misbee Lail 

[4 N, W., 117 

13. Record of previous convic- 

tions. — Criminal Procedure Code , 1882, ss . 110 , 117, 
and 118 . — The object of taking security for good beha- 
viour from a person is solely to secure his good beha- 
viour m future. The mere recoid of previous convic- 
tions, on account of which the person has undergone 
punishment, does not satisfy the requirements of 
sections 110, 117, and 118 of the Code of Criminal 
Procedure (Act X of 1882), and it is wrong to use 
these provisions so as to add to the punishment for 
past offences. In be Baja valab Hussein Saheb 

[I. X». R., 10 Bom., 174 

14. — — Criminal Proce- 

dure Code (Act X of 1882), ss. 110, 112— The mere 
fact that a person from whom security is required 
has been previously convicted of offences against pro- 
perty, is not sufficient to justify proceedings under 
section 110 of the Code of Criminal Procedure, unless 
there be additional evidence that the person com- 
plained against has done some act or resumed avoca- 
tions indicating on his part an intention to return to 
his former course of life. In the matteb op the 
PETITION OP HaXDAB API 

[XXi. R., 12 Calc., 520 

15. Person guilty only of acts of 

violence. — Ci immal Pi ocedure Code, 1872, s 506 . 
— Meld that section 506 of Act X of 1872 solely re- 
lates to the calling upon [persons of habitually dis- 
honest lives, and in that sense “ despeiate and danger- 
ous,” to find security for good behavioui, as a piotec- 
tion to the public against a repetition of mimes by 
them m which the safety of property is menaced and 
not the security of the peison alone is jeopardised. 
Where, therefore, the evidence adduced before the 
Magistrate did not show that a person was “ by habit 
a robber, house-breaker, or thief, or a receiver of 
stolen propei ty, knowing the same to have been stolen” 
hut showed only that he had been guilty of acts of 
violence, — Meld that the Magistrate could not, under 
section 506 of Act X of 1872, older such person to 
furnish security. Observations regarding the evi- 
dence on which the procedure of section 506 should 
be enforced. Kmpbess v. Nawab * 

[I. I*. R. 5 2 AIL, 635 

16. Person convicted and pun- 

ished for theft. — Form of order. — Code of Crimi- 
nal Procedure ( Act X of 1872), ss. 501, 505 — An 
accused person was convicted of theft and sentenced to 
two years' rigorous imprisonment, and was further 
ordered to enter into his own recognisances for B50, 
and find two sureties, each for a like sum, for his 
good behaviour for one year after the term of his 1 m- 
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SECURITY FOR GOOD BEHAVIOUR,— 
Person convicted and punished for theft 
— continued 


prisonment had expired ; in default to suffer rigorous 
imprisonment for one year. Meld that the latter part 
of the order was bad, and that the Magistrate should 
have proceeded under the provisions of section o04, 
clause 2, of the Code of Criminal Procedure Em- 
press v Partab, I I. E. t 1 All , 666, followed 
Tamiz Manual c. Umib Kabigab 

[I, X., R., 9 Calc., 215 


17. Inquiry as to necessity for 

security. — Criminal Procedure Code, 1872, s 504. 
— Power of Sessions Judge — Jurisdiction of Magis- 
trate — A. Sessions Judge had no power under Act X 
of 1872, section 504, or any of the preceding sections, 
to decide as to the necessity for taking security for 
good behaviour, or, without inquiry, to pass orders as 
to the nature of the security to be furnished, or as to 
the tune it is to remain m force. The 3 unsdiction as 
to the necessity was m the Magistrate, and after send- 
ing the accused to the Magistrate under section 504, 
the Sessions Judge -was fundus officio. Queen v 
Gungabam Potdab . . 24 W. R., Cr. 5 10 


18. Form of order. — Criminal Pro 

cedure Code , 1872, s 297 .—Sureties. — Order for de- 
posit m cash —Where a person, under section 297 of 
the Criminal Procedure Code, is ordered to provide se- 
curity for his good behaviour, the order should, under 
section 300, state the number of sureties required 
from the defendant. The ob 3 ect of the law as to se- 
curity for good behaviour is, that sureties shall he 
responsible for the good behaviour of the person call- 
ed upon to provide security, not that a deposit he 
made m cash. Queen v. Sheo Buksh 

[2 3ST. W. s 295 


19. — Order for deposit 

tn cash — Security-bond — An order requiring persons 
to deposit cash m lieu of entering mtoa bond as secu- 
rity for their future good behaviour is had in law. 
Empbess v. Kada Chand Dass 

[I. L. R., 6 Calc., 14 6 C. L. R., 128 

Contra , Queen v. Ejbistendbo Roy 

[7 W. R., Cr., 30 

20. Statement of grounds for 

order, — Opportunity to comply mth order — Cri- 
minal Procedure Code , 1872, s . 505. — On a requisi- 
tion from the High Court, a Magistrate is bound to 
state the grounds upon which he fixed the amount of 
security A person from whom security for good be- 
haviour is demanded should have a fair chance afford- 
ed him to comply with the required conditions of se- 
curity Empbess v Dedab Sieoae 

[I. L. R , 2 Calc., 384: 1 C. L. R„ 95 . 


21 Order for surety to pledge 

rights in land. — Illegal order . —An order by a Ma- 
gistrate requnmg secunty for good behaviour which 
directed that the suiety should pledge all his proprie- 
tary rights in land worth R2Q0 was held to be illegal. 
Queen t>. Ganni . . ,7 Ef, W., 249 


SECURITY FOR GOOD BEHAVIOUR— 

continued . 

22. Order with arbitrary con- 

dition imposed. — Criminal Procedure Code , 1872, 
ss. 505, 516 — Sureties — In making an order for se- 
curity to keep the peace under section 505, Criminal 
Procedure Code, 1872, a Magistrate had no light to 
impose an arbitiary condition not essential to restrain 
a party from the infringement of the law, — eg , a 
condition leqmring the accused to furnish two sureties, 
being persons of respectability and substance, not re- 
lated to him, and residing within one mile of his house. 
The ground on which a Magistrate has power to re- 
fuse to accept any surety under section 516 must be a 
valid and reasonable ground. In the mattes op 

THE PETITION OP MaBAIN SOOBODDHEE 

[22 W, R., Cr., 37 

23. Order for security and im- 

prisonment in &ef&XLLt*~~IUegal order. — Crimi- 
nal Procedure Code, 1861 , ss. 296 > 301. — Where a Ma- 
gistrate required security from persons for their good 
behaviour, under section 296 of the Criminal Proce- 
dure Code, and m default sentenced them to six months 5 
rigorous imprisonment, — Meld that the order was il- 
legal, section 301 requiring that they should be com- 
mitted to prison until they furnish the security de- 
manded. In fixing the amount of security, the Ma- 
gistrate should not go beyond a sum for which there 
is a fair probability of the defendants being able to 
find security. Anonymous . 4 Mad., Ap„ 47 

2 4. Second order for security 

without farther proof. — Criminal Procedure 
r Code, 1861 , ch. XIX . — Where a person is confined in 
default of giving security for his good behaviour, un- 
der Chapter XIX of the Code of Criminal Procedure, 
a second security cannot he demanded aftei the expi- 
ration of the first term of confinement, except on somo 
new proof of had livelihood, or that the person is not 
capable of following an honest calling. In be Jus- 
wunt Singh 

[I Inch Jur., H. S., 301 : 6 W. R., Cr., 18 

25. Form of security-bond — Cri- 

minal Procedure Code , 1861 , ss. 305, 306 — Forfeit- 
ure of bond — Where sureties who were required to 
show cause, under section 305 of the Code of Cnmmal 
Procedure, why the bond executed by them should not 
be iput m force, failed to establish by evidence the 
statements which they made, it was held that the order 
putting the bond in foice was a proper one. Per 
Pheae, J — Although the form of security-bond given 
m form (F) of the appendix combines two bonds, — 
namely, one for the principal, and one on the part of 
the sureties, the provisions even of section 300 would 
be complied with if these two bonds were^upon two 
pieces of papei instead of one. In the matter or 
THE PETITION OP BBINDABUN ChUNDEB BASS, IN 
THE MATTER OP THE PETITION OP TABINEE CHURN 

Mozoomdab . . .19 W. R., Cr„ 28 


26. Procedure. — Power of Sessions 

Judge after acquittal. — * Information to Magistrate 
as to taking security from accused . — If a Sessions 
Judge be of opinion that a person acquitted by him 
ought to give security for future good behaviour. 
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Procedure — continued 

he should dischaige him, and inform the Magistrate 
of his opinion that security should he taken, leaving 
the Magistrate to take the necessary steps for that 
puipose, and the Sessions Judge should not send 
the paity m custody to the Magistrate Reg v 
Byha yalad Surjim . . .1 Bora., 61 

27. Suspicion, — Pro- 

duction of witnesses — Pail — A person against whom 
proceedings for had livelihood have been taken is 
entitled to have embodied m a charge the precise 
mattei which the Magistiate considers established 
by evidence against him It is not sufficient to say 
generally that there is suspicion He should be 
asked to produce his witnesses, or offeied assistance 
to procure their attendance He should be admitted 
to bail A Magistrate is not competent to refuse bail 
unless the law sanctions such refusal In the mat- 
tes of Kookob Sing . . 1C, L. B,, 130 

28. Criminal Proce- 

dure Code , 1861 , s 296 — j Examination of witnesses, 
— In proceedings taken against a person to obtain 
secunty for good behaviour undei section 296 of 
the Criminal Procedure Code, the examination of 
the witnesses must be taken in the presence of the 
accused person, who should be permitted to cross- 
examine thorn. Queen v Shunkur 

[2 H. W., 406 

Queen v Nursxngh Nabain 

[2 B. L. R., A. Cr., 7, note: 10 W. R., Or., 1 

Maghan Misba v Chamman Teli ^ 

[2 B. L. R., A. Cr., 7 : 10 W. R., Cr , 46 

29 Opportunity to 

accused of cross-examining witnesses and calling 
witnesses — In an inquiry under Chapter XIX of the 
Cnminal Procedure Code, 1861, it was held that the 
defendant should have an opportunity of cross-exam- 
ining the witnesses produced against him, of making 
his own statement, and of calling witnesses on his 
own behalf Anonymous . 4 Mad., Ap., 23 

30. * j Evidence — Pre- 

vious trial for daooity , — Criminal Procedure Code , 
1861, s, 296 — Wheie a person was adjudicated to he 
a person of notorious had character, under section 
296, Code of Criminal Procedure, after having been 
tried for dacoity, it was field tfiftt the evidence taken 
in the trial for dacoity sfiould not he used against the 
accused with reference to the accusation under sec- 
tion 296, which evidence should be taken immediately. 
In the mattes of Rojoni Rant Bhoomick 

[13W.R., Cr.,24 

31. 5 — - Sentence of im- 

prisonment — Criminal Procedure Code , 1861 , s 
296 — Illegal direction — A direction annexed to a 
sentence of imprisonment, under section 448 of the 
Penal Code, that the convict be brought up at the 
expiration of the sentence, in order that he may give 
security foi good behaviour for the period of one 
year, reversed, as not being authonsed by section 
296 of the Criminal Procedure Code Reg v Kbish- 
naji BXpuji Gaikavad ‘ . 3 Bom., Cr., 39 


SECURITY FOR PAST LOAN. 

See Bane of Bengal 7 B. L. R., 653 
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[4 Mad , Ap., 2 
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Enhancement of— 

See Criminal Procedure Code, 1882, s 
380 . I. L. R„ 4 Bom., 239 

See Magistrate, Jurisdiction op — 
Powers of Magistrates 

[1. L. R., 1 Mad., 54 

of death, Confirmation of— 

See Criminal Procedure Code, 1882, 
6 376 (1872, s 2S8) 

[I. L. R., 1 Bom , 639 
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1 GENERAL CASES 

1. Obligation to pass sentence 

on conviction — Duty of Magistrate — Where a 
Magistrate convicts a person of an offence, lie is 
bound to pass some sentence, if only a nominal one. 
Anonymous . . . .4 Mad., Ap., 66- 

8 p 
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SBK TENCE — continu ed. 

1. GENERAL CASES — continued. 

2 t ~ Principals and abettors. — 

Abetment of same offence committed as principal — 
Persons punished as principals cannot also lie punish- 
ed for abetment of the same offence Queen v 
Jeetoq Chowdby . . . 4 "W. R., Cr., 23 

Queen v. Ramnaeain Josh . 4 W, R., Cr., 37 

^ . — Registration Act , 

I860. s. 94, Abetment of offence under — Undei 
section 94, Act XX of 1866, an abettor could be pun- 
ished more severely than his puneipal could be. 
Queen v. Gobae Pbosaud Sein . 8 W . R., Or., lo 

4 . Ground for passing lighter 

sentence. — Difference between opinions of Judge 
and guru —A difference of opinion between the Judge 
and the jury is no ground for the Judge passing a 
lighter sentence than he would otherwise have done. 
(Per Jackson, J .) Queen v. Gholaai Mustueea 


5 t _ Ground for mitigation of 

sentence.— False evidence —Discussion as to the 
extent of punishment to he passed on certain ryots who, 
m a case of criminal trespass brought by an indigo 
planter, falsely swore that cotton, and not mdigo, 
had been raised on the land m question during the 
past year. Punishment reduced. Seton-Kakb, J 
would have reduced the punishment still more for rea- 
sons given. Queen v. Dhubeani Dutt Rai 

6 f 8 W. R„ Cr., 7 


0 . — Punishment for escape from 

custody# — Penal Code , s 224 — Additional punish-- 
merit —The punishment for escape from lawful cus- 
tody (section 224) in a case m which that is one of 
the offences of which the prisoner is convicted, must 
he “m addition” to any punishment awarded for the 
substantive offence. Queen v. Dhoonda Bhooya 

[8 W. R., Cr,, 85 


7 . Ealse evidence.— Simple mis- 

statement —A deliberate misstatement made in a 
Court of Justice, whether it tends to endanger the 
life and property of others or to defeat and impede 
the progress of justice, is not an offence which should 
he lightly passed over ; hut for a simple misstatement 
from which no such inferences can he drawn, a com- 
paratively light sentence Will suffice, particulaily 
where the prisoner pleads guilty, and throws himself 
on the mercy of the Court. Queen v. Guejoon 
Aheeb , , • .7 W. R., Cr., 37 


8 , Voluntarily causing hurt — 

Sentence by Subordinate Magistrate . — Causing 
grievous hurt. — Where a District Magistrate an- 
nulled a conviction passed by a Subordinate Magis- 
trate (first class) of voluntarily causing hurt by 
' means of an instrument for stabbing, cutting, &e , 
under section 324 of the Penal Code (an offence cog- 
nisable by the Suboidmate Magistrate), and dnected 
the Subordinate Magistrate to commit the accused 
to the Court of Session for trial on the charge of 
voluntarily causing grievous hurt by means, &c. (a 
chaige cognisable by the Court of Session), the High 


SE1NTET3T CE — continued 

1. GENERAL CASES — continued . 

Voluntarily causing hurt— continued 
Court annulled the order of the District Magistrate, 
and restored the conviction and sentence of the Sub- 
ordinate Magistrate. Reg- v. Hanmapa bin Ma- 
lapa . . . . .7 Bom., Cr., 37 

9 . Taking illegal gratification. 

— Order to refund money — In a conviction of taking 
illegal gratifi cation , a simple order to refund the 
money taken is not a sufficient punishment. In the 
NCATTEB OP MUTTY LaIiL CHUTTOPADHYA 

[16 W. R., Cr., 74 


Kidnapping. — Maximum 


tence — The maximum sentence prescribed for the 
offence of kidnapping should only he awaided m a 
case of the most aggravated nature Queen v 
Bhoodeea .... 8 W. R., Cr., 3 


Xi. Measure of punishment. — 

Murder.— Seventy of sentence. Mitigation of — 
Where a prisoner convicted of murden against the 
opinion of tbe assessois was sentenced to transporta- 
tion for life, the High Court i educed the sentence to 
ten years 5 rigorous impiisonment, remarking on the 
seventy of the Penal Code, and on the necessity of 
administering it so as to make it apply to the vinous 
gradations and degrees of crime m this country 
Queen t. Hossein Ably . . 7 W. R., Cr., 47 


X2. — Rape. — Circum- 

stances for consideration — The measure of punish- 
ment in a case of rape should pot depend on the 
social position of the paity injured, but on the greater 
or less atrocity of the crime, the conduct of the 
criminal, and the defenceless and unprotected state 
of the injured female. Queen v. Jhantah Noshyo 
J [6 W. R., Cr, } 59 1 

X 3 Rioting with dead- 

ly weapons— In a case of noting with deadly wea- 
pons, the one side found guilty of using them and 
causing grievous hurt are properly punishable more 
severely than the men of the othei s ide Queen v 
Moobut Mahton . . • 8W. R., Cr.,3 


X 4 < __ - — • Rioting and un- 

lawful assembly — Affray —Where the evidence in a 
case failed to establish anything like an unlawful 
assembly, the conviction was l educed fiom rioting 
and being membeis of an unlawful assembly to one 
for affray, although grievous huit from which death 
resulted was caused to one of the persons. The in- 
sufficiency of the punishment allowed by the law m 
cases of affray pointed out. Queen v. Phoollee 
Misseb . . • . 12 W. R., Cr., 72 


X 5 # Sentence on alternative 

finding.— Penal Code, s. 72.— An alternative finding 
is perfectly legal The sentence should be as pro- 
vided by section 72, Penal Code, Queen v, Taeinee 
Myiee . * * .7 W. R„ Cr., 13 


18. Contemporaneous sentences. 

—Contemporaneous sentences are not justified by the 
Penal Code. Queen a. Mohesh Chundee Skroae 

[3 W. R„ Cr., 13 
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SENTENCE —co ntinued. 

1. GENERAL CASES — continued 

Contemporaneous sentences— continued 

17. — Sentence under 

'Penal Code and under special law — A sentence under j 
the Penal Code and also undei a special law m re- 
spect of one and the same offence is illegal Qijeen 
v Hussun Ali . . . . 5 IN. W., 49 

18. * — - — Simultaneous con- 

viction for offence , and order for security for good 
behaviour — When a conviction of an offence is don- 
tempoianeous with an order foi taking security for 
good behavioui, the sentence for the substantive 
offence is to be first earned out, and the peison to be 
bound then brought up for the puipose of being 
bound* Queen v Shona Dagee 

[24 W . R., Cr., 13 

19. Sentence running from pe- 

riod prior to conviction.— Illegal sentence — 
A Sessions Judge has no power to declare that a 
sentence shall mn from a period pnoi to the convic- 
tion Queen v Bui* Singh , , 4E W., 8 

20. Commencement of sentence 

where appeal is brought.— Date of committal 
to jail — Where on the appeal of Government an 
order of acquittal is set aside and sentence passed, 
that sentence will commence to run from the date 
of the committal of the accused to jail, and not from 
the date of their airest or of the sentence on the 
appeal. Empress v . Mahuddi . 0C.L. E ( , 349 

21 Sentence to commence at 

future date. — Conviction , and admission to bail 
to give means of appeal — Where a Magistrate, aftei 
sentencing two pnsoneis to separate terms of im- 
prisonment, admitted them to bail, m ordei that 
they might have the means of appealing, — Held that 
such admission to hail did not make the previous 
sentence one to commence at a futuie time, and con- 
sequently illegal The case of Xishen Chunder 
Bhuttacharjee , 3 B.L R., A Cr ,30 12 W.R , Ci ., 
47, distinguished. In the mattes of Okhoy 
Kumab 7C.L. R,j 393 

22. Order for punishment on 

contingent failure to perform work.— Act 
XIII of 1859 , s 2 — An order of a Magistrate passed 
under section 2 of Act XIII of 1859, “that the 
pusoner should work for a cei tain period, and m case 
he failed to do so should suffer rigorous imprison- 
ment for one month,” annulled as to the latter 
pait, the Magistrate having no powei to make such 
an oider until the failure had occurred and been 
piaved before him Reg. v Joma bin Balu 

[4 Bom., Cr., 37 

23. Sentence under repealed 

Act. — Cattle Trespass Acts , III of 1857 and I of 
1871.— Conviction under wrong Act — Wheie a pri- 
soner was properly convicted on the evidence of ille- 
gally seizing cattle, but was sentenced under the old 
law (Act III of 1857), when the Act had been re- 
pealed by Act I of 1871, the High Court declined to 
mteifere with the sentence, as the latter Act was in 


SENTEN CE — continued . 

1 GENERAL CASES — continued . 

Sentence under repealed Act— continued 

force at the time of the conviction and sentence, and 
no injustice had been done Mohesh Nath i\ Hurro 
Mohun Ghosai . . 16 W. R., Cr., 12 

2. CAPITAL SENTENCE 

24. Sentence on conviction of 

murder. — Sentence of death or transportation — 
On a conviction for muidei, the only punishments 
that can legally be awarded aie death or transporta- 
tion f oi life Queen v Bani Doss 

[14 W. R., Cr., 2 

Queen v Jamal . . 16 *W. R., Cr., 75 

25. Duty of Magis- 

trates. — Judges must not shnnk fiom doing their 
duty, and they aie bound to pass a capital sentence 
m a case of murder when they believe the evidence 
Queen v. Sib Nabain Paxodhee 

[7 W. R., Cr., 33 

20. Justification for sentence 

of death.. — Convict undergoing transportation — 
The fact that except death no punishment more 
severe than that which the pusonei is undergoing at 
the time of the commission of the offence can he in- 
flicted, is not of itself sufficient to justify the Couifc 
in condemning the convict to death Queen v Nga 
Shoay de . . . .19 W. R., Cr., 68 

27. Conviction of person under 

transportation of murder. — Penal Code , s 303 . 
— Wheie a peison under sentence of tiansportation 
for life on a conviction foi murder is found guilty of 
muidei on a subsequent and different charge, the 
only sentence that can be passed on him under sec- 
tion 303 of the Penal Code is death Queen v . 
Doobjodhun Shamonto alias Deejobor 

[19 W. R., Cr., 45 

28. Pregnancy of accused con- 

victed of murder. — Suspension of sentence — 
Capital sentence should he pronounced on a convic- 
tion foi murder even if the accused he pregnant, 
although the execution of the sentence should he 
deferred till after deliveiy. Queen v Panhee 
Aubut . . • .15 W. R., Cr., 66 

29. — — Suspension J of 

sentence — When a prisons wis pregnant, the sen- 
tence of death passed upon her was ordered not to 
be earned out until after hei deliveiy Queen v. 
Ghuebhuenee . . W. R., 1864, Cr., 1 

Queen v Tepoo . . 3 W. R., Cr., 15 

Since expressly provided for by section 300, Crimi- 
nal Procedure Code, 1872, and section 382 of Act X 
of 1882 

♦ 

3 CUMULATIVE SENTENCES 

30. Sentencing twice for same 

offence,— Conctionfor two off ernes, one of which is 

8 p % 
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SE1NTE3N CE — continued. 

3 CUMULATIVE SENTENCES— continued 

Sentencing twice for same offence— conti- 
nued. 

integral portion of another , — Tlie conviction of pri- 
soners for two offences, when the one offence formed 
an integral portion of the other, held to he m effect 
punishing twice for the same offence, and therefore 
illegal. Goyebnment v. Laiawun Singh 

[1 Agra, Cr., 31 

31. — Cases where same acts are 

the basis of two charges and convictions. — 
Sentence on each charge — Where substantially only 
one offence has been committed, and the acts which 
are the basis of a prisoner’s conviction on one chaTge 
are the same as the acts which are the basis of his 
conviction on another charge, cumulative sentences 
on each charge should not he passed. Queen v 
Radhakanth Paul . , 9W, R,, Cr., 12 

Queen v Chundee Kant Lahoeee 

[12 W. R., Cr., 2 

32. Conviction on several 

charges forming substantially one offence. 
— Criminal Procedure Code, 1861, s 46 — Where a 
peison, though charged under different sections of the 
Penal Code, was convicted of what was substantially 
hut a single offence, — Held that it w T as not lawful for 
the Magistiate who tried him to pass a sentence of 
impiisonmcnt as for, separate offences, under section 
46 of the Code of Criminal Proceduie, exceeding m 
the aggregate the punishment which it was competent 
foi the Court to inflict on conviction of a single 
offence Reg. v. Ganu Ladu 

[2 Rom., 132 ; 2nd Ed., 126 

33. Improper sen- 

tence —Where a person, though charged under two 
heads, was found guilty of what was substantially 
hut one offence, — Held that it was impropei for the 
Sessions Judge to record a conviction under two sec- 
tions of the Penal Code, and thereupon to award 
a punishment of two years’ imprisonment m excess 
of what the law prescribed for the offence committed 
Reg. v. Zoea Kaeubeg . 4 Bom., Cr., 12 

34 . Acts constituting offence 

founded on one continuous transaction.— 
Sentence for principal offence. — Where the acts con- 
stituting the offence are founded on*one single conti- 
nuous transaction, sentence should only he passed for 
the principal offence. Anonymous 

[6 Mad., Ap., 47 

35 . Act coupled with intention, 

—Same act constituting a less grave offence —Where 
the act of an accused person, coupled with his inten- 
tion or knowledge, constitutes a graver offence, the 
circumstance that the same act also answers to the 
definition of another less grave offence does not 
render him liable to a cumulative punishment. Case 
where different statutes provide separate punishments 
foi the same act, distinguished Reg. v Don Ba- 
saya 11 Bom., 13 


SENTE17 CE— contained. 

3 CUMULATIVE SENTENCES— continued. 

36 . Conviction of separate of- 

fences.— Criminal Procedure Code, 1861, s 46 — 
Separate sentences to take effect successively — 
Where prisoners are convicted of separate offences, 
a sepai ate sentence should he passed m each case, 
with a direction that the imprisonment m the second 
case should commence on the expnationof that m the 
first, and so on. Anonymous . 4 Mad., Ap., 27 

37. Separate sen- 

tences to take effect successively — In a case of several 
offences under one section of the Penal Code, the 
proper way is to try the accused (under separate 
charges) for each of the several distinct offences 
under the section which have been clearly proved 
against them On conviction on each of these 
separate charges, a separate sentence on each convic- 
tion should he passed, with a direction (under section 
317 of the Criminal Procedure Code, 1872) that each 
should take effect on the expiry of the next prior 
sentence. Queen v. Sobeai Gowalah 

[20 W. R., Cr., 70 

38. Maximum term 

of punishment — Joinder of charges. — Where a person 
who is accused of several offences of the same kind is 
tried for each of such offences separately by a Magis- 
trate, the aggregate punishment which such Magistiate 
can inflict on him m respect of such offences is not 
limited to twice the amount which he is by his oidmaiy 
jurisdiction competent to inflict, but such Magistiate 
can inflict on him for each offence the punishment 
which he is by his ordinary jurisdiction competent to 
inflict. In the matteb oe Daulatia 

[I. L. R., 3 All., 305 

39 . Conviction of several in- 

stances of same offence. — Aggregate sentence 
for purpose of appeal — Separate sentence on each 
offence. — For purposes of appeal the whole punish- 
ment awarded to one person on one trial for seveial 
instances of the same offence is to be regarded as one 
sentence Semhle, — that where a person is tued at the 
same time for several instances of the same offence, it is 
not necessary that more than a single sentence should 
be passed. But if a separate sentence be passed on 
each head, — Held that an appeal brings the aggre- 
gate of those sentences, as together constituting the 
punishment awaided in a single trial, within the 
jurisdiction of the Appellate Court. Reg v . Gulak 
Abas 12 Bom., 147 

40. Simultaneous convictions. . 

— Sentence for purposes of appeal. — Criminal Pro- 
cedure Code, 1872, s, 814. — The aggregate of the 
sentences passed under section 314 of the Code 
of Criminal Procedure in a case of simultaneous con- 
victions for several offences, must be considered 
a single sentence for the purposes of confirmation or 
appeal. Reg v Rama Bhivgowda 

[I. Ii. R„ 1 Bom., 223 

41. Separate sentences. — Abut- 

ment of abduction and wrongful confinement,— 
Penal Code, ss . 843, 493. — The pusoneis having been 
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SENTENCE— confowwerf. 

3. CUMULATIVE SENTENCES— continued. 

Separate sentences— continued. 

sentenced foi abetment of abduction of a woman 
undei sections 109 and 498 of the Penal Code, and 
foi wrongful confinement of hei under section 348, — 
Held that both sentences could not stand, and that 
as the essence of the case was abduction, the pn- 
soners, as abettors therein, should be punished for it 
alone. Queen v. Ishwar Chandra Jogee 

[W. R., 1864, Cr., 21 

42. — Abduction of child 

to get property from its person — Theft after pre- 
paration to cause death — Penal Code , ss . 369, 382. 
— Separate sentences cannot be awarded in one 
case for abducting a child m order to take pioperty 
from its person (section 369), and theft after prepar- 
ation to cause death, &c (section 382), where the 
evidence shows that the act is one and the same 
The sentence under the latter section was cancelled, 
theie being no evidence of any preparation having 
been made to cause death, &c , within the meaning of 
that section Queen v , Kashee Nath Chungo 

[8 W. R., Cr., 84 

43 . Penal Code , s 

369 — Abduction with intent to talce moveable pro- 
perty . — Second punishment for theft.— A pnsonei 
tried, convicted, and punished under section 369 
of the Penal Code of abducting a child with intent 
dishonestly to take moveable property, cannot also be 
punished for the theft of a part of the moveable pro- 
perty which he intended dishonestly to take through 
means of the abduction , and the second punishment 
for a theft is by the .present Code of Criminal Proce- 
duie illegal. Queen v Noujan. Noujan v Queen 

[7 Mad., 375 

44 . Penal Code, ss. 

71, 183 , and 353 — Resisting talcing of property by 
public servant — Using criminal force to deter public 
servant from doing hit, duty — Held on the facts of 
this case, that a paity {A ) who objected to ac- 
company a constable who had been directed to pro- 
duce him before the Court, and also seized the con- 
stable by the arm, and resisted his cairymg away a 
pony which A. was chaiged with having misappro- 
pnated, was guilty of separate offences under sections 
353 and 183 of the Penal Code, and the infliction of 
sepai ate sentences for each offence was not prevented 
by section 71 of that Code. Queen v. Jotah 
Mohun Chundes . . 14 W. R., Cr., 19 

45 . Threatening 

witnesses . — Sentence for each offence — An accused 
who threatened three witnesses was convicted and 
sentenced to four months* imprisonment for the 
threat to each witness, m all to one year It 
was held that if a person at one time criminally inti- 
midates three different persons, and each of those 
persons brings a separate chaige against him, the 
accused may be convicted for an offence as against 
each peison, and be punished separately foi each 
offence The facts and evidence m this case, however, 
were considered insufficient to support the sentence. 
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which was reversed as extremely harsh and unjust. 
In the matter or Goolzar Khan 

[9 W. R., Cr., 30 

43. Culpable homi- 

cide and being member of unlawful assembly — The 
prisoner was convicted and sentenced sepai ately for 
culpable homicide not amounting to murder, and for 
being a member of an unlawful assembly The two 
offences, however, being held to be one (the latter 
being only part of the evidence of the foimei), the 
conviction and sentence for the second offence were 
quashed Queen v Rubbeeoolah 

[7 W. R., Cr., 13 

47. JDacoity with 

murder — Penal Code, s 396 — If a person concerned 
m a dacoity unintentionally commits murder, he is 
liable to punishment under section 396 of the Penal 
Code But he cannot he separately convicted of 
murder under section 302, and of committing dacoity 
under section 395. Queen v . Rughoo 

[W. R., 1864, Cr., 30 

48. JDacoity and re- 

ceiving stolen property — A person convicted of and 
sentenced for dacoity cannot also be convicted of and 
sentenced for leceivmg or retaining the stolen pro- 
perty thereby acquired ( dissentients Loch, J.). 
Bhyrub Seal v. Queen. Queen v. Bhyrub Seal 

[W. R., 1864, Cr., 27 

Queen v. Abool Hossein . 1 W. R., Cr., 48 

49 . Rescuing from 

lawful custody and using criminal force — Penal 
Code, ss 224, 225, and 353 — Where substantially 
but one offence has been committed, and the acts 
which are the basis of one charge are the same which 
form the basis of anothei charge on which the pn- 
sonei has also been convicted, cumulative sentences on 
each chaige should not |>e passed Where prisoners 
were convicted under section 224 for escape, se.ction 
225 for rescuing from lawful custody, and undei sec- 
tion 353 for using criminal foice m so doing, and 
sentenced to separate punishments under each sec- 
tion, — Held that the prisoners had only done one act, 
and were guilty of only one offence, and should have 
been found guilty undei sections 224 and 225 of 
<c escape ” and “ rescuing ” respectively, And sentenced 
accoidmgly Queen v. Kalisankab Sandyal 

[3 B. L. R., A. Cr., 14 

Queen i\ Dina Sheikh 

[3 B. L. R., A. Cr., 15, note : 10 W, R., Cr„ 63 

* 

So where prisoners were accused of noting and 
using criminal force, it was held only one offence. 
In the matter oe Nilrutton Sein 

[16 W. R., Cr., 45 

50. ■■■— Making false 

charge — Giving false evidence , — Separate offences . — 
The offence of making a false charge and the offence 
of intentionally giving false evidence are not cognate 
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offences or parts of the same offence, hut may he 
punished separately Queen v . Abdool Azeez 

[7 W. R., Cr., 59 

51 — Renal Code, ss 

71, 193, 211 — Concurrent sentences — Criminal Pro- 
cedure Code {AclX of 1882), $ 35 — Enhancement of 
sentence — Where the accused, who was a head con* 
stable, was found guilty of making a false charge under 
section 211, and of giving false evidence under section 
193 of the Penal Code (XLV of lSGO),andthe Sessions 
Judge passed sentences of three months* simple im- 
prisonment for each offence, and, taking into consi- 
deration the accused’s past conduct, directed that the 
sentences should run concurrently, — Meld that the 
sentences weie inadequate and illegal. Accordingly, 
the sentences w ere enhanced to three months* rigorous 
imprisonment foi each offence , and as the two offences 
were distinct, the High Court directed, under section 
35 of the Cnnrmal Procedure Code (X of 1882), one 
sentence to commence after the expiration of the 
other Queen v Abdool Azeez , 7 TV. R , Cr , 59, fol- 
lowed. Queen- Empeess v Pie Mahomed 

[I. L. R., 10 Bom., 254 

52. — — Conviction of 

sevet al offences — Two prisoners having been convict- 
ed of foigcry and othei offences were sentenced each 
to an aggregate amount of punishment. Held that 
it was an irregularity not to pass a separate sentence 
under each independent head of the charge Keg- v 
Vinayak Teimbah 2 Bom., 414 : 2nd Ed., 391 

Keg v Mueab Tbikam • , 5 Bom., Cr., 3 

53. Distinct offences 

— Simultaneous sentence — Three prisoners were 
charged with five distinct offences of house-breaking 
by night, and were sentenced to two years* rigorous 
imprisonment m each case. Meld that the Magis- 
trate had power only to pass sentence of four years* 
imprisonment upon each prisoner, hut according to 
the sentence all the punishments inflicted would be 
going on simultaneously Anonymous 

[5 14&d«, Ap«, 42 

54. Mouse-breaking 

and theft — If a man break into a dwelling-house at 
night and steal piopeity therefrom, the crime is m 
its nature on» single and entire offence, and should 
be treated accordingly. Qxjeen v Tonaokoch 

[2 W. R., Cr., 63 

Under section 457 of the Penal Code Queen v 
Chytun Bowea . . 5 W. R., Cr., 49 

JOGEEN POXLEE V NOBO PUIBEE 

[6 W. R., Cr., 49 

In ee Mussahub Daoudh , 6 W. R., Cr., 92 

55. Mouse-breaking 

by mght and theft — A prisoner may be convicted of 
theft m a building and of house-breaking by night 
with intent to commit theft, though if the Judge 
considers the punishment for the first offence suffi- 
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cient, he need not award any additional sentence for 
the second Queen v. Tincoueee 

[W. R., 1864, Cr., 31 

50, . — Mouse-breaking 

and theft — Joinder of charges — Limit of convic- 
tion — Criminal Procedure Code ( Act X of 1872), 
ss 452, 454 , 455. — Meld that, wheie in the course 
of one and the same transaction an accused person ap- 
pears to have committed several acts, directed to one 
end and object, which together amount to a more seri- 
ous offence than each of them taken individually by it- 
self would constitute, although for purposes of trial it 
may be convenient to vary the form of charge and to 
designate not only the principal hut the subsidiary 
crimes alleged to have been committed, yet m the in- 
terests of simplicity and convenience it is best to 
concentrate the conviction and sentence on the grav- 
est offence proved Where, therefore, a person who 
broke into a house by night and committed theft 
therein was charged and tried for offences under sec- 
tions 380 and 457 of the Penal Code, and was con- 
victed of both those offences, and punished for each 
with rigorous imprisonment for eighteen months, the 
Court convicted him of the offence under section 457 
and sentenced him to ngorous imprisonment for three 
years, and acquitted him of the offence under sec- 
tion 380. Empbess v Ajudhia 

[I. Xi. R., 2 All., 644 

<57. Offence made up 

of parts — Mouse-breaking and theft — Penal Code , 
ss 71, 380, 457 — Section 71 .of the Penal Code 
applies to the case of a person charged with house- 
breaking under section 457 and theft committed on 
the same occasion under section 380 of the Penal 
Code. Reg. v. Aejun . . .1 Bom., 87 

58. Conviction of 

several offences — Mouse-breaking to commit theft — 
Compound offence — It is competent to a Magistrate 
to pass a separate sentence m respect of each of the 
two charges, of house-breaking m older to commit 
theft, and of theft m a human dwelling, of which a 
prisoner is found guilty, provided the aggregate pun- 
ishment awarded on the two chaiges does not exceed 
the punishment which the case warrants for the 
greater of the two offences of which the accused has 
been convicted, and provided, further, such aggiegate 
punishment does not exceed the jurisdiction of the 
Court passing the sentences. Reg v. Anvaekhan 
yalad Guekhan . . . .9 Bom., 172 

59. — — Mouse-breaking 

and theft. — Penal Code, ss 380 and 457 » — Simultane- 
ous convictions for separate offences j — In a case of 
conviction of house-breaking by night, in order to 
commit theft, under section 457, and theft, under 
section 880 of the Penal Code, there may either be 
one sentence for both offences, or separate sentences 
for each offence, provided that the total punishment 
awarded does not exceed that which may be given 
for the graver offence. Reg. v Ttjkaya bin Ta- 
mana . . . . I. Ii. R., 1 Bom., 214 
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60. Criminal Proce- 

dure Code , ss 35 and 235 — Venal Code (Acts 
XLV of 1860 and VIII of 1882), ss 71, 380 , 457 
— Simultaneous convictions for several offences . — 
Sentence — The accused was convicted at one trial by 
a Magistrate of the first class of the offences of house- 
breaking by night with intent to commit theft, pun- 
ishable under section 457, and of theft m a dwelling- 
house, punishable undei section 380 of the Penal Code 
(XLV of 1860), — the two offences being part of the 
same transaction, the theft following the house-break- 
ing The pusoner was sentenced to two years 9 ngor- 
ous imprisonment under section 457, and to six 
months 9 rigorous imprisonment and a fine of ftlOO, 
or, m default of payment, three months 9 further ri- 
gorous imprisonment, under section 380. The Dis- 
tuct Magistrate refeired the case to the High Court, 
on the ground that the aggregate of punishment 
awarded on the two heads of charge exceeded the 
powers of the First Class Magistrate who tiied the 
case. The Sessions Judge, to whom an appeal had 
been preferred," was of the same opinion, and reduced 
the sentence to two years 9 rigorous imprisonment. 
Held that as the accused committed two distinct of- 
fences which did not “ constitute, when combined, a 
diffeient offence” punishable under any section of 
the Penal Code (XLV of I860), section 71 of the Code 
did not apply, and as the aggregate punishment did 
not exceed twice the amount of punishment which 
the trying Magistrate was competent to inflict, the 
sentences were legal under section 35 of the Crmli- 
nal Procedure Code (Act X of 1882). Per Jabdine, 
J — The rules for assessment of punishment, con- 
tained m section 454 of the Criminal Procedure Code 
of 1872, having been omitted in section 235 of the 
Criminal Procedure Code of 1882, must now be sought 
for in section 71 of the Penal Code (XLV of 1860) 
and in section 35 of the Criminal Piocedure Code 
(X of 1882). Queen-Empeess v Sakhabam Bhau 

[I. Xj. E,, 10 Bom., 493 

61. Durhwg house- 

trespass and theft . — Penal Code , ss 380 and 454 
— Discussion as to whether cumulative punishment 
under sections 454 and 380 is legal for lurking house- 
trespass and theft Queen v Mina Nuggebbha- 
TIN .... . 3W.B„ Cr.,19 

62. * Souse-trespass 

and grievous hurt. — The prisoner entered a house 
for t>he purpose of committing an assault, and, m 
carrying out that intention, caused grievous hurt. 
In convicting and punishing him for the substantive 
offence (gnevous hurt), — Meld that it was not neces- 
sary to pass a separate sentence for the offence of 
house-trespass. Queen v. Bassoo Hannah 

[2 W. R., Cr., 29 

63. Kidnapping — 

Talcing property f om child — Penal Code , ss 363 , 
369 — The offence described m section 363 of the 
"Penal Code is included m that described m section 

369, the kidnapping and the intention of dishonest- 
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ly taking property from the kidnapped child being 
included in the latter section Queen v Sham a 
Sheikh . . . 8 W. R., Cr., 35 

64. — Kidnapping . — 

Selling for purpose of prostitution — There is nothing 
illegal in passing separate sentences for kidnapping 
and foi selling for purposes of prostitution Queen 
v Doobga Doss . . .7 W. R., 104 

65. — — Rioting i — Un- 

lawful assembly . — There cannot be a conviction both 
of "noting” and of "being members of an illegal 
assembly 99 The greater charge includes the less, and 
to punish under both sections of the Penal Code would 
be cumulative and illegal Meelan Khaliba v. 
Dwabkanath Goqpto . . 1 W . R., Cr., 7 

66. * Joining unlawful 

assembly and noting with deadly weapon. — Penal 
Code , ss. 144 , 148 — There is nothing illegal in sen- 
tencing a prisoner for both offences of joining an 
unlawful assembly armed with a deadly weapon 
(section 144), and rioting armed with a deadly wea- 
pon, though the former is almost merged in the latter 
offence. Seeekissen v. Juglal . 9 W . R,, Cr., 5 

67. Rioting armed 

with deadly weapon — Causing hurt by shooting . — * 
Where prisoners are charged both with noting, being 
armed with deadly weapons, and with causing hurt 
by shooting, and their conviction of the latter offence 
rests solely on the fact of their belonging to a party 
by one of whom (not one of the prisoners) fire-arms 
were used, it is wrong to pass a cumulative sentence, 
and to punish the pusoner both, for the rioting and 
for the causing hurt The punishment should be for 
either one or other of those offences Queen v. 
Dubzoolla . . . .9 W. R., Cr., 33 

68. * Rioting with 

deadly weapon — Grievous hurt — Penal Code, ss 
148,149, and 324 — The offence of rioting, armed 
with deadly weapons, and stabbing a person on whose 
piemises the riot takes place, aie distinct offences 
and punishable as separate offences under sections 
148, 149, and 324 of the Penal Code, — section 149 
being read as a proviso to section 148 Queen v 
Call ac hand . . .7 W. R., Cr., 60 

69. Conviction of 

noting and causing hurt by dangerous weapons — 
Distinct offences — Separate charges. — Penal Code , 
ss. 71, 148, 149, 324 — Act X of 1882 (Criminal 
Procedure Code), ss 35, 235 — Act X of 1872 (Cri- 
minal Procedure Code), ss. 314, 454 . — Act VIII of 
1882, s. 4 — The offences of noting armed with a 
deadly weappn and voluntarily causing hurt with a 
dangerous weapon to two persons are distinct offences, 
and a person charged with such offences can he con. 
victed and sentenced in. respect of the noting and of 
the hurt caused to each of the persons injured. A . 
and JB, were charged with rioting armed with deadly 
weapons under section 148 of the Penal Code, and 
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they were also charged under section 824, coupled 
with section 149, with causing huit by a dangerous 
weapon to X., and B was turthei charged undei 
section 324 with causing a like huit to Y , A being 
also charged under section 324, coupled with section 
149, m lespect of the hurt caused by B. to Y. A 
and j B were convicted on all charges, and separate 
sentences, to take effect in succession, were awarded 
in respect of each offence chaiged The offences 
under section 324 were committed during the not. 
Meld that the several acts with regard to which 
the prisoners were charged did not fall within the 
provisions of section 71 of the Penal Code, inas- 
much as it v as not fojmd that the causing of the 
hurt was the foice or violence which alone consti- 
tuted the rioting, and that consequently under sec- 
tion 235 of the Criminal Proceduie Code the several 
sentences passed were strictly legal. Lore Nath 
S lROAR V . QUEEN-EMPRESS 

[I. Xi. R., 11 Calc., 349 

70. Separate convic- 

tions for more than one offence where acts combined 
form one offence — Venal Code ( Act XLV of I860), 
ss. 143 , 147, 324 , 853 (. Act VIII of 1882), s 4 — 
Criminal Procedure Code , Aot X of 1882 , s 235 . — 
Four persons were charged with being members of 
an unlawful assembly consisting of themselves and 
others, the common object of which assembly was 
lesistmg the execution of a legal process, namely, the 
arrest of a judgment-debtor by a Civil Court peon, 
who went with a warrant for his airest accompanied 
by other persons, A and B , for the purpose of identi- 
fying him, and with using force or violence m prose- 
cution of the common object, such force or violence 
consisting of an assault on the Civil Court peon, and 
another by means of a dangeions weapon on A The 
Deputy Magistrate convicted all the accused of 
offences under sections 147 and 353 of the Penal 
Code, and sentenced them to six months 3 rigorous im- 
prisonment under the former section and two months 3 
rigorous imprisonment under the latter He fuither 
convicted one of the accused of an offence under 
section 324, in respect of the assault on A , and sen- 
tenced him to one month’s rigorous imprisonment 
in respect of that offence, and directed that the sen- 
tences were to take effect one on the expiry of the 
other Meld that the offence of noting was com- 
pleted by the assault on A , and that the assault on the 
peon was a fuither offence under the first sub-section of 
section 235 of the Code of Criminal Procedure Meld , 
further, that even if A. had not been assaulted, the 
conviction and sentences passed for rioting and the 
assault on the peon were legal, inasmuch as the acts 
of the accused, taken separately, constituted offences 
under sections 143 and 353 of the Penal Code, and, 
combined, an offence under section 147, and under 
235, sub-section 3 of the Code of Criminal Proce- 
dure, the accused might be charged with and tried at 
one trial for the offence under section 147, and those 
under sections 143 and 353, and therefore also se- 
parately convicted and sentenced for each such offence, 
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provided the punishment did not exceed the limit 
imposed by section 71 of the Penal Code, as amend- 
ed by section 4 of Act VIII of 1882, which limit had 
not been exceeded m the present case In the 
matter or Chandra Kant Bhattaoharjee. 
Chandra Kant Bhattaoharjee v Queen-Em- 
press . 1. 1», R., 12 Calc., 495 

71, — Penal Code 

Amendment Act { VIII of 1882), s. 4 — Offence made 
up of several offences — Piloting — Grievous hurt . — 
Criminal Procedure Code , 1882 , s 235 — Penal Code , 
ss 146, 147 , 149, 325 — A member of an unlawful 
assembly, some members of which have caused griev- 
ous hurt, cannot lawfully be punished for the offence 
of rioting as well as for the offence of causing griev- 
ous hurt. Empress « Ram Partab 

[LL. R.,6 All., 121 

72, a Separate charges. 

— Criminal Procedure Code ( Act X of 1872), s. 454, 
illus. (f) — Penal Code (Act XLV of 1860), ss 147 , 
148, and 324 . — Undei section 454 of the Criminal 
Procedure Code, the collective punishment awarded 
under sections 147, 148, and 324 of the Penal Code 
must not exceed that which may be awaided for the 
graver offence Quasi e , — Whether separate convic- 
tions under sections 147 and 324 of the Penal Code 
are legal In the matter of the petition op 
Jubdur Kazi Empress v. Jubdur Kazi 

* [I. Iw R., 6 Calc., 718 

S. C. In re Jubdur Kazi . 8C.L. R., 390 

73, Rioting — Grie- 

vous hurt. — Criminal Procedure Code , 1882, s 235 — 
Penal Code, ss. 146 , 147 , 149 , 325 — Three peisons 
who were convicted (i) of not under section 147 of 
the Penal Code, (u) of causing grievous huit m the 
course of such not, were respectively sentenced to 
six months 3 rigorous imprisonment under section 147, 
and three months 3 ngoious imprisonment under 
section 147, and three months 3 ngoious lmpuson- 
ment under section 325 Meld by Petheram, C J , 
and Straight and Tyrrell, JJ , that inasmuch 
as the evidence upon the lecord showed that the 
three prisoners had committed individual acts of vio- 
lence with their own hands, which constituted dis- 
tinct offences of causing gnevous hurt or hurt sepa- 
rate from and independent of the offence of not, 
which was already completed, and the fact of the not 
was not an essential portion of the evidence neces- 
sary to establish their legal responsibility under sec- 
tion 325 of the Penal Code, the separate sentences 
passed under sections 147 and 325 were not illegal. 
Queen- Emp> ess v Ram Partab, 1 L R ,6 All,, 121, 
distinguished. Per Brodhurst, J, that the evi- 
dence showed that only one of the three prisoner s 
had caused grievous hurt with his own hands, and 
that the others could only be properly convicted of 
that offence under the provisions of section 149 of 
the Penal Code, but that the separate sentences 
passed under sections 147 and 325 were not illegal: 
Queen-Empress v. Dungar Smgh, I, L, R., 7 All., 
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29, followed Also per Brodhurst, J — Illustra- 
tion (g) of section 235 of the Criminal Proceduie 
Code does not apply meiely to the case of peisons 
who, m addition to the offence of rioting, have with 
then own hands committed the fuither offences of 
voluntauly causing grievous hurt, and of assault- 
ing a public seivant when engaged m suppiessmg 
a not, and the convictions ref ei red to in the lllustia- 
tion i elate especially to convictions obtained under 
the provisions of section 149 of the Penal Code 
Queen- Empeess v Bam Sarup 

[I. L. R., 7 AH., 757 

74. - ■ Criminal Proce- 

dure Code , 1882, s 35 and s 235 — Convictions of 
noting and causing grievous hurt — Offences dis- 
tinct — Penal Code {Act VIII of 1882), s 4 — Penal 
Code , ss 147, 325 —The offences of rioting, of vo- 
luntanly causing hurt, and of voluntauly causing 
grievous huit, each of the two latter offences being 
committed against a different person, are all distinct 
offences withm the meaning of section 35 of the 
Criminal Procedure Code. Under the first para- 
graph of section 235 of the Criminal Procedure 
Code, a person accused of noting and of voluntauly 
causing grievous hurt may be chaiged with and tried 
for each offence at one tnal, and, under section 35, a 
separate sentence may be passed m respect of each 
Queen- Empress v Ram Purtab , I L R , 6 All , 
121 , dissented fiom. Queen-Empress v Dung-ar 
Singh . . . I. L. R., 7 All, 29' 

75. Penal Code , s 

71 — Criminal Procedure Code , ss 39, 235 — Riot- 
ing, grievous hurt, and hurt — Punishment for more 
than one of several offences — On the 8th August 
1884 a Magistiate of the second class began an m- 
quuy m a case in which seveial persons were accused 
of rioting and of voluntarily causing gnevous hurt 
On the 6th September the poweis of a Magistiate 
of the first class were confeired on the Magistrate 
by an Older of Government, which was communi- 
cated to him on the 8th September On the 9th 
September, the case foi the prosecution having 
closed, the Magistrate framed charges against each 
of the accused undei sections 323 and 325 of the 
Penal Code, recorded the statements of the accused 
and the evidence for the defence, and on the 10th 
September convicted the accused of all the charges, 
passing upon each of them, m lespect of each charge, 
sentences which he could pass as a Magistiate of the 
fiist class, hut could not have passed as a Magistiate 
of the second class On appeal, the Sessions Judge, 
on the ground that the prisoners had committed the 
offence described m section 148 of the Penal Code, 
held that the sentences passed by the Magistrate 
were illegal, as being inconsistent with the pro- 
visions of section 71, paragraphs 2 and 4 , and he ac- 
cordingly reduced the sentences of imprisonment 
which the Magistiate had passed to the maximum of 
imprisonment which the Magistiate could have in- 
flicted under section 148 Held by the Full Bench 
(Pethebam, C J, and Beodhubst, J, dissenting) 
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that the sentences passed by the Magistrate were 
legal Per Oldfield and Duthoit, JJ , that the 
piovisions of section 71 of the Penal Code had no 
application to the case, inasmuch as the offences 
of causing gnevous hurt and hurt foimed no part of 
the offence of noting Per Beodhubst, J, that 
the sentences passed by the Magistrate were, as a 
whole, illegal , that if he had convicted the accused 
under section 148 of the Penal Code, his order 
would, undei the cncumstances, have been legal, and 
that a member of an unlawful assembly, some mem- 
bers of which have caused grievous huit, can be 
legally punished for the offence of noting as well as 
for the offence of causing gnevous huit Empress 
v Dungar Singh, I L R., 7 All , 29, lef erred to 
Queen-Empeess v Peeshad . I. L. R , 7 All,, 414 

70 Receiving stolen 

prbperty and assisting m concealment of it — Penal 
Code, ss 411, 414 — Criminal P roc edw e Code, 1861 , 
s 46 . — The offences specified m sections 411 and 414 
of the Penal Code cannot be considered as two dis- 
tinct offences, so as to allow of the procedure of sec- 
tion 46 of the Criminal Procedure Code being adopt- 
ed Anonymous . . 4 Alad., Ap , 14 

77. Theft fiom two 

persons m same room — Where the accused stole 
piopeity at night belonging to two^ diffeient persons 
from the same room of a house, it was held that 
he could not be sentenced separately as for tvio 
offences of theft Queen v Moneeah 

[11 W. R., Cr. 5 38 

78. Theft — deceiving 

stolen property — A peison convicted of lobbeiy or 
theft cannot he also convicted of dishonestly xeceivmg 
m xespeet of the same pioperty Queen v Mud- 
dun Ally . 1 W. R.^ Cr., 27 

Queen v . Seeemunt Adup . 2 W. R., Cr., 63 

Queen v. Seebchuen Haeee 

[11 W. R., Cr., 12 

Queen v . Sheeb Chundee Haeee 

[11 W. R., Cr., 12, note 

79. Theft and mis- 

chief — Double sentence — A double sentence for 
theft and mischief is illegal and improper BrcHUK 
Aheeb v Auhuck Bhooneea 6 W. R., Cr., 5 

80. Mischief and 

theft — House-breaking and theft — Sepaiate convic- 
tions and sentences undei sections 429 and 379, and 
under sections 457 and 380 of the Penal Code were 
set aside , and the convictions under section 429 
m the former case, and under section 457 m the latter, 
allowed to stand Queen v Sahrae 

[8 W*. R., Cr., 31 

81 . Criminal tres- 
pass — Mischief — Criminal Procedure Code, 1872, 
s 454 — Wheie a person committed a trespass with 
the intention of committing mischief, thereby com- 
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SENTENCE — continued. 

3, CUMULATIVE SENTENCES— continued. 
Separate sentences — continued. 

mittmg ciimmal trespass, and at the same time com- 
mitted mischief,— Held that such person could not, 
under clause m of section 454 of Act X of 1872, le- 
ceive a punishment more severe than might have 
been awarded for either of such offences The pro- 
visions of that law do not in such a case prohibit 
the Court from passing sentence in respect of each 
offence established. Empbess v. Buds Singh 

[L Ii. R., 2 All., 101 

32. — Separate of- 

fences —Penal Code , ss . 143, 253.— A cumulative 
sentence under section 143 of the Penal Code (being 
a member of an unlawful assembly), and under sec- 
tion 253 (using criminal force against a public ser- 
vant), was upheld by the High Court m this case. 
In the matter op Gobind Chundeb Hoy 

[16 W. R., Cr., 70 

4. FINE. 

83, Specific fine on each prison- 

ev.— Trial of several prisoners . — A sentence of fine 
must impose a specific fine on each prisoner. Ano- 
nymous .... 5 Mad., Ap., 5 

84. Wrongful confinement.— 

Penal Code , s 344. — Fine alone is not a legal sen- 
tence for a prisoner convicted under section 344 of 
the Penal Code. Beg v. Bahibji bin Keishnaji 

[1 Bom., 39 

35. Separate offences.— Alterna- 

tive sentence allowed only m one — Where a 6onviction 
has been had under two sections of the Penal Code, 
in one of which only an alternative sentence of im- 
pnsonmenfc or fine is allowed, a sentence of fine cannot 
he passed. Queen v. Bhoobun Mohun 

[11 W. R., Cr., 39 

33. Offence under Act XIX of 

1838, s. 13. — Omission of owner of harbour craft 
to produce certificate of registry. — The Legislature 
when it enacted m section 13 of Act XIX of 1838 
that persons who committed certam acts should be 
subject to a fine of ten times the fee,” or “ subject 
to a fine of ten rupees,” intended that the penalties 
so specified should be indicted m full The ownei of 
a harbour ciaft having been fined R2 for omission 
to produce a certificate of registry when demanded by 
the customs authorities, the High Court annulled the 
sentence as being illegal, and inflicted the full penal- 
ty of ten rupees. Empbess v Mhasnya Rama 

[I. L. R., 7 Bom., 280 

37. — Theft in dwelling-house.— 

Penal Code, s 380 — Impnsonment. — On conviction 
for theft m a dwelling upder section 380 of the Penal 
Code, fine cannot he substituted m lieu of imprison- 
ment, though it may he added to imprisonment 
Duuioo t>. Zainah Bebee . 16 W, R., Cr., 17 

38. Offence under Act XVIII of 

1854 (Railway Act), s. 34 .— Imprisonment 


SENTENCE — continued 

4 PINE — continued . 

Offence under Act XVIII of 1854 (Rail- 
way Act), s. 34 — continued. 

Section 34 of Act XVIII of 1854 prescribes the mode 
m which fines levied under that Act are to he re- 
coveied It is only on the return of the warrant of 
distress unsatisfied, or on the Magistrate being other- 
wise satisfied that no sufficient distress exists, that 
imprisonment can he imposed. Anonymous 

[6 Mad., Ap., 37 

89. Transportation with fine. — 

Levy of portion of fine . — When a fine is imposed 
m addition to transportation, and the whole or part 
of the fine is levied, it is the duty of the Sessions 
Judges to inform the authorities at Port Blair of the 
fact. Anonymous . . 5 Mad., Ap., 44 


5. IMPRISONMENT. 

(a) Impeisonment Genebaley. 

99. Ealse statement on oath to 

public servant. — Penal Code, $ 181 — Illegal 

sentence — A sentence under section 181 of the Penal 
Code which awards no term of imprisonment is illegal. 
Anonymous . . .4 Mad., Ap., 18 

91. - Accumulation of sentences 

of imprisonment. — Criminal Procedure Code , 
1861, s 46 — Sentences not simultaneous — Sentences 
of imprisonment might he accumulated beyond the 
period of fourteen years, notwithstanding section 46 
of the Criminal Procedure Code, which limit had 
reference only to sentences passed simultaneously, or 
passed upon charges tried simultaneously. Queen 
v Puban . . . . 7V.R., Cr., 1 

92. Criminal Procedure Code, 

1872, s. 309. — Penal Code, s 65. — Section 309 of 
the Criminal Procedure Code did not extend the 
penod of impnsonment which might he awarded by a 
Magistrate under section 65 of the Penal Code , it 
only legulated the proceedings of Magistrates whose 
powers were limited. Empbess v Daeba 

[I. L. R„ 1 AH., 461 

93. Commencement of sentence 

of imprisonment. — Postponement of sentence . — 
Criminal Procedure Code ( Act XXV of 1861), ss 

46, 47, 48, and 421 — A sentence of impnsonment 
ought to commence from the time that the sentence 
is passed, unless there is some lawful reason for 
ordering it to commence at some future period 
Except as m the cases provided for by sections 46, 

47, and 48 of the Criminal Procedure Code, a Magis- 
trate cannot authorise a sentence passed by him to 
take place from some future date, nor, except as 
provided for by section 421 of the Code of Criminal 
Procedure, can a sentence, which is to take place im- 
mediately, he suspended In the matteb oe 
Keishnanand Bhuttacjharjee 

[3 B. L. R„ A. Cr., 50 

S. C. In the matter or Kishen Soondee 
Bhuttaoharjee . . 12 W. R., Cr., 47 
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SENTENCE— continued, 

5. IMPRISONMENT — continued, 

(a) Imprisonment Generally —continued 

94 Confirmation of sentence. 

— Criminal Procedure Codes 1872, s 36 — Section 
36 of the Criminal Piocedure Code, as legal ds the 
necessity for confirmation of the sentence by the 
Sessions Judge, iefeired to cases m which the sen- 
tence of impiisomnent was a sentence of upwaids of 
three yeais, without including any additional sentence 
as to fine or whipping In the matter of the 
PETITION OF SUMSHER KHAN. EMPRESS V SUM- 

shee Khan . , . . I. L. R., 6 Calc., 624 

95. Attempt to commit offence. 

— Penal Code , s 511 — The teim of imprisonment 
foi attempting to fabricate false evidence for the 
purpose of being used m a stage of a judicial proceed- 
ing cannot extend beyond one half of seven years. 
Queen v. Soondur Putnaick 

[3 "W. B.j Cr., 59 

96. Offence tinder Act XIII of 

1859, s. 2. — Form of sentence — A sentence of im- 
prisonment should not be announced beforehand ^n 
the oi dei directing performance of the contract m a 
case under Act XIII of 1859, section 2, but should 
follow on a complaint of non-compliance Anony- 
mous 6 Mad., Ap., 24 

97. Interruption of public ser- 

vant m course of judicial proceeding. — Penal 
Code , 5 228 — Criminal Procedure Code , 1861, s 
163 — In a case of interruption to a public servant 
in a stage of a judicial proceeding, undei section 
228, Penal Code, a sentence of imprisonment cannot 
be passed under section 163 of the Code of Criminal 
Pioceduie. In the matter of Buhram Khan 

[10 W . R., Cr., 47 

98. Dacoity. — Penal Code , s. 395 — 

A sentence of fourteen yeais’ imprisonment cannot 
be passed foi dacoity under section 395 of tbe Penal 
Code. Queen*? HarooRujwar 

[13 W. R., Cr., 27 

99 Disobedience to order of 

public servant. — Rigorous imprisonment -—Penal 
Code , s 188. — A sentence of rigorous imprisonment 
passed by a Magistrate, under section 188 of the 
Penal Code, for disobedience to an order duly pro- 
mulgated by a public servant, alteied to one of sim- 
ple imprisonment, as the Magistrate's finding did 
not show that the case came within the latter part of 
the section, m which case alone the infliction of rigor- 
ous imprisonment was authorised. Reg v. It at an - 
ray bin Mahadeyrav Chayan 

[3 Bom., Cr., 32 

100. Giving false evidence.— 

Penal Code , h 193 — 'Duty of Court — Under section 
193 of the Penal Code, it is obligatory upon the 
Court) m eveiy case of conviction under that section, 
to pass some sentence of imprisonment. Empress r 
Khodai Singh . . , 3C.L.E., 527 


SENTEN CE — continued. 

5. IMPRISONMENT -continued. 

(a) Imprisonment Generally— continued 

101. False evidence to procure 

acquittal of guilty person.— Measure of sen- 
tence — Held by the majority of the Couit that a 
sentence of five years' imprisonment was not exces- 
sive m the case of a man convicted of making a false 
statement in a judicial proceeding, with the inten- 
tion of defeating the ends of justice by procuring 
the acquittal of a guilty person Queen v Anoo 

[W. R., 1864, Cr., 16 

102. -*■ Deliberately fabricating 

false evidence. — Measure of sentence — A sentence 
of three years' imprisonment is not too severe a 
punishment for a deliberate attempt to pervert jus- 
tice by fabi mating m one office false statements to be 
designedly and conuptly used in another Queen v 
Kalachand Boidyo . . 8 W. R., Cr., 18 

103. Grievous hurt.— Pen al Code , 

s. 325 — Fine. — The offence of voluntarily causing 
grievous hurt is punishable, not by fine alone, hut by 
imprisonment, the offender being also liable to fine. 
Queen v Sharoda Peshagur . 2 W. R., Cr., 32 

Queen v Menazoodin , 2 W. R., Cr., 33 

104. House-breaking. — Whip- 

ping — Rigorous imprisonment — Commutation of 
punishment — Upon conviction of the offence of house- 
breaking, the accused was sentenced by tbe Deputy 
Magistrate to six months' rigorous imprisonment, 
•and to he whipped. On appeal, the Judge found 
that, as this was the first offence, the additional 
punishment of whipping was illegal, and, setting 
aside so much of the sentence, passed a sentence of 
three months' rigorous imprisonment, m addition to 
the six months' ugorous imprisonment passed by the 
Deputy Magistrate. Held that the commutation of 
the punishment was illegal Quefn v Banba Ali 

[6 B. L. R., Ap., 95 : 15 W. R., Cr., 7 

105 Offence under Mad. Police 

Act, 1859, S. 48. — Rigorous Imprisonment — Mea- 
sure of sentence — A sentence of rigorous imprison- 
ment under conviction for an offence under section 
48, Act XXIV of 1859, was illegal Anonymous 

[5 Mad., Ap., 35 

106. Offence under Registration 

Act, VIII of 1871, s. 80. — General Clauses Con- 
solidation Act , I of 1868, s 2, cl. 18 — Rigorous and 
simple imprisonment — Held that under Act I of 
1868, section 2, clause 18, the Sessions Judge should 
have specified m his warrant whether the imprison- 
ment awarded to a person convicted under section 80, 
Act VIII of 1871, should be simple or rigorous, but 
that as he had omitted this at the proper time, sim- 
ple imprisonment should now he set forth m the sen- 
tence and warrant. Legal Remembrancer v. Ra- 
dhoo Churn Ash. Government n Radhoo- 
Churn Ash . . . .18 W. R., Cr., 8 

107. Indefinite period of im- 

prisonment m default of security. Order 
for, — An order directing an accused “ to be imprison- 



( 5565 •) 


DIGEST OF CASES. 


( 5566 ) 


SENTENCE — continued, * 

5. IMPRISONMENT — continued 
(a) IMPRISONMENT GENERALLY— continued 

Indefinite period of imprisonment m de- 
fault of security. Order fox-continued 

ed until lie gives security” is bad, a definite period 
for such imprisonment, not exceeding one year, 
should be stated m the order Maiiamdi Fakir v 
Taripulla Pramanik . L L. R., 8 Calc., 644 

108. Receiving stolen property. 

— Criminal Procedure Code , 1872 , s 505 — Addition 
to sentence of order for security for good behaviour 
— P. was convicted by a Magistrate of the first class 
of dishonestly receiving stolen propeity. He con- 
fessed on his trial that he had twice previously been 
* convicted of theft He was sentenced to be whipped, 

to he rigorously impiisoned, and on the expiration 
of the term of impiisonment to furnish secunty for 
good behaviour. Held that the order requiring se- 
cunty should not have foimed part of the sentence 
for the offence of which P was convicted A pro- 
ceeding should have been drawn out representing 
that the Magistiate was satisfied, from the evidence 
as to general character adduced before him m the 
case, that P was by repute an offender withm the 
terms of section 505 of Act X of 1872, and therefore 
security would be lequired from him, and an order 
should have been recorded to the effect that, on the 
expiry of imprisonment, P. should he brought up for 
the purpose of bemg hound Empress v Partab 
[I. Is. R., 1 All., 666 

(b) Imprisonment and Fine 

109. Case under s. 21, Cattle 

Trespass Act, 1871. — Sentence of fine or imprison- 
ment — Default m payment of compensation. — It is 
not lawful to pass a sentence of fine or imprisonment 
m default of payment of the compensation awai ded 
m a matter under section 21 of the Cattle Trespass 
Act, 1871 In the matter oe Ketabdi Mundul 

[2 C. I, E., 507 

110. Contempt of Court.— Im- 

prisonment added to fine —Tnal of case of contempt 
— Where, m punishing for contempt ot Court, the 
summary procedure sanctioned by section 163 of the 
Code of Criminal Proceduie, 1861, is followed, the 
Court must sit as the Court before which the offence 
was committed, and not m any other capacity, and is 
hound to take cognisance of the contempt on the day 
on which it was committed In such a case imprison- 
ment cannot be added to fine as a punishment In 
a case m which it was dealt with m a summary mannei , 
the offence must, under section 163, he tried by an 
officer other than the person before whom the con- 
tempt was committed. Queen v Chunder Seekur 
Roy .... 12 W. R., Cr., 18 

111. — Making false charge.— 

Penal Code, s 211 — Impnsonment with or without 
fine — A prisoner convicted under the 2nd clause of 
section 211 of the Penal Code should be sentenced 
to imprisonment, with or without fine, and not to fine 
alone. Reg. v. Rama bin Rabhaji 1 Bom., 34 


SENTENCE — continued 

5. IMPRISONMENT — continued . 

(b) Imprisonment and Fine— continued 

112. Conviction under Military 

Cantonment Act, Bombay, III of 1867.— 

Simultaneous sentence of fine and impnsonment — 
In cases of convictions under sections II and 12 of the 
Military Cantonment Act (Bombay Act III of 1867), 
a simultaneous sentence of fine and imprisonment m 
default of the payment of the fine can only he 
awarded, under section 14 of the Act, m the event of 
no property sufficient for the payment of the fine 
bemg found. Reg- v Ladtt 7 Bom., Cr., 87 

113. — Conviction under s. 48, 

Act XXIV of 1859.— AM Act V of 1865 — 
Procedure to enforce fine • — Persons convicted under 
section 48 of the Police Act (XXIV of 1859) aie not 
liable to both fine and imprisonment m default of 
payment The procedure to be followed m enfoic- 
mg the fine is that laid down m Madras Apt V of 
1865. Anonymous ... 3 Mad., Ap., 9 

Anonymous ... 7 Mad., Ap., 22 

114. Attempt to commit suicide. 

—Penal Code , s 309 — A pusoner found guilty, 
under section 309 of the Penal Code, of an attempt 
to commit suicide, must be sentenced to some im- 
prisonment, and not meiely to payment of a fine. 
Reg v . Chanviova ... 1 Bom,, 4 

(c) Imprisonment in Default of Fine. 

115 . Additional imprisonment. 

— Rigorous imprisonment,—^ Additional imprison- 
ment m default of payment of fine foi the offence 
of daeoity must he rigorous. Queen v Srimonto 
Kotal .... 7 W. R., Cr., 31 

116. Limitation of imprison- 

ment in summary trials.— Fine — Criminal 
Procedure Code , 1882, ss 32, 33, 262 —Penal Code, 
s 67 — Act VIII of 1882. — In cases of simple im- 
prisonment ordered as a process foi enforcement of 
payment of fine, the rule of section 262 of the Crimi- 
nal Proceduie Code limiting the period of lmpuson- 
ment in summary trials does not apply, as that sec- 
tion only refers to substantive sentences of imprison- 
ment Empress v Asghar Ali 

[I. L. R., 6 All., 61 

117. Presidency Magistrates’ 

Act, 1877, s. 167 . — Aioard of substantive sentence 
of impnsonment — The words “ to impnsonment for a 
term exceeding six months or to fine exceeding 
31200” in section 167 of the Piesidency Magistrates' 
.Act (IV of 1877) aie confined in their meaning to 
substantive sentences, and cannot be extended to in- 
clude an award of imprisonment in default of pay- 
ment of fine, the operation of which is contingent 
only on the fine not being paid. In the matter of 
Jotharam Davay . I. L. R., 2 Mad., 30 

118. Committing affray.— Penal 

Code, s 160. — Criminal Procedure Code, 1872, s. 
309. — Pusoners were convicted of having committed 
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SENTENCE — continued. 

5. IMPRISONMENT— continued. 

(c) Impbisonment ik Default op Pine — con- 
tinued 

Committing affray — continued . 

an offence punishable under section 160 of the Penal 
Code, and weie sentenced to pay a fine of R25 each, 
or in default to he ngoiously impiisoned for thirty 
days, the full term of imprisonment under the section. 
Held by a majority of the High Court (Kindeb- 
SLEY, J., dissenting) that having regard to the pro- 
visions of section 309 of the Cnmmal Procedure 
Code, Act X of 1872, the sentence was legal Reg-. 
v . Muhammad Saib I. L. R., 1 Mad., 277 

119. Assault. — Penal Code, ss. 65 

and 352 — In a case of assault, a sentence indicting 
a fine of R50 and awaidmg impiisonment for one 
month m default of payment of the fine is illegal, 
with reference to sections 65 and 352 of the Penal 
Code. In t?he matter op Jehan Buksh 

[16 W. R., Cr., 42 

120. Sentence under Bom. 

Act VII of 1867, S. 31. — Simple imprisonment — 
Imprisonment m default of payment of a fine in- 
flicted under Act (Bombay) VII of 1867, section 31, 
ought to be simple, not rigorous Reg v. Beohab 
Khuskal . 5 Bom., Cr., 43 

121. Conviction under Cattle 

Trespass Act (III of 1857). — Fine and im- 
prisonment — Certain persons were convicted under 
section 13, Act III of 1857, and sentenced to fifteen 
days 5 imprisonment and a fine, oi m default imprison- 
ment foi the term of seven days No provision was 
made m the Act foi awaidmg impiisonment m de- 
fault of payment of fine, hut the pnsoners were 
liable under the section to six months 5 imprisonment 
and a fine of R500. The High Court refused to m- 
teifeie with the sentence passed. Anonymous 

[5 Mad., Ap., 21 

But see Anonymous . 7 Mad., Ap., 22 

122. Contempt of Court — Crimi- 

nal Procedure Code , 18bl, s 163 — Power of Magis- 
trate. —The Magistiate convicted the defendant of 
contempt of Court under section 163 of the Code of 
Criminal Piocednre, and sentenced him to pay a fine 
of RIO, or m default two days 5 imprisonment Held 
that the Magistrate had not exceeded his powers 
Anonymous . . 6 Mad., Ap., 16 

123. Offence under Income Tax 

Act (IX of 1869). — Power of Magistrate — A 
Magistrate has no power under section 25, Act IX 
of 1869, to sentence to impiisonment m default ^of 
the payment of the fine imposed for not paying in- 
come tax. Queen v Nodiab Chand Koondoo 

[14 W. R., Cr., 70 

124. Offence under Income Tax 

Acts (IX of 1869 and XXIII of 1869).— 

General Clauses Consolidation Act (I of 1868), s 5 — 
The Income Tax Act (Act IX of 1869, supplemented 
by Act XXIli of 1869) having been passed sub- 


SENTENCE— continued 

5 IMPRISONMENT — continued. 

(e) Impbisonment in Default of Fine— con- 
tinued 

Offence under Income Tax Acts (IX of 
1869 and XXIII of 1869) — continued 
sequently to the General Clauses Act (No. I of 1868), 
section 5 of the latter authonsed the award of im- 
prisonment m default of payment of the fine im- 
posed under section 25 of the former Reg. r 
Sangapa bin Bashiapa . . 7 Bom., Cr., 76 

125. — — — • Offences under Mad. 
Abkan Act, III of 1864, ss. 21, 22, 30, 32.— 

Penal Code , s 64. — Pnsoneis weie sentenced to 
fines under sections 21 and 22 of Madras Act III of 
1864, and m default of payment of fine to ngoious 
imprisonment. Held that as fine m these cases was 
the only assignable punishment, and by sections 30, 
31, and 32 a specified procedure is laid down for the 
levy of the penalty, section 64 of the Penal Code had 
no application. Anonymous . 6 Mad., Ap., 40 

126. Offence under License 

Acts (XXI of 1867, s. 15, and XXIX of 1867* 

S. 3). — Power of Magistrate. — Where a Magistrate 
sentenced a person, who had neglected to take out a 
license, under Act XXI of 1867, section 15, and Act 
XXIX of 1867, section 3, to pay a fine of RIO, 
and m default of payment to suffer seven days 5 sim- 
ple impiisonment, the High Court leversed so much 
of the sentence as awaided imprisonment, as the try- 
ing Magistrate had under the Act no power to make 
such an older. Reg v. Chenappa valad Nagappa 

[5 Bom., Cr., 44 

127. Neglect to comply with. 

order for maintenance. — Criminal Procedure 
Code, 1882, s 488 — Subsequent offer to pay, Effect 
of, on sentence —A sentence of impiisonment awai ded 
under section 488 of the Code of Criminal Proceduie 
for wilful neglect to comply with an order to pay 
maintenance is absolute, and the defaulter is not en- 
titled to release upon payment of the arrears due 
Biyacha v . Moidin Kutti 

[I. L. R., 8 Mad., 70 

128. Committing public nui- 

sance. — Penal Code, s. 290 — The sentence of ltnpii- 
sonment passed m default of the payment of a fine 
inflicted under section 290 of the Penal Code (for 
committing a public nuisance) should he one of 
simple, not rigorous, imprisonment. Reg v. SantU 
bin Laxhappa Kobe . . 5 Bom., Cr., 45 

129. Penal Code, s . 

290 — A sentence of rigorous imprisonment in default 

1 of payment of fine for the offence of nuisance under 
section 290 of the Penal Code is legal. Queen v. 
Yellamandu . . I. L. R., 5 Mad., 157 

Contra, see Reg. v. Santu bin Lakhappa Kobe 

[5 Bom., Cr., 45 

130. * Salt Act, XVII of 1840, 

Breach of .—Mad. Reg I of 1805 — A sentence of 
imprisonment in default of payment of a fine lm- 
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5. IMPRISONMENT — continued, 

(e) Imprisonment in Desault op Fine— con- 
. tinned. 

Salt Act, XVII of 1840, Breach of— con- 
tinued. 

posed under the provisions of Act XVII of 1840 is 
illegal. Queen v . Amibtam 

[I. L, R., 4 Mad., 335 

181. — — - Substantive sen- 

tence . — Mad Peg. I of 1805 — Act XVII of 1840 
authorises a substantive sentence of imprisonment 
Anonymous Case . 1. B. R., 4 Mad., 335, note 

132. Offence under Salt Reve- 

nue Act, XXXI of 1850 .— Criminal Procedure 
Code, 1861, ss. 21 and 45 — Penal Code, s 65 — Sec- 
tion 45 of the Criminal Procedure Code made appli- 
cable the provisions of section 65 of the Penal Code 
not only to offences falling under that Code as de- 
fined m its 40th section, but to every case in which a 
Magistrate had jurisdiction under section 21 of the 
Criminal Procedure Code Imprisonment for one 
month awarded m default of payment of a fine under 
section 3 of the Salt Revenue Act (XXXI of 1850) 
was accordingly reduced to three weeks’ simple im- 
prisonment. Reg. v. Vithoba bin Soma 

[5 Bom., Cr., 61 

133. Addition to sentence of 

further imprisonment m default of engage- 
ment to keep the peace. — Criminal Procedure 
Code , 1869 , s 280 — The prisoner was convicted of 
an offence punishable under section 307 of the Penal 
Code In addition to the sentence passed upon him 
under that section, the Sessions Judge directed, 
under section 280 of the Code of Criminal Procedure, 
that, at the expiration of the term of imprisonment 
imposed, the prisoner do execute a formal engage- 
ment m a sum of R10Q for keeping the peace towards 
the piosecutor for a period of one year, and m de- 
fault to undergo simple imprisonment for that period. 
The High Court set aside so much of the sentence as 
directed the imprisonment of the prisoner m default 
of enteiing into the required engagement Queen 
v. Sellam .... 6 Mad., 25 

134. Imprisonment in default 

Qf giving security for good behaviour.— Cri- 
minal Procedure Code, 1861 , s 296 — Where a pri- 
soner, m addition to a sentence passed upon him, is 
required to furnish security for his good behaviour, 
under section 296 of the Criminal Procedure Code, 
for a period of one year, his imprisonment m default 
■of piovidmg such security must commence to inn 
fiom the date of the , order to furnish security, and 
•cantiot he directed to run from the expiry of the 
sentence passed upon the prisonei Queen v Toral 

oujab 3 asr. w., i26 

* 

6 SENTENCE AFTER PREVIOUS 
CONVICTION. 

3.35. — Penal Code, s. 75. — Receiv- 

ing stolen property acquired by dacoity — Where 
seon after his release on exphy of a sentence of 


SEMTEN CE — continued. 

6. SENTENCE AFTER PREVIOUS CON- 
VICTION— continued. 

Penal Code, s. 75 — continued . 

seven years’ impiisonment on conviction of “receiv- 
ing stolen propei ty acquired by dacoity” a person m 
convicted of house-breaking and theft, he is suffi- 
ciently punished by a sentence of seven yeais’ trans- 
poitation, a sentence of transportation for life is too 
severe It is not the intention of the Legislature 
that a previous conviction should so enormously en- 
hance the hemousness of petty offences In the 
matter op Shamjee Nashyo . 1 C. Xi. R., 481 

136. — Previous convictions 

of offence before Penal Code came into operation — 
Meld by the majonty of the Couit (Campbell, J , 
dissenting) that section 75 of the Penal Code only 
applies to conviction of offences committed aftei the 
Code came into operation. Queen v Hurpaul 

[4 W. R., Cr,, 9 

Reg. v Kushya bin Yesu . 4 Bom., Cr„ 11 

137. 

Previous conviction 

not under Penal Code — An accused person can only 
be punished under section 75 of the Penal Code 
where the pievious conviction has been under that 
Code Budhun Rujwar v. Empress 

[10 C. Ii. R., 392 

138. Evidence of pre- 

vious conviction — To wairant a sentence awarding 
an additional punishment under section 75 of e th& 
Penal Code, as on a second conviction, the evidence 
that theie was a previous conviction against the ac- 
cused under the Penal Code must be cleai and precise. 
Queen 0. Naimuddi Sheikh alias Abbas Sheikh 

[14 W. R., Cr., 7 

139. Amalgamation of 

sentence — Ti ansportation — Sentence of transpoita- 
tion for fourteen years under section 392 of the 
Penal Code annulled, as the offence for which such 
sentence was passed was not committed subsequently 
to any conviction, and section 75 had theiefoie been 
improperly applied. Semble,— That a Sessions Judge 
cannot (under section 75 of the Penal Code 01 other- 
wise) by amalgamating a sentence which he is com- 
petent to pass upon a prisoner with a sentence under 
which such prisoner is already undergoing imprison- 
ment, and commuting the latter sentence, condemn 
such pusoner to a longer period of transportation 
than he is liable to suffer foi the crime of which he 
has last been convicted. Reg v Sakya valad 
Kavji . . ... . 5 Bom., Cr., 36 

140. — — — Attempt to commit 

offence — Penal Code , ch XXIII . — Section 75 of the 
Penal Code is restricted to offences under Chapters 
XII and XVII of the Penal Code when the term of 
imprisonment awaidable is three years’ imprisonment 
and upwards, and does not refer to an attempt to 
commit any of those offences (Chaptei XXIII), nor 
can any case be bi ought within it merely because the 
punishment that may be given for it extends to three 
years and upwards. Queen v. Damu Haree 

[21 W. R., Cr., 35 
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SENTENCE — continued . 

6. SENTENCE AFTER PREVIOUS CON- 
VICTION— continued* 

Penal Code, s. 75 — continued , 

141. Previous convictions 

of offence not under ch. XVII of Penal Code — An 
offender is only liable to enhanced punishment, under 
section 75 of the Penal Code, for an offence punish- 
able under Chapter XVII, after having beeu punished 
with imprisonment for the same offence or for an 
offence punishable under the same chapter. Queen 

PtJBON . . . . 5¥,R,, Cr., 66 

142. — Previous offence 

under ch, XII or ch XVII of the Penal Code — 
Meld that where a person commits an offence punish- 
able under Chapter XII or Chapter XVII of the Penal 
Code punishable withthiee years’ imprisonment, and, 
pieviously to his being convicted of such offence, com- 
paits another such offence punishable under either of 
such chapters, he is not subject on being convicted of 
the second offence to the enhanced punishment pro- 
vided m section 75 of the Penal Code Empress v 
Meg-ha . . . . I. L. R., 1 All., 637 

143. — Additional sentence 

— Sufficiency of sentence, — The object of section 75 
of the Penal Code is to piovide tor an additional 
sentence, not a less severe sentence, on a second con- 
viction. Recourse should not he had to that section 
if the punishment for the offence committed is itself 
sufficient. Sheo Saran Tato v Empress 

[I. L. R., 9 Calc., 877 

144. Enhanced punish- 

ment — Transportation for seven years . — Imprison- 
ment, — The accused having been previously convicted 
of offences punishable, under Chapter XII or Chapter 
XVII of the Penal Code, with imprisonment foi a 
term of three years or upwards, was subsequently 
conyicted of an offence under one of those chapters 
punishable with imprisonment which may ‘extend to 
thiee yeais, and sentenced to imprisonment for seven 
years Held that a sentence of imprisonment foi 
seven years was illegal. Under section 75 of the 
Penal Code the accused might he transported for 
life, hut he could not he imprisoned foi a longer 
period than six years. Empress v. Mahadu 

[I. L. R. s 6 Bom., 690 

145. Further sentence after 

actual sentence — Penal Code , s 46, — Where a first 
class Subordinate Magistrate sentenced a prisoner to 
six months’ imprisonment, under section 457 of the 
Penal Code, and finding that the prisoner was liable 

.to enhanced punishment under section 75 of the 
Penal Code, sentenced the prisoner to six months’ 
further imprisonment, under section 46 of the Code 
of Criminal Procedure, the latter sentence was set 
aside by the High Couit, Anonymous 

[5 Mad., Ap., 3 

146. Prisoner having had 

several previous convictions, — Wheie the pusoner 
had already been seveial times convicted of similar 
offences, the Magistrate should have committed him 


SENTENCE— continued, 

6. SENTENCE AFTER PREVIOUS CON- 
VICTION — continued. 

Penal Code, s. 75— continued, 

to the Court of Session, with a view to his being 
punished as after pievious conviction undei section 
75 of the Pena! Code Reg v GtAnu Ladu 

[2 Bom., 132 : 2nd Ed., 126 

147. Imprisonment.— 

Power of Magistrate — Counterfeiting marks on 
documents — The prisoner was convicted under sec- 
tion 475 of the Penal Code, and having been previ- 
ously convicted of an offence punishable under 
Chapter XVII of the Code, the Magistrate sentenced 
him to four years’ rigorous imprisonment Meld 
that the Magistrate had power to pass sentence of 
two years’ imprisonment only under section 75, Pe- 
nal Code. Anonymous . . 6 Mad., Ap., 3 

148. Attempt to commit 

offence. — Penal Code , ch XVII , s, 457. — Lurking 
house-trespass — A person having been convicted of an 
offence punishable under section 457 (Chapter XVII) 
of the Penal Code, was subsequently guilty of an 
attempt to commit such an offence Meld that the 
provisions of section 75 of the Penal Code were not 
applicable to such person. Empress v Ram Dayau 

[I. I*. R., 3 AH., 773 * 

149. Conviction of an 

attempt to commit theft — Previous conviction of 
theft — (Melvill, J dissentients ) — If a person who 
has been convicted of an offence punishable, under 
Chapter XII or Chapter XVII of the Penal Code, with 
imprisonment foi a term of three years ox upwards, 
is convicted of an attempt to commit any such 
offence, he does not thereby become liable to the 
enhanced punishment allowed by section 75 of the 
Code. Empress v. Nana Rahim; 

[I. L. R., 5 Bom., 140 

7. SOLITARY CONFINEMENT. 

150. s. 74. — Duration of soli- 

tary confinement, — Solitary confinement must not be 
imposed for the whole term of a person’s imprison- 
ment. Under section 74 of the Penal Code, it is to 
he imposed at intervals. In the matter or Nyan 
Sue Mether . . 3 B. Ii. R., A. Cr., 49 

151. S. 73. — Criminal Proce- 

dure Code , ss.32 ( a ), 262. — Summary trial . — It is 
not illegal to impose solitary confinement as part of 
the sentence m a case tried summarily. Empress v. 
Annu Khan . . . J. L, R., 6 AIL, 83 

8. TRANSPORTATION. 

152. Measure of punishment. — 

Murder. — A sentence of transportation other than 
for life is illegal m the case of a prisoner convicted 
of murder. Queen v. Bhootoo Mulliok 

[6 W. R., Cr., 85 


153. — — Feasons for 

sentence. — Criminal Procedure Code, 1861 , s. 38C . — 
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SENTENCE — continued 

8- TRANSPORTATION — continued, 
Measure of punishment— continued. 

Section 3S0 of the Code of Criminal Procedure, 1861, 
did not authorise a Sessions Judge to sentence a 
pusoner convicted of murder to anything less than 
transportation for life, and it required the Judge, if 
he sentence such prisoner to transportation for life 
instead of capitally, to assign his reasons for so 
doing. Queen v Dabee . W. B., 1864, Cr., 27 

154. — — — U up remedi- 

tated murder. — Wheie murder is not premeditated, 
transportation for life is a sufficient punishment. 
Queen v . Ram Churn Kurmoear 

[24 W. B., Cr., 28 


155. 


Penal Code , 


307 and 394 — Attempt to murder — Causing 
hurt in committing robberg — Neither under section 
307 nor undei section 394 of the Penal Code can a 
prisoner he sentenced to fourteen yeai s 3 transporta- 
tion, the punishment awardable under those sections 
being tiansportation for life, or rigorous imprison- 
ment for ten years, with fine. Queen v . Bhamour 
Doosadh .... 7W. B., Cr., 41 

156. * — — Waging war 

*mth Power m alliance with the Queen — The pun- 
ishment for a prisoner convicted of waging wax with 
an Asiatic Power in alliance with the Queen must, 
undei the Penal Code, he either transportation for 
life or imprisonment of either description which 
may extend to seven years. Where such a prisoner 
was sentenced to ten years 3 transportation the sen- 
tence was held to be illegal Queen v Keiea Singh 

[3 W. B., Cr., 16 

157. 


— Killing a wi- 
zard. A sentence of death was commuted into one 
of transportation for life m the case of a prisoner 
who committed murder m the belief that the de- 
ceased was a wizard and the cause of his child 3 s ill- 
ness, and that by killing the deceased the child 3 s life 
might he saved. Queen v . Ooeam Sung-ra 

[6 W. B., Cr., 82 


158. 


— — - Murder by way 

of retaliation.' — The sentence of death reduced to 
transpoitation for life in a case of muidei com- 
mitted rather by way of retaliation for injury thau 
under the influence of any woise passion. Queen 
v. Tonoo .... 6¥. B^Cr., 46 


159. 


- Reckless assault 


- MCV/bOCSS USSUUIT, 

wit /1 deadly weapon —The punishment of transport- 
ation for life was inflicted instead of capital punish- 
ment m a case where there was no intention to cause 
death, hut a reckless assault with a deadly weapon 
which inflicted an injury likely m the ordinary 
course of natuie to cause death. Queen v . Khoaz 
Sheieh * 5 W. B„ Cr., 20 

160. 


* Commutation of capital 

sentence. —Likelihood of accident at execution — 
Where the condition of the convict rendered it likely 
that, if he weie hanged, decapitation would ensue, 
the sentence of death was commuted to one for 


SENTENCE — continued 

8. TRANSPORTATION — continued 
Commutation of capital sentence— conti- 

nued . 

transpoitation for life Boodhoo Job a ha v Em- 
PEESS * . . . 2C.L.E, 215 

161. 


— Penal Code, s. 59. — Measure 

y * -Penal Code , s 422 — A sentence of 

transportation under sections 412 and 59 of the Penal 
Code cannot exceed ten years. Queen v . Moha- 
ntodo Bhtodaey . . 5 W . R., Cr., 16 

162. 


Measure of 


ment False evidence and forgery — Under sec- 
tion 59 of the |P enal Code no sentence of transport- 
ation for a shorter period than seven years can he 
passed on any charge Therefore where a prisoner 
was convicted on separate charges of giving false 
evidence in a judicial proceeding, under section 193 r 
and of forgery under section 467, and sentenced to * 
seven years 3 tiansportation for the first offence, and 
a fuither penod of transportation for three years 
for the second offence, the second sentence was 
quashed as illegal Queen v Gour Chunder Box 

[8 W. B., Cr , 2 


163. 


Criminal Procedure 


Code, 1861 , s. 59 — Power to commute punis ment 
after sentence of imprisonment —Undei section 59 
of the Penal Code, a Court can sentence to trans- 
portation only m a case m which the offence is punish- 
able with imprisonment foi seven years oi upwards 
^t may, in passing sentence for the offence, com- 
mute the impnsonment to transportation, hut it 
cannot commute the sentence after the sentence of 
imprisonment has been passed Queen v Prem 
Chund Ousowab . . w. B., 1864, Cr„ 35 

164. — - — Commutation of 

sentence after amalgamating two sentences •—To 
hung section 59 of the Penal Code mto opeiation, 
the punishment awarded on one offence alone must 
be seven years 3 imprisonment, and cannot be made 
up by adding two sentences together, and then com- 
muting the amalgamated penod to transpoitation 
Queen v. Mootree Kora . . 2 W K , Cr., 1 

Queen v. Tonoobam . . 3 W. B., Cr., 44 

Queen v . Shonauilah . 5 W. B., Cr., 44 


165. 


Commutation of 


sentence.— Imprisonment m default of payment 
of fine. Section 59 of the Penal Code does not au- 
thorise the substitution of tiansportation for the 
imprisonment to which a Court can sentence an 
offender in default of payment of fine. Kunhussa 
w. Queen . . . I. L. E., 5 Mad., 28 


166. 


Imprisonment ,« 


Penal Code, s . 377 . — Unnatural offence — When 
an offence is punishable either with transportation 
for life or impnsonment for a term of yeais, if a 
sentence of transportation for a term less than life 
is awarded, such term cannot exceed the term of lm- 
pnsonment. Queen v. Naiada 

[I. L. E ,, 1 All., 48 
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SENTENCE — continued . 

8. TRANSPORTATION —continued. 

Penal Code, s 59— continued. 

107. Commutation of 

sentence — Powers under Act XV of 186 2, s 1. — 
Imprisonment or transportation — An officei who, m 
the exeicise of the powers described m section 1, Act 
XV of 1862, had passed a sentence of imprisonment 
for seven years, had power, under section 59 of the 
Penal Code, to commute that sentence into one of 
ti importation for the like period. Jackson, J , 
dissented Queen v Boodhooa 

[B. Ii. R., Sup. Vol., 869: 9 W. R., Cr., 0 

168. • — — - Commutation of 

sentence — Penal Code , ss. 376 , oil — Attempt at rape . 
— A was convicted of an attempt to commit rape, 
and was sentenced by the Judge to rigorous impri- 
sonment for seven years, which he commuted, under 
section 59 of the Penal Code, to tiansportation for 
the same teim Held that, under sections 376 and 
611 of the Penal Code, a sentence of imprisonment 
foi the offence committed could not be for a longer 
teim than five years, and such sentence could not be 
commuted, under section 59, to transportation for a 
longei teim Queen v Meriam 

[1 B. L. R., A. Cr., 5:10¥.E, Cr., 10 

169. Commutation of 

sentence — Imprisonment — When the law gives the 
alternative punishments of death, transportation for 
life, or rigorous impiisonment extending to ten years, 
a sentence of fourteen years’ transportation is illegal 
If the Judge thinks it proper to pass a sentence of % 
tiansportation short of life, he should pass a sentence 
of impiisonment for the term fixed by law, and then, 
undei section 59, change it to transportation foi that 
penod Queen v Rughoo 

[W. R., 1864, Cr., 30 

170 . Successive sentences of 

transportation. — Criminal Procedure Code , 1861, 
s . 46 — A sentence of tiansportation for two penods, 
each of seven yeais, one sentence to commence after 
the expiration of the othei, was not warranted by 
section 46 of the Code of Cummal Pioceduie, that 
section allowing such sentences only when the penal- 
ties consist of imprisonment. Queen r Kassim 


Ally . 

• • • .11 W. R., 

Cr., 10 


9. WHIPPING 


171. - 

Sentence giving 

both 


whipping and imprisonment. — Power of Ma- 
gistrate —Act XIII of 1856 , s 27 — Act XIII of 
1856, section 27, gave a Magistrate power to award 
cithei impiisonment or whipping, but not both, and 
a sentence which gave both was illegal Queen v . 
Fyzo .... Bourke, O. C., 269 

172. Person convicted of two 

or more offences under Penal Code. — Impri- 
sonment and whipping — When a peison is convict- 
ed at one time of tw r o or more offences punishable 
under the Penal Code, the Court is empowered to 
sentence the prisoner m the one case to ngorous 

IV 


SENTENCE — continued 

9. WHIPPING— continued. 

Person convicted of two or more offences 
under Penal Code— continued 

imprisonment and m the other case to whipping 
under Act VI of 1864. Anonymous 

[5 Mad., Ap., 18 

173 . Ground for sentence. — 

Statement of grounds in judgment,— whipping 
is imposed as a punishment, the grounds foi that 
form of punishment should be set out m the judg- 
ment. Badiya v. Queen . 1. 1*. R., 5 Mad., 158 

10. POWER OF HIGH COURT AS TO 
SENTENCES. 

(a) Generally. 

174 . Power of High Court to 

interfere with sentence. — After a sentence has 
once been passed by a competent authority, the High 
Court has no more pow r er to interfere wuth it than 
a private individual, except upon .appeal, or on a 
reference, or by way of revision, as provided by the 
Code of Criminal Procedure. Queen v Puban 

[7 W. R.j Cr., 1 

(6) Enhancement. 

175. Power to enhance.— Crimi- 

nal Procedure Code , 1861, s 419 . — Sessions Judge 
— A Sessions Judge had, under|section 419 of the Cri- 
minal Procedure Code, 1861, no authority to enhance 
a sentence on appeal. Queen v Bulobam Doss 

[4 W. R., Cr., 20 

176. Acquittal by 

Sessions Judge and assessors — Where a Sessions 
Judge and assessors acquit in a case of murder, but 
find the prisoner guilty of a minoi charge, the Ap- 
pellate Court has no power to interfere to enhance 
the punishment awarded. In the mattes of 
Toyab Shaikh , , 1 Ind. Jur., N. S., 58 

177. — Appellate Court . 

— Criminal Procedure Code , 1872, s . 280 — Section 
280 of the Code of Ci lmmal Procedure, 1872, authoris- 
ed an Appellate Court, subject to the proviso m the 
final sentence, to enhance any punishment that had 
been awarded. Anonymous Case 

[I. L. R., 1 Mad , 54 

178. Criminal Pro- 

cedure Code , 1872 , s, 18 — “Modify,” — The word 
“modify,” m section 18, clause 2 of the Code of Cri- 
minal Procedure, did not include the power to en- 
hance a sentence consequently where an Assistant 
Sessions Judge passed a sentence of more than three 
years’ imprisonment, the Sessions Judge could not 
enhance it. Imeeratrix v Rama Prema 

[I. Xi. R., 4 Bom,, 239 

179. - - — Criminal Proce- 

dure Code , 1872, s 280 — Enhancement without 
notice — Where a District Magistrate on appeal made 
an Older under the Code of Cuminal Procedure, 

8 Q 
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SENTIENT CE — continued 

10 POWER OF HIGH COURT AS TO 
SENTENCES — continued 

(b) Enhancement— continued. 

Power to enhance— continued. 
section 280, enhancing the sentence appealed from, 
without having served notice on the appellant, the 
order of enhancement was quashed as illegal Queen 
v Hekmut Ah . . . 24 W. R., Cr., 72 

*180. Exercise of power.— Crimi- 

nal Procedure Code , 1872 , s. 280 . — Circumstances 
under which the High Court would, on appeal by the 
pnsonei, enhance the punishment under section 280, 
Act X of 1872. Queen v Soeeiruddi Palwar 

[13 B. Ii. R., Ap„ 23 : 22 W\ R., Cr , 5 

181. * Criminal Pro- 

cedure Code , 1872 , , 5. 280 ( 1861-69 , 5 419) —The 
High Court on appeal being of opinion that the case 
was one where no circumstances of mitigation were 
set foith, and where, without any sufficient reason, 
the Judge had awarded a punishment which m ordi- 
nal y eases would be quite inadequate, enhanced the 
punishment, undei section 280, Act X of 1872. 
Queen?; Goojree Panday 

[11 B. I.. R., Ap. s 3 : 20 W. R., Cr., 21 

182. — Enhancement of 

sentence on appeal . — Criminal Procedure Code , 
Act X of 1882 , ss 423, 439 — A head constable was 
convicted under section 330 of the Penal Code, and 
at a trial befoie a Sessions Judge sentenced to four 
months’ simple imprisonment. The pnsonei appealed 
The High Court, m dismissing the appeal, directed, 
as a Court of Revision, that the sentence passed 
should be enhanced. Mether Ali v. Queen- Em- 
press « • • 1. Xi. R,, 11 Calc., 530 

183. — — - — Criminal Pro- 

cedure Code, 1872, s . 280 — Alteration of conviction 
from culpable homicide to murder — Under section 
280 of the Code of Criminal Procedure the High 
Court altered tie conviction m this case from cul- 
pable homicide into one for murder, and enhanced 
the sentence accordingly. Queen v . Roheem 

[21 W. R., Cr., 39 

184. Enhancement of 

sentence on persons not appealing . — Five persons were 
convicted of mischief ; one pnsoner appealed. Notice 
to attend the hearing of the appeal was sent to all 
•five pusoners, of whom only three attended The 
Head Assistant Magistrate, however, enhanced the 
sentence passed on all. Held that the enhanced 
sentence passed on the prisoners who did not appear 
and who did not appeal must he annulled. Anony- 
mous . ... 8 Mad., Ap., 8 

(c) Mitigation. 

185. Power to mitigate sen- 

tence.— Criminal Procedure Code {Act XXV of 
1861), ss 405 and 428 —The High Court could, under 
sections 405 and 428 of the Criminal Procedure Code, 
mitigate a sentence passed by a Magistrate and con- 


SENTEITCE— conti nned. 

10. POWER OF HIGH COURT AS TO 
SENTENCES — continued. 

{c) Mitigation —continued. 

Power to mitigate sentence — continued. 

firmed or altered on appeal hy the Sessions Judge, on 
the ground that the sentence was excessive. In the 
matter oe the petition oe Bissumbhur Shaha 

[B. L. R„ Sup. Vol., 484: 6 W. R , Cr., 7 

Overruling Queen ®. Ramdhone Mundul 

[4 W. R., Cr., 15 

186. — Criminal Pro- 

cedure Code, 1861, s 405 —The High Court (like the 
Sessions Judge) could not, under section 405, Cinmnal 
Proceduie Code, 1861, nullify the veidict of a jury 
hy interfering to lessen the punishment. Section 405 
refened to cases where the offence was proved, hut 
where the punishment inflicted was held to be too 
severe, ‘and not to cases where the conviction itself 
was considered impioper. Queen v. Bissonath 
Mitter 6 W. R., Cr., 6 

187 . Exercise of powers.— Case 

submitted for consideration of Government — If there 
aie circumstances which rendei expedient or advis- 
able a mitigation of the sentence required by the law 
to be passed m cases of rnuidei, the Judge mayiecoid 
these circumstances and submit them for the consi- 
deiation of the Government, and the Government 
might, under section 54, Criminal Proceduie Code, 
1861, act as to it seems proper Queen v Dabee 

[W. R., 1864, Cr., 27 

( d ) Reversal 

X88. <e Reverse,” Meaning of. — 

Criminal Procedure Code {Act XXV of 1861), 
ss. 419 , 426 — The word “leverse” m sections 419 
and 426, Code of Ciimmal Proceduie (Act XXV of 
1861), sections 280 and 283 of Act X qf 1872, meant 
to make void, to set aside or annul, and not merely to 
change or turn into the contrary Queen v. Eeahi 
Bax 

[B. I*. R., Sup. Vol., 459 5 W. R., Cr., 80 

189. — Power to reverse sentence. 

— Criminal Procedure Code {Act XXV of 1861), 
426. — A was charged with the offence of voluntanly 
causing hurt to C., and P. was charged with the same 
offence, and also with the offence of abetting A The 
Magistiate found A guilty of the offence and sen- 
tenced him to three months’ rigorous imprisonment 
The Magistrate also found B guilty of abetment of 
the offence of voluntarily causing hurt to €., and 
sentenced him to one month’s rigorous imprisonment 
and a fine. On appeal, the Sessions Judge held that 
there was no evidence to convict A*, and he accord- 
ingly released the prisoner The appeal of B , how- 
ever, was rejected, on the ground that the evidence, 
though it did not prove him guilty of abetment, proved 
him guilty of voluntarily causing hurt , and there- 
fore, under section 426 of the Code of Criminal Pro- 
cedure, the sentence could not he reversed. No ** error 
or defect either in the charge or in the proceedings on 
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SENTENCE — continued 

10. POWER OF HIGH COURT AS TO 
SENT EN C E S — conti nued. 

(i d ) Reversal — continued . 

Power to reverse sentence — continued. 
tual” tv as alleged Held (by Mitter, /,) that sec- 
tion 4 26 of the Code of Ciimmal Piocedurc did not 
apply. Queen u. Mahendranath Chatterjee 

[5 B. L. R., Ap., 39 
S C Gour Mohun Ghose v Mohindro Nath 
Chatterjee . . .13 W. R., Cr., 78 

190. 1 level sal of con - 

motion — Reception of evidence inadmissible — 
Co luimal Procedvo e Code , 1872 , s 280 — If, m a case 
tued by a juiy, the High Couit finds that inadmissible 
evidence has been leeeived, bub that, after setting it 
aside, theie is othei evidence on the lecoid on which 
the juiy may find a veidict of guilty, the High Couit 
may lcveise the conviction and sentence, and oidei a 
new trial (section 280 of the Code of Cimimal Pio- 
ceduie). Reg-, v Ameita Govinda 

[10 Bom., 497 

SEPARATE ACQUISITION-. 

See Casfs under Hindu Law — Joint 
Family — Presumption and Onus op 
Proof as to Joint Family 

See Hindu Law-Joint Family— Nature 
op and Interest in Property— Ac- 
quired Property 

SEPARATE CHARGES. 

See Cases under Joinder op Charges 

SEPARATE OFFENCES. 

Conviction of— 

See gTOLEN Property— Offences rela- 
ting to — . I. Xi R , 1 All , 379 

See Revision — Criminal Casfs— Sen- 
tences R. L. R., Sup Vol , 488 

Trial of— 

See Cases under Joinder op Charges. 

SEPARATE PROPERTY. 

See Husband and Wife 

[I. L. R. 2 Bom , 75 
8 B L R., 372 
2 Mad, 283 
1 Hyde, 130 
24 W R , 274 
I Ii. R. s 1 All , 762, 772 
I. L R., 4 Calc., 140 

See Succession Act, s 4 

[13 B. Xi R., 383 

■ Execution of decree against— 

See Husband ind Wife 

[I. L. R., 4 Calc., 140 


SEQUESTRATION. 

1 Writ of sequestration.— Con* 

tempt of decree or order of Court — Rule of Bombay 
Supreme Couit, 3S9 — “Forthwith” — The process 
of sequestration for contempt of a decree oi order of 
Couit, as it existed m the late Supreme Court, will, 
m a propei case, issue out of the High Couit The 
object of Rule 389 of the Supreme Court Rules, 
which requued a party, who wished to enforce an 
Older by sequestration, to mdoise, upon the copy of 
the Older seived upon his opponent, a memorandum 
to the effect that m default of performance of the 
oi dei he w'ould be liable to be anested, and to have 
his estate sequesteied, was to enable the party mak- 
ing such endorsement to apply ex parte for the writ. 
In the absence of such a memorandum indorsed upon 
the copy oidei, a paity desirous of enforcing an order 
by sequestiation must give proper notice to his 
opponent of bis intention to apply foi the wilt An 
Older commanding an act to be done e£ foithwith ” is 
sufficiently in eonfoimity with the rule that leqmres 
the time within which an act ordered to be done is 
to be performed to be specified m the order. Habi- 
valtabudas Kalliandas v . Utamchand Manik- 
chand . . . 8 Bom , O. C. 5 135 

2. Property out of 

jurisdiction of High Court — Power of High Court . 
— The High Court will assert its jurisdiction for the 
pui pose of preventing a writ of sequestration issued 
by it from becoming a meie form, and undei proper 
cncumstanoes will operate m persoram wheie the 
propei ty sought to be sequestered is outside its juris- 
diction Harivallabhdas Kalliandas i Utam- 
chand Manikchand In re Gopalrav Myral 

[8 Bom., 0.0,230 

SERVANT. 

See Cases under Limitation Act, 1877, 
art 7 (1859, s 1, cl. 2) 

See Cases under Master and Servant. 

See Cases under Public Servant 

Custody of— 

See Contract Act, s 178 

[I Zi. R., 4 Calc., 497 

Domestic- 

See Act XIII of 1859. 

[2 B. Xi. R., A. Cr., 32 

remunerated by fees 

See Public Servant . 7B. L. R., 446 

SERVICE OF PROCESS. 

1. Cost of service of process — 

Act XXIII of 1861 , s 2 — Civil Procedure Code , 
1877 , 18S2, s 93 — Tulubana — A plaintiff in the 
Munsifs Court filed a list of witnesses, but failed to 
deposit tulubana, or cost of the service of summons, 
for then attendance The Court failed to fix a time 
for the sei vice of tulubana The processes were not 
served, and the Com t dismissed the suit because the 
plaintiff had pioduced no evidence in support of his 
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SERVICE OF PROCESS.— Cost of service 

of process — continued. 

claim. Held, under Act XXIII of 1861, section 2, 
the lower Court should fust have fixed a time for 
the deposit of tulubana Case remanded. Lala 
Prasadi Lal 0. Lala Ambika Peas ad 

[3 B. L. R., Ap., 25 

S. C. PURSHADEE BALL 0. UmBIKA PEESHAD 

LaIiL . . . • .11 W. R., 290 

2 . Substituted service .— Native 

woman of rank — Where by the custom of India 
the respondent, being a Hindu woman of rank, could 
not be personally served with an order of revivor, 
the Judicial Committee allowed service to be substi- 
tuted on her dewan or chief servant. Clare 0. 
Rottpt. at.t, Mullick. Clark 0. Doorgamoney 
Dossee . . . #2 Moore’s I. A., 263 

3 . Sufficiency of service.— Act 

VIII of 1859, s. 239 —Service of prohibitory order , 
Sufficiency of — Where service of the prohibitory 
order was effected by affixing it to the wall of the 
dwelkng-house of the person on whom it was intended 
to serve it, — Reid, it was not a sufficient service 
under section 239 of Act VIII of 1859. It ought to 
have been served by delivery or by registered letter. 
Gobind Chunder Dutt 0. Kherode Chunder 
Mitter . . . . 10 B. L. R., Ap., 12 

4 . Attachment. — Pri- 

vate alienation —"Where an attachment of land was 
made by wntten order under section 235 of Act 
VIII of 1859, the conditions m section 239 had to be 
fulfilled in order to render any private alienation of 
the property attached null and void under section 240. 
Indra Chandra Babu 0. Agra and Masterman’s 
Bane . • . . 1B.L. R., S. W., 20 

5. C. Indro Chunder Baboo 0. Dunlop 

[10 W. R„ 264 

Nur Ahmad 0. Altar Ali 

[I. L. R., 2 AIL, 58 

5, ■ Service on attor- 

ney's clerk —Service upon an attorney’s clerk of an 
order directed to be served upon an attorney is not 
good service. Emritlall Saligeam v Kidd 

[2 Hyde, 110 

& — * Service on pleader, 

— Order under s. 165, Civil Procedure Code, 1859 . 
— An order nnder section 165 of the Civil Procedure 
Code, requiring a party to a suit to attend and give 
evidence, might he served on such party’s pleader 
and not necessarily personally. Shivrudrappa 0. 
Kashinath Vishnu . . 6 Bom., A. 0., 141 

7, . Service of notice 

on pleader — Service npon a respondent’s pleader is 
good service npon himself, so far as notice of the 
appeal is concerned. Ishur Dutt Mundul v Shib 
Pebshad Thaeooe . . . 15 W. R., 290 

8 . Service m foreign territory. 

— Service of notice of appeal . — Civil Procedure 
Code, 1859, s . 60 — Where a respondent resides m 
Chandernagore,— i.e., out of British territory, — the 


SERVICE OF PROCESS.— Service in for- 
eign territory— continued. 

summons or notice of appeal should be forwarded to 
him by post, under a registered cover, and if he does 
not appear, a verified statement should be put in 
to show that he is at present or has recently been 
residing there Sonatun Bueshee 0 Gopal 
Chunder Shamunto . . .15 W. R., 31 

9. Fresh notice, Application for. 

—Failure for long time to serve notice of appeal — 
Sufficiency of service , — Where an appellant failed 
for twelve months to serve notice of appeal upon 
his respondent, the Court refused to allow him the 
opportunity to have a fresh summons issued and 
served. Where the party serving a notice of appeal 
finds the respondent absent from home, and is told 
where he is, and yet affixes the notice to the door of 
his house, such service is void and of no effect 
Doolee Chund 0. Nirban Singh 

[20 W. R., 62 

10 . Inability to trace party for 

purpose of service.— Service of notice of ap- 
peal . — Civil Procedure Code , 1859, s. 57. — Where 
an appellant to the High Court was unable to serve 
notice on the plaintiff (respondent), because of in- 
ability to trace the plaintiff in the place given as his 
place of residence, when he (plaintiff) commenced the 
suit and sent in his petition of appeal to the Zillah 
Court, — Held that the case might be dealt with m 
analogy to the procedure m respect to summons 
tinder section 57 of the Code of Civil Procedure. 
Bedhoo Koolanee v. Bonomalee Gurain 

[11 W. R., 490 

11. Proof of service.— Return of 

service of notice . — The return of service of notice 
with the name of the officer who effected the service 
on the back of it is pnmd facie evidence of the service 
of the notice. Lootp Ali 0. Aboo Bibee 

[15 W. R,, 203 

Mooeoondonath Bhadoory 0. Shib Chunder 
Bhadoory . * . 19 W, R., 102 

SERVICE OF SUMMONS. 

See Witness— Criminal Cases — Sum- 
moning Witnesses . 5 Bom., Cr., 20 

[3 Mad., Ap., 5 

6 Mad., Ap., 29 

Fine for avoiding— 

See Witness— Civil Cases — Abscond- 
ing Witnesses. 

[1 B. It. R., A. C„ 186 

Time aHowed for— 

See Small Cause Court, Presidency 
Towns — Practice and Procedure. 

[8 B. Ii. R., 256 

• on wrong person. 

See Costs— Special Cases— Service op 
Summons by mistake. 

[I. Ii, R., 4 Bom., 619 
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SERVICE OE SUMMONS-cottftW. 

!• Proof of service.— Presumption. 

— Objection taken on appeal —No legal decree can 
be passed ex parte without a Court being satisfied of 
the due service of the summons From the meie 
fact of the plaintiff obtaining an ex parte decree, it 
is not to be piesumed that the service of summons 
was pioved To satisfy a Court of Appeal if the ob- 
jection is laised, there must be pioof that the sei vice 
of summons was actually made. Kah Lochun Soon 
v . Nittya Kallee Debia . . 12 W, R„ 211 

2. — Onus probandi — 

Civil Procedure Code , 1859 , s 119— Under Act 
VIII of 1859, section 119, the onus of piovmg non- 
seivice of summons was on the paity claiming the 
benefit of that section. Toeab Ali v Chooeahun 
Singh Chowdhby . . . 24W. R., 262 

3 . Omission to serve summons. 

— Appearance of defendant — Where a summons has 
not been issued to a defendant, the defect is cured 
by his appeaiance Khalut Chun dee Ghose v 
Saeoda Soondeby Dossee . Bourke, O. C., 244 

4. Mode of service.— Act XIX 

of 1853, s 26, Suit under . — Personal service — To 
maintain an action under Act XIX of 1853, section 
26, it was necessary that the summons to attend 
should have been personally deliveied Dhunput 
Singh v. Pbem Bibee . . .24 W. R., 72 

5. Substituted ser- 

vice. — Civil Procedure Code , 1859, s. 57 — Apphca - 
tion to set aside ex parte decree — Substituted sei - 
vice if duly effected under the provisions of the law, 
is as valid as personal service ; and therefore, where 
substituted service had been effected under section 57 
of Act VIII of 1859, an ex parte judgment would not 
be set aside on an allegation of no notice, and of 
good defence on the merits. Kissub Chund v. 
Bhoobunessue Chundeb 

[Bourke, O. C., 25 : Cor., 151 

6. Practice — Setting 

aside ex parte decree — Civil Procedure Code , 1877 , 
ss 82, 84 — ttheie substituted sei vice of the sum- 
mons is ordeied under section 82 of the Civil Proce- 
dure Code (Act X of 1877), a sufficient time ought, 
under section 84, to be given for notice of the fact to 
reach the defendant, wherever he may be , and, if an 
ex parte decree he obtained by the plaintiff, the 
Court, on being satisfied that the time fixed was in- 
sufficient, wall set aside the decree. Ally Bebanee 
v . Hydeb Hoosein . I. L. R., 2 Bom., 449 

7. ■ Procedure m case 

of non-service — Every summons not actually served 
on a defendant or respondent or his recognised agent 
must be stuck up on the house in which the defend- 
ant or respondent is dwelling If the defendant or 
respondent cannot he found, the summons should be 
returned to the Couit and an order obtained from 
the Court as tq the mode of service. Gopaul Doss 
* Geeedhaeee Doss . . .6 W, R., 13 


SERVICE OP SUMMONS,— Mode of ser- 
vice — continued . 

mg ” — Service of a copy of the summons on the door 
of the house m which the defendant is dwelling is 
one of the modes of service provided in lieu of per- 
sonal service, but it is necessary that the defendant 
should be residing m the house m such a manner as 
to make it probable that know ledge of the service of 
the summons will reach him There may be a dwell- 
ing sufficient to give jurisdiction, and yet not the 
kind of dwelling necessary to make a good service. 
Anantha Nabayana v. Pebiyana Kobe 

[5 Mad., IOI 

It should be shown ho was dwelling m the house 
and that he could not aftei diligent search he found. 
Khudeebun Lall v . Chuttebdhaeee Lall 

[21 W. R., 242 

9. ■ ■■■■ — — ■ ■ Service on rail- 

way company .—For the purposes of summons, a 
railway company must be deemed to dwell at its 
principal office. Hanlon v. India Beanch Rail- 
way Company . • . .1 Hyde, 197 

10. — Service in foreign 

territory . — Act VIII of 1859, ss. 60 and 66. — A 
summons cannot be sent by post to any place to 
which letters are not registered by a post office. A 
special bailiff cannot be sent to serve civil process 
m a foreign territory. Kasim A jim Duplay v. 
Kasim Mohammed Baeucha 

[2 B. Ii. R., A. C., 59 

S. C. Cassim AzimDooplayij.Oassim Mahomed 
Baeoocha . . . . 10 W. R., 349 

11. . Affixing sum- 

mons to place of business — Civil Procedure Code, 
2859, s 55 — Queer e, — "Whether the affixing of a sum- 
mons to the outer door of the place of business of a 
defendant was good sei vice upon him under section 55 
of the Code of Civil Procedure. Chanbasappa bin 
Sangappa v. Mainaba bin Mahabshet 

[7 Bom., A. C., 138 

12. — — Civil "Procedure 

Code, 1877, s . 37, cl ( a ) —X on-resident — Recognised 
agent — The term “non-resident* 5 in section 37, 
clause (a), of the Code of Civil Procedure (Act X of 
1877), covers every absence which may reasonably be 
supposed to have been within the contemplation of the 
Legislature m using that term thus, where a Mar- 
wadi had resided for forty years at Pen, and bad also 
a place of busiuess there, but who had gone to his 
native country to get his sisters mamed, and had 
been absent upwards of four months, it was held 
that he was te non-resident 55 within the local limits of 
the jurisdiction of the Pen Court, and that a person 
holding a general power of attorney from him was a 
recognised agent within the meaning of the section. 
Ramchandba Sakhabam v Keshav Dubgaji 

[I. L. R., 6 Bom., 100 

13. Service on agent . 

— Suit to obtain relief respecting immoveable proper- 
ty — Civil Procedure Code ( Act XIV of 1882). $. 
16 and s . 77.— In a suit for foreclosure or sale of lm- 


8 Affixing copy of 

summons to door of defendant s residence. — “Pit ell 
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SERVICE OF SUMMONS.— Mode of ser- 
vice — continued. 

moveable pioperty, it appeared that t lie mortgagee had 
conveyed the moitgaged piemises to trustees The 
summons to one of the tiustees was personally served 
upon his duly constituted agent, who was at the time 
of service in charge of the mortgaged piemises Held 
that the service was sufficient, the suit being one to 
obtain £< relief respecting immoveable property ” with- 
in the meaning of section 16 of Act XIV of 1882. 
Michael v Ameefa Bibi 

[I. L. R., 9 Calc., 733 : 13 C. L. R., 161 

14, Service of sum- 

mons on agent — Principal and agent — Civil Proce- 
dure Code (Act X of 1877,) ss 76 and 37, cl. (c). — Cat - 
Tying on business. — To satisfy the conditions of section 
76 of the Civil Proceduie Code (ActX of 1877) as to 
service of summons on an agent, there must be a per- 
son residing without the local jurisdiction but car- 
rying on business or work within those , limits by a 
manager or agent, and sued on account of such work, 
— that is, business either actually itself carried on by 
the agent or manager, or forming part of the business 
in the sense of a connected course of transactions to 
the management of which he has been duly appointed. 
Section 76 and section 37, clause (<?), are to be con- 
strued together, and are intended to carry out the 
scheme of relief which rests upon the idea that where 
an agent has been put forward substantially to take 
the place of his principal within a particular jurisdic- 
tion, he should take the place of such principal (at 
the option of any person who has dealt with him) m 
any legal proceedings that may arise out of the busi- 
ness or work in which the agent has been virtually a 
local principal The managei or agent contemplated 
by the Code is one who has an initiative and inde- 
pendent discretion, albeit subject possibly to princi- 
ples and general orders prescribed for his guidance 
A mere servant employed to cairy out orders or to 
execute a particular commission, oi a factor or com- 
mon agent who is not identified with the firm for 
which he acts, is not such an agent The firm of 
G & carried on business at Agra It had no place of 
business in Bombay, but it employed G. as its agent 
in Bombay m certain dealings which it had with the 
plaintiff The letters and telegiams of the firm to G. 
were sent to the plaintiff’s place of business, or ad- 
dressed to G . as an individual, not m the name of the 
firm. G did not himself initiate any busmess or m any 
way stand between his employers 5 firm and the plain- 
tiff. Meld that G was not the defendants 5 manager 
or agent within the meaning of the Civil Procedure 
Code, section 76, and that m an action against the 
defendants, service of summons upon him was not due 
service G in particular instances drew hundis on 
the firm of G S which that firm duly accepted and 
paid. Meld that he might reasonably be deemed 
their agent or manager for this particular kind of 
business, if for no other, and service on him might 
probably suffice in the case of a plaintiff suing on 
hundi transactions as with the firm through him. 
Service unduly made under section 76 does not become 
effectual by reason of the fact of service being sub- 
sequently notified to the parties really interested as 
defendants. Semble^ Seivice duly effected under 


SERVICE OF SUMMONS.— Mode of ser- 
vice —continued 

section 76 is effectual without reference to the cir 
cumstance of its being oi not being communicated to 
the real defendants. Gokuldas v Ganeshlal 

[I. L. R., 4 Bom., 416 

15. — Agent to whom 

ship is consigned — Matters connected ivith ship — 
Service of a summons on an agent to whom a ship 
is consigned is good service on the owner m respect 
of matters connected with such ship Rajabam 
Goyindbam v. Bbown . 7 Bom., O. C., 97 

16. Civil Procedure 

Code, 1859 , s . 17. — Recognised agent — Carrying 
on business in name of principal — Ship’s agents , — 
Messrs. R S. Sf Co., European mei chants, carrying 
on business m Bombay, received a letter from the 
owner of the ship Rialto by which Messrs R S. 
Sf Co w r ei e constituted agents to obtain freight for 
the Rialto on a* voyage fiom Bombay to Liverpool, 
the ship being placed in then bands fox that purpose. 
Acting on this lettei Messis R. S Co obtained 
freight for the Rialto, signing the shipping oideis 
m their owm name as agents foi the mastei of the 
Rialto Messrs R S Sf Co. held no othei authority 
fiom the owner of the Rialto than that contained 
m the above letter. Meld that Messrs R S. Sf Co, 
did not cairy on business for, and in the name of, the 
owner of the Rialto, and were not, therefore, Ins 
recognised agents within the meaning of sections 
17, clause 2, of the Code of Civil Pioceduie, to accept 
service of a summons on his behalf m icspect of a 
cause of action that arose out of the loading of the 
Rialto Whether, m older to constitute a lecog- 
nised agent within the meaning of the above section, 
the business earned on by him must he continuous, 
and not an occasional oi desultoiy business Qucpre 
Semble , — A Bombay film simply employed by the 
owners of a ship visiting Bombay to piocuie freight 
foi her for a particular voyage, cannot, undei oidmary 
circumstances, he legarded as canymg on busmess 
m the name of the owners of such ship Ratansi 
Pancham v Sauhdees . 8 Bom., O. C„ 159 

17. Civil Procedure 

Code, 1859 , s 49 — Agent — Pei sons merely looking 
after the affairs of a defendant are not agents on 
whom service of summons will be sufficient under 
section 49, Act VIII of 1859 Ram Soondubee 
Dassia v. Subut Soonlubee Debia 

[17 W. R., 33 

18. Service on co- 

partner for partner — Sei vice of a summons inteuded 
for one partnei upon another paitner of the same 
firm is not a sufficient seivice Paitners are not the 
recognised agents of each other within the meaning 
of clause 2, section 17, Act VIII of 1859. LtrOH- 
meput Dogaee v Sibnabain Muhble 

[1 Hyde, 97 

19. — Sfrvice on part- 

ner for co-partner —Agent — Act Till of 1859, s . 
17, cl 2 — teervice of summons on one partner for his 
co-pai tner is a good service, Luchmeput lloyare 
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SEE VICE OF SUMMONS.— Mode of ser- 
vice — continued, 

v Sibnaram Mundle ( 1 Hyde, 97) dissented from. 
Ramchandra Bose v Snead 

[7 B. L. R. s Ap, 58 

20. ; Service on 

partner for co-paitnei — Seiviee of summons on one 
paitnei for his co-partner is not sufficient seiviee un- 
less the service is effected at the place wheie the 
partnership business is earned on Kustoor Mull 
v. Jokeeram . . • 11 B. Xi. R., Ap., 26 

21. Brothers living 

in the same house — Where an ex parte decree had 
been given against three brotheis, and it was shown 
that theie had been only one summons, and that the 
serving officer had merely posted the summons on 
the door of one of them without attempting to sei ve it 
personally on him, — Held that the notice had not 
been propeily served even on the one brother, still 
less on the two others, and that the defendants weie 
entitled to have the suit lestored on their application 
Shiboo Hoy v Kashee Boy . 25 W. R., 394 

22. Substituted ser- 

vice — House — Dwelling-house — A mofussil Judge 
stated, m his letum to the Shenff of Calcutta, that 
substituted service had been effected by fixing a copy 
of the summons to the “ house ” of the defendant 
Meld that the return was insufficient, and that the 
woid “ dwelling-house” must be expressly mentioned 
Buddoo Baboo v. Lambodae Mullick 

[I Hyde, 132 

* 

23. * Issue of summons 

— Summons transmitted to local Cow tfor service > 
Return of local Court tohen sufficient evidence of ser- 
vice — Form of return to be made by Civil Court — 
Wheie the seiviee of summons has been effected on a 
defendant by affixing a copy of the summons on the 
door of his dwelling-house, the Court must decide 
whether the summons has been duly served by such 
affixing or not, and, if it decides m the negative, a new 
summons must he issued, or substituted service 
duected Before the Court can decide m favour of 
the sufficiency of this mode of service, it must he 
satisfied that the defendant is keeping out of the 
way for the purpose of avoiding service Wheie a 
summons has been transmitted by one Couit to 
another for service by the latter, the transmitting 
Court is not hound, m every case, to satisfy itself that 
the law as to service has been strictly followed. The 
presumption m favour of the proceedings of a Couit 
of Justice is that everything has been duly perform- 
ed, and if the return made by the Couit serving the 
summons states that the summons has been duly 
effected, that presumption must prevail, unless the 
return discloses some patent irregularity or cleai 
divergence from the law. As a rule, on a return f i om 
a competent Court that summons has been duly 
effected, it may he presumed that either peisonal ser- 
vice has been effected, or substituted seiviee under 
section 82, oi under sections 80 and 82 combined, of 
the Civil Piocedure Code (XLV of 1882). As pioof 
of due sex vice of summons, a return from the Couit 
of Small Causes at K. was lelied upon in the High 


SERVICE OF SUMMONS.— Mode of ser- 
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Couit. The return was m the following words 
<f Bead bailiff's endorsement on the back of the pro- 
cess, stating that the summons has been affixed to the 
defendants house on the 22nd December 1884, at 
9 a.m. , and pioof of the same having been duly 
taken by me, it is oidered that the summons be 
returned ” Held that there was no sufficient service. 
The return itself proved the insufficiency There was 
no statement, under the hand of the Judge, that the 
summons had been duly effected, and it did not 
appear that anything had been done beyond fixing 
the summons on the defendant's door That affixing 
was not sanctioned after inquiry by the local Court, 
as lequued by section 82. All that appeared to have 
been done was the affixing prescubed by section 80, 
which was insufficient until confiimed under section 
82. Reg v Tuhaya , I L R , 1 Bom , 214 Nusur 
Mahomed v . Kazbai . I. L. R., 10 Bora., 202 

24. Sufficiency of service.— Evi- 

dence of service — Substituted service — Fvidence of 
serving peon — The evidence of the serving peon, that 
he endeavoured to serve the summons on the defend- 
ants, and that not being able to serve them personally, 
he affixed a copy of the summons on the outer door 
of their dwellmg-house, if believed by the Judge, is 
perfectly legal evidence of the fact that these 
defendants were served. Ramcoomab Singh v. 
Ramsoondije Singh . . .17 W. R., 362 

25. Hmdence of ser- 

vice . — ? eon’s return of service . — A Collectorate 
peon’s return of service is not admissible as legal 
evidence. Moinoolbah v Goluce: Monee Chow- 
drain 15 W. R., 270 

26. Military officer. 

— Service of summons on a mihtaiy officer was effect- 
ed by transmitting a copy by post to the commanding 
officer at Secundrabad, where the defendant wa*s sta- 
tioned, and it was leturned with the defendant's ac- 
knowledgment endorsed on it, and with a certificate 
that it had been duly served, but there was no affidavit 
of service service was held to be sufficiently proved. 
Harrison v Hope . 11 B. L. R., Ap., 43 

27. Return by Nazir. 

— Broof of service of notice. — A return by the Nazir 
to the effect that the peon sweais that a notice has 
been served is insufficient m law to prove the service 
without the deposition on oath of the serving peon 
taken before a competent authority, Raj Kishore 
Dtttt v. Bydonath Shaha . 12 W. R., 365 

28. Nazir’s report 

— A Nazir's report of service of summons or of issue 
of proclamation is not legal evidence on which to 
punish a witness failing to attend a Court of Justice 
when duly summoned In the matter op the 

PETITION OP NlLKANT BhUTTACHARJEE 

[W. R., 1864, Mis., 9 

Oehoy Chunder Dutt v. Erskine 

[3 W. R., Mis., 11 

Sreenath Thakoor v . Watson 

[4 W, R., Mis., 4 
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SERVICE OP SUMMONS.— Sufficiency of 

service — ’Continued* 

Bam SOONDUR ChUCKERBUTTY v. Kalee Komul 
Dutt . . . 6 W. R., Act X, 92 

Koqndun Lall v. Noor Ah . 10 W. R., 3 

See Meah Khan v. Xabain Chunder Chow- 
dery . . . . 18 W. R., 197 

29. Discretion to issue second 

summons. — Absence of return to first summons — 
When there is no return of service to a summons, the 
law gives a Court full discretion either to issue a 
second summons or to take or not take stronger 
measures. It is not imperative on one Court to take 
measures to expedite the service m another Court, 
hut it is the business of the party interested to move 
the Court to do what is necessary. Dowlut Mun- 
dur v . Omrao Singh Rana . 14 W. E. 9 336 

30. Irregular service.— Ground 

for objecting to decree — Joint promissory note . — An 
irregular service of summons on two ont of three 
defendants to an action brought on a joint promissory 
note, does not give the third defendant, who has 
been properly served, ground for objecting to a decree 
which has been passed against him under Act V of 
1866. Ewing v. Gosai Das Ghose 

[2 B. L. E., Ap. s 7 

31. * Defendant resi- 

dent m another dish id. — Act X of 1859 , ss 47 , 56. 
—In a suit for rent under Act X of 1859, service of 
summons on a defendant, whose abode is m another 
district, by a peon from the Court of the Collector of 
the district m which the suit is brought, instead 
of through the Collector of the district m which the 
defendant resides, as required by section 47 of the 
Act, is not such an irregularity as vitiates the whole 
proceedings and renders the decree, and a sale m exe- 
cution thereof, void. JPer Jackson, J,-~' The woids 
m section 56, “ upon proof that the summons or pro- 
clamation has been duly served according to the pro- 
visions of this Act,” refer to the mode in which a 
summons is to he seived, and not to the agency by 
which it is to be served. Mackintosh v. Kally 
D oss Mullick . 11 B. I». R., 1 : 19 W. E. s 234 

32. * — Service on wrong 

person. — Erroneous description of defendant m 
plaint — Dismissal of suit — In a suit brought by 
the plaintiffs against A , the summons was by mis- 
take served upon B , who thereupon filed a written 
statement denying his liability and alleging that he 
was erroneously described in the title to the plaint 
On the day of the hearing of the case the plaintiffs' 
agent saw £ for the first time, and ascertained that 
he was not the real defendant in the suit. Held 
that the case having come on for hearing, and there 
being nothing to show that the plaintiffs had been in 
any way deceived by B the proper order to be made 
was for the dismissal of the suit. London, Bombay, 
and Mediterranean Bank, v Mahomed Ibrahim 
Parkar . . , I. L. R., 4 Bom., 619 

SERVICE UNDER EAST INDIA COM- 
PANY. 

See Domicile . I. L. R., 4 Calc., 106 


SERVICE TENURE. 

See Cases under Ghatwali Tenure. 

See Grant— Construction or Grants. 

[I. D. R., 9 Bom., 561 

See Limitation Act, 1877, art 130 (1871, 
art 130) . I. L. R., 1 Bom., 586 

See Right of Occupancy— Acquisition 
op Bight— Subject op Acquisition. 

[I. L. R., 4 Calc., 67 

See Road Cess Act (Bengal Act X 
op 1871), s. 3 . 7C.L. R., 373 

1. Creation of service tenure. — 

Long possession, — Presumption — Chakeran lands , — 
Chowkidan duties . — Onus probandi. — Long posses- 
sion of lands as chowkidari chakeran affords ground 
for the presumption that the lands were set apart as 
such at the decennial settlement. The onus of proof 
that the lands were the piivate lands of the zemindar, 
not set apart at the decennial settlement as chowki- 
dan chakeran, is on the zemindar Mooktakeshee 
Debia Chowdhrain v. Collector of Moorshed- 
abad 4W.R,, 30 

2. Performance of services.— 

Nature of grant — A grant to a man and his heirs on 
condition of peiforming service does not in general 
mean that the service is to he personally performed 
by the grantee or his heirs, but that the giantee is to 
be responsible for its peiformance. Shib Laid 
Singh v. Moorad Khan . . 9W, R., 126 

3 . Deshmukh, Services of. — 

" Hereditary offices — Bom Act XI of 1843, s. 2 . — - 

By section 2 of Act XI of 1843 hereditary officei s 
are bound to “render the usual services of their 
respective offices, as far as the same may be required 
by the Collector or other officer under whose control 
they may be placed by usage or the orders of Govern- 
ment” Semble , — That the “usual services” of a 
deshmukh consist m making himself thoroughly 
acquainted with all ciicumstances affecting the land 
revenue m his district, and m communicating such 
information to the mamlatdar or mohalkan, and 
that the deshmukh is bound to perform or get per- 
formed so much writing business as is necessaiy for 
the above purposes, and no more. But if by reason 
of the subdivision of his talooks his duties in that 
respect are increased, he is bound either peisonally to 
perform such increased duties oi to provide a kai- 
kun or karkuns to perform them for him. Bangoba 
Naik v. Collector op Ratnagibi 

[8 Bom., A. C., 107 

4. Bight of female to inherit 

service tenure.— The law m the Bombay Presi- 
dency recognises the right of females to hold majum- 
dan watans, males being appointed by them to per- 
form the service Government op Bombay v 
Damodhar Paemanandas 5 Bom., A. C„ 202 

5. Hereditary Offices 

Act , Bombay {Ad XI of 1843) —Bight of females 
to inherit . — Since the passing of Act XI of 1843 a 
female can inherit a majumdan watan 7 he Col- 
lector can assign the whole proceeds of a watan to 
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SERVICE TENURE.— Right of female to 
inherit service tenure — continued . 

the officiating person, who is entitled to retain such 
pioceeds as his lemuneiation. Bai Suraj v. Gov- 
ernment or Bombay. Bapubhai Khushaldas v 
Bai Suraj . . .8 Bom., A. C., 83 

6. Right to officiate in propor- 

tion to shares held in watan. — Discretion of 
Collector — Act XI of 1843. — The plaintiff had two 
shaies, and the defendant one, m a patilki watan. 

In an action bi ought by the plaintiff to establish Ins 
right to officiate twice as often as the defendant, — 
Held that the plaintiff was not necessanly entitled 
to such right, though the fact of Ins holding two 
shares in the watan might be a reason for the Col- 
lector to exercise his discretion under Act XI of 1843 
(when it was m force) m fa\our of the plaintiff by 
assigning to him a longer period of management 
than to the defendant, in the event of the tw o sharers 
not agreeing as to the person to officiate Bhavani 
Sadashiv v Bhavani Manaji . 12 Bom., 232 

7. Appointment of deputy.— 

Power of holder of tenure . — The holder of an here- 
ditary office, such as a deshpande watan, cannot create 
an hei editary deputy. The appointment of a deputy 
made by a particular incumbent cannot extend be- 
yond the life of such incumbent Ravji Raghu- 
nath v . Mahadevrav Vishvanath . 2 Bom., 237 

8. Death of grantee without 

heirs. — Custom — Reversion of jaghir to grantor 
— Where the custom of the countiy was found to be^ 
that on the death of a service tenure-holder without' 
heirs his jaghir reverted to the grantor, the right of 
the giantor to the land on the death of the grantee 
without heirs was recognised. Ramessubnath 
Singh v Huro Lal Singh . .6 W. R., 87 

9 . Abandonment of tenure.— 

Mofcurrandar abandoning tenure — Forfeiture of 
property for rebellion — A mokurrandar having fled 
and abandoned his tenure appertaining to a rebeTs 
estate which w T as confiscated by Government, was 
held not entitled to recover the tenuie on the ground 
that the mokui rari was not an absolute tenuie, but 
one on condition of service to be rendeied to the 
former propnetor whose estate had been confiscated 
for lebellion. Nepal Singh v. Ram Surun Singh 

[W. R., 1864, 5 

10 . Alienation by holder.— Cro- 

tnyam — Power of holder to alienate — Each holder 
of a crotnyam conferred for lives can only alienate 
his own life- interest. Sundabamurti Mudali v. 
Vallinayakki Ammal . . .1 Mad., 465 

See Vissappa v . Ramajogi . 2 Mad., 341 

11 . Interest of one of 

coparceners in service tenure — Mature of interest — 
Act XI of 1843 — Held that the intei est enjoyed by 
one of a body of coparceners m possession of land 
attached byway of emolument to an hei editary office 
cannot be bequeathed to one or more of the other 
coparceners, as the estate held by each sharer is 
only a life-interest, subject to the light of the Col- j 


SERVICE TENURE.— Alienation by hold 

er — continued . 

lector, under Act XI of 1843, to assign a fit remu- 
neiation from the rent and piofits tor the mainte- 
nance ot the pei son appointed to conduct the duties 
of the office. Bhimappa v. Maria ppa 

[3 Bom., A. C , 128 

12, .. Adverse posses- 

sion against one holder how far a bar against a 
succeeding holder — Judgment against one holder 
how far res judicata against succeeding holder — 
Alienability of lands uhen services are abolished — 
Bom . Act II of 1865.— Bom Ait VII of 1863 — 
Held ( 1 ) that, m the absence of fraud and col- 
lusion, adverse possession for twelve years during 
the life-time of one holder ot service vatan lands is 
a bar to succeeding holdeis (2) In the absence of 
fraud and collusion, judgment against one holder of 
service vatan lands is res judicata as regards a suc- 
ceeding holder (3) Such lands become alienable 
when the services are abolished, except m cases where 
there is a concurrent family custom operating similarly 
to keep the vatan estate togethei. Such a custom 
may continue and may singly bmd the hands of the 
successive holders of the property after the former 
restriction has failed or been removed. The abolition 
of the public duty does not alter the nature off the 
estate If the family custom forbids alienation beyond 
the life time of the alienor, the custom will operate 
equally after the patrimony has ceased to be a vatan, 
as before. Where, howevei, such a concurrent custom 
does not affect an estate, then when it is freed from 
its connection with the public office the reason arising 
from that connection for the preserv ation of the es- 
tate necessarily fails, and the lands become subject to 
the ordinary law of descent and disposal. Per West, 
J.—(l ) Lands with respect to which a summary settle- 
ment under Bombay Acts II and VII of 1863 has been 
effected, are wholly exempt from official obligation 
(2) Wheie seivice lands, or what weie deemed sei vice 
lands, have been aliened, and at a later period the 
service has been disclaimed or abolished, this subse- 
quent abolition or discharge renders the title of the 
alienee in possession undisputable by the alienor’s 
hens, assuming that there is no special family cus- 
tom operating apait from the law which preserves 
service lands for the intended uses. The alienation 
is, of course, subject to the terms on which family 
property can usually be alienated. Radhabai v . 
Anantrav Bhagvant Deshpande 

[I. D. R., 9 Bom., 198 

See Vasanji Haribhai v. Lallu Akhu 

[IL R., 9 Bom., 285 

13 . — ~ — Liability to sale 

m execution of decree — Police jaghir. — Public ser- 
vices — A service tenure can be sold m execution of a 
deciee for ai rears of its own rent, provided that the 
sen ice due fiom the holder be of a private kind, and 
peisonal to the plaintiff, but not where the service is 
of a public kind, as m the case of a police jaghir. 
Nilmonke Singh Deo v Kashle Mahtoon 

[25 W. R , 206 

14 . Cessation of services. — Land 

held on quit-rent* — Waiver of peijoiman^e . — 
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SERVICE TENURE.— Cessation of ser- 
vices — co nil nued . 

Lapse of tenui e — As an ordmaiy rule, if land is 
given on a quit-ieut, or no lent at all, m consider- 
ation of service to be peifoimed, the tenure would 
lapse when those services ceased Queers, — When no 
seivice has been lequired or peifoimed foi a long 
senes of yeais, and the tenure has been allowed to be 
held at a quit-ient;, or no rent at all, whethei theie has 
not been such a waivei of seivice as puts it out of the 
powei of the grantor to resume the tenure, simply on 
the giouud that he has now no need of the service 
foi which the tenure was originally created ? Quaere , 
— Whether when land is given at a quit-rent, on con- 
dition that the giantee shall aid the giantor m le- 
pelhng the attacks of his enemies or for any other 
particular purpose, while the giantee is willing to 
rendei those sei vices, the grantor can pub an end to 
the contract by saying that he has no enemies to le- 
pel, and therefoie no need of the gi an tee’s fuithei 
services ? Nilmoney Singh Deo v Sheo Tewary 
[W. R., 1864, 324 

15 . — Impartible watan 

—A cessation (even though sanctioned by the Gov- 
ernment) of the performance of the duties attached 
to gn impartible watan does not alter the natuie of 
the estate and make it partible. Savitriava v 
Anandrav . . . .12 Rom., 224 

10, — Impartible watan . 

— Discontinuance of services — Discontinuance of 
services attached to an impartible watan does not 
alter the nature of the estate and make it partible. 
Rameao Trimbak v , Yeshvantrag Madhayrao 

[I, Ii. R., 10 Bom., 327 

17. Commutation of 

services — Desaigin allowance . — "Right to hold as 
personal gratuity — Amin sukhdi — Suit to establish 
right to amm sukhdi — The parties, who were desais 
of M ahudha, in addition to their “ desaigin” allowance 
enjoyed an allowance called “ amin sukhdi.” In 1847 
the plaintiff sued the defendant’s father and the Col- 
lector of Kaira for a share of the allowance , but as the 
whole of it had been reserved by tlie Collector to the 
defendant’s father as the officiating desai, the suit was 
rejected uuder Act XI of 1843. In 1866 an anange- 
ment was come to, under which a sum of R40-2-0 was 
to be annually available over and above the remu- 
neration of the officiatoi On the 9th of July 1867 
the defendant received this sum for the first time 
In 1873 a new anangement was effected under which 
the seivice was abolished, the Government resuming 
half of the allowance, and giving up the other half 
freed from service unconditionally to the desais On 
the 4th of October 1878 the plaintiff bi ought this 
suit to establish his right to a share of the moiety of 
the amm sukhdi allowance given to the desais by the 
Government, and to recover his share of the amount 
leceived by the defendant The defendant contended 
that the allowance was impartible and m the nature 
of a personal gratuity exclusively enjoyable by him- 
self. Meld that independently of its origin and the 
light in which it was regarded by the Government 
and the parties, the amm sukhdi allowance having 
been actually included m and dealt with as part of 


SERVICE TENURE.— Cessation of ser- 
vices — continued. 

the desai gin watan, and a moiety of it having been 
subsequently fieed from the obligation ol seivice, the 
desai who happened to officiate at the time the al- 
lowance was fieed fiom service liad no light to hold 
the moiety exclusively as a personal allowance to 
himself. Maneklal Amratlal v Shiylal Bhogi- 
lal . . .1. E. R., 8 Rom., 426 

18. — * Long possession , 

— Liability for rent — The mere fact of a long prior 
possession or a seivice tenure on no rent at all gives 
the holder no exemption from the payment of lent 
when the service is no longer lequned or performed 
Chunder Nath Roy v . Bheem: Siroar 

[W. R., 1864, Act X, 37 

19. Commutation of 

services for rent — Where the original donee of a 
service tennie ceases to do any service and pays in 
hen a rent which his descendants continue to pay, 
the condition of the tenure becomes altered fiom 
seivice to rent. Mahenbra Singh v Jokha Singh 

[19 W. R., P. C., 211 

20. Resumption of tenure.— 

Partition where service lands aie all allotted to on$ 
co-sharer —The joint piopnetms of a talook assigned 
to the defendants a poition of land thciem in con- 
sideration of chowkidan sei vices rendei ed by him 
thioughout the area of the talook A butwaia hav- 
ing been effected, the plaintiff obtained a foiuth 
'‘share within which fell the assigned land Upon 
this the plaintiff sued the defendant to take hack 
tluee-fourths of the service land on the giound that 
being a one-foui th sliaicholdei he ought not to pay 
moie than a one-fourth share of the consideration fox 
the services rendei ed Meld that as long as the 
defendant’s services were required and rendered, the 
plaintiff could not, in equity or justice, withcliaw 
fiom the defendant that land which had been given 
him by all the shareholders, when they weie joint, 
as a consideiation for those services Beechook 
Pasban v Ktjllar Singh . . 20 W. R., 369 

21. . Lorn Act VII of 

1863, $. 2 — Jurisdiction of Civil Couits — Resump- 
tion of service tenures — Clause 4 of section 2 of 
Bombay Act VII of 1863 (an Act foi the summary 
settlement of claims to exemption from the payment 
of Government land revenue) enacted that no suit oi 
action between Government and the holders of . . 
any lands held foi service in regard to the tenuie 
of such lands should he entertained m any Com t of 
Civil Judicatuie Meld that the pluase “ lands held 
foi service” meant lands declared by Government 
under section 32 (d) of the Act to he so held, though 
the plaintiff might deny that the lands m respect of 
which he sues were service lands. The laying down 
of general rules by Government as to the resumption 
of service lands, undei article 3, clause 3 of section 2 
of the Act, was not a condition precedent to their 
piotection fiom suits and actions m respect of such 
lands. Premshankar Raghtjnathji v. Govern- 
ment or Bombay . . 8 Bom,, A. C., 135 
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SEE VICE TENURE.— Resumption of ten- | 

Ure — continued 

22. Rhoomeai ten - 

ures. — Bhoomeais aie bound to lendei ceitam cus- 
tornaiy sei vices, but then lands aie not lesumable. 
Gopabnath Tewaree v. Bhootah Oranoo 

[6 W. R , 137 

23. Power of Govern- 

ment to resume majumdan watans — Government 
has no powei to lcsume ma]umdari watans wheie it 
dispenses w itb the sei vices m respect of them, if the 
holdeis of such watans aie read^ and lulling to pei- 
foun such seiuces Government op Bombay v 
Damodhae Paemanandas 5 Bom , A. C., 202 

24. — Serm ces dispens ed 

with — Right of zemindar to resume , — A zemmdai 
has prma facie a light to lesunie lands of the ze- 
lnindau gianted subject to a quit-ient to tenants 
upon condition of then lendei mg peisonal sei vices 
when such sei \ ices ai e dispensed w ith Sanniyasi 
Razu v Zamindae op Salur Sanniyasi Razu % 
Jaganadha N ah ay an a Ramachandea Razu. 
Pakie Razu v Zamindae op Salue. Pakie Razu 
v , Jaganadha Narayana Ramachandea Razu 

[I. L. R., 7 Mad., 268 

25. — Suit for enhance- 

ment of rent of — Might to resume when services not 
required — Evidence —M , sued S to recover instal- 
ments of list due on the giound that 6 held a 
village on sei v ice tenme (granted on condition of 
paying kist and perfoimmg sei \ ice) , that the seiuces 
of S, weie not at piesent lequned, as the Couit ef 
Wards had assumed the management of the estate of 
R , that the assessment had, accoidmgly, been 
mci eased, and that defendant had declined to accept 
a lease at an enhanced late and to execute a eountei- 
part. S denied that he held on sei vice tenure, and 
set up a gift fiom one of the ancestois of R Held 
that, as S failed to piovc the alleged gift, and had 
not tiaversed R s allegation that he was entitled to 
lesume the giant when the seiuces weie not ic- 
quired, and as it was pioved that the kist had been 
enhanced on one occasion without objection fiom S , 
there was eudence to wairant the conclusion that 
the village was neither mam noi gianted m perpetu- 
ity buidened with a ceitam seiuce, and that R was 
entitled to the enhanced late claimed Sitaeama- 
eazu v Jaganada Naeayana Ramachendrarazu. 
Pedda Baiiyae Sihhulu 

[I. E. B., 3 Mad., 367 


26. 


Gi ant of service 


tenure rent-free — Assessment of lent by settlement 
ofjieei when service no longei required — Rom Act 
VI of 1862 —The talookdan settlement ’officer hav mg 
assessed rent free land, on the ground that it had 
been gianted for sei vice, and that seiuce was no 
longei required, — Held that this was not a sufficient 
defence to ail action by the holder of the land, it not 
being shown that by the terms of the giant (assum- 
ing that there had been a giant of an estate buiden- 
ed with service) the estate was detei mined by the 
remission of tbe seruce Keyad Ruber® Talook- 
daki Settlement Oppicee 

[I. Xi. R., 1 Bom., 586 


SERVICE TENURE.— Resumption of ten- 
ure — continued, 

Choicer an lands, 

— Choiikidari duties,— In a suit for the resumption 
of ceitam chaLeian lands on the appellants talook. 
Government contended that the lands weie appio- 
piiated to the maintenance of a thowkidai, and that 
the holder of these lands was liable to the perform- 
ance of none hut police or chow kid an duties The 
talookdai (appellant) contended that the lands were 
giam sunn, ] ami lands not liable to the performance 
of any hut pei sonal sei vices to him, and not legally 
appiopnated for the peifoimance of those seiuces, 
but i esumable by him Held by the Pi ivy Council 
that the lands m question were to he considtied as 
appropnated to the maintenance of a chowhidai m 
the talook , that the right of appointing such officer 
belonged to the talookdai , and that such officer was 
liable to the performance of such services to the 
talookdai as, by usage m the zemmdai i, chowkidais 
were accustomed to render to the zemindar Joy- 
KISHEN MOOKERJEE V COBLECTOE OP EAST BUED- 

wan . 1 W. R., P. C., 26 : 10 Moore’s I. A., 16 

28. — Resumption of 

jagir — Proof of personal services — Grant of sgnad 
to jagirdar — Where a sanad gianted to the holder 
of a jagn was only a confirmation by the Govern- 
ment and the Rajah of the tenure under which the 
jagn was held, and authorised the jagndar to remain 
m possession and m the peifoimance of the seiuces 
with his brothei s, without describing the kind of 
seiuce, — Held by the Pi ivy Council that the Rajah 
could not le&uine the land w ith out proof that the ser- 
vices to be peifoimed by the jagndai weie personal 
services only to the Rajah Nibmoney Singh 1)*o 
v Government . . 18 W. R., 321 

S. C. m High Court . . .6 W. R., 121 

29. Eorfeiture of tenure. — Alien- 

ation without giantor's consent — In a suit to obtain 
khas possession of lands which weie found to have 
been held of plaintiff and his ancestors by defendants 
and their ancestors upon a seruce tenure, but which 
the gi an tees alienated to sti angers, without any 
acquiescence on the pait of the grantoi, and then 
ceased to perform the seiuces, it was held that the 
defendants had foifeited their right to hold the land 
at all Ramgopab Chuckeebutty t Chundek- 
nath Sein . . . .10 W. R., 289 

SO. — — Refusal to per - 

foim services — Ejectment — A distinct refusal by a 
tenant to peifoim sei vices incidental to his holding 
lendeis him liable to ejectment Hitrrogobind 
Raha v Rameutno Dey . I. L. R., 4 Calc , 67 


31. Tenure resu/nable 

at will of grantor — Notice to surrender — Wheie 
land held on service tenure is resumahle at the w ill 
of the giantoi, the holdei cannot be ejected before a 
reasonable notice to sui render the land has been 
gn en. Lakshmi v, Chendei 

[I. L. E., 8 Mad., 72 
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SESSIONS CASES. 

See Criminal Procedure Code, 1882, ss. 
436,438 . . I. L. R., 1 All., 413 

[I. It. R., 4 Calc., 10 
7 C. L. R., 188 

I. L. R., 2 AIL, 570 
21 W. R., 41 

SESSIONS JUDGE, JURISDICTION 

OF- 

See Bail . . I. L. R., 1 AIL, 151 

[1 B. D. R., A. Cr., 7 
24 W. R„ Cr., 7, 8 

See Cases under Criminal Procedure 
Co 2 >e, 1882, ss. 436, 438 

See Cases under Discharge or Ac- 
cused. 

See Registration Act, 1877, s. 83 (1866, 
s. 95) . 6 E. It. R., 692, 693, note 

See Sanction to Prosecution — Power 
to grant Sanction 

[I. L. R., 2 Bom., 384 
I. It. R., 2 AIL, 205 

X. Offence under Bom. Reg. 

XVTI of 1827, s. 16. — Criminal Procedure Code , 
1869.— An offence under section 16, Regulation 
XVII of 1827, being punishable by imprisonment for 
seven years, was triable exclusively by a Court of 
Session under the provisions of the schedule of the 
Code of Criminal Procedure Amendment Act (VIII 
of 1869). Reg. v . Ajam Dulla 

[8 Bom., Cr., 115 

2. ■ . ■— Offence under Opium Regu- 

lation. — Bom. Reg. XXI of 1827 , s. 7 .— Criminal 
Procedure Code , 1861 , ss 21 and 409. — Although 
the effect of section 21 of the Code of Criminal 
Procedure, 1861, was to give exclusive original juris- 
diction to the Magistrate of the District m the trial 
of cases under section 7 of Regulation XXI of 1827, 
for abetting the smuggling of opium, that section 21 
did not exclude the appellate jurisdiction vested m 
the Court of Session by section 409 of the Code. 
Reg. v. Sadu Dadabkai . . 9 Bom., 160 

3 , — Offence under s. 26, Railway 

Aet XVIII of 1854.— Order for fresh trial — 
A railway watchman was charged before a Head 
Assistant Magistrate with an offence under section 
26 of Act XVIII of 1854. That charge was dis- 
missed, but the Sessions Judge ordered a fresh trial 
Meld that in so doing the Sessions Judge acted with- 
out jurisdiction. Anonymous . 6 Mad., Ap., 41 

4. Offence under Registration 

Act (XX of 1866), s. 95 . — Abetment of false per* I 
sonation of witness before Registrar — The Sessions 
‘Judge had jurisdiction to try a case of abetting false 
personation of a witness before a Registrar of Assur- 
ances, under section 95 of the Registration Act XX 
of 1866 Queen v Sheogolam Das 

[6 B. Ii. R., F. B , 692 : 15 W, R., Cr., 58 

5 , Order of Magistrate attach- 

ing land#— Criminal Procedure Code i 1861 i s. 819 . 


SESSIONS JUDGE, JURISDICTION OF. 

—Order of Magistrate attaching land— 

continued . 

— A Sessions Judge had no power to interfere with 
an order of a Magistrate attaching disputed land 
under section 319 of the Code of Criminal Proce- 
dure, 1861. Hubeonath Chowdry v. Rajendeb 
Chunder Roy . . . 15 W. R., Cr., X 

6 . — Criminal Proce- 

dure Codet 1861 i s 319. — Appeal fi om Magistrate . 
— Meld that a Sessions Judge had no jurisdiction to 
hear an appeal from the order of a Magistrate, under 
section 319, Chapter XXII of the Criminal Proce- 
dure Code, 1861, and that the object of the chapter 
was to pi event breaches of the peace likely to be oc- 
casioned and not the adjudication of title In the 
matter op the petition op Dutt Ram Misr 

[1 Agra, Cr., 29 

7. Appeals from sentences of 

Justice of the Peace acting under Act I of 
1859. — The Sessions Court has jurisdiction to hear 
appeals from the sentences of a Justice of the Peace 
acting under the Merchant Seamen's Act (No I of 
1859) In the matter op the petition op Evans 

[2 Mad., 473 

8 . Offence under Penal Code, 

s. 409, and under s. 29, Act V of 1881.— 

Power of Sessions Judge after acquittal on former 
charge — Where an accused was charged before the 
Sessions Judge under both section 409, Penal Code, 
and under the special law, section 29, Act V of 
£861, and was acquitted under the former section, it 
was held that the Sessions Judge could not convict 
under the latter law, as the Magistrate alone had 
jurisdiction to convict under that law Queen v. 
Bhoobun Singh. Bhoobun Singh v. Queen 

[9 W. R., Cr., 30 

9. Power of Sessions Judge to 

add eharge and try it.— Addition of charge 
triable by any Magistrate , — Criminal Procedure 
Codey 1882, s 28. — Subject to the other provisions of 
the Criminal Procedure Code, section 28 gives power 
to the High Court and the Court of Sessions to try 
any offence under the Penal Code , and the provision 
it contains as tp the other Courts does not cut down 
or limit the jurisdiction of the High Court or the 
Court of Session. Three persons were jointly com- 
mitted for trial before the Court of Session, two of 
them being charged with culpable homicide not 
amounting to murder of J. and the third with abet- 
ment of the offence At the trial the Sessions Judge 
added a charge against all the accused of causing 
hurt to C , apd convicted them upon both the origi- 
nal charges and the added charge. The assault upon 
C. took place either at the same time as or immedi- 
ately after the attack which resulted in the death of 
J* — Meld , that the Sessions Judge had power, under 
section 28 of the Code, to try the charge assuming 
that he had power to add it. Queen-Empress 

Kharga - . . I. L, R., 8 All., 665 

10 , — Criminal Proce- 

dure Codey 1872, s. 231 . — Conviction on fresh charge 
m support of which there was no evidence before 
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SESSIONS JUDGE, JURISDICTION OP. 

Power of Sessions Judge to add charge 

and try it— continued. 

Magistrate — It having been committed by a Magis- 
trate for trial by a Sessions Court on a charge, under 
section 202 of the Penal Code, of having intention- 
ally omitted to give information which he was legally 
bound to give respecting a murder, pleaded guilty, 
on his trial, to the charge on which he was commit- 
ted Upon the application of the Public Prosecutor, 
the Sessions J udge, under protest on the part of the 
prisoner, added a charge, under sections 109 and 
201 of the Penal Code, of abetting C , a female co- 
prisoner charged with having assisted m burying 
the body of the murdeied person, required R to 
plead to the charge and, having tendered a pardon 
to, and examined C as a witness, convicted and 
sentenced R to two years’ rigorous imprisonment — 
Held that, as there was no evidence before the Ma- 
gistrate to support the charge against R framed by 
the Sessions Judge, the action of the Judge was 
ultra vires and the conviction on the added charge 
illegal — Held , also, that inasmuch as the Sessions 
Judge considered R. more culpable than C., the pro- 
per course would have been to have adjourned the 
trial, sent the record to the Magistrate, and suggest- 
ed an enquiry as to whether there was ground for a 
more serious chaige against R . Semite, — The object 
of restricting a Sessions Court from taking cogni- 
sance of any offence (except as provided m sections 
455, 472, 474 of the Criminal Piocedure Code), 
unless the accused person has been committed by a 
Magistrate, is to secure to the pusoner a preliminary 
enquiry which affords him an opportunity of becom- 
mg acquainted with the circumstances of the offence 
imputed to him, and enable him to make his defence. 
Mutirakal Kovilagatha Kama Varma Raja v. 
Queen . . . I. L. R., 3 Mad., 351 

11, Trial without committal 

by Magistrate. — Witness sent up with condition- 
al pardon — Criminal Procedure Code, 1861, ss 359, 
439 — Held that a Sessious Judge acted n regularly 
m at once trying and convicting a person who had 
been granted a conditional pardon by the Magistrate, 
and who had been sent up to the Sessions Court as a 
witness for the Crown. Such a course was held to he 
a material irregularity under section 439 of the 
Code, and the Sessions Judge was directed to order 
the Magistiate to commit the accused to the Sessions 
for a fresh trial after hearing his defence and exa- 
mining his witnesses Queen v Bipro Dass 

[19 W. R., Cr., 43 

12, Order for re-trial on ap- 

peal.— Criminal Procedure Code, 1872 , s . 280 , am- 
ended by s 28, Act XI of 1874. — It is competent to 
a Court of Session under section 280 of the Criminal 
Procedure Code as amended by section 28, Act XI of 
1874, to order a re-trial of a case which is before it 
on appeal. In the matter of Sher Mahomed 

[2 O. L. R„ 511 

13 , Power to give judgment on 

evidence partly recorded by predecessor.— 
Criminal Procedure Code , 1872 , s 328 . — The power 
given by the Criminal Procedure Code to a Magis- 
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—Power to give judgment on evidence 
partly recorded by predecessor— continued. 

trate to pronounce a judgment upon evidence partly 
recorded by his predecessor and partly by himself 
does not extend to a Sessions Judge Tar ad a Ba- 
ladu v Queen . . I. E, R. } 3 Mad., 112 

Queen v. Rugoonath Dass 

[23 W. R., Cr., 59 

14. Power in regular appeal. 

— Insufficient evidence — Acquittal — If the evi- 
dence which comes before a Sessions Judge m a re- 
gular appeal from a Magistrate’s order is not suffi- 
cient to leasonably satisfy him that the prisoners 
hav e been rightly com icted, he ought to acquit them. 
In the matter of the petition of Kheraj Mul- 
lah. Kheraj Mullah v Janab Mullah 

[11 B. L. R., 33 : 20 W. R., Cr., 13 

15. Power to suspend sentence. 

— A Sessions Judge has no authority to suspend his 
own sentence Anonymous . 4 Mad., Ap., 2 

18. — — A Sessions Judge 

has no power to suspend a sentence m any case un- 
less theie is an appeal. Anonymous 

[5 Mad., Ap., 1 

He should state distinctly whether he agrees with 
the verdict of the jury or not. Queen v Chand 
Bagdee . . , . 7¥.R„ Cr., 6 

17 . Power to prevent prisoner 

from appealing.— Right to appeal.— It is not 
the province of the Sessions Judge to decide whether 
a prisoner has a right of appeal or not, he is bound 
to allow a prisoner, whose conviction he has con- 
firmed, to execute a vakalutnama to appeal. Queen 
v . Vaiyapuri Gaundan . . . 1 Mad., 4 

18. Mitigation of sentence 

without appeal.— Held that a Sessions Judge 
has no power to mitigate a sentence passed npon a 
prisoner who has not appealed to lnm Reg v. 
Muliya Nana . . .5 Bom., Cr., 24 

19 . Power to sentence on ap- 

peal from decision of Magistrate. — Commu- 
tation of sentence — A Sessions Judge cannot, on 
appeal from a Magistrate’s decision, inflict a term of 
imprisonment m commutation of a fine longer than 
that which the Magistrate himself could have in- 
flicted. Reg. v. Hari bin Yithoji . 1 Bom., 139 

20. Power to pass sentence of 

death. — Affray with murder — Offence before Pe- 
nal Code came into operation — In a case of affray 
attended with murder, m which the offence was 
committed befoie the Penal Code came into force, 
it was held that a Sessions Judge h id himself power, 
under section 4, Act XVII of 1862, to pass sentence 
ot death, instead of referring the matter for confir- 
mation of the High Court. Queen v . Busti Singh 

[14 W. R , Cr., 76 

21. Amendment of sentence.— 

Alteration of conviction, — Criminal Procedure 
Code 1861 , s. 22. — Held that an order of a Sessions 
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— Amendment of sentence— continued. 

Judge, by winch he alteied a conviction by the 
Assistant Sessions Judge, of <e dacoity ” to one of 
f ‘ robbery, ” was illegal, not being an amendment of 
a sentence or order within the meaning of section 22 
of the Criminal Procedure Code Seld further, that 
if the accused were, m the opinion of the Sessions 
Judge, improperly convicted of fc dacoity , 99 he ought 
to have declined to confirm the sentence, and to have 
left them to be charged with and tried foi ** robbery.” 
Reg, v. Thomesit . . *5 Bom., Cr., 22 

22. Concurrent jurisdiction 

With. Magistrate. — Criminal Procedure Code , 
1861, s 434 — Report to Sigh Court — A Full-Power 
Magistrate was not immediately subordinate to the 
Sessions Court, and therefore a Sessions Judge had 
no concurrent [jurisdiction with the Magistrate of the 
district, under section 434 of the Code of Criminal 
Procedure His proper course, if he thinks that an 
illegal sentence or order has been passed by a Full- 
Power Magistrate, is to make a report to the High 
Couit, which will then, if it thinks fit, call for the 
proceedings. Reg- v. Shivbasafa 

[7 Bom,, Cr., 73 

23. ■— Power to call for and refer to 

the High Court proceedings of Magistrate. 
— Criminal Procedure Code, 1869 , 5 23 — Seld that 
under the provisions of section 23 of the Code of 
Criminal Procedure, 1S69, a Full-Powei Magistrate 
was, for the purposes of section 434, immediately sub- 
ordinate to the Magisti ate of the district, and not to 
the Court of Session The Sessions Judge therefore 
had no power to call for or refer to the High Court 
proceedings in a case before a Full-Power Magistrate 
Reg. v. Keshavshet . . 0 Bom., Cr., 74 

24. * Power to refer to High 

Court. — Unnecessary reference to Sigh Court — 
Where an appeal is preferred to a Sessions Judge 
from the older of a Magistrate which he considers 
illegal, the Sessions Judge should himself deal with 
the case, instead of referring it to the High Court. 
Queen v . Hussubooddben Shazwae 

[11 W. R., Cr., 24 

25. ■ Power to call for report 

from Magistrate. — Power to call for record and 
proceedings. — A Sessions Judge ought not to call for 
a report from the Magistrate of the district m any 
case m which it is not competent to such Sessions 
Judge to call for the record and proceedings, e, g , m 
the case of a person tried by a Subordinate Magis- 
ti ate who has appealed to the District Magistrate 
In trials by the Magistrate of the district, or Full- 
Power Magistrate, m which the Sessions Judge can 
call for the recoid and proceedings, he has power also 
to cull for a repoit. Reg. v. Giedhae Dhaeamdas 

[6 Bom., Cr., 33 

20. Power to call for and exa- 

mine record.— Absence of order by Magistrate — 
There was no provision in the Criminal Procedure 
Code, 1861, winch made it lawful for a Court of Ses- 
sion to call foi and examine the record of a case tried 
by a Suboidmuto Magistrate wheie no sentence oi 
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— Power to call for and examine record 

— continued . 

order had been passed thereon hy the immediately 
subordinate Court of the Magistiate. Reg v. 
Bhaskar Khabkar . . .3 Bom., Cr., 1 

27. Trial in case committed by 

Magistrate. — Objection that case was tried without 
complaint — A Court of Session cannot treat as a 
nullity the commitment of a Full- Power Magistrate, 
on the ground that he investigated the case, and 
committed the prisoner, without a formal complaint 
being made to him, bat should pioceed with the trial 
m the usual course Reg. v. Ranchoddas Nathu- 
bhai ..... 4 Bom., Cr., 35 

28. - — — Objection to ir- 

regularity of proceedings — The fact* of a commit- 
ment being made by a Joint Magistrate, who is an 
officer exeicismg the powers of a Magistrate, was 
sufficient, undei section 359, Code of Criminal Proce- 
dure, to enable the Sessions Judge to pioceed with the 
trial , and it lay with the party impugning the cor- 
rectness of the proceedings to show that theie was 
no jurisdiction Queen v. Komurooddee Sikhdar 

[13 W. R., Cr., 17 

29. Power to quash sentence of 

‘Assistant Sessions Judge.— Sentence submitted 
for confirmation — Seld that a Sessions Judge had no 
power to quash a sentence passed by an Assistant 
Judge, and by him submitted foi confirmation, and 
to dnect a new sentence to ho passed, even supposing 
the sentence of the Assistant Sessions Judge to he 
illegal. Reg. v, Mueae Trikam: . 5 Bom., Cr., 3 

30. Power to quash commit- 

ment for illegality. —Duty to report proceeding ? 
to Sigh Court — The Criminal Procedure Code, 1861, 
did not authorise the Sessions Judge to quash a com- 
mitment on the ground of illegality. If the Sessions 
Judge is of opinion that the Older of commitment 
should he annulled as illegal, he should move the High 
Court to annul the same undei section 404 of the 
Criminal Procedure Code Queen r. Mata Dyae 

[4 N . W., 0 

31. Power to annul conviction 

and sentence, — Offence beyond jurisdiction of 
subordinate Court — It is only when a Court subor- 
dinate to a Court of Session convicts a person of an 
offence not triable by such Court, that the Court of 
Session can annul the conviction and sentence. If 
the pusonei is guilty of an offence beyond the jui is- 
diction of the subordinate Court, the Court of Ses- 
sion should refei the case to the High Court Queen 
V Ichabub Dobey . . . 4 W. R., Cr., 11 

32. — Power to quash proceedings ' 

of Magistrate. — The order of a Sessions Judge to 
quash proceedings held before a Full-povvei Magis- 
trate annulled as having been made without jurisdic- 
tion. Reg. v. Govinda bIn Babaji 

[5 Bom., Cr., 15 

Reg. v . Gopal Lakshuman , 5 Bom., Cr, 9 25 
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33. Power to quash illegal con- 

viction. — Giving false evidence m judicial pro- 
ceeding — The oftence of arivmg false evidence in a 
stage of a judicnl proceeding is not cognisable by 
an Assistant Magistiate A Sessions Judge on appeal 
can quash an illegal conviction by an Assistant 
Magistiate m such a case. Queen v Hebraic un 
&inoh 8¥,R (J Cr., 30 

34. Power to annul conviction 

and order commitment — Offences triable by 
Maaistrate — Criminal Procedure Code {Act VIII 
of 1869), s 435 — The Sessions Judge had no juns- 
diction to annul a conviction and ordei a commit- 
ment foi an offence tuable by a Magistiate Section 
435, Act VIII of 1SG9, i elated to offences triable by 
the Sessions Judge In the casf or Wazir Singh 

[3 B. Li. R., A Cr., 65 : 12 W. R„ Cr., 46 

Qulen v. Jeetun Khan . 11 W. R., Cr., 45 

35 Illegal convic- 

tion by Magistrate — Criminal Procedure Code , 1861, 
s 435 — Wheie the Sessions Judge was of opinion 
that a suboidmate Magistrate had convicted the de- 
fendant of an offence which the suboidmate Magis- 
trate had no powei to try, the Sessions Judge might, 
under section 435 of the Code of Ci limnal Procedui e, 
1861, annul the conviction and dnect the committal of 
the accused foi tual Anonymous 

[5 Mad., Ap., 32 

36. Order to cancel proceedings 

of Divisional Magistrate. — Proceedings review -« 
tng the calendars of subordinate Magistrates — A 
Sessions Judge has no power to direct a Division 
Magistiate to cancel his proceedings reviewing the 
calendars of Magistrates suboidmate to him 
Anonymous . . . .7 Mad., Ap., 27 

37. Power to direct Magistrate 

to commit to sessions — Conviction by Magis- 
trate without jurisdiction — Wheie a Magistrate has 
convicted and sentenced a prisoner of an oftence 
which such Magistrate was competent to tiy, and 
the Sessions Judge consideied the case so grievous 
that it should not have been disposed of summanly, 
— Meld that such Sessions Judge was not competent 
to dnect the Magistrate to commit the prisoner to the 
Sessions Court for trial upon the same charge 
Queen v Hiddun Khan . . 2 3ST. W., 285 

38. Power to reverse order of 

Magistrate as to stolen property.— A Deputy 
Magistrate lestoied to an accused money found m his 
house along with stolen pioperfcy, the piosecntor hav- 
ing failed to prove that the money was his The 
Sessions Judge on appeal reversed that order, gad 
directed the money to he made over to the prose- 
cutor Meld that the older of the Sessions Judge 
was made without jurisdiction Queen v Shib 
Chundee Rai . . 9 W. R., Cr., 57 

39 Conviction on confession 

before Magistrate after plea of not guilty.— 
A Sessions Judgje, aftci a prisoner upon his trial has 
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— Conviction on confession before Mag- 
istrate after plea of not guilty— continued 

pleaded what m effect amount's to a plea of not guilty, 
is not justified in com icting the pusoner .solely upon 
a confession made befoie the committing Magistrate 
Queen v Huesooeh . . 2 N. W , 479 

40. Power to interfere with. 

Order of acquittal.— Acquittal by Magistrate — 
Ci iminal Procedure Code, 1861 , s 43i — Aftei an 
accused person had been acquitted rnulei section 255 
of the Code of Ciimmal Piocedure, it was not compe- 
tent to the Sessions Judge to mteifeie under section 
435 of the same Act Keg- v Venku Kars a. 

[9 Bom., 170 

41. Power to order commit- 

ment — Cases exclusively ti table by Coin t of Session, 
— The Couit of Session can only Older the commit- 
ment of an accused person m cases exclusively triable 
by it. Queen v. Seetul Peeshad 

[5 N. W., 168 

42. Power to commit 

to itself cases not triable exclusively ly Court of 
Session , — Criminal Procedure Code {Act X of 
1872), ss 231 , 471, and 472 — A Couit of Session 
had no power to commit to itself for trial a case not 
triable exclusively by such Sessions Com t The w ords 
“commit the case itself” in section 471 of the 
Code of Criminal Piocedure cannot (when read in 
connection with section 2 31) be held to empowei a 
Sessions Couit to commit such a case to itself Jn 
the matter op Empress v Futteh Jya Khan 

[LL.R,4 Calc., 570 

S C. In ee Fata Iyah Khan . 3 C. L. R., 599 

43. Criminal Pro- 

cedure Code, 1861 , s 435 — Wheie a Judge, undei 
section 435 of the Ciimmal Piocedure Code, had di- 
rected the Magistiate to commit ceitam accused 
poisons, as also to take then defence, — Meld that, as 
the Magistrate could not requue the accused to 
produce evidence nor to make a defence, the Judge 
should not ha\e included such mstiuctions in his 
order of commitment, hut that the ordei was not 
theieforc invalid Queen u. Ghasee 

[4 W., 50 

44. False evidence — 

The Sessions Judge has no power to commit a man 
foi having given false evidence befoie the Magistiate, 
but he can commit him for liav mg given false evi- 
dence in his own Couit. Queen o Haedtal 

[3 B. L.R, A. Cr., 35 

45. — Criminal Proce- 

dure Code, 1872, s , 472 — L made a complaint 
against S by petition, in which he only charged S 
with having committed offences punishable under sec- 
tions 193 and 218 of the Penal Code, hut in which 
he also accused S of acts which, if the accusation 
had been tiue, would have amounted to an offence 
punishable under section 466 of that Code with seven 
years’ imprisonment The Magistiate mquued into 
the ciuiges against 8, under sections 193 and 218 of 
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the Penal Code and directed his discharge. X. then 
applied to the Court of Session to direct 8 to be 
committed lor trial on the ground that he had been 
improperly discharged, which the Court of Session 
did, and S. was committed for trial charged under 
section 218 of the Code, and was acquitted by the 
Court of Session. The Court of Session then, under 
section 472 of Act X of 1872, charged X. with 
offences punishable under sections 193, 195, 211, and 
211 and 109 of the Penal Code, and committed him 
for trial. Meld that such commitment was not had 
by reason that an offence under section 193 of the 
Penal Code is not exclusively triable by a Court of 
Session. Meld, also, per Spankie, J , that the Court 
of Session was competent, notwithstanding that X 
had only charged 5. with offences under sections 193 
and 218 of the Penal Code, to charge X with offences 
under sections 195 and 211, if such offences had come 
under its cognisance. Empress v, Lachman Singh 
[I. L. R„ 2 All., 398 

46. — — - Criminal Proce- 

dure Code, 1861, s 435 and s 359 — A Sessions 
Judge was competent, under section 435, Code of Cri- 
minal Procedure, to order the committal of a person 
accused of giving false evidence after the disehaige 
of such person by the Magistrate, section 359 not- 
withstanding (dissent lente, Kemp, J,), Queen v 
Bhohisan Mahatoon . W. R., 1864, Cr., 3 

47. Person dis- 

charged, ly Magistrate — A Sessions Judge has dis- 
cretion to order the commitment to the Court of 
Session of any accused person discharged by the 
Magistrate. The non-exercise of such discretion can- 
not he interfered with by the High Court. Queen 
t. Sheetabam Chowdhky . 2 W. R., Cr., 44 

48. Discharge of ac- 

cused on inquiry before Magistrate — Fuither in- 
quiry. — When an inquiry has been made, and the 
accused discharged, the Sessions Court may order 
the commitment of the accused, but cannot merely 
direct further inquiry. Queen v. Ghasseebam: 

[3 N. W., 90 

49. “Acquittal and 

release 99 of accused ly Magistrate . — Criminal Pro- 
cedure CoUe, 1861, s. 435. — Where a Magistrate 
used the words “ acquittal and release,” when he in- 
tended only to discharge a person accused of an 
offence not triable by him,— Meld that the Court of 
Session was competent, under section 435, Code of 
Criminal Procedure, to order a commitment of such 
accused person. Queen v . Neetie Dulal 

[8 W. R., Cr., 41 

50. — Discharge by 

Magistrate . — Criminal Procedure Code, 1861, s. 
435. — A Sessions Judge might, under section 435 of 
the Code of Criminal Procedure, after a Magistrate 
has discharged an accused person, order the Magis- 
trate to commit the accused person to the sessions. 
In the matter of the petition of Musmud Ali 
Chqwdhey alias Moochee Mean 

[7 W. K., Cr., 38 
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51, — ■ " ■ Conviction under 

Penal Code, ss. 323 , 352. — A Sessions Judge has no 
authority to interfere and direct a committal m the 
case of a conviction for assault under section 352, or 
of hurt under section 323 of the Penal Code, both of 
them being offences triable by the subordinate Court. 
Queen v. Ramtohul Singh . 5 W. R., Cr., 12 

52 , Power of Joint Sessions 

Judge. — Criminal Procedure Codes, Act X of 1872, 
s. 17, and Act X of 2882, ss. 9 and 195, ana ch . 
XXXII. — Discharge by a Magistrate. — Power of 
Joint Sessions Judge to direct committal —A Joint 
Sessions Judge cannot exercise the powers of the 
Sessions Judge under Chapter XXXII of the Crimi- 
nal Procedure Code (X of 1882). Accordingly, where 
a Magistrate had discharged certain accused persons, 
and the Joint Sessions Judge had subsequently, on 
the application of the complainant, ordered their 
committal to the Sessions Court, the High Court set 
aside the proceedings of the Joint Sessions Judge, 
leaving it to the Sessions Judge of the district, if a 
proper case was made out, to order a committal, or 
dispose of the application as he might think fit. In 
THE MATTER OF THE PETITION OF MUSA ASMAL 

[I. L. R., 9 Bom., 164 

53, — App he atio ns 

under Criminal Procedure Code, 1882, ch. XXXII 
— Sessions Judge, Power of, to direct disposal , by 
Joint Sessions Judge, of such applications as cases 
transferred. — Criminal Procedure Code, 1882, s 193, 

** and ch. XXXII. — Applications under Chapter 
XXXII of the Code of Criminal Procedure (Act X 
of 1882) cannot be referred to a Joint Sessions Judge 
under section 193, clause 2 of the Criminal Proce- 
dure Code, so as to make it competent for a Joint 
Sessions Judge to dispose of them, — a Joint Sessions 
Judge being strictly precluded from exercising any 
of the powers under Chapter XXXII of the Criminal 
Procedure Code, and section 193, clause 2, contem- 
plating only cases for trial. Reference by the 
Sessions Judge of Surat 

[I. L. R., 9 Bom., 352 
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1. MISCELLANEOUS CASES. 

1. Raising issue of set-off on 

trial, — Procedure , — When a defendant raises a 
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SET-OFF — continued . 

1. MISCELLANEOUS CASES — continued. 

Raising issue of set-off on trial— continued. 
claim of set-off, on the trial of that issue he must be 
considered as plaintiff. Jag-adamba Dasi v Gbob 

[5 B. L. R„ 639 

As to how cases of set-off will be dealt with 

See Ramagopal v. Majeti Malliee ar jan ttdtt 

[1 Mad., 396 

2. Written statement of set-off. 

— Act VIII of 1859, s 121 — Under section 121, 
Act VIII of 1859, a defendant, desirous of setting off 
against the claim of the plaintiff the amount of any 
payment made by him on plaintiff's account, was 
bound to tender a written statement containing the 
particulars of his demand Poobno Chunder Roy 
v. Beharee Lall Mooeerjee . 14 W. R„ 473 

3. Power of Revenue Court to 

allow set-off under Act X of 1859, s. 24.— 

Suit by principal against agent . — A Revenue Court, 
acting under the provisions of section 24, Act X of 
1859, had jurisdiction to allow a set-off for any 
sums which the agent might either have paid to his 
principal directly, or used for the benefit of his 
principal with his sanction and authority. Mohima 
Runjun Roy Chowdhry v . Nobo Coomar Misseb 

[18 W. R., 339 


2. SET-OFF ALLOWED. 


4. 


Right of set-off.— Cross-de- 


mands arising out of same transaction — Semble , — 
The right of set-off will be found to exist not only 
in cases of mutual debts and credits, but also where 
cioss-demands arise out of the same transaction, or 
are so connected m their nature and circumstances 
as to make it inequitable that the plaintiff should 
recover, and the defendant be driven to a cross-suit. 
Clare v . Ruthnavaloo Chetti , 2 Mad., 296 


5. 


Cross-demands 


arising out of one transaction. — Suit to enforce con - 
tract . — Damages — The right of set-off exists where 
there are cross-demands arising out of one and the 
same transaction, or where these are so connected in 
their nature and circumstances as to make it inequit- 
able that the plaintiff should recover and the defend- 
ant be driven to a cross-suit. In a suit to recover 
money due under a contract made between the plain- 
tiff and defendants, — Held that the defendants were 
entitled to set off the amount of damages which the 
defendants had proved they had sustained by reason 
of the plaintiff's breach of the contract sued on. 
Kistnasamy Pillay v. Municipal Commissioners 
pob the Town op Madras . . 4 Mad , 120 

Bight to set off a 


6 . 


- claim for unliquidated damages. — Civil Procedure 
Code {Act Xof 1877), s . Ill —Costs.— Act XXVI 
of 1884, s. 9. — The provisions of the Civil Procedure 
Code (X of 1877) do not give the right to set off 
claims for unliquidated damages, hut that Code does 
not take away any right of set-off, whether legal or 
equitable, which parties to a suit would have, mde- 

IV 


SET-OFF — continued . 

2. SET-OFF ALLOWED — continued. 

Eight of set-off —continued. 

pendently of its provisions Where, therefore, in a 

5? , f f p ” ce ° f ’ S° ods and delivered, 
^ d J* e , ndan * admitted that there was a sum of 

lo i‘ due b ? t0 the Pontiff, hut sought to 
set off the sum of R972 as damages sustained by 
him by reason of the non-delivery of some of the 
goods conti acted for, it was held that as the claim 
of the defendant against the plaintiff was connected 
with the same transaction, and arose out of one and 
the same contract, as that m respect of which the 
plamhff's smt was brought, and as the amount of 
the defendant's claim was capable of being imme- 
diately ascei tamed, the defendant might set off his 
claim Clark v Suthnanaloo Chetti , 2 Mad 296 
^ Kistnasamy Pillay v. Municipal Commissioner 
of Madras, 4 Mad , 120, followed Where the defend- 
ant proved a set-off against the plaintiff, and thus 
reduced the amount which he (plaintiff) was entitled 
to recover from the defendant, for breach of contract, 
Held that, notwithstanding the provisions of sec- 
tion 9 of Act XXVI of 1864, the plaintiff was entitled 
to his costs. Kishobchand Champa Lal » Mad- 
howji Visram . . I. X,. R., 4 Bom., 407 

7 ~ Bight to set off a 

claim for an unascertained amount. — Civil Pro- 
cedure Code {Act XIV of 1882), s. Ill -The pro- 
vision of the Civil Procedure Code (Act XIV of 
1882), section 111, does not take away from parties 
• . ri £kt to set-off, whether legal or equitable, 
which they would have had independently of that 
Code. And such right exists not only in cases of 
material debts and credits, hut also where cross- 
demands arise out of the same transaction, or are so 
connected m their nature and circumstance as to 
make it inequitable that the plaintiff should recover 
and the defendant should he driven to a cross- suit’ 
Where, theiefore, a decree had been obtained against 
certain peisons m respect of arrears of rent of an 
yara held jointly by them, and one of them having 
been forced to pay the whole amount of decree sued 
the others for contribution, and where m such suit the 
defendants pleaded that, although the plaintiff had 
paid off the whole of the decree m question, he was 
not entitled to recover any portion from them, inas- 
much as he was indebted to them for his share of the 
ljara rents, the whole of which had been paid by 
them to the zemindar m previous years, as well as m 
respect of rent due to them for the share on account 
of a portion of the land which he himself held in 
mj-jote, and for whioh he had paid no rent, and that 
on accounts being gone into, it would be found that 
their claim exceeded that of the plaintiff, ^Held 
following Clark v. Buthnavaloo Chetti, 2 Mad 296 
and Xishorchand Champalal v. Madhomhi Visram 
I L. B„ 4 Bom, 407 , that notwithstanding the pro- 
visions of section 111 of the Civil Procedure Code 
the defendants' claim for the share of rents paid by 
them to the zemindar on account of the same liara 
might properly be pleaded as a set-off, and be taken 
into account m determimng the plaintiff's suit as 
arising out of the same transaction, but that their 
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SET-OFF 1 — continued,. 

2. SET-OFF ALLOWED— continued. 

Right of set-off—- 'Continued. 

claim for rent for the portion of the lands held by 
the plaintiff m nrj-jote could not be treated m such 
manner, hut must form the subject-matter of a se- 
parate suit. Bhagkbai Panda v. Bajideb Panda 

[I. Xi< R., 11 Calc., 557 

8. - — Might to set off 

damages for breach of contract . — Civil Procedure 
Code, 1882, s . 111. — “ Ascertained ” sum — A suit 
was brought by P against the Elgin Mills Company 
for recovery of the pi ice of wood supplied under two 
contracts, each of which contained a clause by which 
the plaintiff contracted to indemnify the defendants 
for loss arising by reason of failure on his part to 
supply the wood as contracted for. Defendants 
claimed a set off as damages for loss incurred by the 
plaintiffs failure to supply all the wood contracted 
for, such loss having arisen on the 25th October 
1879, and subsequently Held, that although, taking 
the woid “ascertained” to mean “liquidated,” the 
claim of the defendants for damages would not come 
within the meaning of a set-off under section 111 of 
the Civil Procedure Code, that section was one regu- 
lating procedure, and was not intended to take away 
any right of set-off, whether legal or equitable, 
which parties would have had independently of its 
provisions, that the right of set-off would be found 
to exist not only m cases of mutual debts and credits, 
but also where the cross-demands arose out of one 
and the same transaction, or were so connected in 
their nature and circumstances as to make it in- r 
equitable that the plaintiff should recover and the 
defendant be driven to a cross-suit, and that as, m 
the present case, the claim sprang out of the same 
contract which the plaintiff sought to enforce, and 
could readily be determined m the same suit, it was 
equitable that it should he so determined. Gaun 
Sahai v Mam Sahai, 7 JSf. W , 157 s Kistnasamy 
PiUay v. Municipal Commissioners of Madras , 4 
Mad., 120 } and Xishor Chand Champa Lai v. Ma- 
dhowji Visram, I L.M ,4 Bom , 407, followed Per 
'Oldeiexd, J — That the excess of the set-off m 
favour of the defendants over and above the claim of 
the plaintiff might propeily he decreed to them, and 
that the set-off should he allowed, if at all, to its full 
extent, and not merely to the extent of defeating the 
claim Per Duthoit, J —That although the set-off 
might properly he admitted as an equitable protec- 
tion to the defendants against being cast m the 
plaintiff's suit, the defendants could not, failing the 
provisions of section 111 of the Civil Procedure Code, 
be allowed to recover a sum of money from the 
plaintiff, they having paid no court fees on that ac- 
count. Peag-i Lad v. Maxwell 

[I. L. R., 7 All., 284 

9. Civil Procedure 

Code , 1859 , s. 121. — Suit or award determining 
several items — Mutual liability under award — G. 
and R referred to arbitration disputes between them 
regarding the partition of their paternal estate. 
The Concluding portion of the award ran as follows 
“Both parties shall jointly satisfy the debts on 
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the creditors demanding payment, which debts are 
joint and have hereunder been declared payable by 
both parties. Should one party neglect to pay or 
show carelessness m the matter, and should the other 
he obliged to pay the whole amount of any such 
debts, the latter shall be competent to realise from 
the former portion of the debt paid on bis account, 
together with costs and interest, by the enforcement 
of this award, and shall also he entitled to recover the 
amount by suit m Court. Both parties shall act up 
to this award m its entirety. The sum of R338-0-9, 
which has been found due and payable by G% to M. 
as per account showing the mutual deahngs between 
the parties, shall be made good as follows, i e , G. 
shall pay to M the whole amount of R338-0-9 by the 
middle of the month of Pous 1276 Fash, either m a 
lump sum or by instalments, and m case of non-pay- 
ment within the said period he shall be charged with 
interest at the rate of one per cent up to the day of 
payment 93 M. sued to recover from G. the money 
found to he due and payable to him under the award. 
G admitted the claim, but desned to set off half 
the amount of certain debts which weie payable 
under the award by the parties jointly, and which he 
alone had satisfied The lower Appellate Court de- 
ducted from the claim items of the demand admitted 
by R , hut refused to determine G 9 s right to set off 
the items which R disputed on the gi ound, that they 
could he more conveniently inquired into m a separate 
suit. It was held (per Stuart, C J , Spankie, J. 
dissenting) that G> was entitled to demand a set-off, 
and that the lower Appellate Court should have in- 
quired into the disputed items of the demand, and 
not have referred G to a separate suit m respect of 
those items. Gauri Sahai v . Ram Sahai 

[7 W. W., 157 

10. Suit for redemp - 

tion. Decree in. — Set off of costs against mortgage - 
money. — Lien of attorney.— Civil Procedure Code , 
1877, ss. Ill, 221 , — The decree m a redemption suit 
directed the plaintiff (the moitgagoi) to pay the 
mortgage-money and interest to the defendant, and 
directed the defendant to pay the plaintiff the costs 
of the suit Held that the plaintiff was entitled to 
set off the amount of his taxed costs against the 
mortgage-money which he was liable to pay under 
the decree, notwithstanding any claim that the de- 
fendant's attorney might have against the defendant 
in respect of the defendant's costs of suit. Beijnath 
Dass v. Jugg-ernath Dass 

[I, Ii. R., 4 Calc., 742 
S. C. Brijonath Dass v. Jugg-ernath Dass 

[4 C. Ii. R., 122 

11. — Insolvent Act, s. 

39. — Mutual credit — Civil Procedure Code, 1877 , 
s 111, — Where there is a debt due from an insol- 
vent prior to his insolvency to another fiom whom 
there was a debt which was m dispute due to 
the insolvent, ra a suit brought by the Official As- 
signee to recover the latter debt, the defendant is 
entitled, under section 39 of the Insolvent Act II, and 
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12 Victoria, Cap 21, to set off the debt due from him 
to the insolvent against sums which may be claimed 
from him. Mixleb v. Bees , 6 C. Ii. R., 204 

12. Civil Procedure 

Code , 1882, s.lll. — Court fee onset-off — In a suit to 
recover a sum of money due as wages, the plaintiff 
alleging that the defendant had engaged him to sell 
cloth on his account at a monthly salary, the defend- 
ant claimed a set-off as the price of cloth which he 
alleged the plaintiff had sold on his account on com- 
mission. It appeared that the defendant had previ- 
ously sued the plaintiff to recover the same amo un t 
as was now claimed by way of set-off, as being due 
for the price of cloth sold and delivered by the 
defendant to him , and the plaintiff (then defendant) 
pleaded that there had been no sale to him, but the 
cloth had been dehvered to him on commission sale. 
The suit was dismissed on the ground that there was 
no proof of a sale of cloth, and the question whether 
any sum was due for cloth sold on commission sale 
was not gone into. The cloth now alleged to have 
been delivered on commission sale was the same as 
that alleged m the former suit to have been actually 
sold to the plaintiff. Reid that the defendant was 
entitled, under section 111 of the Civil Procedure 
Code, to set off the amount claimed as due for goods 
sold on commission against the plaintiff's demand. 
Meld, also, that the court fee payable on the claim for 
set-off was the same as for a plamt m a suit Amir 
Zama v. Nathtt Max. . *. I. Xj. R„ 8 AIL, 396 

13. — Liquidated sum 

due on bond.— Suit for rent — A liquidated sum due 
on a bond is capable according to law, even without 
an agieemenb to that effect, of being set off against 
sums due for rent. Watson & Co v. Beojo- 
soondubee Debia . . . 16 W, R., 225 

14. * Debt due from 

deceased husband . — Debt due to zvidoio — A widow is 
liable for a debt conti acted by her husband. Such 
debt may be set off against a debt due to her. Geish 
Chundeb Lahooby v . Koomabee Dabea 

[1W.E,, Mis., 23 

15. 

Lumbar dar — Co- 

sharer. — j Revenue, Payment of — Profits , Suit for 
share of. — Held (Spankie, J. dissenting) that a 
lumbardar, who had paid an arrear of Government 
revenue out of the collections of subsequent years 
without reference to the co-sharers, was entitled, in 
a suit against him by a co-sharer for his share of the 
profits for such subsequent years, to claim in the suit 
a deduction on account of such payment. TTdai 
Singh v. Jagan Nath , I. L. B., 1 AIL, 135 

16. — - Purchase by 

putmdar of shares in zemindari.— Set-off on pay- 
ment of rent. — The four defendants obtained jointly 
a putm lease of R , and subsequently purchased joint- 
ly a 5 annas share in the zemmdari Defendants 
1 and 2 separated from 3 and 4, each taking 8 annas 
of the putm and 2f annas of the zemmdari, and then 
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defendants 3 and 4 sold them zemindar! right in 2 
annas and 15 gundas share to K, the plaintiff, re- 
taming 5 gundas share on their own account. The 
plaintiff sued to recover the rent of 2 annas and 
15 gundas from the defendants 1 and 2, who denied 
the plaintiffs claim, while they admitted that they 
were liable for 8 annas rent of the putm, treating 
themselves as their own zemindars for 2£ annas share 
m the zemmdari, and they alleged payment of 5£ 
annas of the putm rent to the 8 annas share- 
holder in the zemindari, and a set-off against the 
other 24 - annas against their own claim as zemin- 
dars. Held that as the defendants X and 2 were 
strangers to the transfer of the rights of defend- 
ants 3 and 4 to the plaintiff, they had, as between 
themselves and the plaintiff, a right still to do what 
they did formerly, — namely, set off their putm liabi- 
lity against their zemindari right. Gogboo Dyah 
Chgokebbutty v . Keshub Bibee 

[20 W. R., 409 

17. Pent, Suit for . — 

Rent paid m land. — Set-off allowed for — Account. 
— In a suit for arrears of rent, where defendant pleaded 
that, under an arrangement between him and plain- 
tiffs ancestors, payment had been made by him in 
cash or m kind, and asked for an account to he taken, 
the lower Court was held to have been wrong m 
decieemg the suit on the ground that it could not go 
into evidence on a question of set-off m a rent suit, 
and was hound to take an account. Boy Ntjndee- 
put Mohatoon v. Stewabt . . 23 W. R., 20 

18. Plea of payment 

m suit for arrears of rent — Indirect payment. — In 
a suit by a zemindar for arrears of rent, the defend- 
ant alleged that his tenure had been placed under the 
management of the Collector, and had so remained 
for a number of years, and that the Collector, from 
money realised by him as manager had, in addition to 
satisfying all other claims of the plaintiff, paid the 
rents accruing, not only during the period of his 
management, but up to, and inclusive of, the years 
the arrears of rent for which were claimed m the suit 
The lower Court refused to consider the defendant's 
plea, on the ground that it was m the nature of a 
set-off, and that not being a debt due from the plain- 
tiff to the defendant, it was not such a set -off as could 
be allowed by the Court Held that the plea was 
a plea of payment merely, and not m the nature of 
a set off. Koonjo Behaby Singh v. Numoney 
Singh Deo . . . . 4 O. I*. R., 298 

19. — Suit for contri- 

button against person jointly liable for rent.~~- In as- 
certaining the amount due for contribution in a suit 
by one of two persons jointly liable under a decree 
for rent, the Court is hound to take into considera- 
tion sums paid by the defendant, on former occasions, 
for rent m excess of his own share of the rent, 
although such sums are not claimed m his written 
statement, the sums paid not being m the nature of 

3 R % 
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a set-off. Gogitn Chand Dut v. Htjei Mohun 
Dut . . . ' . . 12 O. L. R., 539 

20. — ■ ■■ 1 Civil Procedure 

Code , 1859. ss 121 , 195 — Claim arising out of same 
transaction — Where a defendant claims a right of 
set-off arising out of one and the same transaction as 
that in which the suit originated, it is not equitable 
to drive him to a cross-suit a decree under Act VIII 
of 1859, section 195, and the latter portion of section 
121, being of the same effect and subject to the same 
rules as if it had been made m a separate suit. 
Rad ha Ram Deb v. James . 20 W. R,, 410 

21. - - ■ 1 Decree for defend - 

ant on set-off where nothing found due to the plain- 
tiff. — Held that a defendant may deny the plaintiff’s 
claim, and also plead a set-off and obtain a deciee for 
it, although no sum may he found to he due to the 
plaintiff, Hayateha v. Abdulaeha 

[0 Bom., A. C., 151 

22. ■ — Civil Procedure 

Code , 1859, s 195. — Counter claim. — Deductions al- 
lowed m ascertaining mesne profits. — Section 195, Act 
VIII of 1859, which enabled a defendant to obtam a 
decree against a plaintiff in respect of a counter 
claim, was only applicable where defendant had been 
allowed to “ set off” a demand against plaintiff’s 
claim, and did not apply to a case where, m ascer- 
taining a defendant’s liability for mesne profits, deduc- 
tions were allowed from the rent proved to have been 
received, in the nature of allowances made for costs 
of cultivation or collection expenses. Tiluck Chand 
v. Sowdaminee Dassee . . 25 W. R„ 275 

3. SET-OFF NOT ALLOWED. 

23. - Claim of differ- 

ent nature — It is not equitable to allow a set-off 
against a claim relating to a particular account 
stated, of a matter of another nature altogether. 
Kalee Koomar Chucrerbutty v. Hueo Chun- 
dbb Chuokerbutty . . 17 W. R., 177 

24. 1 '"■■■ — 1 Amount m excess 

of jurisdiction of Court . — A Court cannot entertain 
the question of set-off if the amount claimed by the 
defendant exceeds the amount cognisable by it 
When a defendant pleads a set-off and claims a 
decree, the subject-matter of the suit is no longer 
the mere claim of the plaintiff, hut the cross- claim 
of both parties. Ram Lad v. Lancaster 

[3 1ST. W., 114 

— Unascertained 

sums. — Setting off an unascertained sum against 
another is a mode of settlement which, if suggested 
to the parties as a compromise, may, with their as- 
sent, be a fit end of a litigation, hut cannot properly 
be made the basis of a decree between hostile liti- 
gants Bachun v Hamid Hossein. Abdool 
Azeez v, Hamid Hossein 

[17 W. R., 113; 10B.L. 45 
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26. * Civil Procedure 

Code , 1859, ss 121 , 195. — Claim for unliquidated 
damages. — Suit on hill of exchange — Cross-de- 
mands —Sections 121 and 195 of the Code of Civil 
Procedure (Act VIII of 1859) had not the effect of 
enlarging the right of set-off In a suit against the 
acceptor to recover the amount due upon several hills 
of exchange, the defendant sought to set off a claim 
for unliquidated damages unconnected with the bills 
of exchange. Held that defendant had no right to 
set off his claim against the debt due to the plaintiffs. 
Clark v. Ruthnavaloo Chetti . 2 Mad., 290 

27. — - - — Unascertained 

damages — Civil Procedure Code , 1859, s 121 — 
Under section 121, Act VIII of 1859, a defendant 
could not claim a set-off for damages in respect of 
an alleged breach of contract which had not been 
ascertained in a suit brought against him to recover 
the amount due on certain dishonoured hundis. 
Ram Dyal v Ramdhun Dass . 3 Agra, 43 

Ram Lall v . Koondun Lall . 3 Agra, 97 * 

28. Separate debt — 

Joint and several debt — Directors. — A separate 
debt cannot be set off against a joint and sevei’al 
debt, and directors cannot set off money due from 
the company to them against sums which they may 
be oidered to refund to the liquidators. New 
Fleming Spinning and Weaving Company v. 
Kessowj-i Naie . . I. Ii. R., 9 Bom., 373 

29. Joint and sepa- 

rate debts — Mutual dealings — A had dealings 
with a firm consisting of a father and two sons, 
who earned on business jointly Shortly after the 
father’s death the two brothers separated, and A. 
dealt witb each separately, having notice of the sepa- 
ration A. could not set off, against a claim made 
by one of the brothers m lespect of the separate 
dealings between himself and A , a debt due to him- 
self from the former joint concern Dhunput 
Singh v. Foebes . . 1 Ind. Jur., N. S., 354 

30. Costs — Omission 

to award costs — A set-off cannot be allowed for 
costs not actually awarded, as where a deciee of the 
High Court gave the successful appellant costs of 
that Court aud of the lower Appellate Court, but 
omitted to award the costs of the first Court. Htjro 
Pershad Roy Chowdhry v. Fool Kishoeee 
Dossee 16 W. R., 308 

31. Suit for car- 

nage of goods . — Set-off for damages . — In a suit 
for money claimed on account of the carriage of 
goods m which defendant pleaded non indebtedness 
and a set-off on account of damage caused to the 
goods,— Held that defendant could not answer the 
claim with the set-off on account of damages , though 
the extent, if any, to which defendant was entitled 
to draw hack might be put in issue, after which it 
would still be open to defendant to bung an action 
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against plaintiff for special damages Scanlan v 

Herrold . . . . 10W.E., 295 

32. Suit for mesne 

profits. — Civil procedure Code , 1859, s 121 — A set- 
off is not admissible m a suit for mesne piofits, 
which is not a suit for a debt within the meaning of 
section 121, Act VIII of 1859 Botee Ruhun 

OOPADHYA V . GREEJA NuND OOPADHYA 

[5 W B., 160 

33. ■ ■ - — ■■ Unascertained 

mesne profits — Debt not due at time of suit — 
An indefinite claim foi damages m the natuie of 
unascei tamed mesne profits cannot be pleaded as a 
set-off against a specific claim foi rent of latei yeais 
Such damages must be sued for sepaiately In a 
suit for lent a defendant has no light to set off 
against the plaintiffs claim money m deposit with 
the plaintiff, unless such money was due and payable 
to the defendant at the time the suit was bi ought 
Gocool Coomar «?. Bhichook Singh 

[22 W. B., 1 

34* Civil Procedure 

Code, 1877 , s 111 — Mortgage — Compensation for 
waste — The usufructuaiy moitgagee of ceitam land 
sued the moitgagor for the money due under the 
moitgage The moitgagoi alleged the moitgagee 
had committed waste and was liable to him for com- 
pensation which he claimed to set off Reid that 
undei section 111 of Act X of 1877 the amount of 
such compensation could not be set off Raghu 
Nath Dass v. Ashrae Husain Khan 

[I. L. R., 2 All, 252 

35. Claim against 

deceased father — Right to appropriate property — 
Whcie a widow administering her husband 5 s estate 
sued to lecovei ceitam mo\eable propeity wrongly 
appropnated by hei son, who pleaded a set oh on 
account of a claim against his fathei , — Held that 
defendant was lightly refencd to a sepaiate suit 
Manly v Manly . . 14 W. B., 136 

36. Civil Procedure 

Code, 1882, s 111 — Suit by creditor of deceased . — 
The heirs to M , deceased, appointed A , one of the 
hens, manager of M’s estate, with a view to the 
payment of the debts due by the deceased A creditoi 
of the deceased sued his heirs to recovei his debt, and 
obtained a deciee, m execution of w r hich the shaie oi 
Z , one of the heirs, m M’s landed estate was sold 
The sale-pioceeds exceeded Z’s share of such debt, 
and she sued the othei heirs for contribution m re- 
spect of the difference The defendants claimed a 
set-off m respect of Z’s sliaie of the liabilities of 
M’s estate which had been satisfied by A as man- 
ager Reid that the set-off claimed could not be 
entertained m such suit Abul Hasan v Zohra 
Jan ... I Ii. R., 5 All, 299 
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— In a suit brought against a lessee of a portion of 
an estate by one of the co shareis for money alleged 
to be due as the plaintiffs shaie of arreais of rent 
foi a certain period, w here the claim was admitted, 
— Reid , the defendant was not entitled to set off, 
under section 121, Act VIII of 1859, the plaintiff’s 
share of the Government xevenue of the whole estate 
which had been paid by the defendant for the period 
for which the arrears of lent were alleged to he due 
Reid, also, that there was no such connection between 
the claim of the plaintiff and the counter-claim of 
the defendant as w T ould entitle the defendant, as a 
matter of equity apait from legislative enactment, 
to a set-off IIosseina Bibi v Shith 

[13 B. Ii. R„ 440 : 22 W. B., 15 

38. — Suit for contri- 

bution — Shares m zemindan and shilcmi rights — 
Plaintiffs as being entitled collectively to an 11-anna 
share of the jumma of a talook, and alleging that 
they had obtained such portion of their share as the 
14-anna talookdars were liable foi, sued the 2-anna 
sharer for w T hat he ought to have conti lbuted The 
lower Appellate Court, finding that the defendant 
had a 2-anna shaie in the zemindan, as well as m 
the shikim, considered that the one right might be 
set off against the other, and that the plaintiffs had 
consequently no claim against the defendant Reid 
that this conclusion was erroneous, for though there 
were m a ceitam sense opposing rights, still they 
were not mutual rights as between the parties to the 
present suit The plaintiffs weie entitled to get a 
2-anna share of the pmnia from the defendant and 
the 14-anna talookdars jointly, and the defendant 
was entitled to get a like share from these 14-anna 
talookdais and himself jointly, hut the defendant 
had no light to set off the debt thus due to him 
against the debt due to the plaintiffs fiom the same 
peisons Huree Kishoee Roy t Hue Kishore 
Adhikaree . . . .23 W. R., 134 

39 , Debts not mu- 

tual — Disputed claim for rent in suit for payments 
made to save estate. — A and £ were the proprietor 
of a ;jote, of w hich £ leased half of his share to C. as 
mirasidar. The zemindar brought; a suit foi lent of 
the ;jote against A and £ and got a ;joint decree, in 
execution of w Inch he put up the ]ote foi sale. C , in 
oidei to save his mu as light, paid the amount of 
the deciees beioie sale, and then sued A and B for the 
amount so paid Reid that C w as entitled to 1 ecover, 
and that a claim foi rent by £ against C , but which 
C disputed, could not he admitted as an answer to 
C ’s claim in the present suit or as a set-off. It is 
essential to the validity of a set-off that the debts 
should be mutual, due from and to the same paities 
and m the same right Bengal Regulation VIII of 
1819, section 13, and Bengal Act VIII of 1869 sec- 
tion 62, discussed Bhoirub Chunder Doss v 
Hafezunissa Khatoon . 2 C. Ii. B . 414 


37. Act VIII of 

2859 , s. 121 . — Co-sharers. — Suit for contribution 


40. ■■ Suit for lent 

— Compensation for damage done %n execution of 
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decree , — If the cultivator suffer damage in execution 
of a decree of the Civil Court, he may sue and claim 
compensation for such damage; but until such 
damage has been ascertained and decreed, it cannot 
he set off against a claim for rent Rai Gobind 
Singh v . Soonder Pal . 2 Agra, Pt. II a 177 

41. — Claim for rent — 

Swtfor money paid to protect lease. — A claim for 
rent cannot be pleaded as a set-off m a suit for money 
paid by the plaintiff on account of revenue to protect 
a lease in the nature of a mortgage held by him 
Heeba Ball v. Bishen Suhaye * 1 W. R„ 297 

42. Account, Suit 

for. — Cross-appeal. — Of two appeals heard to- 
gether, the first was bi ought on the dismissal 
of a suit, in which the representatives of one, now 
deceased, of two parties claimed for his estate an 
account against the other, their suit having been 
dismissed on failuie to prove the contract between 
the parties, and the second appeal was from adeciee 
between the same parties, for damages for the deten- 
tion of property which had belonged to the estate of 
the deceased. In the fiist, the plaintiffs appealed, 
and m the second, the defendant, who also, by cross- 
appeal, claimed a sum which, as he alleged, would have 
been found due to him had accounts on both sides 
been taken m the first of the above suits. Held 
that as the first suit was for an account only, and 
not for the recovery of money, rendering it at least * 
doubtful whether a set-off could be pleaded m j 
defence; and as, also, no issue had been fiamed, or 
even asked for, on the question, it was not open to j 
the defendant to raise it on this cross appeal. Nan 
Rabat Phaw v. Ko Htaw Ah. Ko Htaw Ah v. i 
Nan Rabat Phaw 

[I, I*. R„ 13 Calc., 124 : Xj. E., 13 1. A., 48 
4. CROSS-DECREES. 

43. — — Decrees under 

Act X of 1859 . — Qucere } — Whether the provisions 
of section 209 of the Civil Procedure Code, 1859, 
were applicable to decrees passed under Act X of 
1859. De Silva u.Ameeb Shaha 

[16 W. R., 303 

There is now no distinction in this lespect between 
rent decrees and other decrees. 

44. ■» — — ■ Award on pri- 

vate arbitration. — An award of private arbitration 
per se did not come under the provisions of section 
209 of Act VIII of 1859, so as to he set off against 
a decree of Court. Dheebaj Singh v. Deen Dyal 
Sin&h 11 W. B., 144 

45. — Requisites for 

right. — Decrees m same Court for execution. — Be- 
fore cross -decrees can be set off the one against the 
other, it is necessary that they should be m the 
same Court for execution. East Indian Railway 

# Company v. Hall , , . 3 N. W,, 104 

Da Silva v Ameeb Shaha . 16 W. R„ 303 
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46. — Requisites for 

right — Decrees m same Court for execution — Civil 
Procedure Code , 1859 , s. 209 — The provisions of 
section 209, Act VIII of 1859, applied only to cross- 
decrees of the same Court between the same paities, 
oi to cross-decrees between the s^me parties, though 
of different Courts, which had found their way for 
execution to the same Court. Ram Coomak Ghose 
v. Gobind Nath Sandyal . . 7 W. R., 480 

Reversing on review, S C. Gobindnath San- 
dyal v. Ramcoohar Ghpse . 6 W. R., 21 

Hadoo Sirdar v. Jauoo Monee Dossee 

[17 W. R., 46 

47. — Requisites for 

right — * Decrees in same Court for execution —The 
decrees must be under execution at the same time. 
Judoo Nath Roy v. Ram Buksh Chuttangee 

[7 W. R., 535 

48. * Requisites for 

right — Decrees not m same Court . — Act VIII of 
1859 , s 209 — Act VIII of 1859, section 209, which 
provided for the set-off of cross -deciees, applied only 
to decrees of the same Court or decrees senf to a 
Court for execution. Therefore where, on appli- 
cation for execution of a decree in the Court of a 
Principal Sudder Arneen, it was sought to set off a 
decree obtained m the Judge’s Court, which had not 
been sent to the Principal Sudder Arneen for execu- 
tion, — Reid that section 209, Act VIII of 1859, 
did not apply. Girishchandra Lahury v. Fakir 
Chand 

[B. B. R., Sup. VoL, 503 : 6 W. R., Mis., 72 

49. Requisites for 

right. — Decrees for definite sums.-— Civil Procedure 
Code , 1859, s 209. — In older to admit of a set- 
off being made when there are cross-decrees, the 
parties must he the same, and the sum due under 
each decree or decrees must be definite. Rezaood- 
DEEN HoSSEIN V. FUZLOONISSA 

[5 W. R., Mis., 12 

50. — Appeal from 

decree —A judgment-debtoi is entitled to set off a 
decree whether the judgment-creditor may or may 
not intend to object on appeal to the judgment- 
debtor’s decree. Hubo Pershad Roy Chowdhry 
v. Shama Peeshad Roy Chowdhry 

[5 W. R,, Mis., 52 

51. — — — Set-off of joint 

decree. — Civil Procedure Code ( Act X of 1877), s. 
246.— A j*udgment-debtor may set off, against the 
amount of the decree against him, the amount of 
a decree which he has obtained against the decree- 
holder and other persons. Hurry Dotal Guho v. 
Din Doyal Guho 

[I. L. R., 9 Calc., 479 : 13 C. L. R„ 93 

52. — — Joint decree.— 

Decrees not between same parties . — Divd Pro • 
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cedure Code, 1877 , s 216 — 5 and two other persons 
held a deciee fox costs against M , which did not 
specify the sepaiate mteiests of each m the deciee, 
and M held a deciee for money against 8 alone, 
which he wished to tieat as a crossf-deciee under 
section 246 of Act X of 1877. Held that the decree 
held by 8 and the other persons was not a deciee 
between the same parties as the p&ities to the decree 
held by M , and M’s decree could not therefoie be 
tieated as a cioss-decree under that section Mueli 
Dhab q Paesotam Dass . 1. L. R., 2 AIL, 91 

53. Execution by two 

decree-Jioldei s — Act VIII of 1859, s 209 — Where 
theie vveie cross-decrees, and one of the deciee- 
holders u r as, by an ordei of the Court made with 
the consent of both parties, bound m executing Ins 
decree to set off the amount of the decree against 
him, — Held that it would be inequitable to allow 
tlic othei deeiee-liolder to obtain execution m full 
without setting off the amount decreed against him 
Haeo Sankeb Sandyala. Taeak Chandea Bhut- 

TACHABJEE 

[3 B. L. R., A. C., 114 : 11 W. R., 488 

54. Civil Procedure 

Code, 1859, s 209 — Attachment — In April 1877 
M sued 8 for money, and on the 10th May 1877 
8 sued M. for money, both suits being instituted m 
the same Court In the meantime, on the 9th May 
1877, £ applied for the attachment of the money 
claimed by M m lus suit, and obtained an order 
piohibiting M from receiving, and S from paying, 
any sum which might be found in that suit to be 
due by S to M On the 23rd June 1877 M 
obtained a deciee m his suit against S , and S 
obtained a deciee m his suit against M, S’s deciee 
being for the larger sum On the same day, undei the 
piovisions of section 209 of Act VIII of 1859, satis- 
faction foi the sftnallei sum was enteied on both de- 
ciees, and execution taken out of S’s deciee foi so 
much as remained due At the same time 8 objected 
to £ ’& attachment, but bis objection was disallowed 
Held , in a suit by 8 against £ to have the order 
disallowing his objection set aside and the piopnety 
and legality of the set-off above mentioned establish- 
ed, regard being had to the provisions of section 209 
of Aqt VIII of 1859, that the attaching order of the 
9th May could have no operation or effect, and that 
even if £ had followed up that order and attached 
M’s decree against S , that step w T ould not have put 
him m a better position, for the same section being 
followed, and the deciees being essentially cross- 
deorees, that foi the smallei sum became absorbed 
in the one for the larger, and attachment could not 
affect it Bhujhawan Lai v Sukheaj Rai 

[I. L R., 2 All., 866 

55. Cross-decrees for 

mesne profits — Where there are cross-decrees for 
possession and mesne profits m respect to the same 
land, the earlier decree comprehending only a part 
of the land embraced m the latter, each paity may 
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take out execution and be entitled to receiv e wasilat 
sepaiately Anted Mohun Hajbah v Shieo 
Soondubee Daeee . . .16 W. R., 256 

56. Cross-decrees for 

mesne pi ofits — In 1827 8. commenced a suit against 
£ , and before judgment applied for and obtained, 
under Bengal Regulation II of 1806, an attachment 
of certain immoveable pi opei^y belonging to the de- 
fendant In 1S28 8 obtained a decree, upon which 
he did nothing immediately , hut m 1814 he sold the 
attached propeity in execution and purchased it 
himself Thirteen yeais aftci £ commenced pro- 
ceedings to set aside that sale, and m 1S60 obtained 
a final decree leveismg the sale lestoung to him the 
possession, and awarding him mesne piofits The 
mesne piofits were ascei tamed, and a thud paity 
( R ,) attached the decree in lespect of a judgment- 
debt due to himself fiom £. Upon this 8, after 
tiymg ineffectually to stay £ 1 s proceeding, brought 
a suit claiming to set off the amount of the decree 
of 1828 against the deciee of 1860 Held that 
whatever equitable right 8 might have m conse- 
quence of the situation of the paities, it should have 
been urged m the suit before deciee, and not m exe- 
cution when rights of third parties had aeeiued, and 
that what R sought was not the mesne profits 
attached by 8 undei the decree of 1828, but the 
amount decreed to be paid by 8 to E Ram Cgo- 
mae Ghqse i? Gobind Nath Sandyal 

[12 W. R., 391 

57. Decree not en- 

forceable — A deciee which is incapable of being en- 
forced cannot be set off against a decree winch is 
alive Huso Pebshad Hoy Chowdhby v Boon 
Kishoeee Dossee . . .16 W. R., 308 

58. — Deciee barred 

by lapse of time — A set-off is not admissible, except 
upon a cross-decree which the dcciee-holder is seek- 
ing to execute, and not upon a cross-decree incap- 
able of execution by lapse of time. A cioss-decrce 
must be kept alive by the action of the party en- 
titled under it Anted Mohttn Subma Mojoom- 
dab v Htteo Chundeb Bhtttachajee 

[5 W. R., Mis., 16 

Pbostjnno Coomab Ghose v. Sham Lal Gtngo- 
padhya . . 5 w. R., Mis , 8 

Hemeaj Chowdhey v As ooe UN 

[5 W. R.^Mis., 43 

59. — Civil Procedure 

Code’ 1859, s 209 — Decree barred by limitation — 
In a suit for resumption of land, plaintiff obtained a 
decree foi a poition of her claim, with costs m pro- 
portion. Subsequently, on application foi a review, 
she obtained a further decree foi the rest of her claim. 
The latter deciee was reversed on appeal by the High 
Court, who gave defendants all costs of the proceed- 
ing m propoition Plaintiff allowed moie than thiee 
years to elapse fiom the date of the former decree 
without applying for execution, but when defendant 
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applied to execute his decree for costs, she petitioned 
for a set-off of so much of the costs as had been de- 
creed to her. Held that these two judgments and 
decrees must be treated as reduced to one, wherein 
judgment was given in part for the plaintiff and m 
part for the defendant , and before issuing a warrant 
of execution, the Court was bound to ascertain how 
much, on the whole case, was due to the party execut- 
ing, and to issue a warrant for that sum and no more. 
Heldy further, that no question of limitation could arise 
in respect to the execution of the first decree, which 
became incapable of execution as soon as the High 
Court* s decree in appeal (which was for a larger sum) 
was passed ; hut that the latter, under section 209, 
Code of Civil Procedure, could only he executed to 
the extent of the difference between the two decrees. 
Nubo Lall Khan v. Maharanee of Burdwan 

[9 W. R., 590 

60. Act VIII of 

1859 , $. 121. — A., by deed of zur-i-pesbgi, let certain 
lands to B., to secure a sum advanced by him to her 
and interest thereon. B covenanted to pay certain 
dues annually to A. On failure by B , A. obtained a 
decree against him for the amount. In execution of 
a decree against B , C. purchased his interest m the 
sum secured by the deed of zui-i-peshgi, and sued A. 
to recover the same. Held that A was entitled m 
Buch suit to set off the amount of the decree obtained 
by her against B. Bhagawani Kunwar v. B at a 
Baijnath Pbasad 

[2 B. L. R., A. 0, 84 : 10 W. R., 380 

61. Assignee of de~ 

tree , J Right of — Where execution of A/s decree 
against B. was stayed pending the passing of a decree 
in B/s cross-suit,— Held that no subsequent purchase 
of B/s rights and interests m his cross- suit could he 
set up as a bar to A/s rights to attach the whole 
of the decree m the cross-suit, in execution of his 
decree against B . Peeloo Chowdhbain v. Court 
of Wabds 7 W. R., 219 

62. * Assignment of 

dewee.— Act VIII of 1859 , 209 — Act XXIII of 
1821 , s. 11 —The plaintiffs obtained a decree against 
B m the Subordinate Judge's Court Some time after- 
wards B. recovered a decree in the Munsif's Court 
against the plaintiffs. The plaintiffs thereupon ap- 
plied for the attachment of this decree m satisfaction 
of their o^rn against B Before attachment, how- 
ever, B. assigned hei decree to C. On C trying to 
execute B/s decree against the plaintiffs, they 
brought the present suit for a declaiation of their 
right to have a set off made of the two decrees. 
Held that such a suit would not he. Rughu Nun- 
dun Rain v. Semes sab Panbay 

[13 B. L. R., 489 : 22 W. R., 235 

63. Civil Procedure 

Code, 1859 , s 209 — A obtained a decree m a Court of 
the N - W. Provinces against B C , taking the decree 
hand fids by assignment, applied to execute it m 
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the 24 Pergunnahs. B , who got a decree against A. 
m the 24- Pergunnahs, applied to have the decree set 
off against the other decree m the hands of C. Held 
that, m such circumstances, section 209, Act VIII of 
1859, did not apply. Rozeeooddeen v Jehangeer 
* [5 W. R., Mis., 22 

04, — - . — Purchaser of de- 

cree — Act VIII of 1859 , s 209.— The purchaser of 
a decree sought to execute the decree, but was op- 
posed by the judgment-debtor, who sought to set off 
two other decrees obtained by herself and her two 
sisters against the judgment- creditor. These decrees 
were obtained about the date of the purchase, but it 
did not appear whether previously or subsequently. 
Held, m neither case could they be the subject of a 
set-off. Kasimtjnissa Bibi v. Hills 

[6 B, Ii. R., Ap., 125 : 15 W. R., 127 

65, Purchaser of de- 

cree — Act VIII of 1859 , s. 209. — A and B , hav- 
ing obtained a decree for a sum of money against C. 
and D , sold part of their interest theiem to M., who 
aftei wards sold the same to F G obtained a decree 
against F , and m execution attached and sold F’s 
interest m the decree obtained by A and B , and H 
became the purchaser of the same He applied for 
execution against C and D. C claimed to have set 
off the aihount of a deciee obtained by his son I 
against G , and which C. alleged was held by I. 
* benami for him as a cross -decree withm the mean- 
ing of section 209 of Act VIII of 1859 Held that 
the decree could not he set off Taeachand Ghose 
v Anand Chandba Chowdby 

[3 B. L. R., A. C., 110 : 10 W. R., 450 

00, Purchaser of de- 

cree.— Act VIII of 1859 , s 209. — The purchasei 
of a decree held by A , against whom B holds a cioss- 
decree, takes it subject to a set-off on account of 
B/s decree Kaim Ali Jawardab v. Lakhikant 
Chfokerbutty 

[1 B. L. R., F. B., 23 : 10 W. R., F. B., 32 

Nendo Coomab Bukshee v. Koonjo Kishore 
Roy ... 6 W. R., Mis., 73 

Doobga Churn Nundee v Debnath Roy 
Chowdhey ... 18 W. R., 442 

Oopendro Mohun Moostafee v. Poorno Chun- 
deb Bhuttaohabjee . 19 W. R., 85 

Ram Chundbr v. Mohendro Nath Bose 

[21 W. R., 141 

07. Civil Procedure 

Code , 1859, s 209. — A. got a decree against J?., 
who subsequently got a larger decree against A., 
which he sold to C. After thht A. executed his 
decree, and put up B/s decree for sale and bought it 
himself C then took out execution against A,, who, 
having unsuccessfully put m a claim under Act VIII 
of 1859, section 246, brought a suit to have his claim 
established, and the sale of JB/s decree to C declared 
collusive. Both the lowei Courts found thac the sale 
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was bond fide. Meld that this finding could not he 
set aside on special appeal, but that when C took out 
execution, A might apply for a set-off under section 
209 Sheo Nabain Singh v. Choonee Bhuggut 

[24 W. R„ 299 

68. ■ 1 — — - Fraudulent as- 

signment — Rights of assignee — Where cross-decrees 
had been obtained and one of them had been assigned, 
in a suit by the other decree-holder to set aside the 
assignment as fraudulent, — Meld that it was frau- 
dulent, and the right of set-off was unaffected 
Queer e , — Whether, had the assignment been a bond 
fide one, — t e , for a valuable consi delation, — the 
assignee would have taken the decree subject to the 
equities or liabilities of the decree-holder to the judg- 
ment-debtor. Talub Hossein v . Walkeb 

[7 W. R., 470 

69. Ciml Procedure 

Code , 1877 , s. 246. — Duty of purchaser. — Sale in 
execution of decree — Presumption as to validity of 
order for execution — Meld that, according to the true 
construction of section 246 of Act X of 1877, a pur- 
chaser under a sale m execution is not bound to inquire 
whether the judgment- debtor had a cross-judgment 
of a higher amount such as would have rendered the 
order for execution mconect. If the Court has ju- 
risdiction, such purchaser is no moie bound to in- 
quire into the correctness of an ordei for execution, 
than be is as to the correctness of the judgment upon* 
which execution issues Rewa Mahton v. Ram 
Kishen Singh 

[Li. R. 13 I. A., 106 : 1. 1*. B., 14 Calc., 18 

70. Civil Procedure 

Code , 1859 , s. 209 — Stay of execution of decree 
— Wheie a deciee for the plaintiff has been obtained 
in a suit, and a cross-suit is pending, the Court will 
not stay proceedings m execution of the first suit, 
or order the pioceeds of that decree to be paid into 
Court to abide the result of the second Moolchund 
v Rajnabain Ghose . 1 Ind. Jur., 35T. S., 330 

7L Civil Procedure 

Code , 1859, s 209, Procedure under — When an 
application to stay execution of a decree is made 
to a Court m which a suit is pending against a decree- 
holder, the Court’s competency, under section 209, 
Act VIII of 1859, to grant the application, depended 
on the decree being its own decree An application 
of this nature ought not to he entertained, m the 
absence of an affidavit or satisfactory proof of the 
complaints alleged m it, without the Court calling for 
such proof. Mittun Bibee v. Buzloob Khan 

[8 W. R., 392 

72. — — Civil Procedure 

Code, 1859, s 209 — Execution of cross-decrees, — S. 
had against M, m the Rungpore Court a decree for 
costs which he removed for execution to the Court of 
Beerbhoom. On this M applied to the latter Court, 
under section 209, Act VIII of 1859, for stay of exe- 
cution pending the decision of another suit which he j 
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had brought against S Meld that, on the decision 
of the other suit, it ought to have been ascertained 
which party had a decree for the larger sum, and that 
execution should have been taken out by that party 
only, and for so much as should remain after deduct- 
ing the smaller sum, which should have been entered 
on the decree for the larger sum Shibchundeb 
S lECAB V JtJGGUT IKDUB BuNWABEE GOBIND 

[12 W. R. 5 212 

73. Pending suit by 

detendant in which he has credited sum sued for — 
Stay of suiL — In a suit brought in a Small Cause 
Court to recover balance of rent due, the defendant 
pleaded the pendency of a suit brought by him m the 
District Munsif’s Court against the plaintiff for- 
damages for illegal dispossession, and that he had 
given credit against the amount of damages for the 
balance of rent due. Meld that the pendency of the 
suit in the District Munsiffs Court was not a bar to 
the present suit, but that it was open to the Court, 
m its discretion, to postpone the hearing of the 
present suit until the District Munsif had given his 
decision. Muttukabuppa Kaundan v. Rama Pil- 
8 Mad., 158 

74. — Right to execu- 

tion of decree.— -Obligation to set off.— Where two 
parties have to recover sums from each other under 
the same decree (not cross-decrees) the party entitled 
to the lesser sum cannot he allowed to take out exe- 
cution agaiust the party entitled to the larger sum, 
and the Court is bound to direct a set-off or to enter 
satisfaction of the smaller sum upon the decree. 
Jttgo Mohtjn Bukshee v Soobendeonath Roy 
Chotohby . • . . 13 W. R. 5 106 

75. Decree m favour 

of one party with costs m favour of the other — Civil 
Procedure Code, 1859, s. 209 —When a decree in 
favour of an appellant describes a set of costs as due 
by the appellant to the respondent, it means not that 
any sum should be actually paid to the latter, hut that 
the costs in question should he deducted from the 
gioss amount decreed, and the remainder only re- 
covered under the decree Section 209, Code of Civil 
Procedure, had no application m such a case Isstjb 
Chundeb Moqkeejee v. Munmohun Cbowbhby 

[12 W. R., 308 

76. — Civil Procedure 

Code, 1882, ss. 246 , 247 — Execution of decree — 
Cross-decrees — Simple money -decree.— Decree en- 
forcing mortgage — Section 246 of the Civil Proce- 
dure Code is applicable to cross-decrees and not to 
cross-claims under one decree. To make section 247 
of the Code applicable m the case of cross-claims 
under one decree, the parties entitled thereunder to 
recover from each other must hold the same character 
and possess identical rights of enforcing execution, 
and enforcement of the decree can only be refused, or 
satisfaction entered up, wben this is the case. Meld, 
therefore, where a decree for money of a Court of 
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first instance directed that the money should be 
realisable from certain specific property of the de- 
fendant, and exempted his person and other property, 
and the lower Appellate Couit modified this decree by 
extending it to the person of the defendant, and m 
second appeal the High Court set aside the lower 
Appellate Court’s decree and restored that of the first 
Court, directing that the costs of the defendant m 
the lower Appellate Court and in the High Court 
should be paid by the plaintiff, that, inasmuch as the 
plaintiff was only entitled to recover the judgment- 
debt due to him from the defendant from such speci- 
fic property, whereas the defendant was entitled to 
recover the judgment-debt due to him from the 
a plaintiff from his person and property, the provisions 
* of section 247 were not applicable. Kalea Pebshad 
v. Ram Din . . . LL. R., 5 AH., 272 

77. * Costs.- — Two 

awards of costs in same decree — Execution of decree . 
— Where a Court makes two different awards of costs 
m one and the same decree, when it ought to have 
made a decree only for the difference between them, 
— Held that execution could only be taken out foi the 
difference between the two amounts awarded. Amjud 
Ali Khan v. Fazul Hossein , 19 W. JR., 187 

78. * Conditional 

decree, — Purchase-money . — Costs — Civil Procedure 
Code , 1882, ss 214 , 221, 247 — Decree m suit for pre- 
emption — The deeree m a suit to enforce a right of 
pre-emption directed, in accordance with the provisions 
of section 214 of the Civil Procedure Code, that the 
plaintiff should obtain possession of the property and 
recover costs of the suit from the defendants (vendor 
and vendee), on payment of the purchase-money 
within a fixed time, hut that on default of such pay- 
ment the suit should stand dismissed The plaintiff 
deposited within time the purchase-money witJa the 
exception of a sum less than the amount of costs 
awarded to him. He subsequently applied for deli- 
very of possession of the property in execution of the 
decree and for the recovery of the costs awarded to 
him, deducting from such costs the unpaid portion of 
the purchase-money. Held , applying, by analogy of 
sections 221 and 247 of the Civil Procedure Code, the 
equitable doctiine of set-off, that the plaintiff was 
entitled, when depositing the purchase-money under 
the decree, to deduct therefrom the sum the decree 
awarded to him as costs, and that therefore the decree 
did not become null and void by reason that he had 
not deposited the full amount of the purchase-money 
withm time. Degumburee Dabee v. Eshan Chunder 
Sem, B. Z. R , Sup Vol., 938 9 W. R., 230, Jugo 
Mohun Bukshee v. Soorendro Zfath Roy Choivdhry , 
13 W R., 106 ; and Brijnath Dass v. Juggernath 
Dass, L L . 12., 4 Calc., 742, referred to. Ishbi v. 
Gopal Saban , . • 1. 1*. R. s 6 AH., 351 
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See Act IX of 1847. 

[I. Ii. R., 4 Calc., 103 

See Confiscation of Pbopebty in Oudh. 

[I. L. R., 4 Calc., 727 
I. L. R., 12 Calc., 1 

See Covenant to Renew 

[1 B. L. R., A. C.,7 

See Mabbiage Settlement 

[1 Ind. Jur., N. S., 290 

See Sale fob Abbeabs of Revenue — In- 
cumbbances— Act XI oF 1859 

[14 W. R. s 1 
15 W. R., 141 
See Cases undeb Sale fob Abbeabs of 
Revenue — Incumbbances — Bengal 
Regulation XI of 1822. 

See Stamp Act, 1879, sen. T, art 57 
[I. L. R., 8 Mad., 458 
See Will — Construction 

[I. L. R., 4 Calc., 514 

made by guardian. 

See Husband and Wife. 

r [I. L. R., 10 Calc., 951 

Suit to set aside— 

See Paeties— Paeties to Suits— Go v- 

EBNMENT. 

[13 B. L. R., 118 : 21 W. R., 327 
22 W. R„ 52 

Wife’s equity to— 

See Husband and Wife 

[11 B. L. R., 144 

1. CONSTRUCTION. 

1. Agreements made at time of 

settlement. Duration of.— Meld, on the construc- 
tion of an ee lkrarnamah ” and settlement ftf roobkari,” 
that it was binding on the plaintiffs only for the 
cunency of settlement In general, engagements 
made at the time of settlement ought to he con- 
sidered pnmd facie as intended to subsist only for 
the time of settlement. Dial Singh v Jawahib 
Singh 2 Agra, 108 

Ixbam Ali Khan v. Ludwa . 2 Agra, 113 

2. Effect of settlement.— Dura- 

tion of, and right created by, settlement — Transfer of 
proprietary right. — Where a settlement of a talook, 
although it ran for twenty years only, was with a 
person professing to be a proprietor,— Held that the 
settlement conferred a proprietary right, and not a 
limited interest; and that the plaintiff's vendor, 
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having been admitted to a share m the settlement 
with a maliki allowance, became a co-shaier in the 
propnetaiy interest, which proprietary right had 
been transferred to the plaintiffs by their pui chase. 
Pogose v. Aozan Bibee . . 18 W. R., 274 

2. RIGHT TO SETTLEMENT. 

3. Claim to settlement after re- 

sumption. — Beng. Beg II of 1819 — Ex-laJchu aj- 
dar. — Limitation —Long possession gives no title to 
a settlement, unless the party claiming a settlement 
has put forward his claim when the lands weie re- 
sumed, and the notice has issued to parties to assert 
their claims to such settlements, and has thus com- 
plied with the i equipments of the law. Golack 
Chandra Chowdhry v. Ali Molbah 

[8 B. L. R., 528, note 

4. Claim to permanent settle- 

ment after expiration of temporary one.— 
Forfeiture of right by conduct — When a temporary 
settlement expiies, whether the holder thereof had 
been the proprietor of the land within the meaning 
of the old regulations, or a stranger, the proprietor 
is entitled to come forward and to claim as of light 
from the Government a peimanent settlement of the 
land, unless he has by his own conduct forfeited that 
right. Watson & Co. v. Brojg Soondubee 
Dabee 10 W. R., 395 

(U 

On remand an order was made declaung the 
plaintiff entitled to the permanent settlement instead 
of the defendants, and confirmed on special appeal, 
subject to the proviso that such declaration would 
not entitle her to dispossess them if they were m 
possession as putmdars. Watson & Co v Bbojo 
Soondubee Debia . . .17 W. R., 376 

5. Purchase of zemmdan rights 

during maafee grant.— Bights on expiry of 
maafee grant — An auction-pui chaser of the rights 
and interest of one of several zemindars who at the 
time of the purchase held only certain nankai land 
m lieu of their zemmdan right during the continu- 
ancy of the maafee grant by Government to another 
party, stands m the place of the zemmdai, not m 
respect of the nankar land only, but m respect of all 
the right to settlement as zemindar after the maafee 
grant comes to an end. Goxui Pershad v Ru- 
ghonath 3 Agra, 245 

6. Right among co-sharers.— 

Arrangement for collection and receipt by one co- 
sharer — Effect on rights of others on expiration of 
settlement — Where at the time of settlement it was 
arranged that one co-sharer should make the collec- 
tions and other co- sharers should receive money al- 
lowance, and such arrangement was to last for the 
term of settlement only, — Meld that after the expiry 
of the settlement such co-sharers were, if the re- 
venue authorities thought fit, entitled to be allowed 
to engage for their shares. Koonwer Singh v 
Shib Dxai .... 3 Agra, 297 


SETTLEMENT— continued. 

2. EIGHT TO SETTLEMENT — continued. 

7. Right on resumption. — Suit 

to set aside settlement — In a smt by a person claim- 
ing certain lands which have been resumed by the 
Government, the plaintiff is entitled, on the alle- 
gation that he is the rightful owner of the lands, 
and that the defendant obtained a settlement by 
false allegations of ownership and of possession, to 
an adjudication of bis light to a settlement It is 
not disci etionary with the Collector under such cir- 
cumstances to settle with any person he pleases for 
the land, nor is such settlement, if made, final as 
regards all claims Mahomed Iseaibe v Wise 

[13 B. L. R., F. B., 118 : 21 W. R., 327 

8. Ghatwah tenures . 

— Suit against Government for settlement — Limita- 
tion — A ghatwali tenure was resumed by the Gov- 
ernment under Bengal Regulation II of 1819. After 
the resumption, M. N., the former holder of the 
tenure, claimed settlement as proprietor. The Gov- 
ernment denied bis title, but offered him a lease on 
his giving security. On his failure to find security, 
the Government in 1841 made a temporary settle- 
ment with J, S , who entered into possession of the 
land No malikana was reserved to or ever paid to 
M. N In 1862 the Government settled the land 
permanently with J. S The hen* of H. N. then 
brought a suit m the Civil Court, praying that this 
settlement should be set aside, and for a declaration 
of his right to have a settlement concluded with him. 
Meld that supposing M, N ever to have had any 
legal right to a settlement as proprietor, the suit to 
enforce such right was barred by limitation, he 
having been effectually dispossessed, and the cause 
of action, if any, having accrued m 1841. Note. — 
The Court appeared to consider that m fact M. N 
never had any right to maintain an action in the 
Civil Court to compel the Government to make a 
settlement with him Joy Mungul Singh v . 
Pokharun Singh Government v Pokharun 
Singh 7 W. R., 465 

9. Right to settlement of per- 

son whose tenure is not cancelled. — Lease 
by Government after purchase at sale for revenue — 
A. was the owner of a talook in a zemmdan which 
was purchased by the Government at an auction sale 
for arrears of revenue The Government did not 
cancel the talook, hut settled it with A for twelve 
years When the term was expired, the Government 
refused to make a new lease with A., and instead 
leased it for a year to JB Meld that the refusal of 
the Government to settle the land with A . m no way 
affected his right to a settlement on the expiration 
of the lease to B, Ahsanoobbah v. Kisto Gobind 
Dass « • • • . 2 C. L. R., 592 

10. Owner of parent estate. — 

Accretion to estate . — Estates separately numbered . 
— Certain lands accreted to an estate. No 667, and 
were temporarily settled as a separate estate, No. 
3148. During the currency of this settlement, the 
owner sold his rights and interests in 667 to the 
plaintiff, and m 3148 to the defendants. On the 
expiry of the temporary settlement, the plaintiff, as 
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2. RIGHT TO SETTLEMENT— continued. 

Owner of parent estate— continued. 

owner of the parent estate, sued to establish his 
right to the permanent settlement of 3148. Held 
that the suit would not lie, and that the plaintiff 
had no claim to have a settlement of 3148 Khub 

Lal V G HINA Hazabi . 2 B. L. R., A. C., 339 

11 . Right to pottah of waste 

lands. — Alleged failure to cultivate or fay assess- 
ment — The plaintiffs sued, as the mnasidars of a 
village, to establish their right to the grant of a 
pottah of certain waste land of the village which 
had been granted to some of the defendants. The 
Collector, who was made a defendant, stated that 
the hookumnamah rules of the district directed 
that land should be given to mirasidars on their 
tendering sufficient security, and that the plaintiffs 
on previous occasions had leeeived lands for which 
offers had been made by otheis in consideration of 
the plaintiffs’ pieferential right, but that they had 
failed to cultivate the lands or pay the assessment m 
breach of their agreements. Held that the plaintiffs 
were entitled to the relief sought for. Collectob 
ob Madras v Ramanuja Chabiyar Kullappa 
Naik v. Ramanuja Chaeiyar . 4 Mad., 429 

12. Right of ex-lakhirajdar.— 

Resumption by Government. — Limitation . — An ex- 
lakhirajdar whose lands have been resumed by Gov- 
ernment under Regulation II of 1819 has no abso- 
lute right to a settlement. When a party claims a 
right to a settlement as being an ex-proprietor, and 
his claim is rejected, he must, to avoid being barred 
by limitation, sue within three years for a declara- 
tion of his right. Bhiku Singh v . Government 

[8 B, L» R., 529, note : 13 B. L. R., 119, note 

10 W. R., 296 

See Kbishna Chandba Sandyal Chowdhby 
v . Harish Chandba Chowdhby 

[8 B. L. R., 524 

S. C Kristo Chundeb Sundyal v Kashee 
Kishore Roy Chowdhby . 17 W. R., 145 

13 . Right of shikmi talook- 

dars. — Tenants of lakhiragdars — Resumption by 
Government of lakhirag tenures — Shikmi talook- 
dars under lakhirajdars, whose lands have been le- 
sumed by Government, cannot sue for a settlement 
they can only claim to have their shikmi rights 
upheld. Grish Chundeb Roy v. Boydonath 
Bey W. R., 1864, 262 


3. EVIDENCE OF SETTLEMENT. 

14. Evidence necessary to estab- 

lish creation of talooks.— Shikmi talookdars 
— Registration of tenure — The registration of a 
talook, or of the sanads creating it, is not absolutely 
necessary to prove the creation of the talook before 
the decennial settlement The omission of any 
mention of such a talook in the decennial or quin- 
quennial settlement, and the inclusion of the lands m 
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3. EVIDENCE OF SETTLEMENT — continued. 

Evidence necessary to establish creation 
of talooks— continued* 

the decennial settlement as part of the zemmdari for 
which the jumina is assessed, does not afford any 
strong inference against the evidence of the talook 
being only a shikmi talook paying rent to the zemin- 
dar , the talookdars were not required to mention it, 
nor was it necessary for the zemindar to do so. Dis- 
cussion of the evidence requisite to establish the 
existence of an old shikmi talook. Wise v . Bhoo- 
bun Moyee Debia 

[3 W. R., P. C., 5 : 10 Moore’s I. A., 165 

15. 7 Evidence of loss of proprie- 

tary right. — Possession of sir land — The posses- 
sion of a share m an estate on settlement may or may 
not be accompanied by the possession of sir land ; 
and tbe fact of a sharer bolding no sir land is not 
of itself sufficient to show that he had lost all pro- 
prietary right in the village. Toolsee Ram v. 
Nahab Singh . . . . 3 N. W . 5 43 

4. MODE OF SETTLEMENT. 

10 , Procedure on making fresh 

settlement.— Beng Reg VII of 1822 , s. 14.— 
Refusal to accept neiv settlement . — Time to remove 
house — Where the Collector had issued due notice of 
enhancement under section 14, Bengal Regulation 
VII of 1822, of the juinma of lands situate in a town 
£nd subject to that Regulation, and the tenant re- 
fused to accept a revised settlement, under such cir. 
cumstances he was held to be entitled to a reasonable 
time within which to remove a house standing upon 
the lands m question. Ram Chanb Beba v. Gov-* 
ebnment 6 C. L. R., 365 

17 . Power of Collector to alter 

settlement. — Recognition of title by settlement 
officer — Beng Reg . VII of 1822 s s. 20 — Wheie the 
plaintiff’s title was recognised by the settlement 
officer m 1836, who assigned an allowance of 5 per 
cent, on the Government demand, — Held that the 
Collector had no power m subsequent years during 
the pendency of this completed settlement to inter- 
fere with the arrangement of the settlement officer, 
except to the extent allowed by section 20, Regula- 
tion VII of 1822. Section 20, Regulation VII of 
1822, did not confer on the Collector the power of 
remodelling the arrangements completed by the 
settlement officer under section 10 of the Regulation ; 
nor 'could the notification of Government extend to 
revenue officers an authority that the law dul not 
allow to them. Himmut Singh v Collector or 
Bijnoub 2 Agra, 258 

18. Power of Collector to assign 

lands for cultivation.— Bhagdan tenure — Held 
that any mteiference by the Collector to assign of 
his own authority lands m a bhagdan village to a 
tenant for cultivation is irregular and unauthorised. 
Raiji Naeottam v . Purushottam Gibdhab 

[2 Bom., 244; 2 nd Ed., 233 
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SETTLEMENT — continued . 

5. SUBJECTS OF SETTLEMENT. 

19. What passes by settlement 

— Right of julkur — Beng Reg XI of 1825, s 4 . — 
A settlement dol includes all that ordinarily passes as 
assets of the settlement, hut not what is exclusively 
reserved as the right of the State , — e g , the light to 
the julkur of large navigable rivers, which, according 
to clause 2, section 4, Regulation XI of 1825, never 
passes to private individuals with whom Government 
makes settlements. Collectob op Jessobe v 
Beckwith 5W.R„ 175 

20. Nou-mirasi lands left 

waste by pottahdar. — Claim of former occu- 
pant, — Non-mirasi land left waste by a pottahdar 
may be granted by the Collector, without reference 
to the claim of the former occupant * Gengu Reddi 
v. Asal Reddi ... .1 Mad., 12 

21. Waste lands. — Zands held on 

ryotwan settlement. — Ryofs right of occupation . — 
Lands held on the terms of an ordinary ryotwan 
settlement, with annual pottah, and left waste by the 
pottahdar, may be legally granted by the revenue 
authorities. The lyot has an indefeasible right of 
occupation only so long as he pays the Government 
assessment Kumaeadeva Mud adi v Nalla- 
tambi Reddi . . .1 Mad., 407 

6. EFFECT OF SETTLEMENT. 

22 Effect on rights of third*' 

parties.— Sanad gi anted by settlement officers, 
Mffect of — Bom. Act II of 1863 — Sauads granted 
by settlement officers under the Bombay Act II of 
1863 do not prejudice the rights of third persons 
Puju bin Kadan v Malhaei bin Rama 

[1 Bom., 171 

23. Effect on ex-maafidar.— 

Status ofmaafidar after settlement of resumed maafi 
An ex-maatidar, with whom a sub-settlement has 
been made of the resumed maafi, is presumably not a 
hei editary cultivatoi, but his position is that of a 
proprietor subject to payment of Government reve- 
nue Humeed-ool-dah Khan v Pean Sookh 

[3 Agra, 280 

24. — Effect on maafldar.— Settle- 

ment with maafidar — Payment of revenue. — Where 
a plot of maafi land was on resumption settled with 
the ex-maafidar, who engaged for the Government 
revenue for the term of settlement, and the settle- 
ment was made under section 5, Regulation XIII of 
1825, and paragraph 151, circulai order, Sudder 
Boaid of Revenue, as piovided by section 5, Regula- 
tion XXXI of 1803, — Held that they were in posses- 
sion as owners, and on the expiry of the settlement 
the mere fact of its having expired would not deprive 
them of the right of being assessed with revenue as 
proprietors of maafi laud , for where there has been 
a grant of soil, and possession taken and long con- 
tinued thereunder, the ownership thereof vests m the 
grantee, although the grant as to exemption fiom 
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6 EFFECT OF SETTL EMENT — continued. 

Effect of maafidar — continued. 

payment of revenue may be invalid and subject to 
assessment Toolsee Ram v. Naeain Singh 

[3 Agra, 265 

25. 1 Resumed maafi 

lands, Settlement of — Adverse possession — Where, 
owing to the refusal of the original possessor of a 
resumed maafi land to fulfil the revenue engagements, 
the settlement was made with a stranger, — Meld that 
such settlement could not confer upon him any light 
adverse to the original possessor after the expiration 
of that settlement, when the original possessor is 
entitled to claim settlement Mahomed Ata-ooi»- 
bah v Mahomed Mohib-ool-lah . 1 Agra, 231 

26. Liability for rent.— Beng. 

Reg. VII of 1822 . — Solder of resumed lakhiraj — 
The holder of resumed invalid lakhiraj land, within 
a Government khas mehal, was hound to pay rent 
according to the settlement of the revenue author- 
ities under Regulation VII of 1822, until he sued in 
the Civil Court to set aside that settlement, or sued 
under Act X of 1859 for a mitigation or re-settle- 
ment of rent. Hubo Pebshad Chowdhby v. 
Shama Pebshad Roy Chowdhby 

[6 W. R., Act X, 107 

27. Lakhiraj dar in Assam. — 

Holder of resumed grant — Right of ejectment . — 
Whatever might have been his position under former 
Governments, a lakhiraj dar m Assam is entitled to 
manage his lands m any mannei he pleases consist- 
ently with existing regulations, and, as holder of a 
resumed grant which has been settled with him, to 
eject a tenant who has no right of occupancy or lease 
of any kind Juliow Suema Patwabee v Ma- 
dhub Ram Atoi Boobha Bhukut 

[16 W. R., 202 

28. Effect of resumption and 

settlement of lakhiraj.— Invalid lakhiraj — 
Assessment of revenue by Government upon invalid 
lakhiraj land after resumption does not confer a 
new estate on the lakhiraj dar, and does not cancel or 
extinguish a mokurran lease granted by the lakhi- 
rajdar previously to the settlement, and during the 
time he was m possession of the land as lakhiraj, 
Pbatab Nabayan Mookebjee v Madhu Sudan 
Mookebjee . 8 B. L. R,, 197 : 16 W. R., 35 

29. Abadkari talookdar.— 

Acceptance of farming leases — Sale of Government 
right — A Government settlement, whether perma- 
nent or farming, so far from destroying the lights 
of a talookdar, always preserves them if there be 
really a dependent tenure Neither the acceptance 
of farming leases by the talookdar qua farmer, subject 
to the Government proprietary right, noi the sale 
of that Government right m any way, ipso facto , 
extinguishes any talookdari right existing m the 
abadkari talookdar m that capacity, if otherwise 
valid. Hubo Pebshad Bhuttaohabjee «. Bhybub 
Chunder Mojoomdab . . 8¥.R, 391 
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SETT LEMEN T — continued, 

6. EFFECT OF SETTLEMENT— continued. 

30 Settlement with several 

persons,— Presumption as to equality of rights, — 
T n the settlement of a talook, after resumption by 
Government with thirteen persons, it is not to be 
presumed that all thirteen persons had equal rights, 
simply because the settlement was made with all of 
them -jointly, particularly where the settlement pro- 
ceedings show that the question of the extent of the 
shares was in dispute, and that the settlement was 
made jointly with the whole without prejudice to 
title. Gooboo Chubs Poddab v, Habeeza Bibee 

[7 W. R., 366 

31. — Omission to settle 

boundaries and proportion of assessment which each 
cultivator ought to pay — Liability to pay revenue 
individually. — In a suit against a Collector for an 
illegal seizure and subsequent usurpation of plain- 
tiff’s shares m an Agraharam village for non-pay- 
ment of trivan due from other tenants of the village, 
&nd to recover the increased trivan imposed by the 
Collector ,—JIeld that the fact of pottahs having 
been issued separately to each tenant, stating the 
share of land occupied, without defining the holding 
by boundaries and the proportionate amount of assess- 
ment which the cultivator is to pay for it, though 
affording cogent evidence of the distinct liability of 
each for the amount of trivan stated m his potfcah 
and no more, is not conclusive evidence of such in- 
dividual liability. Ellaiya v. Collector op Salem 

[3 Mad., 59 

S. C. affirmed on appeal to Privy Council. Bbett 
t>. Ellaita 

[12 W. R., P. C., 33 : 13 Moore’s I. A., 104 

32. Settlement with, talookdar 

after Ms refusal to re-settle at increased 
rent. — Waiver of refusal to pay enhanced rent . — 
Where, upon a talookdar’s refusal at the end of the 
period of his settlement to re-settle with Government 
at an increased rate, the ]umma was put up to auc- 
tion, after which the Government did re-settle with 
the talookdar upon the former conditions and the 
former description of the nature of the talook, it was 
held that Government renewed the contract, and 
placed the talookdar m exactly the position in which 
ho would have stood had he never refused to pay the 
increased rent. Ognee Coomab Roy v Kumola 
Kant Boy . . 11W. R., 38 

33 . Private rights.— Limitation. 

— Right of action as propitetor. — Certain land 
having been settled by Government for a period 
of ten years, one S, bought the benefit of that settle- 
ment at an auction-sale for arrears of rent, and after- 
wards sold his rights to one M. On the expiration 
of the temporary settlement, Government effected a 
permanent zemindan settlement with M, In the 
following year (1865) the zemindari title was sold, 
and the purchaser now (1869) sues to recover posses- 
sion of certain specified land. The lower Appellate 
Court, finding that none of the persons above-men- 
tioned had possession within twelve years immediate- 
ly preceding the filing of the plaint, considered the 
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Private rights —continued. 

suit barred, — Held that the question was one solely 
of a private right, and that the plaintiff did not 
stand m the position of Government in regard to the 
statute of limitations. Held , also, that the plaintiff’s 
claim was traceable solely through M. from whom he 
bought, that at the time of settlement Govei nment 
has nothing more than a right of action by virtue of 
its being pioprietor, and not the right of action 
j 8. had as auction-purchaser ; and only the former 
right passed by the settlement Rug-hoonath 
Submah v . Gobind Chundeb Boy 

[14 W. R., 170 

f 7. MISCELLANEOUS CASES. 

34. Permanent lease made by 

proprietor pending resumption.— Where 
the proprietor of resumed lakhiraj land leases it for 
valuable consideration, and at a stipulated 3umma, 
while the settlement proceedings are under reference 
to the higher revenue authorities for confirmation, he 
cannot afterwards turn round upon the leasee and 
plead that he had no power to grant a permanent 
lease, on the ground that the settlement with him 
was temporary, and not permanent. Ameeb Ali v . 
Ameeboonissa Begum . , .11 W . R., 11 

35 . Landlord and tenant.— Effect 

of settlement proceedings — A land-owner, seeking to 
bmd his tenants by the settlement proceedings, should 

*show distinctly that they were parties to the enquiry 
held by the Collector into the nature and extent of 
their holdings. Ali Ahmed v . Loobg-a’Roy 

[22 W. R., 455 

36. Right of tenants to deduc- 

tion for cost of collection. — Beng. Reg VII of 
1822 , s. 9. — Where tenants who were aymadars 
voluntarily signed a jummabundi drawn up under 
Regulation VII of 1822, section 9, specifying the 
amounts of rent payable by them to the Government 
farmers with’ whom the settlement was made, — Held 
that the tenants were not entitled to a deduction 
fiomsuch specified rents on account of costs of col- 
lection. Watson & Co. v Mohendbo Nath Paul 

[23 W. R,, 436 

37. Powers of Revenue Boards. 

— Resumption . — Cancelment of settlement — A settle- 
ment of a resumed lakhiraj estate being made by the 
Collector with the plaintiff “ sub3ect to the orders of 
the Board of Revenue,” the Board, or the Com- 
missioner acting undei rules laid down by them, may 
cancel the settlement at any time. Hablal Tewabi 
V. COLLEOXOB OP BHAUGULPOBB 

[3 B. L. R., Ap., 82 : 12 W. R., 6 

8. EXPIRATION OF SETTLEMENT. 

38 . Revocation of sanad.— Bom. 

Act VII of 1863 , s. 7. — Jurisdiction of Civil Court . 
— Where a sanad by way of summary settlement of 
land revenue has been granted by Government under 
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8. EXPIRATION OF SETTLEMENT — continued. 
Revocation of sanad — continued, 

Bombay Act VII of 1863, Government cannot reform 
or set it aside without the assent of all parties in- 
terested therein To do so would be an assumption 
by Government of the function of a Civil Court A 
Civil Couit cannot, on the ground that Government 
has, by mistake, granted such a sanad to a person 
not the owner of the land, reform or set aside the 
sanad Section 7 of Bombay Act VII of 1863 renders 
the quit-i ent, fixed by the sanad, binding alike on 
Government and on the rightful owner of the land, 
but the latter may recover the land from the grantee 
of the sanad, subject to the quit-rent, fixed by the 
sanad, payable to Government , and such grantee will 
be declared to have taken the sanad as a trustee for 
the rightful owner. Where Government had granted 
seven sanads to certain garasis m respect of lands, 
part of which had been previously sold by the garasis 
and Govei nment had attempted to revoke and cancel 
those sanads, and had subjected the lands to a full 
assessment on the ground that the garasis were not 
entitled to toy of the said lands and that the sanads 
had been granted by mistake, — Held , that such 
attempted revocation, cancellation, and re-assessment 
were void and of no effect, and that the grantees 
were entitled to hold the lands on the terms mention- 
ed m the sanads, but, so far as regarded the sold por- 
tion of the said lands, in trust for the vendees thereof 
and theii heirs, representatives, and assigns. Quaere, 
-—Whether a Civil Court can give relief, either by 
reforming or cancelling such sanads, against mis- 
takes, other than those relating to ownership, which*' 
may be found to exist in the sanads. Dalsang 
Bhavsang v Collector op Kaira 

[I. L. R„ 4 Bom., 367 

39 . Liability to ejectment.— De- 

pendent talookdars — Dependent talookdars re-admit- 
ted to temporary settlements for a certain number of 
years are not liable to ejectment at the close of those 
settlements. Httrogobind Doss v Kala Chand 
Shaha . . . , 6W.R„ Act X, 26 

4 0. Dispossession. — Dependent 

talookdars — Cause of action — When a dependent 
talookdar, holding under a temporary settlement, has 
that settlement placed m abeyance by the Collector 
taking the collections into his own hands khas, the 
Collector’s act is not one of dispossession from which 
limitation can count, hut limitation will reckon from 
the date when the purchaser, at a sale after the Collec- 
tor had ceased to hold khas, had himself made collec- 
tions, and so created cause of action by dispossession 
of the formed talook. Myenooddeen v Rammonee 
Chowdheain ... .7 W. R., 182 

41. — — Shikmi talookdari right.— 

Payment %n lieu of shikmi talookdari right, — Where 
a shikmi talookdar accepted from Government a 
pottah, which admitted him to he a person having a 
right to a settlement, and gave him as a separate and 
distinct allowance under the head of expenses (in 
addition to the usual allowance for collections, &c.), 
the allowance which had, under the previous settle- 
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Shikmi talookdari right— continued, 

ment, been made to him under the head of malikana, — 
Held that if he had notice, and accepted the payment 
because he knew that his right as mahk of the shikmi 
talook was no longer recognised, then the shikmi 
talookdari right came to an end at that time. Main- 
oodbeen v, Nubo Coomaeee Debia 

[24 W, R., 247 

SETTLEMENT AWARD. 

See Cases under Act XIII or.1848. 

SETTLEMENT OEEICER. 

See Limitation Act, 1877, art 130 (1871, 
ART. 130) . I. L. R., 1 Bom., 586 

See Service Tenure. 

[I. L. R., 1 Bom., 588 

1 . Power of settlement officer. 

— Question of payment and right to possession 
between mortgagor and usufructuary mortgagee , — 
The duty of the settlement officer is to record the 
names of those whom he finds in possession of right, 
or whom he finds to have been wrongfully dispossessed 
of right within a certain period; hut it is not his duty 
to determine the question whether the mortgagor in 
a usufructuary mortgage is entitled to possession by 
reason of the satisfaction of the debt out of the usu- 
fruct. Bhyro Rai v, Golab Singh . 3 Agra, 303 

2. Powers of, in 

making entry m gummabundi , — A settlement officer 
is bound to recoid m the jummabundi the existing 
rights of cultivators, and cannot impose an enhanced 
rent without notice on those entitled. If he enters 
a higher rate m spite of protest, such entry does not 
conclude the tenant from pleading non-hability. 
Ledlie v Dooega Monee Dosseb. Watson & Co, 
v, Dooega Monee Dossee . . 21 W. R., 410 

3. Act XIV of 186S, 

— Application under Act X of 1859, s 28 — The 
powers which the Government was authorised by Act 
XIV of 1863 to confer on settlement officeis were 
limited to powers for tbe decision of suits of the na- 
ture mentioned m section 23 of Act X of 1859, or in 
Act XIV of 1863, and there was no authority given to 
Government to invest settlement officers with any 
other of the powers which were vested m a Collector 
by Act X of 1859, consequently an application under 
section 28 of that Act could not be entertained by a 
settlement officer. Thakooeee v. Dhuleep Singh 

[2N.W.,261 

4. Act XIV of 1863, 

s 8, — Resumption and assessment. — The powers 
given by section 8 of Act XIV of 1863 to a settle- 
ment officer, for the decision of suits of the nature 
mentioned in section 23 of Act X of 1859, or in Act 
XIV of 1863, did not give him power to try a right to 
resume and assess. Jeychund v Kadhoeee 

[2 N. W., 244 : Agra, E. B., Ed., 1874, 222 
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SETTLEMENT OEEICER.-Eower of set- 

tlement officer — continued. 

5* — — Power to refer 

case to another officer for trial — Act X of 1859, s 
150 . — Act XIV of 1863 , ss 8 and 10 —An officer 
employed m making or revising settlements of land 
revenue and invested by the local Government with 
the powers described m section 8, Act XIY of 1863, 
was not thereby empowered to refer a suit, which he 
had jurisdiction to try by virtue of the provisions of 
the above mentioned section, to another officer for 
trial. The powers in section 8 of Act XIY of 1863 
were the powers spoken of m section 150 of Act X of 
1859, and were distinct from the powers given to a 
Collector by the second clause of section 162 Section 
10 of Act XIY of 1863 enacted that if a suit for en- 
hancement of rent be brought before any officers 
empowered under section 8 to hear the same, such 
suit should be heard and determined by such officer, 
and it was not provided that he might refer it for 
trial and decision to another. Punchum Singh » 
Hoormutoonnissa . . . 5 N. W., 64 


& — — Power to increase 

rent — Consent of ryots — Where increased rent is 
imposed in the course of settlement pioceedmgs, the 
Collector’s juinmabundi must show the consent of all 
the ryots before they can be held to he bound by it 
Reazooddeen Mahomed v. McAlpine 

[22 W. R., 540 

7 . Power of m Son- 

that Pergunnahs. — Reg III of 1872. — Reference 
in settlement cases • — Qucere — Whether, having regard 
to Begulation III of 1872, and the notification by 
the Lieutenant-Governor, dated 7th May 1872, a 
valid reference can be made m a settlement case m 
the Sonthal Peigunnahs by a settlement officer. 
Tasini Prosad Misser u. Mahammad Chowdhry 

[6 C. L. R., 555 


SHARES. 

See Company— Transfer op Shakes and 
Rights op Transferees. 


— Assignment of. 

See Insolvency— Obder and Disposi- 
tion . . I, L. R., 2 Bom., 542 

— Refinement of— 

See Cases undeb Hindtj Law— Pabti- 
tion — Requisites pob Partition.; 

— Sale of— 

See Contbact— Contracts pob Govern- 
ment Securities ob Shares 

[2 Bom., 260, 2nd Ed., 246 
2 Bom., 267, 2nd Ed., 253 
2 Bom., 272, 2nd Ed., 258 
3 Bom., O. C., 9, 69, 79 
1 Ind. Jur„ N. S., 17 

— Suit for redistribution of, after 

partition. 

See Jurisdiction op Civil Court— Re- 
venue Coubts— Partition. 

[I.L. R., 4 Calc., 510 


SHARES — continued . 

Transfer of— 

See Bank op Bengal. 

[I. L. R., 3 Calc., 892 

See Cases under Company— Trans ee of 
Shares and Rights op Transferees. 

L Transfer of shares,— Blank 

transfer — Cause of action, — Shares m the National 
Bank were sold by the allottee, and a transfer m the 
form required by the articles of association of the 
Bank was executed, but no name was inserted as 
transferee. The purchaser pledged them with the 
I. P. L and China Bank, and deposited with them 
the blank transfer. This Bank applied to the Na- 
tional Bank without producing a letter from the 
pledgor to register their lien, and on its refusal sold 
the shares to the plaintiff and delivered to him the 
transfer, also m blank. The plaintiff inserted his 
own name in the transfer, and requested the National 
Bank to register the shares in his name. In an 
action against the National Bank to recover the 
price of the shaies, — Reid that they were justified in 
refusing to register Held also, that the plaintiff 
having received hack from his vendors the price of 
his shares, had no cause of action Knowles v 
National Bank op India 2 B. L. R., O. C., 168 

t 2. Transfer by way of 

pledge. — Right of transferee to have transfer re- 
gistered and to have dividends . — A. and B , proprie- 
tors of indigo factones, sold them to the JR. B. 
Company , receiving in part payment 1,000 fully paid- 
up shares of the company, which was a company 
registered under Act XIX of 1857, A and B co- 
venanting to indemnify the company from all lose, 
and to guarantee a dividend of 8 per cent, for the 
term of two years A , being indebted to 0, depo- 
sited the shaies with him as a secuiity for the debt, 
C. gave notice of this to the company before he 
I made the advance to A. } and the company assented 
to the deposit. A and B afterwards became jointly 
indebted to the company, m respect of th e covenant 
and guarantee Held that C was entitled to have the 
deposit of the shares registered m the books of the 
company, and to be paid dividends upon them. 
Pietsch v. Eastern Bengal Indigo Company 

[llnd. Jur., IN. S., 278 


But where the deposit by A. was accompanied by a 
contract with a power of sale of the shares, but no^ 
thing was said about receiving the dividend, — Held 
that, under this contract of A ., C. could not receive 
the dividend, though he could under a contempora- 
neous general power of attorney from A, Royal 
Bank oe India v. Eastern Bengal Indigo Com- 
pany . . .1 lad. Jur , IN. S , 281 

3. — Blank transfers — 

Tenders. — On the 19th April plaintiff sold to defend- 
ants sixty shares m the N Bank, to be delivered and 
paid for on Thursday, April 26th. The sold note was 
as follows . — “ Baboo Lall Mohun Mulliek, Sold by 
your order, and on your account, to Messrs. Peary 
Chand Mittra and Sons (Metcalfe Hall) sixty shares 



( 6689 ) 


DIGEST OB' CAUSES 


( 6640 ) 


SHARES. — Transfer of shares — continued j 

in the N. Bank at K.4 premium per shaie (Signed) 
Sree Coomar Sircar, Broker ” The bought note 
exactly conesponded On the 23id April plaintiff 
received £iom defendants the following — “ With 
reference to the sixty N Bank shaies sold by you, we 
shall thank you to send us three transfer deeds on 
Friday next, viz , two foi twenty-five shaies each, 
and one for ten shares ” On the 26th April plain- 
tiff sent to defendants sixty N Bank shares, some 
standing m the name of R , and some m the name of 
B , accompamed by transfeis, all executed by P 
alone These shares were all returned by the defend- 
ants, with the following memoiandum — “The ac- 
companying shares m the N Bank purchased for 
deliveiy to-day aie not m oidei ” Later on the 
same day, the 26th, plaintiff took peisonally toxlef end- 
ants the same sixty shaies with tiansfeis, executed 
some by H. and some by P 4 , the name of the tiansferor 
couespondmg numbei by number with the name m 
the shaies. On this, as on the pievious occasion, the 
name of the tiansfeiee was left blank These shaies 
were also rejected by the defendants as not m oidei 
Plaintiff then, on April 27th, about 1 pm, had the 
shares registered m his own name, and, within two 
hours afterwaids, sent them to the defendants with 
coi responding transfers, and with the following 
letter — ■“ In compliance with lequest in your memo- 
randum of the 23rd instant, I now send you the sixty 
shaies N Bank, with three transfer deeds, and will 
feel obliged by your paying the amount to the 
beaier” The defendants declined to leceive the 
shares, and they weie le sold at a loss The plaintiff 
never had any peisonal mterest wliatevei m tho 
shares, either on the 26th oi 27th April, and w r as a 
meie beuami holder foi R and P The ai tides of 
association of the N Bank iequired tiansfers to be m 
the foim F appended to Act XIX of 1857 The 
transfers tendeied by plaintiff were on each occasion 
m that foim The defendants swoie that the “ Fu- 
day, the 27th Apul, mentioned m then memorandum 
of the 23rd Apul, was nisei ted by accident, instead 
of Thursday,” the 26th Apul, and that they conse- 
quently rejected the tendei on the 27th Held (1) 
that the conti act as it stood on the bought and sold 
notes was a contract by the Vendor (as m Stephen v 
He Medina) that “ m consideration of such a sum, I 
will execute any proper conveyance which you tendei 
me” (2) That the memorandum of Apul 28rd, 
coupled with the fact of the vendor having made 
tenders of transfers of the shares, was evidence 
enough to show that the vendor bound himself to 
tender a proper conveyance to his vendees. (3) That 
the document of conveyance must be complete at the 
time of tender, or capable of being then made 
complete (4) The tiansfers, with a blank for the 
name of the transferee, were incomplete and insuffi- 
cient, the vendoi showing no authority fiom H, and 
P (5) That the Court below must deal with the 
question of fact, whether or no the mention of Fri- 
day, the 27th, instead of Thursday, the 26th, was a 
mistake, and, semble , that, if the defendants had 
leceived the blank transfers, and acted upon them, 
the waiver would have rendered them complete. 
Ball Mohun Mullick v Peary Chand Mitteb 
[X Ind. Jur., H. S., 383 


SHARES — continued 

* 4. Sale of shares for future 

delivery. — Refusal of purchaser to accept . — Readi- 
ness and willingness to deliver, — Pledge of shares 
to third pei son — Where a contract is made for the 
future deliveiy of shares, and the purchaser, before 
the delivery day, gives notice to the vendor that he 
(the purchaser) will not accept the shares, the vendor 
is thereby exonerated from giving proof of his readi- 
ness and willingness to deliver the shares Semble , — 
The mei e fact that such shares ai e pledged to a third 
person is uot sufficient to show that the vendor is not 
leady and v filing to deliver them, if there is nothing 
to show that the pledgee is not willing to assist the 
\endor m cariymg out his contract, and it being ap- 
paiently foi the advantage of the pledgee that he 
should do so Dayabhai Dipchand v Maniklal 
Vrijbhukan . . 8 Bom , A. C. 9 123 

5, Equitable assign- 

ment of right to sue — Readiness and willingness to 
deliver — Tender. — Constructive tender — A contract 
for the delivery of shares at a future day is a 
contract that can be assigned m equity, and the as- 
signee of such a contract can, in his own name, main- 
tain a suit to recover damages for its breaeh m the 
Civil Courts m India In such a suit the plaintiff 
would he subject to any equities that might subsist 
between his assignor and the defendant. In order to 
suppoit an allegation of readiness and willingness to 
deliver, an actual tender is not m all cases necessary, 
e g , a tender will be dispensed with where the defend- 
ant has lefused to perform the contiact, or where, on 
the day foi the performance of it, he ha3 absconded, 
and, having closed his place of business, has left 
no agent or other pei son to repi esent him Bay abh ai 
Dipchand v Dullabhram Dayaeam 

[8 Bom., A. C., 133 


SHEBAIT. 

See Cases under Hinjde Law — Endow- 
ment 


SHERIFF. 

Liability of— 

See Escape pbom Custody. 

[4 W. R., P. C„ 99 
6 Moore’s I. A., 407 


See Sabe in Execution op Decbee— Set- 
ting- aside Sale — Rights of Pur* 

CHASEBS — ReCOVEBY OF PURCHASE- 

money . . X. L. R,, 2 Bom., 258 


Sale by, under writ of fieri facias* 

See Sale in Execution op Decbee— Set- 
ting aside Sale — Rights of Pur- 
chasers — Recovery op Purchase- 
money . . I. L. R., 1 Calc , 55 

[I. L. R., 3 Calc., 800 

I. Right to poundage.— Satis- 

faction of decree after attachment , but before sale 
— Certain immoveable property of the defendant was 
attached m execution of a decree which had been 
partly satisfied by the proceeds of a previous sale in 

8 S 
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SHERIFF.— Right to poundage— continued. 

execution. Before any proceedings for sale were- 
taken under the attachment, the defendant paid the 
balance and satisfied the plaintiffs claim in full 
Meld that the Sheriff was entitled to poundage upon 
the amount so paid in satisfaction of the debt, and 
satisfaction of the decree was ordered to be entered, 
and the attachment withdrawn, subject to the pay- 
ment of such poundage. Boychuks Dutt v 
Ameena Bibi . . I. X. R., 2 Calc., 385 

Pearson v . Madhub Chunder Ghose 

[I, I*. R., 2 Calc ,387, note 

2. “ Debt levied by 

execution '' — Ambiguity m documents — Usage — Dis- 
charge of defendant, Effect of, on Sheriff's right. — In 
a suit brought m the Bombay Court of Small Causes 
to recover Sheriffs poundage on the amount endorsed 
on a warrant of arrest in execution of a decree ob- 
tained by the defendants, and under which the plain- 
tiff, at the request of the defendants, airested M, 
who applied to the High Court under section 273 of 
Act YXII of 1859, and was ordered to be discharged 
from custody, the Judge found for the defendants 
with costs, subject to the opinion of the High Court 
Meld (1) that the woids ** debt levied by execution” 
used m the table of fees for the Recorder's Court, 
and continued m the subsequent tables, being ambi- 
guous, the rule applies that “ if an instrument be an 
ancient one and its meaning doubtful, the acts of its 
author may be given in evidence, m aid of its con- 
struction,” (2) that as the Sheriff is the officer of 
the Court, and his fees are received under its author- 
ity, it was unnecessaiy to refer the case back to the 
Small Cause Court m order that evidence of usage 
might he taken , (3) that having regard as well to 
the usage and practice of the Supreme Court as to 
the liability of the Sheriff at the time the old tables 
of fees were settled, the words used must be con- 
strued as entitling the Sheriff to poundage upon his 
executing a warrant for the arrest of a defendant m 
execution of a decree, and (4) that if the Shenff's 
right accrues upon his executing the warrant, the 
subsequent discharge by the Court of the defendant 
from custody ought not to divest lnm of it Yinayak 
Vasudev Ritchie, Steuart & Co 

[4 Bom., O. C., 139 

& Compromise after 

attachment of property and before sale — Where pio- 
perty is attached by the Sheriff after judgment, and 
the parties come to a compromise before the Sheriff 
sells any of such property, the Sheriff is only entitled 
to poundage on the amount received by the execution 
creditor m compromise of his claim In the mat- 
ter op Bombay Joint Stock Corporation In 
be Sheriep op Bombay . 6 Bom., O. C., 22 

SHIKMI TAXOOKBARS. 

See Settlement — Rig-ht to Settlement 

[W. R. s 1864,262 

See Settlement— Evidence op Settle- 
ment 

[3 W. R„ P. C. s 5 : 10 Moore’s I, A., 185 


SHIP, ARREST OF- 

See Aeeest— Civil Arrest 

[1 Hyde, 253 

Deposit of security with Mar- 
shal. — Application for arrest of deposit in another 
action — Admiralty Cowt, Fiactice of ^ The ship 
M having been anested m an action piomoted by 
the master of the ship N , for damage caused by a 
collision, m wbicb the M , with her cargo, was totally 
lost, deposited with the Marshal of the Court certain 
Government paper as secunty to answer the alleged 
damage, on which the M was released The cargo 
of the N had been insured, and on the loss thereof 
the Insurance Company paid the amount of the 
policy, and instituted proceedings against the M, m 
respect of the loss of the cargo Meld , the Court 
had no •’power to grant an application by the Insur- 
ance Company for the arrest of the security m the 
hands of the Marshal, so as to make it answerable m 
their action. Triton Insurance Company v. 
The “Moorhill” In re The “Moorhill” 

[15 B. I*. R., Ap., 3 

SHIP, REGISTERING OF— 

British ship. — Stat 3 and 4 

Viet , c . 56 — Act X of 1841 — Ship built m foreign 
port — A ship built m a foreign port m India m 
1817, within the limits of the Company's chaitcr, by 
foieigners, and which sailed under foreign flags 
until 1838, when it was then and thereafter owned 
by and belonged to British subjects, resident at 
Bombay, held to he entitled, under the proclamation 
of the Governor General in Council undei 3 and 4 
Yictoria, Cap. 56, and the Act X of 1841 of the 
Legislative Council of India, to he registered at 
Bombay as a British ship, for the purposes of trade 
within the limits of the Company's charter Craw- 
eord v Spooner . 4 Moore’s I. A., 179 

SHIP, SAXE OF— 

See Bottomry Bond 5 B. X. R., 258 
[6 B. X. R., 323 

1 , Sale in execution of decree. 

— Form of transfer — Mei chant Shipping Act, s 55, 
— Mandamus to Begistrar to register transfer . — 
Jurisdiction of Small Cause Court — Execution of 
Small Cause Court deoee — The transfer of a ship 
should he m the form, or as near the form as may he, 
laid down by the Mei chant Shipping Act, therefore, 
where a ship sold m execution was transferred by 
the Clerk of the Court, rn a form usual m sales m 
execution, hut quite irregular, having reference to 
the Merchant Shipping Acts, the Court refused a 
mandamus to order the Registrar to register the 
transfer. Qucere, — Whether a ship can he sold m 
execution of a deciee of the Calcutta Small Cause 
Court, and, qucere, whether the Clerk of the Small 
Cause Court can execute a transfer of a ship, sup- 
posing she is saleable, in execution of that Court's 
decree In the matter op the ship “ Shah Cal- 
lander ” . . .1 Ind. Jur. ? N, S„ 263 

2. Contract between 

British subject and non-British subject as to regis* 
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SHIP, SALE OP.— Sale in execution of 

decree — continued. 

iered ship in Calcutta — Merchant Shipping Act , ss. 
S3, 55 — Jurisdiction of Small Cause Court — Execu- 
tion of Small Cause Court decree . — Worm of transfer 
to purchase ? — A , not a British street, contracted 
with B , a British subject, for the pm chase of a ship 
which was registered m the poit of Calcutta m the 
name of C (also a Butish subject) A and B en- 
tered into the contract as if both had been Butish 
subjects Meld that, on the evidence, the parties 
conti acted with lefeience to the Merchant Shipping 
Act, and that the intention was that a title under 
that Act should be given. Meld also, that, although 
it tui ned out that A 3 s nationality prevented the 
possibility of his being registered as ownei, this did 
not affect the liability taken upon himself by B to 
have himself put on the legister as owner, or Ins li- 
ability to put A m a position to have a change of 
ownership noted m the legister undei section 53 of 
the Merchant Shipping Act Meld furthei, that B , 
not having had himself put on the register as owner, 
and not having put A in a position to have a chaige 
of ownership noted under section 53, and B having 
declined to take any further steps towards attaining 
eitliei of these objects, A was entitled, although he 
had got possession of the ship, to lescmd the con- 
ti act, and to recover hack a poition of the purchase- 
money which he had paid, and also to lecover damages 
for the breach of conti act The Calcutta Court of 
Small Causes had powei to seize and sell a vessel m 
execution of a deciee of that Oouit, and the bailiff 
who sells the vessel is the pei son who ought to exe- 
cute the hill of sale to the pui chaser A British'* 
ship having, in execution of a deciee of the Calcutta 
Court of Small Causes, been sold to a person qualified 
to he the ownei of a British ship, — Meld that it was 
necessaiy that the ti ansf er to the pui chaser should 
be by hill of sale as pi escribed m section 55 of the 
Mei chant Shipping Act, and the meie sale and deli- 
very to the pui chaser did not pass a title to him 
Esatt Ahmed v Jassim Binsaef 

[2 Ind. Jur., 1ST. S., 251 

SHIPMENTS. 

1 Consignment of goods — Bills 

of exchange — Pi esumption of payment of — Sale of 
goods — The plaintiffs m London and the defendant 
m Calcutta had dealings, which consisted m the 
defendant shipping jute cuttings and rejections to 
the plaintiffs m ceitain quantities, and within certain 
limits as to price, the defendant drawing bills on the 
plaintiffs m respect of such goods, which the plain- 
tiffs accepted The plaintiffs alleged that thei e was 
an agreement between them and the defendant, that 
in case of shipments m excess of the limits given by 
the plaintiffs, they should at their option leceive the 
goods on their own account, or treat them as con- 
signments on account of the defendant, hut the de- 
fendant denied theie was any such arrangement 
The defendant made several shipments m excess of 
the plaintiff’s limits, and the plaintiffs treated them 
as consignments on the defendant’s account, selling 
them on defendant’s account and forw aiding him 
account sales, and drawing bills on the defendant foi 
any balance due to them m the transactions, which 

IV 


SHIPMENTS. — Consignment of goods—* 

continued. 

bills the defendant refused to pay. In an action 
brought by the plaintiffs for the balance due to them 
fiom the defendant m i expect of the shipments which 
had been treated by the plaintiffs as consignments 
m the defendant’s account, the defendant admitted 
he had sold the bills and received the money for 
them, they were pioduced by the plaintiffs, the ac- 
ceptors Meld that the bills being produced by the 
acceptors after due date, and the defendant having 
received a notice of dishonour, and no demand foi 
payment of the hills, the piesumption was that they 
had been paid by the plaintiffs. In exercising their 
option of treating shipments m excess of their limits 
as on their ow n account oi as consignments on ac- 
count of the defendant, the plaintiffs were entitled 
to treat each shipment separately, and were not 
compelled to decide on an average of the shipments 
taken all together Shearman v Fleming- 

[5 B. L. R., 619 

2. — — - - Bills of lading 

fraudulently signed — Title of endorsees for value 
against holder of mate 3 s receipts who has not paid. 
— The plaintiffs agi eed with the defendant K M to 
purchase and ship cotton on account of KM, and 
to retain the mate’s leceipts foi the cotton so ship- 
ped until the purchase-money should be paid by K 
M Under this agreement the plaintiffs shipped 
609 hales on boaid the Teresa Before the gi eater 
part of the 609 bales had been shipped, and before 
paying for tbe same, K M , without pioduction of 
the mate’s receipts, induced the mastei of the ship 
to sign hills of lading foi the said 609 bales, and en- 
dorsed over the hills of lading for 310 of such hales 
to J C fy Co , Iona fide endorsees for value with- 
out notice In a contest between the plaintiffs, hold- 
eis of the mate’s receipts, and J C Sf Co , en« 
doisees foi value of the bills of lading of the said 
310 hales, it was held that the plaintiffs weie entitled 
to the possession of the 310 bales to the exclusion of 
J C. Sr Co JttAJABAM Govindeam v Brown 

[7 Bom., O C., 97 

SHIPPING "LAW. 

1. Certificates — Suspension oi can - 

celment of certificate — Act 1 of 1853, ss 201, 202 
—The local tubunal m India, appointed under sections 
201 and 202 of Act I of 1859, can suspend or cancel 
the Butish ceitificate of a master oi mate, and for 
that purpose its lepoit need not he confiimed by the 
local Government. Ex paste Hijest In the 
MATTER OF STEAMSHIP “JASON” . I Mad, 270 

2. Collision. — Collision m port — 

Port Pules, 1856 —Liability of ship for damage — - 
The ship T having got adrift in a dark night, in con- 
sequence of a collision, the harbour-master tried to 
anchor her, hut failing to do so, as her cable jam- 
med, finally bi ought her up inside the ship A., which 
w r as moored off the Howrah side of the Hooghly, this 
being the only berth the T could then secure The 
next flood swung both ships, and the T fouled the A , 
damaging hei, and causing her to part hei cables, m 
consequence of which she suffered further damage 

S s % 
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SHIPPING- LAW. — Collision — continued. 

horn subsequent collisions 4 he owners of the A 
sued the T, . foi the whole damage done. The defence 
was that the piomovents, by adopting certain pie- 
caufcions, might have pi evented the accident, that 
the T being in charge ot the port authonties was 
not liable, and that no care oi skill on hei pait could 
have prevented the accident The T did not allege 
a liability of any of the vessels subsequently collided 
with Held that liability for damages occasioned by 
collision rests, pnmd facie , on the colliding vessel. 
That a ship m port is bound to be pi epared for such 
exigencies only as might he expected to anse fiom 
the encumstances she knew to surround her, that is, 
a ship is protected by the port rules from liability 
for damage only when it is due to the acts or omis- 
sions of the officials m charge of her H eld also, that 
the ship is liable for all the consequences occasioned 
by an accident that results from any defect m her 
equipment, or want of care or skill of her crew, &c. 
IN the matter of the “ Thalatta*” 

[Bourke, Ad., 1 

Held on appeal, that an accident to the gear of a 
ship does not of itself alone lendei hei liable for 
damages for a collision of which it is a i emote occa- 
sion s and that a ship at anchoi m the port should 
keep a look-out, and be ready to take all reasonable 
means for her own safety m an emeigency The 
“Thalatta”?? The “Anne w 

• [Bourke, A. O. C., 87 

3. Liability of ship 

for fault of pilot — Port Mules, 1856, — Act XXII of 
1855 — The ship H , m charge of a pilot (acting as 
harboui -master), when pioceedmg across the bow of 
the ship 1 S, which was at anchor, to take up a 
tfear mooring, came into collision with and slightly 
damaged her, and this suit was for the damage so 
occasioned Both sides relied on Act XXII of 1855 
and the Poit Rules of 1856, the plaintiff contending 
that the officer in charge was not such officei as the 
said Act and Rules referred to , and the defendant that 
he was. The suit was dismissed with costs. Held 
that a ship is prma facie liable for damages occa- 
sioned by a collision lesultmg fiom an enor m judg- 
ment of the officer in charge of hei Held also, that 
a vessel is exempted from liability for the fault of a 
pilot m charge of her, — fiist, where a master is 
authorised to employ a pilot, and is exempted from 
lesponsibility if he elects to do so, and, secondly, 
wheie the employment of a pilot is compulsory, and 
the owners of the vessel so employing him aie reliev- 
ed fiom lesponsihihty for his misconduct* that the 
legislation regarding the employment of pilots and 
othei officers in. the port of Calcutta is contained m 
Act XXII of 1855 and the Poit Rules of 1856 that 
where no special lequisition is made by the poit 
authorities, under Rules 2 and 7, a ship may move at 
her discretion m the port and that it is unlawful, 
under section 12 of Act XXII of 1855, to moor a 
vessel m the port without having a port officer on 
board to take command of the ship In the matter 
of the “ Hanover” Bourke, Ad„ 15 

4, — — Collision from 

bo\e in the river,— Inevitable accident — The* ship 


SHIPPING LAW. — Collision — continued , 

Thames was lying a meie hulk, waiting for repair 
when a bore diitted hei stem foiemost up the nvei, 
and she came into collision with another ship No 
negligence was pioved against the master, and the 
accident was held to he inevitable, and no costs were 
deeieed on eithei side Abdoola Rohoman Moos an 
v The “ Thames” . . Bourke, Ad., 21 

5, Moving vessel m 

harbour — Act XXII of 1855 — Negligence of 
pilots — Bombay Harbour Mules —Lights on vessels , 
Duty to cai ry o) show — The taking of a steam-vessel 
in a tual trip from Mazagon to the sea and back 
again is a moving of such vessel withm the meaning 
of section 12 of Act XXII of 1855 For such a trip, 
therefore, the employment of a pilot is compulsoiy 
Where the employment of a pilot is compulsory on 
board a vessel, and such pilot being on boaid, an 
accident happens tbiough negligence in the manage- 
ment of the vessel, it lies upon the owners, m ordoi 
to exempt themselves from liability, to show that the 
negligence causing the accident was that ot the 
pilot If such negligence is partly that of the mas- 
ter oi ciew and paitly that of the pilot, the owners 
are not exempted fiom liability If it he proved on 
the pait of the owners that the pilot was in fault, 
and theie is no sufficient proof that the master oi 
crew weie also m fault, m any paiticulai which con- 
tributed, or may have conti lbuted, to the accident, 
the owneis will have relieved themselves of the bui- 
then of proof which the law casts upon them. Rules 
#f Bombay harbour with regard to the showing of 
lights by vessels m the harbour considered Inde- 
pendently of special regolaxion or legislation, there 
is no general obligation by maiitnne law on sailing 
vessels, cither under way or at anchor, to carry 
a light throughout the night, although, for the sake 
of avoiding a misfoitune, it may under particulai 
encumstances become their duty to carry or show a 
light Although that is so, yet the Couit will go 
some way to treat the daik boat as the wrong-doei , 
and if a vessel be either under way or at anchoi at 
night m a channel, fair way, oi oidinary tiack oi 
path of othei vessels, she is hound by geneial mari- 
time law either to carry oi show a light m order to 
indicate her position when othei vessels are appioacli- 
mg her, and m sufficient time to enable them to 
avoid her Muhammad Yusuf v Peninsular and 
Oriental Steam Navigation Company 

[6 Bom., O. C., 98 

6. Admiralty suit — 

Both vessels to blame — Suit for damages by owners 
of cargo — Costs — The owners of cargo on boaid 
the H sued the owneis ot the steam-ship 8 for 
damages resulting from a collision which occuired 
between the H, and the S The Court found that 
both vessels were to blame foi the collision. Held, 
following the English authorities, that the plaintiffs 
could only recover from the defendants half of the 
damages which they had sustained Held, also, fol- 
lowing the City of Manchester , 5 P JD , 221 . 
that in such suit each party should beai then 
own costs OoKERDA PoONSEY V, STEAM-SKIP 

“ Savitri ” . I. L. 10 Born., 408 
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SHIPPING LAW — continued 

7. Maritime lien.— Sale of cm go 

to repan ship — The captain of an English ship, 
being unable to raise funds on a bottoimy-bond 
to repaii damage caused to the ship by stress of 
weather, sold poition of the caigo for such puipose 
and lepaired the ship In a suit by the owneis of 
the cargo against (1) the captain, who was one of the 
owners of the ship, (2) a moitgagee of the ship, and 
(3) the agent of the latter m whose name the ship 
was legistered, to recover the value of the caigo sold, 
— Meld (1) that the owneis of the caigo were not en- 
titled to a peisonal decree against either the moit- 
gagee oi his agent, inasmuch as the captain was not 
their agent to pledge then credit for moneys requned 
for repans, (2) that the owneis of the caigo w r ere 
not entitled to a man time lien on the sh^p which 
w r ould take piecedence of the moitgage. Muthaya 
v. Muthaya . . . I. L. R., 5 Mad., 334 

8. — ■— Authority of cap- 

tain to bind} owners for repairs of ship — The author- 
ity of the captain of a ship to bmd her owneis for 
repans, and anything incidental thereto, can only ex- 
ist by icason of his being their special agent foi the 
purpose, which he will be piesumed to be only m 
particular cases of necessity Bayley v Taeuk- 
nauth Poramanic Bourke, O. C., 263 

9 . Master’s lien on 

ship for wages — Act I of 1859, s 58 —The master 
of a ship has by Statute (Act I of 1859, section 58) 
a lien upon the ship for the lecoveiy of w^ages due. 
In the matter of the Barque “Anne” ' 

[2 Hyde, 273 

10. Master’s lien on 

ship for wages — Repairs , Lien for — Act I of 1859 , 
ss 55, 56 — The Persia, on a leturn voyage fiom 
Jedda to Singapore, was dnven into Bombay harbour 
through stress of weather The ownei, resident 
at Singapore, though frequently applied to, omitted 
to furnish funds to repair hei, or to pay the w T ages 
of the mariners, and the master being unable to 
raise funds for these purposes on the ciedit of the 
ship or ownei, on the application of the mariners the 
ship was, in order to levy then wages, sold by the 
Magistrate uudei the provisions of sections 55 and 56 
of Act I of 1859 The master, wdio had been en- 
gaged at Singapore, then brought a suit on the Ad- 
miralty Side of the High Couit, to recover out of the 
surplus proceeds of the ship his wages up to the time 
when he could leturn to Singapore, and his passage- 
money to that poit Meld that he was entitled 
to recovei such wages and passage -money In be 
the “ Persia ” Ex parte Gardner 

[6 Bom., O. C., 138 

11. Lien on shiv for 

repairs m port — Ship m dock — A ship iu the 
rivei cannot be said to be delivered over to the pos- 
session of those who execute lepairs, consequently 
no lien arose for repairs done Secus , — If the ship 
had been under repair in a dock belonging to the 
plaintiffs. Shib Chunder Dass v Cochrane 

[Bourke, O. 0., 388 


SHIPPING ORDER 

1. Construction of order — “ Ready 

to receive caigo” — The woids “ready to receive 
cargo ” mseited m a shipping or dei mean that the 
ship, on the day named m the shipping order, 
shall he ready to lecene a full caigo by whomso- 
ever offeied, and not meiely read} to receive the 
quantum of caigo mentioned m the shipping Older 
Taylor v Brooke 1 Bom., Ap„ 48 

2. Measurement — 

Right to have measui enient taken — Wheie a shipping 
oidei authonsed the receipt of “300 hales of cotton 
not exceeding 52 cubic feet measurement at the 
sciew house, * the fair meaning of the conti act was 
taken to he, consideung that it w T as a mercantile con- 
tract, and looking at the suiioundmg circumstances, 
that the measuiement by wTuch the paities were 
to he hound w r as a measurement at the sciew T house, 
and that if the agent of the defendants w r as present 
thei e and passed the hales as of the propei measure- 
ment, or waived the light to measure and did not 
measuie, the defendants could not aftei wards insist 
upon a right to measuie or go into an enquiry 
of what w r as the size of the hales. Schillizi & 
Co v Cox, Steel & Co 17 W. R. ? 545 

SHROFFS, USAGE OF— 

See Hundi— Liability on— 

[I L. R., 1 Bom , 23 

SIGNATURE. 

Acknowledgment of, by testator 

See Will— Attestation. 

[I. L. R , 1 Bom , 547 
Alteration of contract after — 

See Contract — Alteration of Con- 
tracts— Alteration by Party 

Comparison of— 

See Special Appeal — Grounds of Appeal 
— Evidence, Mode of dealing- with — 
Documentary Evidence. 

[22 W. R., 272 

Cancellation of— 

See Contract — Alteration of Con- 
tracts — Alteration by the Court 

[I. L. R., 3 Bom., 242 

of jailor. 

See Civil Procedure Code, 1882, s. 87. 

[4 B. L R , O. C., 51 

Proof of— 

See Evidence— Civil Cases— Miscella- 
neous Documents — Signature 

[1 Mad , 164 
See Evidence Act, s 73 21 W. R., 6 

Sufficiency of— 

See Contract — Alteration of Contracts 
— Alteration by Party 

[8 B. L. R 305 
11 W. R., 216 
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SIGNATURE.— Sufficiency of— continued 

* See Limitation Act, 1877, s 19 (1871, 
s. 20) — Acknowledgment op Debts 

[I. L B., 1 All., 683 
1. 1*. R., 6 Cale., 340 
I. L. R., 3 AIL, 347 

See Practice— Criminal Cases— Signa- 
ture or Magistrate. 

[I. I.. R., 6 Mad., 396 

See Warrant of Commitment 

[I. L. R„ 6 Mad., 396 

* See Cases under Will— Attestation. 

See Will— Execution . 21 W. R., 84 

X, Signature of Rajah,— Title 

vnthqut name — A signature of a Rajah of the an- 
cient Nuddea family was held to be valid, even though 
it did not contain the name of any particular indivi- 
dual. Gunee Biswas v. Sreegopal Paul Chow- 
dhry . . s . 8 W. R., 395 

2. Signature of Magistrate.— 

JLithographed stamp of signatuie — A Magistiate 
ought not to use a lithogiaphed stamp of his signa- 
ture. Queen v. Dedar Nushyo 

[14 W. R., Cr., 81 

SIR LAND. 

— Description of. — E Intry m revenue 

records, Effect of — The mere entry m the revenue 
records of land as sir will not make it sir land. Sir 
land is land which at some time or other has been 
cultivated by the zemindar himself, and which, al- 
though he may from time to time, for a season, 
demise to shikmas, he designs to retain as resumable 
for cultivation by himself or his. family whenever his 
requirements or convenience may induce him to re- 
sume it. Dudley v. Bukhtoo . 8 N. W., 203 

SLANDER. 

See Parties — Adding Parties to Suits 
—Plaintiffs I. L. R. A I Mad., 383 

of title — 

See Declaratory Decree, Suit for— 
Declaration of Title. 

[I. L. R„ 1 Mad., 65 

X Action for slander —Misjoin- 

der. — Special damage — An action for slander can- 
not be brought jointly against several defendants 
separate actions should be brought against each. 
Queers,— Whether words implying ‘‘you aie a drunk- 
ard, thief, cheat, and the paramour of your sister-in- 
law, you bastard," applied to a Brahmin, are action- 
able per se without allegation of special damage. 
Rilmadhub Mookerjee v Dookeeram Khottah 

[15 B. L, R., 161 

2. — Misjoinder — 

Special damage — An action for slander may be 
bi ought jointly against several defendants where the 
words spoken are not actionable per se , but only be- 
some so by reason of the special damage, which is 


SLANDER. — Action for slander ^continued* 

the result of the conjoint action of all the defend- 
ants WoOZEERUNNISSA BlBEE V MAHOMED HOS- 

sein . . . . 15 B. L. R., 166, not© 

3. Omission to give 

courtesy title m petition — The omission of a mere 
courtesy cannot he taken to be equivalent to slander- 
ing or libelling a man, and is not an actionable 
Wiong SlTARAMA KRISHNA RAYADAPPA RaNGA 

Ra z v Sanyasi Razu Pedda Baliyara Simhulu 

[3 Mad., 4 

4. Slander and as- 

sault — Special damage — Special damages are not 
necessary to be proved in a case of slander and 
assault/ Hossein v. Bakir Ali 

[W. R., 1864, 302 

5. Verbal abuse.— 

Hindus, — Special damaqe — In a suit between Hin- 
dus m the Bombay mofussil, damages may be re- 
covered foi mere veibal abuse without proof of 
actual damage resulting theiefrom to the plaintiff* 
Kashiram valad Krishna v. Bhadu Bapuji 

[7 Bom., A. C., 17 

6. — Damages for ver- 

bal abme . — Damages cannot be claimed for meie 
verbal abuses or thieatemng language Phool- 
basee Kobe v Parjun Singh . 12 W, R., 369 

7". — Verbal abuse — 

Special damage . — While C was giving his evidence 
m open Court, m a suit of A. against B , A. with 
the object of inducing the Judge to disbelieve C.’s 
testimony, said to the witness that he was a drunk- 
ard Held that the words were actionable without 
proof of special damage. Srikant Roy v Satcori 
Sbaha . . . . . 3 C. L. R., 181 

See Cases of Sreenath Mookerjee v Komul 
Kurmokar . . . ,16 W. R., 83 

Kali Kumar Mitter v Ramgati Bhutta- 
charji 

[6 B. L. R., Ap., 99 ; 16 W. R., 84, not© 

Kanoo Mundle v. Rahumoollab Mundle 

[W. R„ 1864, 269 

Gholam Hossein v Hue Gobind T)ass 

[1¥. R.,19 

Tukee v Khoshdel Biswas . 6 W. R„ 151 

OS&EEMOODDEEN V PUTTEH MAHOMED 

[7 W. R., 259 

Gour Chunder Puteetundee v Clay 

[8 W. R., 256 

Defamation — Ac- 
tion for abuse, no special damage being alleged — 
Damages , Measure o/— The rule of English law 
which prohibits, except in certain cases, an action for 
damages for oral defamation unless special damage is, 
alleged, being* founded on no reasonaole basis, should 
not be adopted by the Courts of British India. If 
defamatoiy expressions are used under such circum* 
stances as to induce m the plaintiff reasonable appre- 
hension that his reputation has been injured, and to* 
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SLA3YDER.— Action for slander— continued. 

inflict on him pain consequent on such belief, the 
plaintiff is entitled to lecover damages without actual 
proof of loss sustained Seville , — An action will not 
lie for vulgar abuse 01 hasty expiessions; but for 
malicious or culpable oial defamation an action will 
lie Vindictive damages should not be awarded, and 
a distinction should be diawn m awarding damages 
when the defendant acts fiom caielessness and when 
be acts maliciously In the latter case the plaintiff 
is entitled to full compensation for the pam suffeied, 
and m the foimer to a sum sufficient to establish 
his innocence of the charges made Parvathi v 
Mannar . . . . I. Xi. R., 8 Mad., 175 

9. Cause of action . 

• — Defamation — Verbal abuse — Special damage — 

A suit to lecover damages for veibal abuse of a gross 
chaiacter may be maintained without proof of conse- 
quential damage Ibin Hosein v Haidar 

[I. L. R., 12 Calc., 109 

10 . Defa nation — i 

Damages — Consequential damage — A suit for dama- 
ges for defamation of character involving loss of spe- 
cial position and injury to reputation will he without 
proof of special damage. Tarvathi v Mannar, I L. 

R , 8 Mad , 175 , and Srikant Rai v Satcon Shaha, 

3 C L.R, 181, followed. Trailokya Nath Ghose 
v. Chundra Nath Dutt . I. L. R., 12 Calc., 424 

SLAUGHTER HOUSE. 

See Nuisance— Under Criminal Proce- 
dure Codes . 7E.L.R, 499, 516 
[25 W. R., Cr., 72 

1. Offence of using unlicensed 

slaughter house .— Beng Act VII of 1865, s 7 
— Slaughterhouse license — Transfer of slaughter 
house — .8 was lined by the Deputy Magistrate for 
using an unlicensed slaughter house He subse- 
quently gave an ljara or lease to A to carry on the 
business. R. was prosecuted again for evading the 
law by “ slaughtering cattle or allowing cattle to be 
slaughtered ” without a license He was fined B20G 
by the Deputy Magistrate. On appeal to the Ses- 
sions Judge he was acquitted On the motion of the 
Municipal Commissioners for a rule to set aside the 
order of the Sessions Judge, it was held {per Jack- 
son, J ) that R , by giving a lease to A , had parted 
with his inteiest, and had ceased to have any power 
to allow oi disallow the slaughtering of cattle , that 
section 7 provides penalties only, and does not de- 
scribe an offence or relate to a conviction. It is quite 
another question whether the act itself is an offence* 
u respective of section 7, and whether R could he 
dealt with as an abettor. Ter Mittbr, J (dissent- 
ing ) — The Judge has found that the lease was given 
by R with the avowed object of continuing the 
slaughter house, and admittedly for the express pur- 
pose of evading the law, the case, therefore, falls 
within the express words of the section, “ or allows 
cattle to he slaughtered ” In the matter oe the 
PETITION OP THE MUNICIPAL COMMISSIONERS POR 

the Suburbs op Calcutta 

[8 B. L. R., Ap., 28 : 14 W. R., Or* 67 


SLAUGHTER HOUSE.— Offence of using 

unlicensed slaughter house— continued. 

2. * Beng Act VII of 

1865, s 1 . — Servant of licensee — No peison is liable 
to any penalty nndei section 1, Bengal Act VII of 
1865, except a person who, without a license, uses a 
place or building as a slaughter house, either by let- 
ting it out for such purpose, oi by employing ser- 
vants and others for the puiposes of killing cattle 
theiem, but a person who may be the mere sei^ant 
of a butcher killing cattle m a particulai slaughter 
house, oi a butcher resulting accidentally or occasion- 
ally to a slaughter house for the purpose of killing, 
and killing an ox or sheep there, does not use the 
place as a slaughter house within the meaning of 
section 1, Bengal Act VII of 1865 Municipal 
Commissioners por the Suburbs op Calcutta 
v Zamir Shaikh . . . 16 W. R., Cr. 9 4 

3. Hotice to licensees of 

slaughter house.— Beng. Act VII of 1865 —The 
length of notice to be given to persons holding li- 
censes for Dairying on slaughter houses under Bengal 
Act VII of 1865, must be determined m each case 
according to its own particular circumstances In 
re Haldane . . . , 6W.R, Cr., 77 

SLAVERY. 

Act V of 1843. — Mahomedan 

law — Succession — Willa — Emancipated slaves — 
Assuming that, by the willa mle of the Mahomedan 
law, the heirs of the masfcei who emancipates a slave 
are entitled to the property of which the emancipated 
slave dies possessed to the exclusion of his natural 
heirs, the effect of section 8, Act V of 1848, which 
enacts “that no person who may have acquhed pro- 
perty by inheritance shall be dispossessed or prevent- 
ed from taking possession thereof on the ground that 
the person from whom the property may have been 
derived was a slave/’ is to abrogate the rule of the 
Mahomedan law, and to secure the succession of the 
heirs of the emancipated slave, as if he had never 
been a slave The provisions of the Act apply not 
only where the person whose pioperty is claimed has 
been emancipated after the passing of the Act, hut 
also where he has been emancipated before its pass- 
ing The exclusion of the natural heirs of an eman- 
cipated slave m favour of the heirs of his emancipa- 
tor, is a disability arising out of the status of slavery 
similar m its nature to the exclusion, under the 
Mahomedan law, of the natural heirs of an emanci- 
pated slave by a master or his heirs ; and since the 
general scope and object of Act V of 1843 is to 
remove all such disabilities, the Civil Courts aie 
bound, in construing it, to give it the widest reme- 
dial application which its language permits, and can- 
not, consequently, limit it to those cases only in. 
which the person fiom whom property is inherited 
was a slave at the time of his death, when the words 
of the statute allow of its being applied to the pro- 
perty of any one who had at any tune been a slave. 
Ujmuddin Khan v Zia-ul-Nissa Begum 

[L L. R„ 3 Bom., 422 : 5 C. L. R„ 11 
L. R., 6 1. A., 137 

In the same case, in the Court below, it was held 
that the effect of Act V of 1843 is to prevent the 



( 5653 ; 


DIGEST OF CASES 


( 5654 ) 


SLAVERY.— Act V of 1843 -continued. 
enforcement of any rights which would, if that Act 
.had not been passed, have arisen out of the status of 
slavery, and a suit, brought by the heir of the 
master of a slave girl, emancipated by and married 
to such master, m his lifetime, to recover, as such 
heir, her property in the hands of persons descended 
trom her, is one the cognisance of which is banedby 
section 2 of the Act. Ajmuddin Khan v. Zia-un- 
nissa Begum .... 12 Bom., 156 

SLAVERY (CRIMINAL CASES). 

1. ■ — Penal Code, s. 370. — buying or 

disposing of girl as a slave, — 5. having obtained 
possession of JD , a girl about eleven years of age, dis- 
posed of her to a third person, for value, with intent 
that such person should marry her, and such person 
received her with that intent ,— Eeld that R could 
not he convicted of disposing of D as a slave under 
section 370 of the Penal Code, Queen v Sikundur 
JBuhhut s 3 17, W , 146, remaiked upon Empress 
of India v, Ram Kuab . I. L. R., 2 All,, 723 

2. — Treating Jcidnap - 

ped girl as slave — If, knowing a girl has been kid- 
napped, a person wrongfully confines her, and sub- 
sequently detains her as a slave, he is guilty of two 
separate offences punishable under the Penal Code. 
Slavery is a condition which admits of degrees, and a 
person is treated as a slave if another asserts an 
absolute nght to restrain his personal liberty, and to 
dispose of his labour against bis will, unless that 
right is confeired by law, as m the case of a parent, 
or guardian, or a jailor. Queen v Sir undue 
Buheut ..... 3N.W.,146 

T ?* 7 7 Obligation of 

Judge to try charge of.— The Sessions Judge was 
held bound to try the accused upon his commitment 
]2 ■ De P ut y Magistrate on a charge, undei section 
370, Penal Code, of having detained a woman against 
her will as a slave. Queen v. Pieman Axi 

[16 W. R., Cr., 73 

4. - Meaning of term 

~S. transferred to A for R25 his rights m the 
person of B. y a girl of thirteen years In a docu- 
ment m which the transaction was recorded JB was 
described as a vellati or slave girl purchased by $ 
from P ,—JSeld that A. was guilty of buying JB as a 
slave withm the meaning of section 370 of the Penal 
Code. Amina v. Queen-Empbess 

[I. L. R„ 7 Mad., 277 
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Col. 

1. Law op Small Cause, Coubts, Mofus- 
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Dwelling ob Cabbying on Busi- 

* ESS .... .5657 

Account ..... 6661 


SMALL CAUSE COURT, MOFUSSIL— 

continued . 


2. Jubisdiotion — continued Col. 

Act XL op 1858 . . . 5662 

Altebnative Reliep . 5 662 

Arbiteation .... 5662 
Army Act ..... 5662 
Attachment . . . 5663 

Award . . . 5663 

Claim to Property seized in Ex- 
ecution 5663 

Cess 5667 

Contract .... 5667 
Contribution .... 5672 
Copyright .... 5675 
Costs . , , 5675 

r Customary Payments . ! 5676 

Damages . . . 5676 

Declaratory Decree . . 5680 

Decree 5681 

Deed . ... 5682 

Dower . ... 5682 

Foreign Judgment . . . 5683 

Government . 5683 

Intestacy . . ’ 5683 

Maintenance , . # 5684 

Mesne Propits . , ’ 5685 

Military Men . . * 5685 

Money Illegally Exacted 5687 

Money Had and Received . . 5687 

Mortgage . . . 5688 

Moveable Property . . 5690 

Municipal Commissioners . . 5692 

Municipal Tax .... 5692 
Order op Civil Court . . 5692 

Partnership Account . . 5693 

Prisoner's Testimony Act . . 5693 

Receiver . . 56p3 

Registration Act, . . 5693 

Rent 5694 

Sale-proceeds .... 5699 

Salvage 6700 

Tax 6700 

Title, Questions op , 5700 

Wages .... 5702 

Wrongful Distraint . . 5702 

3 Practice and Procedure . 5703 

(a) Execution op Decree . . 5703 

( b ) JSTew Trials . . . 5704 

( c ) Reference to High Court . 5708 

( d ) Miscellaneous Cases . . 5709 


See Local Government. 

[I. L. R., 9 Mad., 112 

See Review— Power to Review. 

[I. L. R„ 5 Calc., 699 
See Cases under Special Appeal— Small 
Cause Court Suits. 


— Claim under decree of— 

See Declaratory Decree, Suit Fob- 
Declaration op Title. 

[I. L. It., 3 Calc., 612 
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SMALL CAUSE COURT, MOFUSSIL- 

contmued 

Clerk of. Bond for performance 

of duties of— 

See Principal and Surety— Liability 
of Surety . . I. L. R., 1 All., 87 

Judge of— 

See Sale in Execution of Decree— Dis- 
tribution of Sale-proceeds 
* [I. L R, 3 All, 710 

I. L. R , 9 Bom., 174 

Jurisdiction of — 

See Attachment — Subjects of Attach- 
ment — Salary. 

[2 B. L. R., A. a, 109 

See Bengal Rent Act, 1869, s 98 

[I. L. R., 1 Calc., 183 

See Contempt of Court — Contempts 
Generally . 2 B. L. R., A. C., 188 

See Ship, Sale of— 

[1 Ind. Jur., N. S„ 263 
2 Ind. Jur., 1ST. S., 251 

See Cases under Special Appeal— Small 
Cause Court Suits 

Suit for rent m — 

See Res Judicata— Competent Court— 
— Small Cause Court Cases 

[I. L R., 3;Calc , 612 
I. L. R., 2 AH., 97* 
12 W. R , 290 

1 LAW OP SMALL CAUSE COURTS, MOFUS- 
SIL 

1. — * Law of Civil Courts — Matters 

of contract between Hindus — In all matters of con- 
tiact and dealing between Hindus, the law applicable 
in Civil Comts of tbe countiy goveins Couits of 
Small Causes Woodoy Chand Harder v Gooroo 
Churn Mojoomdar . . 13 W. R., 148 

2. . Rules and orders m Military 

Code. — Held that tbe rules and ordeis m tbe Mili- 
tary Code are not binding on a Small Cause Court 
Raichand Mang-al v . Abdulla Amruddin 
Kotyal . .5 Bom., A. C., 99 

2. JURISDICTION. 

3. General cases. — Act XI of 

1865, s 12 — Act XLII of 1860 , s . 6 — Small Cause 
Courts have sole jurisdiction within their local li- 
mits, therefore an action for cattle, or the value of 
cattle, cannot lie in a Civil Court having jurisdiction 
within the local limits of a Small Cause Couit juris- 
diction.* Anonymous 2 W. R., 8. C. C. Ref.* 5 

4. Suits cognisable 

by Village Munsf under Mad Heg IV of 1816, s 5 
— A Small Cause Court had concurrent jurisdiction 
to try suits for a sum not exceeding RIO, cognisable 
by a Village Munsif under section 5, Regulation IV 


SMALL CAUSE COURT, MOFUSSIL- 

continued 

2 JURISDICTION — continued. 

General eases — continued . 

of 1816 Parasoorama Pillay v Ramasawmy 
alias Coolla Ramasawmy „ . 5 Mad., 45 

5. Suits cognisable 

by District Munsif m jurisdiction of Small Cause 
Court — A suit was brought m the Small Cause 
Courts to recover two sums of money, one cause of 
action being for money lent, and the other for goods 
sold and delivered The amount of both claims was 
within the jurisdiction of the Small Cause Couit, but 
the peeumaiy claim in each case was cognisable by 
the District Munsif on the Small Cause Couit side 
Held that the Small Cause Court had jurisdiction to 
enteitain the suit Arunachellam Chetty v 
Gangathaeam Aiyan . . 5 Mad , 287 

6. ■■■ - - ■ Suit for sum on 

bond the whole amount of which is beyond jurisdic- 
tion — A Small Cause Court can try a suit for an 
amount within its jurisdiction, notwithstanding that 
it is upon a bond the amount of which is beyond its 
jurisdiction Sukee Monee Debia v Hureemo- 
hun Mookerjee . . 6 W. R., Civ. Ref., 6 

7. * Suit on icahuliat 

under which more than R5Q0 are payable — The 
juiisdiction of a Small Cause Couit, m a suit on a 
kabuliat foi damages not exceeding R500, is not 
affected because damages exceeding that sum may be 
payable under the same kabuliat Smith v Gopal 
Sheikh . . .3 W. R., S. C. C. Ref., 14 

8. Suit for portion 

of sum due under agreement — Where the plaintiff 
sued for a portion of giam m the nature of net rent 
which had fallen due, that amount being within its 
juiisdiction, although the whole amount payable 
from fust to last under the agreement would be m 
excess of its juiisdiction, — Held that the suit was 
cognisable by a Court of Small Causes Narasida- 
yue v Marana Kaundan . . 2 Mad., 440 

9. Suit for interest 

on bond for more than R500 — Where a suit was 
brought for interest amounting to less than R500, 
due upon a bond for R 1,000, not then payable, — 
Held that a Court of Small Causes had jurisdiction to 
try the case, the plaintiff having had a separate and 
complete cause of action upon the bond entitling him 
to recover the annual interest as it accrued due The 
fact that forgery of the bond is set up as a defence 
makes no difference Anantha Naeaiyanappaiyan 
alias Asvata Aiyan v Ganapaty Aiyan 

[2 Mad., 469 

Chetu Narayana Pillay v Ayampeeumal Am- 
balom 4 Mad., 447 

10. Separate causes 

of action each within Munsif 3 s jurisdiction — Several 
claims, each of which separately is within the Small 
Cause Court jurisdiction of a Distinct Munsif, may be 
joined together and form the basis of a suit m the 
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2 JURISDICTION— continued. 

General eases — continued . 

Small Cause Court As where there was an agree- 
ment that defendant should occupy land for two 
years and deliver a certain quantity of paddy at four 
specified periods, m a suit for lent, — Held that 
though the plaintiff might have sued for each instal- 
ment of rent as it fell due, the aggregate of such 
unpaid instalments should he deemed to be one cause 
of action Chockalinga Pihdai v. Kumara Yietj- 
thalam . . . . .4 Mad., 334 

11, Act XI of 1865 — 

Act IX of 1850 , s 34 — Cause of action , Dividing. — 
There is no provision in the Mofussil Small Cause 
Courts Act (XI of 1865), similar to section 34 of the 
Presidency Small Cause Court Act, IX of 1850, 
which forbids a plaintiff's dividing any cause of ac- 
tion for the sake of bunging two or more suits m the 
Small Cause Couits of the Piesidency. Umed 
Dholchand v Pie Saheb Jiva Miya 

[I. L. R., 7 Bom., 134 

12. Dwelling or carrying on 

business. — “ Dwelling ” — Actual residence — The 
actual piesence of the defendant within the jurisdiction 
of the Comt is not necessary, if he was there dwell- 
ing at the commencement of the suit, and a tempo- 
rary dwelling is sufficient to give jurisdiction to a 
Small Cause Court. Anantha Narayana v Peei va- 
na Kone 5 Mad., 101 

3 $, Dwelling — Casu- 

al residence — Act XLII of 1860 , s 4 — Mere ca- 
sual presence, or even residence for a tempoiary pur- 
pose, without the intention of remaining, is not 
dwelling within the jurisdiction of a Small Cause 
Court within the meaning of section 4 of Act XLII 
of 1860. A person resided at Coimbatore hut had some 
cultivated land within the local jurisdiction of Oota- 
camund, to which place he came to answer another 
demand against him, — Held that he did not dwell 
within tb^ jurisdiction of the Ootacamund Small 
Cause Court Saminatha Pillai v Vaeisai Ma- 
homed Ravattan . . .2 Mad., 304 

14. — Temporary ab- 

sence — Dwelling — Act XI of 1865 , s 8 — Although 
a defendant may he temporarily absent from his 
dwelimg-house, yet if he retains the same he will be 
held to dwell there within the meaning of the Small 
Cause Comt Act XI of 1865 To dwell m a place is 
to have one's permanent abode there. Mad ho Doss 
v. Sita Ram . . , . 3 N, W„ 121 

15. Temporary ab- 

sence from imprisonment — Residence . — Temporary 
imprisonment beyond the jurisdiction of a Small 
Cause Court was held not to bar the jurisdiction of 
that Court m respect of defendants who formerly re- 
sided withm its jurisdiction and whose families con- 
tinued to reside within it, the inference from the 
latter fact being that the defendants had an intention 
of returning to their former place of abode on the 
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Dwelling or carrying on business — conti- 
nued 

termination of their imprisonment. Gopal Chtjn- 

DEB SlBCAR V. KlTRNODHAR MOOCHES 

[7 W. R., 349 

10, Dwelling —Tem- 

porary residence . — Attendance at race meeting — 
In the case of a person attached to a regiment sta- 
tioned at Shajehanpoie, who had been gazetted to 
two years’ furlough in India, served with a summons 
issued out of the Small Cause Court at Meeiut whilst 
attendmg a race meeting at the lattei place m le- 
spect r of a debt contracted beyond tbe jurisdiction of 
that Court, — Held that if he had' not availed himself 
of furlough, but was only present on short leave at 
Meeiut, he was not dwelling within the jurisdiction 
of the Meerut Court, or if having availed himself of 
fui lough, he retained his permanent residence at 
Shahjehanpoie, and merely visited Meerut, for a few 
days, he was m that case also not dwelling at Mee- 
rut, but, if having availed himself of furlough, and 
having retained no peimanent place of residence at 
Shahjehanpoie, nor having any permanent place of 
residence elsewheie, he attended the lace meeting at 
Meerut with the intention of leaving that place after 
the races, and of proceeding elsewhere m the enjoy- 
ment of his furlough, in such case he must be held to 
have been dwelling at Meerut when the summons 
. was served. Mayhew v. Tullooh 

[4 NT. W., 25 

17. Residence as do- 

mestic servant — A suit is not maintainable at K. 
against a defendant who is employed as a domestic 
servant at M , and who is not shown to have any im- 
mediate or eaily intention of leturnmg to X , wheie 
his family aie continuing to reside , the woid Cf dwell " 
m section 8, Act XI of 1865, it being held, must be 
used m the stiict sense of actual residence Porgash 
Paeay v. Haohim . . , 7W.R, 417 

18 . Act XI of 1865, 

s. 8 — Place of dwelling — A seivant residing withm 
tjie jurisdiction of one Small* Cause Court 'who bas a 
family house withm the limits of the jurisdiction of 
another Small Cause Court m which his fathei lives, 
and which he himself occasionally visits, does not 
dwell withm the local limits of the latter Court with- 
in the meaning of section 8 of Act XI of 1865, and 
although the cause of action may have arisen there, 
a suit against him will not he m that Court Gkndtt 
Maihabi v Govind Atmaram 10 Bom,, 409 

19. Suit against wife. 

— Husband not m jurisdiction. — A suit against a 
woman living under the protection of her husband is 
not cognisable m a Small Cause Couit, if at the time 
of the commencement of the suit, the husband does * 
not dwell, nor personally or through a servant or 
agent carry on business, or work for gam, within the 
local limits of the jurisdiction of the Court. Bow- 
man v. Shawe . . . . 10W. R., 240 
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20. Commission agent . 

—Residence — Can vying on business . — A person who 
carries on business at a place by a commission agent* 
to whom *he only consigns goods, cannot be said to 
cany on business or personally to woik for gam with- 
in the local limits of a Couit wheie the commission 
agent resides Gopee Mohun Roy v. Protap 
Chunder Roy . . , .11 W. R., 530 

21. Act XI of 1865 , 

s 8 — Residence — Zemmdan business — Zenandan 
business is not such business as is intended by Act XI 
of 1865, section 8, and mookteais and kaipui dazes 
canying it on aie not seivants oi agents within the 
meaning of section 11 Wheie zemindars fiom the 
mofussil come m occasionally to the head-quaitei s of a 
Small Cause Couit to prosecute oi defend suits, settle 
business with cieditois oi foi social intercourse or 
medical treatment, and remain m then boat oi put up 
at the houses of their mookhteais and kurpui dazes, 
they cannot be said to have a “ lodging ” within the 
limits of the Court, such as is intended by section 8, 
explanation A. Nobin Chunder v Buroda Kant 
Shaha 19 W. R., 341 

Anonymous Case . . . 23 W, R., 223 

22. Act XI of 1865,. 

s 9. — Suit against Agent of Governor General , — 
A suit against an Agent to the Governor Geneial, on 
the pait of Government, is substantially a suit against 
Government, and ought, under section 9, Act XI of 
1865, to be bi ought m a Court having jurisdiction at 
the seat of Government. Roopun Tewaree v 
Buckle 10W.E., 142 

23. Residence m Can - 

ionment — Practising in Small Cause Court juris- 
diction — Where a pleader resides withm the limits 
of a cantonment, and practises as a pleader within 
the ■junsdictionof a Small Cause Court, both the Can- 
tonment Magistrate and the Small Cause Court Judge 
have concuirent junsdiction over him to the amounts 
respectively cognisable by them. Shapurji Jehan- 
gir v. Morgan . . 4 Bom., A, C., 187 

24 — Dwelling — Act XI 

of 1865 , s 8 — The defendant, an officer m a regiment 
stationed at Vellore, was sued for money due for the 
rent of a house occupied by him at Madras While 
absent on leave on medical certificate, he rented the 
plaintiff’s house at Madras, wheie he was residing at 
the time of the institution of the suit ; but he return- 
ed to Velloie pievious to the hearing of the suit The 
Small Cause Court Judge of Vellore held that the de- 
fendant was dwelling at Vellore at the time of the 
institution of the suit withm the meaning of section 
8, Act XI of 1865. Held that there was nothing in 
point of law to prevent the Judge from affirming his 
■jurisdiction. Kissun Sing v, Sturt 

[5 Mad., 471 
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25. Defendant resid- 

ing out of jurisdiction — Act XXIII of 1861, s 4 . 

— The provisions of section 4 of Act XXIII of 1861 
were applicable to Couits of Small Causes m the mo- 
fussil. Anpuenabai v, Saeharam Jagannath 

[6 Bom., A. C., 256 

26. Cause of action . 

— Defendant residing out of jurisdiction — Act 
XXIII of 1861, s 4 — When a cause of action had 
ansen withm the local jurisdiction of a Small Cause 
Couit, but one of several defendants lesided out of 
such jurisdiction, sanction might be given, under sec- 
tion 4 of Act XXIII of 1861, by the High Court to 
the Small Cause Court to tiy the suit. Mathura- 
das Jagjivandas v, Natha Baja 

[6 Bom., A. C., 131 

Mohur Ram Moodee v, Karbaree Sirdar 

[18 W. R., 312 

27. — Suit against 

joint obligors . — Act XLII of 1860, s 21. — An order 
from the High Court was necessary to enable a Court 
of Small Causes to entertain a suit against seveial 
obligors, one of whom at the time of filing the plaint 
was neither lesident nor personally working for gain 
withm the limits of its jurisdiction Such Older 
should be applied foi after the reception of the plaint, 
upon a statement of the circumstances of thepaiticu- 
lar case Section 21 of Act XLII of 1860 was to have 
the same operation as if Act XXIII of 1861 had form- 
ed part of Act VIII of 1859 when it became law. 
Sabhapati Mudali u. Muttusvami Mud a li 

[1 Mad., 106 

28. Mad. Civil 

Courts Act III of 1873 — Act XI of 1865, s 8 — 
Since the passing of the Madras Civil Courts Act III 
of 1873 the general control over all the Civil Courts 
is vested m the District Judge to whom the applica- 
tion should he made It is only in. cases where the 
defendant is beyond the local jurisdiction of the Dis- 
trict Court, and the Court before whom the suit is in- 
stituted has not otherwise jurisdiction under Act XI 
of 1865, section 8, that a reference to the High Court 
is necessary, anonymous . 8 Mad., Ap., 10 

29. Suit for debt 

against defendants with joint liability — Act XXIII 
of 1861, s 4 — A suit foi debt against two defend- 
ants whose liability was joint, but one of whom at the 
time of filing the plaint was neither resident nor per- 
sonally working for gam withm the limits of the juris- 
diction, might be tried by a Small Cause Court with- 
in whose jurisdiction the other defendant was resident 
at the time of the commencement of the suit, piovid- 
ed an order was obtained from the High Court under 
section 4 of Act XXIII of 1861. Rungiah Pillai 
v Chinnasami Pillai . . 3 Mad., 374 

3Q. — — Joint bond . — 

One of parties out of jurisdiction. — Act XI of i860 » 
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Dwelling or carrying on business - conti- 
nued. 

s 12 — In a suit brought on a bond jointly executed 
by the defendants, one of whom lesided m Calcutta, 
and the other within the junsdiction of the Munsif's 
Court at Alipore, — Held that it was cognisable by 
the Small Cause Court, although the authority oi the 
High Court was necessary before it was tried, and 
therefore, under section 12, Act SI of 1865, the 
Munsif had no jurisdiction to try the suit Khoda 
Baksh Mistri v. Beni Manual 

[6 B. Ij. R., 719, note : 14 W . R., 156 

31. — Account — Suit by gomashta 

for excess expenses. — A suit by a gomashta foi excess 
expenses incurred by him over and above the amount 
of rents collected by him, was held to be cognisable m 
the Small Cause Court, notwithstanding that the 
nature of the defence might lender it necessary to 
investigate the accounts of the mehal Peosunno 
Chunder Roy v. Sreenath See em a nee 

[7 W. R., 422 

32. Suit to recover 

balance of account by tehsildar . — A suit to recover 
the balance of mkasi papers furnished by defendant 
m lus capacity of tehsildar, there being an allegation 
m the plamt that the defendant verbally piomised 
to pay part of the sum claimed undei the circum- 
stances mentioned therein, was held not to be cog- 
nisable by a Court of Small Causes Srishteedhur 
Bose v Shama Churn Chose . 14 W. R„ 53 

See Grant v. Ram Tonoo Bhoomick 

[10 W. R„ 83 

33. Act XI of 1865 , 

s. 6 — Suit for balance due on account of rents — 
A suit for a balance due on account of rents collected 
from the plaintiffs' zemmdaris by the defendants' 
father acting as agent of the plaintiffs, is a suit m 
which money is claimed as due on a contract within 
the meaning of section 6, Act XI of 1865. Where 
the amount claimed m such a suit does not exceed 
R500, it is cognisable by a Small Cause Court, not- 
withstanding it may be necessary to go mto the ac- 
counts of both parties to determine what is due. 
Dyebukee Nundun Sen c.Mudhoo Mutty Goopta 

[I. Ii. R„ 1 Calc., 123 : 24 W. R„ 478 

34. Suit against 

guardian and manager of property for rents collect- 
ed by him. — Trustee bound to account. — In a suit 
to recover, from the guardian of a minor and the 
manager of his property who had granted to himself, 
benami, a farming lease of the minoi’s property, 
rents collected by him for which he did not account, 
— Meld that the defendant could not be considered 
simply as an agent to collect plaintiff's rents, but was 
bound as a trustee to account for the proceeds of the 
property, and that the claim was therefore not cogni- 
sable m a Small Cause Court. Ram Joy Mojoom- 
dar v. Kedar Narain Roy # , 25 W. R., 75 


r 
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35. Suit by principal 

against agent — Question of accounts. — A suit by a 
piincipal against an agent for adjustment and inves- 
tigation of disputed items of account which could 
not be determined withm six weeks, and which 
charged the agent with colluding with judgment- 
debtors, was held to be properly triable by the Civil 
Court, and not by the Small Cause Court Krishna 
Kinkur Roy v. Madhtjb Chunder Chuckerbutty 

[21 W. R., 283 

36. Act XL of 1858, s. 3.— De- 

f ending suit without certificate — A Com t of Small 
Causes, constituted under Act XI of 1865, is compe- 
tent, under section 3, Act XL of 1858, to allow any 
relative of a minor to institute oi defend a suit m bis 
behalf without a ceitificate of administration, where 
it has jurisdiction m l elation to the subject-mattei 
of the suit Khanto Bewah v Nund Ram Nath 

[15 W. R„ 369 

37. Alternative relief .— A ct XI 

of 1865 , s. 6 — In a suit by A , asking that B might 
be ordered to fill up an excavation oi to pay him R25 
as damages for the same, it appealed that theie was 
no giound foi the first relief sought Meld , the suit 
was cognisable by the Court of Small Causes Nanda 
Kumar Banerjee v Ishan Chandra Banerjee 

[1 B. L. A. C., 91 : 10 W. R., 130 

38. Arbitration. — Ciml Procedure 

Code , 5 827 — When a matter had been referred to 
arbitration without the intervention of any Court, a 
Small Cause Court m the mofussil had junsdiction to 
enteitaman application, under section 327 of Act 
VIII of 1859, to file the award, provided it related 
to a debt not exceeding the amount cognisable by 
such Court, and the defendant resided withm its 
jurisdiction Elam Paramaniok v Sojaitullah 

[1 B. L. R., A. C., 43 . 10 W. R., 85 

Bridge v Edalji Mancharji. Vithal Amba- 
ram v. Dayabhai Murlidhar 10 Bom., 54 

Gangappa v Kapinappa . 5 Mad., 128 

39. Army Act . — Army Act (44 and 45 

Viet , c. 58), s 144 — Proviso. — Jurisdiction — Suit 
against a soldier — Execution — A suit for recovery 
of a debt will he m a Small Cause Court as a Civil 
Court against a soldier in Her Majesty's service up to 
judgment, under proviso to section 144 of the Anny 
Act (Statute 44 and 45 Victoria, Cap. 58), however 
small may be the amount of the debt. The question 
whether the defendant is a soldier or not, arises only 
when the plaintiff seeks to execute his decree. 
Kisandas Budhmal v. Halpin 

[I. L. R # , 10 Bom., 218 

40. Army Act (44 

and 45 Viet , c , 58), ss 148 and 151 — Courts of Be- 
quest, their {jurisdiction.— Court of Small Causes , 
Power of — Construction of s . 151, cl. 1, of the 
Army Act „ — The Anny Act (44 and 45 Victoria, Cap. 
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58) gives jurisdiction to a Court of Small Causes m 
all actions of debt and personal actions against per- 
sons subject to militaiy law (other than soldiers in 
the regular forces) over which such Couit would 
ordinarily exercise jurisdiction, and provides a Court 
of Requests (section 148) for those cases only where 
an action of the value of R400 or under has to be 
bi ought against such persons at a place lying beyond 
the jurisdiction of any Small Cause Court Held, 
also, that the words 44 within the jurisdiction ” m 
section 151, clause 1, referred to 44 actions ” and not to 
44 persons.” Shere Ali v. Prenderg-ast 

[I.L.R., 13 Calc!, M3 

41. Attachment. — Attachment of 

immoveable 'property before judgment — A Couit 
which cannot attach primarily m execution of its de- 
ciee, cannot attach m anticipation of it. A Small 
Cause Court therefore cannot grant an attachment 
before judgment of immoveable property Martham- 
ma v Kittu Shereg-ara . . 6 Mad , 91 

42. Award.— Act XI of 1865 , s 6 

— Liability ansmg under an award — A liability 
arising under an award is not one of such a nature as 
to fall within the terms used in the Small Cause 
Court Act to denote the claims cognisable by such 
Court Guneshee v Chotay Lal 

[3 hr. W., 117 

Dub jan Singh v Sibia . . 7 IN'. W., 329* 

43. Claim to property seized 

m execution . — Act XI of 1865, s 6 — Title, Ques- 
tion of —A Small Cause Couit had no jurisdiction to I 
entertain a suit by a decree-holder to establish his 
judgment-debtor’s title to pioperty seized m execu- 
tion which had subsequently oeen leleased to a claim- 
ant under section 246, Act VIII of 1859, and to 

i ecover the value of the property from the successful 
claimant Ram Dhun Biswas v Kffal Biswas 
[ 1 B L. R., S. hf., 10 : 10 W. B., 141 

44. — , — - — — Suit to establish 

i igkt to personal property and to i ecover value of it 
— A suit on the pait of an unsuccessful claimant to 
establish his right to personal pioperty, and to 
recover the value of the same, is not cognisable by a 
Small Cause Court MooZdeen Gazee v Dino- 
bundhoo Gossamee . . 13 W. B., 99 

This latter case is not to be taken as extending the 
mle laid down m Mam Dhun Biswas v. Kefal Bis- 
was, IB L M , S N, 10, m suits by unsuccessful 
claimants undei section 246, Act VIII of 1859 
Pdnju v Oodoy - . 18 W. B., 337 

See Woomesh Chunder Bose a Muddun Mohun 
Sircar • 2 W. B., 44 

And Anonymous Case 

[2 W. B , S. C. C. Ref., 5 

45. Civil Procedure 

Code , 1877 — Owner to lecovei movent le property 


SMALL CAUSE COURT, MORUSSIL— 

continued . 

2 JURISDICTION — continued . 

Claim to property seized in execution — 

continued 

under £500 —The plaintiff was owner of moveable 
propei ty attached m execution of a decree, and 
his claim to such property having been rejected under 
section 246 of Act VIII of 1859, he bi ought this suit 
to recover possession. Held that the suit was cognis- 
able by a Mof ussil Court of Small Causes. Qucere, — 
Whether the new Civil Proceduie Code (Act X of 
1877) pi events or allows a suit, like the present, to be 
brought m a Court of Small Causes Nathu Ga- 
nesh v. Kalidas Umed . I. L. R. s 2 Bom., 365 

46. Suit to establish 

right to propei ty attached under decree. — Jurisdic- 
tion — - Civil Procedure Code, 1877, s 283 — Act XI of 
1865 , s 12 —A suit brought by a defeated claimant, 
under section 283 of Act X of 1877, to establish his 
right to and to recover possesssion of certain moveable 
pioperty attached m execution of a decree of a Small 
Cause Court, is within the jurisdiction of, and must, 
therefoie, under Act XI of 1865, section 12, he insti- 
tuted m a Small Cause Court Gordhan Pema v 
Kasandas Balmukundas . I. L. R., 3 Bom., 179 

47. — ■ Attachment of 

moveable property — Suit to establish right — Civil 
Procedure Code , s 283 — A suit under section 283 of 
the Civil Procedure Code by a party against whom an 
ordei under section 281 has been passed to establish 
his light to moveable propei ty attached m execution 
of a deciee passed by a Civil Court, and for such pio- 
perty, the same being less than R500 m value, is not 
a suit cognisable m a Court of Small Causes Ilahi 
Buesh v. Sita . . I. L. R., 5 All,, 462 

48. Claim for person- 

al piopeiiy and to set aside order disallowing 
objection to its attachment — Jurisdiction, — Act XI 
of 1885, s 6 — A suit to recover moveable property 
attached m execution of a decree and damages for its 
w long ful attachment, and to set aside the order dis- 
allowing an objection to its attachment, is not a suit 
cognisable m a Court of Small Causes. Mukand 
Lal v Nasirud-din I. L. R., 4 All., 416 

49. Suit for personal 

pi opertu — Suit to establish right — Civil Proceduie 
Code , s 283,— Act XI of 1865, s, 6 — A person who 
had claimed mo\eable pioperty attached m execution 
of a decree as his owm, and whose claim had been 
investigated and disallowed under sections 278 to 
281 of the Civil Procedure Code, sued, the property 
being under attaciiment, the deci ee-holder and the 
judgment-debtor m a Court of Small Causes for the 
pi operty or its value Held that the suit could not 
properly be regaided as a Suit 44 for personal pro- 
pei ty or for the value of such pioperty,” within the 
meaning of section 6 of Act XI of 1865, but must 
be regarded as a suit to establish the plaintiff’s right, 
m the sense of section 283 of the Civil Procedure 
Code, inasmuch as the plaintiff could not recover 
the property without clearing out of his way the 
ordei of attachment, which he could only do by 
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establishing bis right m the sense of section 283, 
and therefore the suit was not one cognisable m a 
Court of Small Causes Janakiammal v Vithena- 
dien , 5 Mad , 191 ; Kundeme Name Booche Naidoo 
v. JRavoo Lutchmeepaty Naidoo, S’ Mad , 36 , Gor - 
dhan JPema v. EJasxndas Balmukundas , 1 L JR , 3 
Bom , 179 , Chhaganlal Nagardas v. Jeshan JR, av 
Dalsukhram , I. L. JR , 4 Bom , 503 ; BalJcnsnna v. 
Kisansmgh , I. L. JR , 4 Bom , 505 , note , and Radha 
Kishen v Chotey Lall, 3 N. W 155, dissented from. 
Godha v. Naze Ram . I. L R., 7 All., 152 

50. — Suit to recover 

moveable property wrongly attached — Suit to set 
aside order of Munsif — A suit brought by an owner 
to recover moveable property of which he has been 
dispossessed by an attachment order, may, when the 
value of the property is less than R500, be main- 
tained m a Court of Small Causes, it being a suit for 
personal pioperty A suit “to have sold by auction 
certain propeity m respect of which the plaintiff 
obtained a deciee for a right of lien,” and also “to 
set aside the miscellaneous order passed by the 
Munsif,” is not cognisable by a Court of Small 
Causes. Radha Kishen v Chotey Lall 

[3 3ST. W„ 155 

Balmqettnd v . Leehraj . 3 17. W., 156, note 

51. Suit to establish 

right to personal property seized m execution of 
decree . — A suit to establish the plaintiff’s right to 
the exclusive possession of personal propeity, of which 
the plaintiff and hei husband had been dispossessed by 
actual seizuie m execution of a decree against the 
plaintiff’s husband, is cognisable by a Small Cause 
Court. Janaeiammal v. Viihenadien 

[5 Mad., 191 

52. Act XI of 1S65, 

S . 6. — Suit as to title to property taken m execution 
—A suit brought by a decree-holder to have it de- 
cided whether moveable property t.iken m execution 
is or is not the property of his judgment-debtor is 
not a suit cognisable by a Court of Small Causes. 
Jethabhai Bhaichand v. Bai Lakhtj 

[6 Bom., A. C., 27 

53. JPersonal pro- 

perty — Suit by decree holder . — A suit by a decree- 
holder to establish his right to attach and sell move- 
able property as belonging to his judgment-debtor, 
is not a suit for personal property withm the 
meaning of section 6 of Act XI of 1865, and a 
mofussd Court of Small Causes has no jurisdiction to 
entertam it, even though the value of the pioperty 
he such as to fall within its pecuniary limit CHHA- 
GANLAL NAGARDAS V. JEBHAN RAV DaLSUEHRAM 

[I. L. R«, 4 Bom,, 503 

Balkbishna v , Kisansing 

[I. L, R., 4 Bom,, 505, note 
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54. Suit by owner 

for personal pi operty . — The defendant, who was a 
farmer of revenue, attached a buffalo foi arrears clue 
fiom a thud party In a suit brought by the plain- 
tiff for a declaration that the defendant was not en- 
titled to attach the buffalo, — Reid that the suit 
should be filed m the Court of* Small Causes, inas- 
much as it was a suit by the owner to lecover per- 
sonal property, and fell withm the ruling m Chha - 
ganlal Nagardas v Jeshan JRav JDalsukhram , I. 
L JR., 4 Bom , 503 . Pagi Partap Hamir v. 
Vaeaj^ajq Mulchand , I. L. R., 8 Bom., 259 

55. — Suit to declare 

moveable property not liable to attachment — Civil 
JPtocedure Code , 1882 , s 283 — Certain moveable pro- 
perty having been attached m execution of a Small 
Cause aecree passed by the Comt of a Subordinate 
Judge, a claim thereto was preferred by M. and 
i ejected. M then brought a suit in the District 
Munsif ’s Couit foi a declaration that the propeity was 
Ins and was not liable to be sold m execution The 
suit was dismissed on the giouncl that it was cognis- 
able by a Court of Small Causes , — Reid that M was 
not bound to sue for recoveiy of the property, and 
that the suit was not cognisable by a Small Cause 
Couit constituted under Act XI of 18G5. Mahomed 
Koya v. Kashi . . I. L. R., 9 Mad., 206 

* 56. Civil JProcedwe 

Code (Act X of 1877), ss 280, 281, and 283.— Goods 
sold under execution — Section 283 of the Civil 
Procedure Code enables a party, against whom an 
order has been made m execution proceedings, to 
hung a suit to establish his lights, whatever they 
may be, but it says nothing as to the natme of the 
suit, oi the Comt m which it is to be brought Whe- 
ther the party is to sue m the Civil Court, or in the 
Small Cause Couit, depends entirely upon the natuie 
of the claim and the right which is sought to be 
enforced Where goods have been illegally seized and 
sold in execution, a suit by the ownei theieof against 
the purchaser for the goods or then value, will lie m a 
Small Cause Court, if the value of the goods is within 
the amount limited by law for the jurisdiction of such 
Court, but if the plaintiff makes the deciee-holder 
and the judgment-debtoi parties to the suit, and Ye- 
qun es a declaration of his right to the property, such 
a suit will not he m the Small Cause Couit. Shiboo 
Narad* Singh v Mudden Ally. Natabae Nandi 
v. Kalidass Pali 

[I. L. R., 7 Calc., 608 : 9 C. L. R., 8 

57. Suit for value of 

sheep wrongly attached and sold m execution of de- 
cree . — Where plaintiffs’ sheep had been attached in 
satisfaction of a decree against a thud paity, and the 
second defendant had purchased the property at the 
Court sale , — Reid that a suit merely to recover the 
sheep or theii value is cognisable by a Small Cause 
Couit. Kundemb Naine Booche Naidoo v Ravoo 
Lftchmeepaty Naidoo * .8 Mad,, 30 
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53. Cess. — Suit to recover arrears 

of cess — A suit bi ought to lecover aneais of a cess 
is not a suit of the natuie cognisable by Small 
Cause Couits Kasim An v. Shadee 

[3TsT.W., 21 

59 Act XI of 

I860 } $ 6 — Suit for zemmdari dues and cesses — 
The plaintiff claimed from the defendants, as pint 
decree-holders, a fouith share of the proceeds realised 
by auction sale through the Court of the Munsif of 
certain houses, situtate on land subject to a village- 
custom whereby a proprietary due of the above 
amount was recognised and payable to the zemmdai 
of the said land The Division Bench of the Righ 
Couit having refeired to the Full Bench the question 
whether claims for such zemmdai 1 dues or cesses 
weie in the natuie of suits cognisable by a Court of 
Small Causes, — Reid by the Full Bench that the claim 
as brought did not fall within any of the classes of 
suits cognisable by the Courts of Small Causes ahter 
if the due was payable m virtue of a contract. 
Nanku v. Board of Revenue 

[I.L.R.,1 All., 444 

60. — * Suit to recover 

road cess — Hoad Cess Act ( Beng . Act X of 1871), 
— A suit to recover load cess and public works cess is 
not a claim for money on a bond or other contract, 
but is a claim created and made recoverable by a 
special enactment of the Legislature, and does not 
fall within the provisions of section 6 of the mofus- 
sil Small Cause Couit Act David v Grish 
Chunder Guha 

[I. L. R., 9 Calc., 183 : 11 C. Xi. R., 305 

61. ; Act XI of 1865 — 

Jurisdiction — Water-cess — Payment by landholder 
— Implied contract by tenant to recoup — If a land- 
holder pays to Government watei -cess wdnch his ten- 
ant is legally bound to pay, a Small Cause Court, 
constituted undei Act XI of 1865, has junsdiction to 
decide a suit brought by the landholder against the 
tenant to recover the amount so paid by the land- 
holder. VENKATRAMAYA V. VlRAYA 

[I. L. R., 8 Mad., 4 

62. — — - Contract. — Suit for breach of 

contract on failure to register . — A suit to recover 
money paid as the price of land m consequence of ven- 
dor’s failuie to complete the bargain by registration 
of the deed of sale, is maintainable m a Court of 
Small Causes, being substantially a suit for bieach of 
contract for sale of land. Charoo Khan v Doorga 
monee 9 W. R., 498 

03. Suit for value 

of produce not paid under contract — Where a 
cultivator is a meie servant of the landlord, a suit 
for damages will lie against him m the Small Cause 
Court If the cultivatoi is a tenant to whom the 
landlord has sub-let the land, a suit for non-fulfil- 
ment of his contract by the tenant will not lie m the 
Small Cause Court but m the Revenue Courts under 
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Act X of 1859. Seeenath Dutt v Dwary Dhal- 
XiiE • . . 2 W. R., S C. C. Ref., 2 

64. — Suit for payment 

m kind — A suit to recovei a quantity of rice (or its 
value R300) in. return foi some paddy which had 
been taken by the defendant under contract was held 
to be cognisable by the Small Cause Court within the 
meaning of Act XXIII of 1861, section 27 Don 
Kumar v Soorjo Dutt Surmah . 22 W. R., 259 

65. Hindu son’s li- 

ability for family debt — The manager of a Hindu 
family having borrowed money for a proper and 
necessaiy puipose — his sou’s marriage— gave a bond 
to secure the debt, — Reid that a suit against the 
father and son to recover the money lent w r as cogni- 
sable by a Court of Small Causes under Act XI of 
1865. Puna Karuppana Piliai v Yirabadra 
Piliai . . . I. L. R., 0 Mad., 277 

06. Suit against sons 

m undivided family to enforce debt incurred by 
father — A suit against the undivided sons of a de- 
ceased Hindu father to enforce payment of a debt m- 
cui red by the latter is within the 3m lsdietiou of a Small 
Cause Couit, and that jurisdiction is not ousted by a 
plea that the debt was contracted for immoial pur- 
poses. Gopal Keistna Sastri v Ramayyangar 
[I. L. R„ 4 Mad., 236 

67. Share of trees cut 

by tenants — Second appeal — A suit by a zemindar 
foi one-fourth of the price of tiees cut by tenants is, 
when based upon contract, one of the natuie cogni- 
sable m a Corn t of Small Causes, and consequently, 
wheie the amount claimed is undei five hundred ru- 
pees, no second appeal lies m such a suit The prin- 
ciple laid dowm m Nanku v Board of Revenue, I, 
L R ,1 All,, 444, followed Hari Singh v Baldeo 
Singh . I. L. R., 2 All., 905 

68. — Suit for share of 

produce of trees — Landlord and tenant — Wajib-ul - 
urz — Jurisdiction of Revenue Court — Second appeal. 
— A suit by a landholder against a tenant for R130, 
being the value of a moiety of the produce of a grove of 
mango trees held by such tenant, such amount be- 
ing claimed m virtue of an agreement recorded in the 
wajib-ul- urz, and not m virtue of any custom or right, 
is not cognisable m the Revenue Court, but is cogni- 
sable m a Court of Small Causes, and consequently 
no second appeal in the suit wull lie Sarnam Tewari 
v Sakina Bibi . . I. L. R., 3 All., 37 

69. Act X of 1859, s 

10 — Suit for share of value of crops — The plaintiff 
as burgliadar, to whom the defendant had sublet his 
jote land, for the purpose of raising crops of kalai, 
undei a contract to share the produce between them- 
selves, sought to recover from the defendant R7-14 
as the value of his share of the crops which he (the 
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defendant) appropriated to Ins own use The defend- 
ant denied the existence of any such conti act, and 
contended that an action of this nature would lie only 
in the Revenue Court, and not m the Small Cause 
Court Meld that the plaintiff’s claim was not one 
for a sum exacted m excess of rent within the mean- 
ing of section 10 of Act X of 1859, and consequently 
the suit would lie in the Small Cause Court. Garib- 
ttlla Paramaniok v Fakir Mahomed Koltt 

[1 B. L. R., S. ST., 13 ; 10 W. R. s 203 

70. Suit on contract 

— Plaintiffs having obtained a sum fiom defendants 
on a bond, let certain land to them m ljara for a term 
of years on condition that the latter, after realising 
rents from the ryots, w T ould give credit on account of 
interest on the said bond, pay lent due to plaintiffs" 
landlord, and pay the balance to plaintiffs Having 
failed in the engagements, defendants w r eie sued m 
the Small Cause Court Meld that the suit was a 
suit on a contract, and w r as cognisable by the Small 
Cause Court Nobin Chundee Yodeo v Kedar 
Nath Chuckerbetty . 16 W. R., 228 

7L Suit against co- 

contractor — jSwzt for money due on a conti act — 
Plaintiff, defendant, and another party had jointly 
and separately contracted with Government to do 
ceitam work, depositing secunty and stipulating that 
a percentage upon the worth of the woik done should 
be retained m the hands of Government to meet the 
contingency of the Government mcuirmg expense m 
case of failure on the part of the contractors The 
contract was completed by one of the contractors, 
who received the amount which had been deducted as 
above, and gave a joint receipt for the same Meld 
that there was nothing m law to prevent plaintiff 
from recovering from defendant his share of the 
said amount Such a suit was not one for money 
due on a conti act and was not cognisable by a Small 
Cause Court Narain Doss v Ram Coomar My- 
tee . 15 W. R., 513 

72. Act XI of 1865, 

s 6 — Contract , Suit on — The word “contract"" m 
section 6 , Act XI of 1865, was intended to include a 
suit to recover money received by the defendant to a 
share of which the plaintiff is entitled , the founda- 
tion of the claim being tfiat the defendant with re- 
gard to the portion of the money which belonged to 
the plaintiff, received it for, and on behalf of, the 
plaintiff, upon an implied contract to pay it over to 
him Sitnkub Lall Pattuck Gyawal v, Ham 
Kalee Dhamin . . . 18 W. R., 104 

73. ' — — Suit to o ecover 

share m varshasan — Claim on implied contract — 
Suit to recover a shaie in a varshasan payable by the 
Gaekwar"s Government and received by the defend 
ant as the eldest member of the original grantee’s 
family, is cognisable by a Court of Small Causes m 
the mofussil, the claim being one on an implied con- 
tract, viz , a contract, by the defendant, to pay to 
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the plaintiff money received by the defendant to the 
use of the plaintiff. SunJcur Lall Pattuclc Gyawal v. 
Pam Kalee Dhamin, 18 W* P , 104 f followed 
Keshav JBhat v JBhagirthi JBai , 3 JBom , A C , 75, 
overruled Ratan Shankar Revashankar v 
Gulab Shankar Lalshankar . 10 Bom., 21 

See Bhimrav Jiyaji v Bhimrav Govind 

[11 Bom., 194 

74. Suit to recover 

share of annual allowance . — A suit to recover a shaie 
of an^ears of a varshasan or annual allowance paid by 
the Gaekwai of Baroda to the defendant, m which the 
plaintiff alleged he was entitled to a third share is 
maintainable m a Court of Small Causes Ratan- 
shankar Reva Shankar v. Gulabshankar Lal- 
shankar 4 Bom , A. C., 173 

75, Act XI of 1865, 

s 6 — Suit to recover arrears of annuity from 
endowed property — In a suit by a wudow of one 
of the descendants of the grantee of a vaishasan or 
annual allowance paid fiom the Government treasury 
for the peifoimance of leligious service m*a Hindu 
temple to recover ai reais due to liei husband’s branch 
of the family from another descendant who had i e- 
eeived the whole stipend,— Meld that this was not 
a suit for money due on a contiact or “for personal 

r property or ofchei wise,” wit inn the meaning of section 
6 of Act XI of 1865, cognisable by a Court of Small 
Causes m the mofussil. Keshavbhat v Bhagir- 
thibai . 3 Bom., A. C., 75 

76. Act XI of 1865, 

s. 6. — Suit for money borrowed by servant on under a- 
standing it would be repaid by master — A servant 
borrowed on account of his master a sum of money 
which was partly spent in satisfaction of his mastei’s 
debt, and partly taken by the latter and spent for his 
own private purposes No re-payment having Tbeen 
made by the master, the lendeis took out a decree 
against the seivant, who then sued the master to 
i ecover the money Meld that theie was a legal 
presumption that the money was advanced on account 
of the defendant on the understanding that it would 
be repaid , and that the action was one for debt with- 
in the meaning of section 6 of the Small Cause Court 
Act XI of 1865 Rash Monee Debia v Rajaram 
Sircar . . . .15 W. R., 80 

77 , Act XI of 1865 , 

s 6. — Suit for money on implied contract — Plaintiff 
took a lease from defendant, and a bakxjai setting 
forth a certain sum (R473-10) as due from the tenants 
on account of rent, and on the faith of the bakij’ai 
paid that sum to the defendant. He then sued the 
tenants foi the same, and was met with pleas either 
of payment to the defendant or of payments by 
assignment for tbe defendant’s debts. He then 
sued defendant for a refund Meld that the claim 
wab for money due under an implied contiact for the 
repayment of a sum under R50Q, and cognisable by a 
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Small Cause Court under Act XI of 1865, section 6, 
clause 4. Wuzeeb Mullick Siecab v. Nitumbinee 
Debee . . 18 W. R., 484 

78. ^ Implied contract, 

— Contract to indemnify against claim of superior 
landloi d — If A buys a tenure at a public auction 
benami m the name of B , he impliedly conti acts to 
indemnify B against the claims of the superior land- 
lord, and a suit by B. against A to lecover the 
amount of a decree obtained agamsu him by the 
supenoi landlord will lie m a Small Cause Couit. 
Kadaeessub Mookebjea v Gooeoo Ohuen 
Mookebjea . . . . 2 C. Xj. R., 388 

79. Second appeal — 

Relation resembling contract. — Contract Act , s. 70. 
— Act XI of 1865 , s 6 — On the death of K a dis- 
pute aiose among her heirs as to the succession to the 
shaie of a village of which she was the recorded pro- 
prietoi In January 1874 N., who was not one of 
her hens and who was not a shareholder m such 
village, was recorded m the revenue registei as lumbar- 
dar m respect of her share, and was so lecoidefl until 
Febiuary 1878, when his name was expunged and 
the name of B , who was one of the heirs, was recorded 
as proprietor. In a suit by N. against B. to recover 

* R70, being the amount he had paid on account of 

revenue m respect of such shaie foi the period 
between Januaiy 1874 and February 1878, — Meld -» 
that the suit was one foi damages under section 70 
of Act IX of 1872, within the meaning of section 6 
of Act XI of 1865, and aceoidmgly of the nature 
cognisable m a Couit of Small Causes, and no second 
appeal m the suit would lie. Nath Pbasad v Baij- 
nath . . . . I. L. R., 3 All., 66 

3Q. Payment of 

revenue by a person for another — Suit for reim- 
bursement — A suit by the piopnetor of one village 
who has been compelled to pay the revenue payable 
by the proprietor of another village for reimburse- 
ment is, where the amount of such payment does not 
exceed R500, a suit of the nature cognisable m a 
Mofussil Court of Small Causes. Math Prasad v. 
Baij Math , I L. R , 3 All., 66, followed Qxjttjb 
Husain v. Abul Hasan . I. L. R., 4 All., 134 

81. * — Relations resem- 

bling contract — Act IX of 1872 {Contract Act), 
ss 69, 70, — Payment of land revenue — Act XI of 
1865, s. 6. — The plaintiffs purchased laud belonging 
to the defendant at an execution sale, at which it was 
notified that arrears of revenue were due m lespect 
of the land The plaintiffs paid such arrears, and 
also the arrears which had accrued in the period 
between the sale and the date the plaintiffs obtained 
possession. They then sued the defendant m the 
MunsiFs Court to recover the amount they had paid, 
* — Meld that, with reference to the principle laid 
down in Math Prasad v Baij Math, I L R., 3 
Calc., 66, the suit should have been instituted m the 
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Court of Small Causes In the matteb op the 
petition op Ali Mazhae . I. L. R., 4 All., 152 

82. Contribution.— Sw? 2 for con- 

tribution — A Small Cause Court has no jurisdiction 
to try a suit for contribution Tamizobdin Mib- 
dha v Gappub Khan . 7 R. I*. R., Ap., 40 

83. Suit for contri- 

bution where theie is no contract — A suit for contri- 
bution, where there is no conti act, express or implied* 
cannot he entertained by a Small Cause Court Sbee- 
putty Roy v Lohaeam Roy 

[B. Xj. R., Sup. Vol., 687 : 7 W. R., 384 

Itcha Moxee Dossee v. Bama -Soondueee 
Dossee . . . .25 W. R., 73 

84, Suit against co- 

sharer for money recovered on joint decree — A smt 
against a co-sharer for a sum of money recovered by 
the plaintiff upon a decree which was joint property 
may be brought m a Small Cause Court Huso 
Mohtjn Roy v . Khettec Monee Dossee 

[12 W. R., 372 

85 , Suit for contri- 

bution under joint decree. — Act XI of 1865, s.6 — 
A Small Cause Court has jurisdiction to entertain a 
suit by one of seveial debtois against whom a decree 
for rent had been enforced against his co-debtors for 
contribution. The meaning of the word u contract 
in section 6, Act XI of 1865, considered Goyinda 
Muneya Tibuyan v Bapu . 5 Mad., 200 

80. . Decree against 

several defendants jointly — Second appeal . — A suit 
for contribution not founded upon contract, but in 
respect of money for which the plaintiff and the 
defendants m the contribution suit had been by a 
former decree made jointly liable, is not witbm the 
cognisance of a Court of Small Causes, which cannot 
deal with questions of equity. A second appeal will, 
therefore, lie m such a suit. Ram Bux Chittangeo v. 
Modoosoodhun Paul Chowdhry, B. L, R , Sup. Vol., 
675, followed. Math Prasad v. Baij Math, I L, R., 
8 All., 66, distinguished. Futteh Ali v Gunga- 

NATH Roy^ ^ ^ 8 Calc,, 113 : 10 C. L. R., 20 

qtj ... — - Honey paid in 

satisfaction of joint decree . — A suit for contribution 
for money paid by one judgment-debtor m satisfac- 
tion of a joint decree against him and others cannot 
be entertained by a Couit of Small Causes. Ram- 
lux Chittangeo v. Modoosoodhun Paul Chowdhry, 
B. L R , Sup Vol, 675* 7 W.R, dll, Shaboo 
Magee v. Moorai Mollah, B L. R , Sup Vol., 651, 
followed, Nathprasad v. Baijnath, I. L.R ,3 All., 
66, dissented from Ram joy Subma v. Joynath 

Suema ^ ^ ^ 9 Calc ^ 3Q5 . 12 0 L Bt5 3X4 

8 T 


JV 
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88 . Suit to recover 

a share of money recovered by co-plamtiff under a 
decree . — Act XI of I 860 (Mofussil Small Cause 
Courts Act) ) s. 6 — Meld that a suit to recover a 
share of money which had been recovered by a co- 
plamtiff: under a decree, was a claim for money due 
on a contract, within the meaning of section 6 of the 
Mofussil Small Cause Courts Act (XI of 1865), and 
was theiefore a suit of the nature cognisable by a 
Court of Small Causes, m which, under section 586 
of the Civil Procedure Code, no second appeal could 
he. Debi Das v . Lachman Singh 

[I. L. R., 7 AIL, 896 

89. Hindu law. — Co- 

parceners. — family debt — A deciee having been 
passed against the plaintiff: and defendant, undivided 
Hindu brothei s, jointly for a family debt, and the 
decree-holder having levied the sum decreed from 
the plaintiff, a suit was brought by him in a Small 
Cause Couit for contribution against the defendant. 
Held that, although that Court could entertain a suit 
for contribution, such suit could not be brought by 
the plaintiff against the defendant under the cir- 
cumstances of the case. Chellapilia Ratj Pan- 
TULU v. Balaeamaerishnaha Pantulh 

[I. L. R., 6 Mad., 424: 

90. — — — Agency, — Re- 

covery on joint decree — Plaintiff and defendant 
having been co-sharers m a decree m which the re- 
spective shares of the decree-holders were definitely 
fixed, defendant amicably received from the judg- 
ment-debtor his own share and plaintiffs share on 
her behalf. The latter brought the present suit to 
recover the same from defendant, whose plea was 
that the amount had been paid to the plaintiff. 
Held that if defendant acted as agent of the plain- 
tiff, there was a contract implied between them that 
the former would recover what was due fiom the 
latter, and pay it over or account for it to her, and 
that therefore the case came within the jurisdiction 
of the Small Cause Court Held that as the Sub- 
01 dmate Judge before whom the case came m appeal 
was also Small Cause Court Judge, he might have 
dealt with the case without referring the above point 
for the decision of the High Court. Shitmbhqonath 
Mozoomdab v. Kasheessubee Debee 

[13 W. R., 100 

91. ' ■■ Suit against co- 

sharer for contribution in respect of Government 
revenue . — A suit by a co-sharei for contubution in 
respect of Government revenue paid by him m excess 
of his quota is not cognisable by a Small Cause 
Court, as the extent of the share m respect of which 
contribution is sought cannot he determined without 
deciding a question of title. Kalee Nath Rot v. 
Nila Ram Phramanick . . 7 W. R„ 32 

92. . • — Suit for contri- 

bution in respect of money paid as revenue to save 
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estate from sale —A claim for money below 3EE500 
paid as revenue by one partner in an estate on ac- 
count of another m order to save the estate fiom 
sale is due under an implied contract between them, 
and is therefoie cognisable by a Small Cause Court. 
Ram Money Dossia v. Peaby Mohhn Mozoomdab 

[6 W. R., 825 

93, Suit to recover 

arrears of revenue compulsorily paid — A suit to 
recover arrears of revenue which the plaintiff was 
compelled to pay by the levenne authorities, hut 
whichrthe defendant was liable to pay, is cognis- 
able by a Court of Small Causes Paeastjeama * 
Ceedhmbeaiyan v, Keistnaiyan . 5 Mad., 462 

94. Suit by co-sharer 

for contribution to Government revenue . — A suit by 
a co-shaiei for contribution m respect of arrears of 
revenue paid by him m excess of his quota to save 
the entire estate from sale is not cognisable by a 
Small Cause Court Bbommoboop Goswamee v. 
Peannath Chowdby . . . 7W.E.J 17 

95/ Suit for contri- 

bution by co-sharer who has paid whole Government 
revenue — Where one of several co-sharers m an 
estate paying revenue to Government has paid the 
revenue due upon the whole estate to prevent it 
r-from being sold, a Small Cause Court has no juris- 
diction to entertain a suit brought by him against 
the other co-sharers for contubution. Rambfx 
Chittangeo v. Mqdoosoodhfn Paul Chowdhry 
[B. L. R., Sup. Vol., 675 
2 Ind. Jur., 35T. S., 155 : 7 W. R„ 377 

Modoosoodhhn Mozoomdab v. Bindobashiny 
Dossee . . 6 W. R., Civ. Ref., 15 

98. Suit for contri- 

bution — Co-sharers . — No suit for contribution be- 
tween coparceneis m a revenue-paying estate, or for 
contribution between coparceners m a jumma, will lie 
m the Small Cause Court Nobin Kbishna Cha- 
keavati v. Ram Kumar Chakravati Bfnni- 
jan Bibi v Mahammad Hossain 

[I. L. R., 7 Calc., 605 : 9 C. L. R., 90 

97. . Suit for share of 

revenue paid by mortgagee . — A suit by a mortgagee to 
compel a mortgagor to repay him the amount of 
Government assessment, which he has been com- 
pelled to pay when m occupation of the mortgaged 
property, is an obligation in equity to repay, and 
is not cognisable by a Court of Small Causes. 
Vithoba bin Keshavshet v. Shabajieav 

[5 Bom., A. C., 122 

98. * Suit to recover 

money paid to co-sharers as excess of rents-~k. suit 
to recover money alleged to have been paid m excess 
of plaintiff's share of rent on account of his co- 
tenant was held to be a suit for contribution, and as 
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such not cognisable by the Small Cause Court Pi- 
TAMBUR ChUCKLRBUTTY v . BhYRTjBNATH PALEET 

[15 W. R., 52 

99 — ■ Suit cognisable 

by Revenue Court — Suit to recover money paid to 
prevent sale for ai rears of tent — The plaintiff &ucd 
to lecovei money paid m oidet to prevent Ins land 
fiom being sold at the instance of the defendant foi 
non-payment of an ears of rent under Madias Act 
VIII ot 1S65, the plaintiff’s allegation being that no 
rent was due to the defendant Held that the 
Small Cause Couit had no junsdiction, because the 
suit was cognisable befoie a levenue officer Shaun- 
KAKA SUBBIEN V, VELLAYAN CnETTY 

[5 Mad., 179 

100. Suit by surety 

against pi mcipal for recovery of money paid on ?us 
account — Suit for contribution — A suit by a suiety 
foi lecovei y of a sum not exceeding R500, which he 
had to pay on account of his principal, is cognisable 
by a Small Cause Couit A suit foi conti lbution is 
not cognisable by a Small Cause Court, unless tlieie is 
a conti act, expiess oi implied, between the parties 
Shaboo Majee v Nooeai Mollah Joneep % 
Naboo. Bhaettt Chunder Dutt i Dengar Gope 
[E. L. R., Sup. Vol., 691 : 7 W. R., 386 

101 * Suit by o?vs 

suiety against another for conti ibution — Act XI 
of 1865, s 6 — A suit hy one suiety against anothei 
foi contnbution, wheie the suieties aie bound by the 
same mstiumcnt, is a suit on an implied coutiact, 
and, theiefoic, within the jurisdiction ot a Couit of 
Small Causes Gounda Muneya Tn uyan v JBapu, 
5 Mad ,200, aud Ratan ShanJcai v Gulalshanhai 3 10 
Bom , 21, followed Hari Teimbae v Abasaheb 
[I L R , 4 Bom., 321 

102. — Copyright.— Jurisdiction of 

Presidency Small Cause Conns — Copyright Acts 
XX of 1847, and XIIoflS76, s 1 —Bistnct Courts . 
— As the class of cases piovidcd for by section 7 of 
the Copyught Act (XX of 1817) was tiansfened to 
the junsdiction of the Calcutta Couit of Small 
Causes hy Act IX of 1850, notwithstanding tlie 
expiess language usedm section 7 of the Copyught 
Act, so hy analogy the jurisdiction m the same class 
ot cases ansmg m the mofussil was transfeircd to 
the jurisdiction of the mofussil Courts of Small 
Causes hy Act XLII of 1860 and Act XI of 1SG5 
But schedule l of Act XII of 1876, amending Act XX 
of 1847, has now le-transf erred the jurisdiction m 
such suits to the District Courts In the matter 
OP THE PETITION OF HAMEEDOOLLAH HaMEED- 

oollah v Mahomed Asghur Hossein 

[I. L. R., 6 Calc , 499 : 7 C. L. R. s 471 

103. -■■■ Costs. — Suit for costs incurred 

in suit to compel registration of document — An 
action lies m a Small Cause Comt for the recoveiy 
of costs inclined hy the plaintiff m a suit to compel 
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registiation of a document Chengttlta Raya 
Mitdali v Thangatchi Ammal . 6 Mad , 192 


104 Customary payments. — 

Proprietary due. Suit for — A suit for lussum (a 
propnetary due) not claimed as lent noi under a 
conti act but hy custom, payable by cultivators m 
occupation of the land either as proprietors oi ryots 
is not of a nature uiable by a Small Cause Couit. 
Ebeahim Saib v . Nagasami Gurukal 

[I. L. R , 3 Mad., 9 


105. ■ — ■ — Suit for mam- 

dar for proprietary dues — Suits for piopnetaiy 
dues, to which the mamdai as the ownei of the Mi- 
lage lays claim, aie not cognisable by a Court of 
Small Causes They aie not paid as rent, nor are 
they claimed undei any contract, Subramanian 
Chetti o. Prince of Arcot 

[I. L. R , 2 Mad., 148 

106. Suit for share 

of laymans’ collections — A suit foi a share of the 
collections made fiom “jujmans” in letuin foi spi- 
ritual instruction is not of thenatuie cognisable by 
a Couit of Small Causes under Act XI of 1865 
Ckoonnee LiAll v Gouree Shuneur 

[1 Agra, 84 


107 . Damages.— Act XI of 1865, 

s 6— Suit for damages foi personal injury —By 
section 6 of Act XI of 1865, suits to recovei damages 
for peisonal injury cannot be bi ought m a Mofussil 
Small Cause Court, unless actual pecuniary damage 
has resulted fiom the mjuiy That section ex- 
cludes fiom the "junsdiction of the Mofussil Small 
Cause Couits suits foi defamation, infringement of 
right, and the like, where no actual pecumaiy dam- 
age has been sustained hy the plaintiff, and wheie 
the me as uie of damages to he aw aided is often a, 
question of some nicety but does not exclude suits 
foi actual damages merely because, besides the actual 
pecuniary loss sustained, the plaint asks for some- 
thing additional foi loss of chaiacter, or otbei inde- 
finite nriury Dtjrga Pfrshad v Asa Jobaha 

[X L R., 5 Calc., 925 6 C. L. R., 487 


208. - — Suit for damages . 

— Loss of reputation— Wheie actual pecuniary 
damages have resulted from peisonal injury, the suit 
foi damages as a whole will lie m the Small Cause 
Couit, e\en though it should include damages for 
loss of reputation or othei claim for damages not 
cognisable m the Couit Gung-a Naeain Moytro 
i i Gudadhur Chowdhry . 13 W. R., 434 

Mansing Labtji»g v Theeam Doioye 

[22 W. R., 395 


109 


Suit for dam- 


IPS for malicious prosecution — A suit properly 
Legmg a malicious piosecuticm and special pecuni- 
y loss resulting theiefiom is cognisable in a Small 
mse Couit SllARAMAN V SUSA PlBBAI _ 
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110. Compensation 

for personal injury — Actual pecuniary damage 
The plaintiff m a suit f oi compensation for malicious 
prosecution claimed R20O as compensation for the 
mental annoyance caused him by such prosecution, 
and R25 the actual expense incurred by him m 
defending himself fiom the charge made against 
him. Metd , with reference to section 6 (3) and sec- 
tion 12 of Act XI of 1865, that the suit being one 
for the recovery of damages on account of an alleged 
personal injury, from which actual pecuniary dam- 
age had lesulted, it was cognisable and should 
have been instituted m the Court of Small Causes 
having local jurisdiction. Gunga Mar am Moytro v 
Gudadhur Chowdhry , 13 W. R , 434 , and Brojo 
Soondur v Mshan (Thunder Roy, 15 W R , 179, 
followed, Debi Singh v. Hanuman TJpadhya 

[I. L, R., 3 All., 747 

111. s — Act XI of 1865, 

s 6 — Suit for damage to crops — The term “ dam- 
ages” m section 6 of Act XI of 1865, includes 
damages to crops, and a suit to recover damages for 
the wiongful reaping and carrying off the produce 
of certam fields is cognisable by a Court of Small 
Causes. Daub Sinha «. Rughnundun Sinha 

[3 N. W., 101 

112. Suit for value 

of produce carried off by defendant cultivating 
plaintiff 3 s land without consent — A suit to recover 
the value of produce earned off without plaintiff's 
consent from his land, which had been forcibly 
retained m the cultivation of defendant No. 1, 
assisted by defendant No 2, was held to be a suit 
not for rent, but for damages Karoo Kahar v 
Nauboo Singh . . , . 24 W. R., 380 

113. Suit for dam- 

ages for value of timber washed up and talcen away 
by Government — Wheie a landowner sued for dam- 
ages for the value of timber carried away by Gov- 
ernment after being washed on to his estate and to 
have his right declared as against Government to all 
timber that m future might he washed on to his 
estate, — Meld, the suit was not one which was cognis- 
able by a Court of Small Causes. Chutter Laid 
Singh v Government . . . 9 "W. R., 97 

114. Suit to recover 

value of fishing -nets, — The plaintiffs sued the defend- 
ants m the Small Cause Court to recover the value 
of ceitam nets, the property of the plaintiffs, of 
which the defendants had taken wrongful possession, 
and damages for the loss sustained by the plaintiffs, 
m that they were unable to carry on their business 
as fishermen by reason of the detention of their nets 
by the defendants, — Meld that the Small Cause 
Court had jurisdiction to entertain the suit. Ma- 
duthan v Stjbbier , . . 6 Mad., 34 

115. Suit for dam- 

ages for illegal attachment . — Civil JProcedure Code , 
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1859, ss 81 and 88 —Certain moveable properties, 
fishing nets, &c , having been attached under Act 
VIII of 1859, section 81, the suit was eventually dis- 
missed and costs awaided to the defendants, who 
theieupon sued the plaintiffs to recovei damages sus- 
tained consequent on the attachment, viz , first, for 
what could have been earned by means of the fishing 
nets, had they not been under attachment; and second, 
for injury suffered by the nets owjng to caielessness 
and exposure Meld that the suit was properly cog- 
nisable m the Small Cause Court, and the Judge was 
at liberty to take into consideration both elements of 
damage r Such a suit would only he baned when 
compensation had been awarded undei section 88 
of the Civil Piocedure Code. Goburdhun Majhee 
v Banee Chunder Doss . . 21 W. R., 375 

1 X 0 , Suit for dam- 

ages for breaJcmg wall . — In a suit for damages for 
bieakmg down and lemovmg bricks from a wall, where 
defendant's plea was bond fide pui chase foi value 
fiom plaintiff's predecessor, and plaintiff leplied that 
the sale was invalid, as one made by a Hindu widow 
without legal necessity, —Meld that the suit was 
cognisable by a Court of Small Causes. Shumbhoo 
Chunder Mui-liok v Pran Kristo Mulliok 

[13 W. R., 105 

117 . Suit for dam- 

ages for omission to certify payments to the Court — 
Meld that a suit will lie m the Small Cause Couit for 
damages sustained m consequence of decree holder 
fraudulently omitting to certify to the Court the pay- 
ments made by plaintiff m satisfaction of a deciee 
out of Court, when there was a contract made that he 
should so ceitify them. Bhugoban Tantee v. Go- 
bind Chunder Roy . . .9 W. R., 210 

But unless there is actual damage the suit should 
he dismissed. Mohim Mundul v. Kara Chand 
Naek 13 W . R., 147 

118. : Suit to recover 

money paid to save estate from sale — A suit to re- 
cover money as damages, measunng the loss to w'hich 
plaintiff was put by having to pay on behalf of de- 
fendant money which defendant had agreed to pay 
out of the purchase-money in older to save from sale 
m execution of a decree an estate which plaintiff had 
purchased from him, is a suit cognisable by a Small 
Cause Court, from whose decision no special appeal 
lies Ramgutty Gangooly v . Kuealee Pershad 
Gangooly . . . . 17 W. R., 440 

119. Suit to recover 

money paid for defendant.— Act XI of 1865, s, 6 — 
A suit to recovei money which plaintiff has paid for 
defendant is m the natuie of a suit for ‘damages, as 
described in section 6 of the Small Cause Court Act. 
Gopal Surnohar v Goyaram Siroar 

[13 W. R„ 273 

120. Act XI of 1865, 

s. 6 . — Suit for damages . — A suit to recover tho price 
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of the skm and flesh of an ox, brought by a Mahar 
who asserted an hereditary rrght to carry away dead 
animals of the village to which he belonged, and take 
then skins, is a suit for damages, and cognisable by a 
Couit of Small Causes. Khandu valad Kebu v 
Tatia yalad Vithoba . 8 Bom., A. C., 23 

121. Suit for dam- 

ages — Act XI of 1865 , s 6 — An action to recover 
from the hands of defendants money collected from a 
landed estate which had been charged with the pay- 
ment theieof under an mstiument to which the 
defendants had not been paities was held to be a 
peisonal action for damages within the meaning of 
Act XI of 1865, section 6. Bhugobutty Chuen 
RaJPAYE V' Shaeoda Peeshad Sookul 

[22 W. R., 298 

122. — Suit to recover 

as damages profits from service lands. — Mad 
Beg VI of 1881 , s . 3 — A Small Cause Court has no 
jurisdiction to entertain a suit to recover damages 
claimed in respect of the profits which the plaintiff 
would have derived from service mam lands by reason 
of section 8 of Regulation VI of 1831 Toppya 
Pillay V. PEpDoo Pillay . . 5 Mad., 383 

123. — — Suit by repre- 

sentative for share of debt due to deceased . — With- 
drawal of money on deposit by other representatives ^ 
— Wrongful act — The legal representatives having 
allotted the estate of the deceased m certain shaies 
among themselves, a sum of money less than R500, 
the entire amount of a debt due to the deceased, was 
deposited with a banker by the debtor, and was with- 
drawn by certain of the legal repiesentatives The 
others thereupon sued m the oidmary Civil Court for 
their proportionate sliaie Held that the suit was a 
suit for damages caused by the wrongful act of the 
defendants in withdrawing the whole amount, and 
was therefore cognisable by a Small Cause Court 
Kumbunnessa v. Sujan . . 10 C. L. R„ 31 

124. Suit for dam- 

ages for fraudulent concealment and misrepresenta- 
tion — A suit to recover R300 paid by plaintiff to de- 
fendant under a fraudulent concealment of the fact 
that defendant was engaged as mooktear for another 
party who had brought a suit against plaintiff, and 
upon a fraudulent misi epresentation by defendant 
that he was conducting plaintiffs case when m fact 
he was acting for th^ opposite party, was held to be 
substantially a suit to recover damages for the injury 
sustained by plaintiff by reason of the fraudulent 
concealment and misrepresentation, and to be cognis- 
able by a Small Cause Court. Patima Begum v. 
Moosa 18 W. R., 128 

125. " — — — Suit for dam- 

ages f oi withholding receipt for rent . — A suit for 
damages for withholding a receipt for rent is not 
cognisable by a Court of Small Causes, and therefore 
was held not to come under the purview of Act 
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XXIII of 1861, section 27 Shoylendeo Geek 
SUNNYASEE V PATOO DOSS BuSANEA 

[23 W. R., 304 

126. Suit for Recovery 

of money paid to but misapplied byiyaradar — A suit 
for the recovery of money alleged to have been paid 
by the plaintiff to an ijaradar on account of arrears 
of rent, when the same has not been applied to the 
purpose for which it was given, or when a leceipt for 
it is withheld from the plaintiff, is not cognisable by 
a Small Cause Court, hut by a Munsif under section 11, 
Bengal Act VIII of 1859 Bbojonath Dey v Shum- 
boo Chundeb Chattebjee . . 18 W. R., 25 

127. Act XI of 1865 , 

s 6 — Suit for overpayment by mistaJce — Contract 
Act , s. 72 — A suit under section 72 of the Con- 
tract Act to recover from a ci editor the amount 
of an overpayment made to him by mistake is a suit 
for damages, withm the meaning of Act XX of 1865, 
section 6, and is accordingly cognisable by a Mofussil 
Court of Small Causes. Badbunnissa v Muham- 
mad Jan . . . I, L. R., 2 All., 671 

128. Declaratory decree. — Suit 

to determine coparcener 9 s rights in moveable pro- 
perty —A Small Cause Court has no power to en- 
tertain a suit for a declaratory decree. There is 
nothing to prevent a Small Cause Court fiom de- 
termining whether a person, who has been made a 
co-plamtiff and claims as a coparcener of the original 
plaintiff, has any right to the pioperty sued for. 
The decree m such a case, if given m favour of the 
plaintiffs, must older that the parties do recover 
possession of the property sued for m such shares as 
the Judge may consider them to be entitled A de- 
claratory decree of the relative rights of the parties 
cannot be made. Akbae Ali v Jezuddin 

[X, L. R., 8 Calc., 399 

129. Suit for declar- 

ation of right to bring property to sale as liable to 
attachment. — A suit m which the plaintiff sues for a 
declaration of his right to bung ceitam propeity to 
sale as the property of his judgment- dehtoi, cannot 
he entei tamed by a Small Cause Couit Rameshub 
Kulwab v. Behaeee Seth 

[3 TsT. W., 208 : Agra., F. B., Ed, 1874, 254 

130. Suit for de- 

claration of right and for consequential relief — A 
suit m which the plaintiff prays the Court to consider 
and declare his light as heir, and for consequential 
relief, is not within the cognisance of a Small Cause 
Court. Kola Aheee v. Sajna Ahdtub 

[3 1ST. W., 105 

131. Act XI of 1865, 

s, 6 — Declaration that bond is satisfied — Claim for 
money on bond — A claim for money on a bond as 
specified m Act XI of 1865, section 6, does not include 
a case for a declaration that the bond has been 
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satisfied and is inoperative A suit of that descrip- 
tion if maintainable, must "be hi ought m the regulai 
Court. Agur Mullick Mundul v Debnate 
Chatterjee ... 24 W. R., 190 

132. Suit for declar- 

ation of right to moveable property wrongfully 
taken, — Where a suit is brought for pi opeity wrong- 
fully taken by the defendant praying for restoration 
of such property either to the plaintiff directly or to 
some other person wholly or partly as agent for the 
plaintiff, it is a ‘‘suit for pioperty” within the 
meaning of the Small Cause Court Act (XI of 1865), 
and if the propeity is moveable and of less than 
R500 m value, the suit is then a small cause Ac- 
coidmgly where the plaintiffs, who weie co members 
with the defendants of a division of a caste, and as 
such, tenants -m- comm on with them of certain cook- 
ing vessels of less than ft 500 in value, were excluded 
by the defendants from possession and common use 
of the vessels, and sought for a declaration that the 
plaintiffs and the defendants were equally entitled to 
the use of the said vessels, and fox lestoration of the 
same to some thud person who should hold them to 
the use of the plaintiffs and defendants, — Held 
that the suit was not a suit for a declaratoiy decree, 
but for the recovery of propeity within the meaning 
of the Small Cause Court Act (XI of 1865), and as 
such, was exclusively triable by a Small Cause Court 
The proceedings of the lower Courts were pronounced 
null, and the plaint directed to he returned for 
presentation m the proper Court. Kalian Dayal 
v. Kalian Narer . I. L R., 9 Bom., 259 

133. — — A suit for a de- 

claration of right hy a person against whom an 
order has been passed undei section 280 of the Civil 
Piocedure Code, 1877, will not he m the Small Cause 
Court JRamdhan Biswas v Xefal Bisivas, 1 B L 
R„ 8 A 10 10 W R , 141 , Moozdeen Gazee v 
Dmobundhoo Gossamee, 13 TV, JR., 99 , and Woomesh 
Chunder Bose v Muddun Mohun Sircar , 2 W, JR., 
44, discussed and explained Shiboo Narain Singh 
v Mudden Ally. Natabar Nandi v Kalidass 
Pali • I* Xu R., 7 C&lc,, 608 j 9 C. Xu R., 8 

134. Decree — Suits to recover cer- 

tain decrees , and claim to execute them — In addition 
to a claim to recover certain decrees, amounting 
togethei m value to less than R500, tfie plaintiffs 
claimed a deeiee authorising them to put the same 
into execution The suit was not a suit of the nature 
cognisable by a Court of Small Causes Balam 
Das v, Dwarka Das . , 7N, W., 88 

135 . on d ecree 

of Civil Court — A suit cannot be maintained m a 
Small Cause Couit m the mofussil to enforce the 
decree of a Civil Court Manohharam Kalliandas 
v. Bakshe Saheb Mir Maintjdin Khan 

[6 Bom., A. C., 231 


SMALL CAUSE COURT, MOFUSSIL- 

continued . 

2 JU RISDICTION — continued. 

Decree — continued . 

133, . Suit for balance 

due on decree of Small Cause Court — A suit cannot 
be maintained m a Small Cause Court m the mofussil 
to recover the unsatisfied balance of a decree of such 
Court Sandes v. Jomir Shaikh . 9 W. R., 399 

137. — Suit for instal- 

ment of decree under Act X with stipulation for 
execution of decree m default — Where a defendant 
agreed to pay the amount of a decree under Act X 
by two instalments, and the remedy provided for the 
enforcement of the contract m the event of the de- 
fendant making default was the execution of the 
deeiee, and not a suitm the Civil Couit, — Held that 
a suit would not he m the Small Cause Couit to re- 
covei the amount of the second instalment. Aghore 
ChUNDEB MoOKEEJEE «?. WOOMASOONDEBEE DEBEA 

[7 W.R., 216 

138. Suit to set aside 

decree of Small Cause Corn t — A suit to set aside a 
deeiee of a Small Cause Court when no defect of 31111s- 
diction is manifest on the face of the proceeding, and 
where there is no reason to suppose that the decico 
was obtained hy fiaud or collusion, cannot be main- 
tained in a Court of Small Causes. Bama Soonduree 
Debee v, Kaminee Bewa . 10 W. R., 352 

139 . Deed. — Suit for reformation 

r of a deed — A Small Cause Couit has no 3urisdiction 
to entertain a suit for the re-foimation of a deed. 
G-ulabhai Mondas v. Da* abhai Govardhandas 

[10* Bom., 51 

140. — - Suit as to vah- 

duty of gift or deed of sale by Hindu law — A Small 
Cause Court has juiisdiction in cases involving ques- 
tions as to the validity or othei wise under the Hindu 
law of a deed of gift or a deed of sale Grisk 
Chunder Roy v, Gobind Singh . 17 W. R , 88 

See Roghooram Biswas v Ramohunder Dobby 

[W. R., F. B., 127 * B. L. R., Sup Vol„ 34 

and Hurree Persad Malee v Koonjto Behary 
Shaha . . Marsh., 99 : 1 Hay, 238 

141. Dower. — Suit for dower under 

Tcabinnamah — A suit for the mau33il or exigible 
portion of dower due to plaintiff under a kabm- 
namah is cognisable by a Small Cause Court, under 
section 6, Act XI of 1865, notwithstanding that ques- 
tions of veiy considerable difficulty may he raised m 
it collateially with regaid to the validity of the mar- 
riage The decision of the Small Cause Court on 
such collateial matters has not the same effect as the 
decision of the Court which had ."jurisdiction to deter- 
mine them m a suit regularly hi ought for that pur- 
pose. Hala Khooby Bibee v. Baboo Koshye 

[17 W, R., 512 

142. Suit for defer- 

red dower — Act XI of 1865, s, 6, — A suit for de- 
ferred dower or muwajjal, payable to the wife by 
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the husband upon her divoice, or upon the husband's 
death by his heirs out of his estate, is cognisable by 
a Small Cause Court. Hayatunnissa Bibee v * 
Asirooddeen ... 18 W . R., 304 

143. Suit for pro- 

perty conveyed m lieu of dower — Held that a suit 
foi R100 would not lie m the Small Cause Court upon 
a deed by which the defendant conveyed to the plain- 
tiff, m lieu of the amount (R100), due to hei as a 
dowei, a half share m all his property, moveable and 
immoveable, and under which deed, theiefoie, the 
plaintiff was entitled to a moiety of all such piopeity, 
but could not sue for the sum originally stipulated 
foi. Neeloo Beree v. Misser Biswas 

[6 W. R., Civ. Ref., 12 

144. Foreign judgment.— Juris- 

diction* — Suit on foreign judgment*— A suit upon a 
foieign judgment is not cognisable by a Couit of 
Small Causes established under Act XI of 1865 
Anakattil Narayana Krishnan Karthavtt v 
Kooheri Pilo Pii>o , . I. L. R., 6 Mad., 191 

145. Suit on foreign 

judgment — Judgment of Court of Native State — 
No suit is maintainable m a Small Cause Court m 
British India founded upon the judgment of a Court 
situate m a Native State { Bh a - vanish aw ear She- 

VAKRAM V. PURSADRI KALIDAS 

[I. L. R., 6 Bom., 292 

146. Government. — Suit to which 

Government officials are parties — Act XI of I 860 , 
«« 1 , 6 , and 9 — Local Government — A suit, within 
the pecuniary and other limits prescribed foi Courts 
of Small Causes, m which an officei of Government is 
a party, in his official capacity, may be entertained 
by a Court? of Small Causes m the mofussil The 
phrase <e Local Government '' used m section 9, and 
defined m section 1 of Act XI of 1865, does not 
apply to the Collector of a district, hut lather to the 
Governors or Lieutenant-Governors of Presidencies, 
or Commissioners of Provinces. Desalji Manaji v* 
Hemadalli Imam Haidarbaksha 

[10 Bom., 308 

147. Intestacy. — Suit for money as 

share under an intestacy — The decree of a Small 
Cause Court was annulled as made without jurisdic- 
tion in a suit to recover money as personal property 
in respect of a shaie under an intestacy. Grish 
Chtjnder Singh v. Atjna Dossee . 17 W, R., 46 

Nobin Chttnder Gossamee v* Dribo Moyee 
Debee . . . . 17 W. R„ 520 

148. Suit for posses* 

sion of personal property as heir under former 
deci ee — A suit foi possession of personal property to 
which the plaintiff has been, by a decree in a former 
suit, declared entitled as heir of a third peison, is not 
a suit coming w ithm the second exception to section 
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6 of Act XI of 1865, and is therefore, where the 
value is not beyond the jurisdiction, cognisable by a 
Court of Small Causes, and consequently no appeal 
lies from the decree m such a suit Moheshur 
Mondtjl v. Koilash Nath Mondul 

[7 C. L. R., 71 

149. Maintenance. — Suit for 

arrears of maintenance — Right to maintenance — 
A Small Cause Couit has junsdiction only as regards 
arrears of fixed maintenance, bpt not to determine 
the right to receive it Bhugwan Chttnder Bose 
v. Bindoobashinee Dossee . . 6 W. R., 286 

150. — Suit for arrears 

of maintenance — Held that a suit by a widow for ar. 
rears of maintenance fixed by a Munsif's decree, where 
defendant urged non liability on the ground that the 
pioperty of plaintiff's husband was exhausted, and 
that defendant had already brought an action m the 
Munsif's Court for release from his liability, was not 
cognisable by the Small Cause Couit Kaminee 
Dossee v Bishonath Shaha . . 9 W. R., 214 

Hema Rooeree v. Ajoodhya Pershad 

[24 W. R., 474 

151. — Suit by Hindu 

widow. — Held that a suit for maintenance by a 
Hindu widow is cognisable by a Court of Small 
Causes m the mofussil. Judal Rom Ranchhod 
Mijlji v Hiea Mtjlji . . 4 Bom, A. C„ 75 

Ramchandra Dikshit v, Savitubai 

[4 Bom., A. C., 73 

But see qu&re in Ramabai v. Trimbak Ganesh 
Desai 9 Bom., 283 

152. Suit for main- 

tenance — In the absence of any special bond or other 
contract for the payment of maintenance, a suit for 
maintenance is not cognisable m a Court of Small 
Causes m the mofussil. Sidbingapa v Sidayakom 
Sidbingapa . . I. L. R., 2 Bom., 624 

Nobin Kalee Debea v, Bindobashinee Debea 

[5 W. R., S. C. O. Ref., 5 

153. Suit for main- 

tenance — In a suit by a Hindu widow against her 
husband's brother for an allowance as maintenance 
and for the expenses of a pilgrimage,— Held (follow- 
ing Sidhngapa v. Sidava kom Sidhngapa , I* L* R , 
2 Bom , 624) that the suit, although for a sum under 
R500, was not cognisable by a Court of Small Causes 
under Act XI of 1865, there being no allegation that 
the maintenance claimed was secured by bond 01 
other special contract H ohm Kalee Debea v Bindo- 
bashinee Debea, 5 W , R . 7 S C C. Ref, 5, followed. 
Apaji Ceintaman Deydear 0 Gangabai 

[I. L. R., 2 Bom., 632 

154. — Act XI of 1865, 

s, — Civil Court * — Sutt by the mother of a child to 
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Maintenance — continued, 
recover from the father the cost of its maintenance 
—A Mahomcdan wife, divoiced by her husband while 
pregnant, subsequently gave birth to a son. The 
father lefused to maintain the child, which was 
therefoie maintained by the mother, who now sued 
the father to recover the amount expended by her in 
the child's maintenance. Meld that the obligation 
on which the suit was based was one, if it existed at 
all, that was imposed on the father by the law, and 
did not arise out of any contract, express or implied , 
hence the suit was ope not cognisable by a Court of 
Small Causes, but by tbe ordinary Civil Court 
Ntjrbibi v Husen Lab * X. L. It,, 7 Bom., 537 

q 55 4 Suit for breach 

of agreement for payment in nature of maintenance. 

Wheie the defendant entered into an agreement m 
writing with the plaintiff (the widow of defendant's 
biothei) to deliver to her eveiy year a specified 
quantity of paddy by way of maintenance,—^^ 
that the Small Cause Couit had jurisdiction to enter- 
tain a suit for a breach of the agreement. Pau- 
hma v . Csinna Rebby . . 5 Mad., 432 

^ 50 . . Suit for main- 

tenance fixed by decree of Court.- A suit for main- 
tenance fixed by a Court's decree is not cognisable by 
a Small Cause Court. Pahlitb Singh v Ahltjd 
Sixgh ^ XL W., 91 

.. — Suit for main- 

tenance fixed by decree . — A suit by a Hindu widow 
foi arrears of maintenance, based on a deciee charg- 
ing immoveable property with the payment of the 
maintenance allowance, is not a suit of the natuie 
coemsable m a Court of Small Causes. JPahlud 
Singh v. Ahlud Singh , 6 N, W ,91, followed Dha- 
bam Chanb v. Janki . I. L, R., 5 All., 389 

158 . Suit for arrears 

of maintenance fixed by award— A suit foi arrears 
of maintenance, at a rate ascei tamed by an award, is 
not a suit of the nature cognisable by a Court of 
Small Causes (Guneshee v Chotay Lai, 3 N. W., 117). 
The suit was bad, »bemg based upon an award m 
which the arbitrators had exceeded their powers 
Duejan Singh v . Sibia . . 7 IN. W., 329 

159. Mesne profits— Suit solely 

for mesne profits*— A. suit for mesne profits only, no 
other question arising^ is cognisable by a Small Cause 
Court Sitngeam Singh v. Jbggun Singh 

[2 3ST. W., 18 

100. Military men.— Military 

officer — Military Court of Requests. — A Court of 
Small Causes bus no jurisdiction to try an action 
brought against a military officer in a military can- 
tonment where a Court of Requests is established 
Aboo Sait & Co. v . Aenott. Aboo Sait & Co v 
Dale 2 Mad,, 439 

161. - Military Courts 

of Requests. — Act XLII of I860.— Act XLII of 
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1860, section 6 , did not altei or mteifeie with the 
junsdiction of the Militaiy Courts of Requests con- 
stituted by Statute 20 and 21 Victona, Cap 66 , sec- 
tion 67. Shanmuga v Meddbeton . 1 Mad., 443 

162. Liability of 

European soldiers and their native wives to Small 
Came Court jurisdiction — Reference to the High 
Court regarding the amenability of European sol- 
diers and their native wives to Small Cause Courts 
m actions for debt, Keeee v Christie 

[5 W. R., S. C. C. Ref., 21 

163 . ' Non- Commis- 

sioned officer m civil employ . — A non- commission- 
ed officer or soldier not serving m the army hut em- 
ployed m the civil department and residing beyond 
military cantonments, is amenable to the jurisdiction 
of the Small Cause Court as a Civil Court, even m 
cases below thnty pounds Cohen v McCarthy 

[14 W. R., 231 

164. European sol- 

dier acting as army schoolmaster — A Euiopean sol- 
dier doing duty as an army schoolmaster, not being 
liable to a Court of Requests, is not exempted flora 
liability to a Cantonment Couit of Small Causes. 
The Mutiny Acts give soldieis no pnvileges as to 
liability to jurisdiction oi actions. Marwady Beb- 
jaeajoo v Haynes . . 6 Mad., 83 

165 — — — Suit a g am si 

militaiy officer . — Military Court of Requests — Mu- 
tiny Act , 1S64, s 103 — An action was brought m a 
Small Cause Corn t against a military officer residing 
at M , at which the only othei military persons sta- 
tioned were a staff officer and two sergeants Meld 
that the Court had jurisdiction to tiy the case, the 
suit not being one exclusively cognisable by a Court 
of Requests under section 103 of the Mutiny Act of 
1864 Bastian v. Tibeman . 2 Mad., 389 

166. Mutiny Act 

(30 and 31 Viet , c 13), s 99 — Camp-followers . — 
Jurisdiction of Civil Court — The defendant, a 
native of India, attached to the mess of a European 
regiment stationed at Smchal, was held to come 
within the pi o visions of section 2 of the Mutiny Act 
(30 and 31 Victona, Cap. 13) as being a “ follower 
m or of Her Majesty's Indian forces," and theiefore 
to be, by section 99, exempt while m that position 
from the jurisdiction of the Civil Court. Nasirub- 
din v Khobabaksh . . 2 B. L. R., S. ]$\, 7 

S. C. Mtjsseroobdeen v Khoda Btjx 

[10W. R., 386 

167 Military offi- 

cers — The 99th section of the Mutiny Act (30 and 
31 Victoria, Cap. 13) exempts officers in all places m 
India, where any body of Her Majesty's force may 
he serving, from the jurisdiction of the Civil Courts 
m respect of personal actions. Where the defend, 
ants weie residents of Smchal and Jallapahar, and 
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attached to the tioops stationed there, — Held that 
they weie not amenable to the jurisdiction of the 
Small Cause Couit at Darjeeling Hossein v Dick- 
enson . . . 2 B. L. R., S. 1ST., 3 

S C Hosseinee v. Dickinson 9 W. R. s 112 

168. Money illegally exacted — 

Suit for money illegally exacted fiom plaintiff ' — 
Mamlatdar's ordei —-Bom Act V of 1879 , s 87 — 
A suit foi an amount less than R500, which the 
plaintiff alleged to have been illegally exacted fiom 
bun by the defendant as lent, under a MaujJatdar’s 
oidei, — Held to be cognisable by a Couit of Small 
Causes, and not by a Suboi dmate Civil Court Ganesh 
Hathi v Mehta Vyankatram Harjivan 

[I. L. R., 8 Bom., 188 

169. Suit to recover 

illegal exaction of rent — A suit to recovei an illegal 
exaction of lent will not lie m the Small Cause 
Court. Surbo Chunder Doss v. Woomanund Roy 

[11 W. R., 412 

170. — Suit to recover 

assessment by Government officials levied wrongfully . 
— Dish id Judge , Jui isdiction of — A suit to lecover 
less than R500, levied as assessment by Government 
•officials, is cognisable by a Court of Small Causes , 
ana therefoic, under section 27 of Act XXIII of 
18G1, no special appeal lay Distuct Judges should 
ordinal lly tiy such suits when brought m the Dis- 
tuct Couit, and should not delegate the trial to then 
assistants Ramchandba Bhieaji v Collector 
oe Ratnagiri 10 Bom., 305 

171. Money liad and received — 

Suit for money had and i ecened for plaintiff 3 s use 
— Implied tonh act — Zemmdai i due — A zemindar 
as such claimed and realised fiom a tenant R20, 
being one fourth of the puce of tiees cut down and 
sold by the tenant, basing his claim on geneial usage. 
The tenant sued to lecover such money, denying that 
any such usage existed Held that the suit was m 
the natnie of one foi money had and received by the 
defendant foi the plaintiffs use, and therefoie cog- 
nisable in the Couit of Small Causes Bachman 
Brasad v Chammi Lai , I L R , 4 All , 6 , followed 
Collector oe Cawnpoee v . Kedari 

[I. L. R„ 4 AIL, 19 

172. * Suit by assignee 

of profits against lumbardar — The transf ei ee of a 
moitgage of a share of an undivided estate sued the 
lumbaidai of the estate for the profits of such share 
foi a certain year, the amount claimed being R5Q0 
Held , regarding such suit as one fox money had and 
received to the plaintiffs use, that it was one of the 
nature cognisable m a Court of Small Causes 
Muhamdi Begam v Abbas Ali Khan 

[I. L. R., 5 All, 531 

173. * Money deposited 

under agi cement to retui n mortgaged propei ty . — C , 
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a mortgagee, the mortgage having been foreclosed, 
sued D , the mortgagoi , for possession of the mort- 
gaged property and obtained a decree for possession 
thereof He subsequently agreed with D to sur- 
render the mortgaged property to him, if he de- 
posited the mortgage-money m Court by a specifier 
day D boi rowed the money foi this purpose by 
means of a conditional sale of the property to L and 
deposited it m Couit, the deposit vv is made after the 
specified day, and consequently C took possession of 
the propei ty The money deposited hv D remained 
in deposit, and while there C caused it to be attach- 
ed m execution of a monej -deciee he held against D , 
and it was paid to him L theieupon sued C m the 
Munsifs Couit to lecover the money which amounted 
to R350 m Held that the suit must be regarded as 
one for money had and reeeiv ed by the defendant for 
the use of the plaintiff, and was theiefore one cognis- 
able in a Couit of Small Causes. Lachman Prasad 
v Chammi Lal . , I. L. R., 4 AIL, 6 

174. — - Suit for money 

received for plaintiff's use — When one of two or 
more joint creditors receives full payment of tjae debt, 
he does so under the implied contract that he will 
deliver their shaies to the othei joint ci editors Such 
implied contract falls undei the puiview of section G 
of Act XI of I860, and a suit will lie m the Small 
Cause Couit by a creditor to recover his share 
Lachman Brasad v Chammi Lal, I L J R, 4 All, 6; 
Huro Mohun Roy v Khettiomonee Dossee, 12 W. 
R , 372 , Sunkvr Ball Battuck Gyawal v Ram Kalee 
Dhanvn, 18 W R , 104, refened to Sohan v 
Mathura Das . . I. L. R., 6 AH., 449 

175. Suit for share of 

compensation awarded for land acquired fof public 
pui poses — A suit was hi ought by some of the co- 
shaiers 111 a patti of a mehal m which land had been 
taken for public pui poses undei the Land Acquisition 
Act, against ’the other co-sharers m the patti, for the 
propoition due to them out of a sum of money which 
had been awarded as compensation for the acquisi- 
tion of the land, and which the defendants had re- 
ceived Held that the smt was one for money had 
and leceived for the plaintiffs use, and w?as theiefore 
cognisable by a Court of Small Causes Sohan v 
Muthura Das , I L R ,6 All , 449 , followed Umrai 
v Ram Lal . . I. L. R., 7 AIL, 384 

170. Mortgage. — Money-decree on 

mortgage-bond . — A Small Cause Court has jurisdic- 
tion to give a simple money-decree 111 a suit upon a 
bond in which landed property is hypothecated. 
Doorhyae Roy v. Dulsingab Singh 

[12 W. R., 367 

177. — ■ ■■ Money- deci ee on 

mortgage-bond — The Small Cause Court has no 
jurisdiction m the case of a claim for money due 
under a bond for less than R500, where the pioperty 
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pledged under the bond is made liable. Tripoora 
SOONDTJREE V . KOYLASH ChUNDER BOSE 

[15 W. R., 265 

178. Suit to enforce 

contract 'pledging moveable property — Plaintiff sued 
for recovery of a sum of money lent upon the pledge 
of personal property, and asked that the moveable 
property pledged might be declared liable. Held 
that a Small Cause Court had juusdiction to enter- 
tain a suit to enforce a contract pledging moveable 
property. Appayh Pielai «. Subraya Mttppen 

[2 Mad., 474 

179. Suit on bond 

hypothecating land — In a suit for money due on a 
bond m which the payment is seemed by* moi tgage 
of immoveable property, the Judge of a Small Cause 
Court is competent to try whether any debt is due 
upon the bond or not, but he cannot declaie whetliei 
or not the particulai land mentioned m the bond is 
chaiged for the payment of the debt, nor can he at- 
tach the land m execution of the decree. Ram She- 
wuk Sahoo v Ftjtto Roy . . 12 W. R., 184 

Webb «. Rinohiden . , 14 W. R.. 214 

ISO. — Suvt to recover 

money on bond and to declare lien on property 
mortgaged by bond — A suit, the object of which is 
not only the recovery of money due upon a bond, but 
also a declaiation of the plaintiff's lien on the pio- 
perty mortgaged by the bond, is not cognisable by 
the Small Cause Court. Ram Naratan Mookekjee 
v. Saroda Debi . • 6B. L. R., Ap., 39 

1BI, . — — — Suit for enforce • 

ment of hypothecation against moveable property . — 
Act XI of 1865 ( Mofussil Small Cause Com is Act), 
s 0 — A suit was brought in a Small Canse Court to 
recover a sum of money from the defendants pei son- 
ally, and by enforcement of hypothecation of certain 
cattle by their attachment and sale The cattle were 
m the hands of other persons, who had purchased 
them at an auction-sale m execution of a decree 
against the original defendants, and who were added 
as defendants under section 32 of the Civil Piocedure 
Code, 1882. Held that the suit was not cognisable by 
a Small Cause Court, inasmuch as it did not fall under 
the category of a “ suit for money due on a bond or 
other contract,” or of a <e suit foi personal property, 
or for the value of such property,” within the mean- 
ing of section 6 of the Mofussil Small Cause Couits 
Act (XI of 1865) Ram Gopal Shah v Ram Gopal 
Shah , 9 W. R, 136 , and Qodha v Hath Rdm, I L. 
R t , 7 All , 132, referred to, Surajpal Singh v 
Jairamgir . • . I. L. R., 7 All,, 855 

182. Suit for order 

to enforce mortgage decree against person and pro - 
petty of defendant.— A suit to obtain an order from 
the Court that a decree upon a mortgage of a cer- 
tain house should be enforced against the person and 
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property of the defendant, who had purchased the 
house at auction subject to the plaintiff's mortgage, 
but had subsequently removed the matenals ot the 
same and so depnved the plaintiff of his lien thereon, 
not being a claim for debt, damages, or for the re- 
covery of propei ty, is not cognisable by 'a Court of 
Small Causes. Omer Ktjrim v. Lala Shewan 
Lall ..... 4 C. L. R., 291 

183. Mortgage of 

moveable property — Suit for redemption — Wheie 
moveable property has been pledged m a mortgage- 
bond a£ secunty for a loan, and the amount due on 
the moi tgage is tendered hut declined, the moit- 
gagor's suit for possession will lie in the Small*Cause 
Court. But if there has been tender and the suit is 
for possession after ascertainment of defendant’s hen 
on the propei ty, the Small Cause Couit has no jiuis- 
diction m the mattei Bhubotarinee Ghosany « 
JUGGERNATH TEWAEY . . 16 W, R., 58 

184. Moveable property.— Act 

XI of 1865, ss 19 and 20 — Huts — Huts aie not 
“ moveable property” within the meaning of Act XI 
of 1865. Raj Chunder Bose v Dharmachandra 
Bose 

[2 B. L. R., A. C., 77 : 8 B. L. R., 510, note 

10 W. R., 416 

* Rohini Kant Ghose v. Mahabharat Nag 

[8 B. L. R., 514, note : 10 W. R., 258 

185. Sale m execu- 

tion of decree of Small Cause Court — Right of pur- 
chaser — A hut is not “ moveable property ” within 
the meaning of section 19 of Act XI ot 1805. A 
Small Cause Court has no junsdiction to sell a hut. 
A purchaser of a hut sold by a Small Cause Com t m 
execution of a decree acqunes no title to it. Nattg 
Miah v . Nandrani 

[8 B. L. R., F. B., 508 : 17 W. R., 309 

Contra, Kasi Chandra Dtjtt v. Jadunath 
Chtjckerbtjtty 

[8 B. L. B., 512, note : 10 W. R., 29 

186. Immoveable pro- 

perty — Act XI of 1865, s 19.— Held that, for the 
puiposes of the Mofussil Small Cause Court Act, 
standing timber is not “ moveable ” property Nasir 
Khan v. Karamat Khan , LL R 3 All , 168, refer- 
red to. Umed Ram v Datjlat Ram 

[I. L. R., 5 AH., 564 

187. — Sugar mill — 

Moveable property. — A stone sugai-nnll was held to 
be moveable or personal as distinguished from im- 
moveable pi operty. HuRMUNGAii Singh v. Athux 
Singh 4 3N.W.,15 

188. Trees . — Grow- 

ing crops — Movea lie proper ty —Trees and growing 
ci ops are not moveable pi operty. Tofail Ahmud 
v. Banee Mad hub Moqeerjee . 24 W. R,, 394 
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189. -> - • Growing a op? 

• — Gi owing ci ops aie “ immoveable property, 5 and 
execution of a deciec of a Small Cause Couit cannot 
be had against them undci section 19 of Act XI of 
1865. Gopal Chandra Biswas v Raacj an Sir- 
dar 5B.L.R, 194: 13W.E, 275 

Muhammad Sileman v Sattt yalad Harji 

[5 Bom., A. C., 90 

190. Suit for posses- 

sion oftiee or delivery of produce — Suit for definite 
quantity of produce of it ee — A Small Cause,, Couit 
cannot enter tain a suit tor the possession of atiee, 
lioi foi the annual deliveiy of the pioduce, so long as 
the tree should be productive But a suit for a de- 
finite (quantity oi the pioduce of the tiee, oi the value 
theieot, uniy be entci tamed by a Small Cause Couit 
if the value he withm the pi escribed limit, Shanti 
Lakshminaeasamma v. Vepa Yenkatr Air ADAS 

[3 Mad., 237 

191. Suit for fruit 

upon tree? — Suit for compensation for the ivrongful 
taking of fruit upon tiee? — Immoveable proper- 
ty — When the damage or demand does not exceed in 
amount oi value the sum ot five hundied lupees, a 
suit for the tiuit upon tiees, or damages m lieu 
thereof, is a suit cognisable m a mofussil Court of 
Small Causes, the firnt upon trees not being nnniove-* 
able propel ty, but being moveable piopeity within 
the meaning of section 6 of Act XI of 1865 In the 
matter oe the petition ot 1 Nasir Khan v Kara- 
mat Khan • . . I. L. R., 3 All., 168 

192. Thatch —Suit 

to lccover a thatch of a value less than R500 must be 
bi ought in the Small Cause Court A thatch, espe- 
cially when severed from the house, is moveable pro- 
perty Rajkumar Mookerjee v Prannath 
Mookerjee . 7 B. L. R , Ap., 41: 15 W. R., 499 

193 . — Suit to recover 

baluta leviable on the crops of village lands , — A suit 
to lecover baluta leviable on the crops of village lands 
is not a suit for an interest m land, but for a shaie of 
produce seveied fiom land, and is cognisable by a 
mofussil Court of Small Causes Naru Pira v 
Naeo Shidheshvar . I. L. R., 3 Bom., 28 

194 Act XI of I 860 , 

s b — Suit by vatandar mahars to m over “ ay a 33 — 
Immoveable property , ~What is — A suit foi baluta or 
aya is a claim in lespect of a hak belonging to, and 
foimmg the emoluments of, an heieditaiy office 
amongst Hindus, and one m respect of immoveable 
and not moveable or personal piopeity. A Mofussil 
Small Cause Court has no jurisdiction to entertain a 
suit foi such a claim There is no difference, m prin- 
ciple, between the liaks of heieditaiy officiating ma- 
haib of a village and the liaks appendant to the heie- 
ditaiy office of a village joshi, 01 the office of an he- 
reditaiy pnest of a temple and its emoluments. The 
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haks of the foimer aie not peisonal propeity Appa- 
na v Nagia . . I. L. R., 6 Bom., 512 

195. Suit for share 

of halcwartanee allowance — A suit by an alleged 
shaiei 111 a hakwaitanee allowance to lecovei from 
the defendant, who received the whole of such allow- 
ance fiom Government, the plaintiff s share in it, was 
held not to be a suit cognisable bj a Court of Small 
Causes Venkaji Lakshman Deshpande v Ya- 
munabai .... 7 Bom., A. C , 114 

196 Suit for mail li- 

ana allowance — A suit foi a malikana allowance con- 
cerns the piopnetaiy light m land A dispute con- 
cerning it may he regaided 111 the same light tor the 
pui poses of jurisdiction as a dispute concerning the 
piopnetaiy light itself. A suit therefore of this, spe- 
cial descnption is not one for a Small Cause Court. 
Mahomed Karamutoollah v Abdool Majeed 
[lN.W, 205 : Ed. 1873, 288 

197. — Act XI of 1865, 

s q — g U if to recover price of buff aloe? after sale — 

A obtained an lkrarfiom JB by which B pledged to 
A certain buffaloes which B purchased with money 
bonowed from A. Theikiai also stipulated that JB. 
wrould not alienate his rights m the buffaloes till the 
sum boi rowed vvas lepaid. A. obtained a decree 
against JB foi the amount of the loan and attached 
the buffaloes in execution. This ittachment was set 
aside at the instance of C , who pm chased the buffa- 
loes fiom J3 after the date of the lkiar given hv JB 
to A A sued C (making B a party) m the Small 
Cause Couit, piaying for the sale of the buffaloes 
pledged to him by B , or, 111 default of that, for the 
sum due to him Held that such a suit was not a 
suit withm section G, Act XI of 1865, to lecover per- 
sonal piopeity, 01 the value of personal pioperty, and 
was not cognisable by the Small Cause Couit Ram 
Gopal Shah v . Ram Gopal Shah 9 W. R., 136 

198 Municipal Commissioners. 

— Act XI of 1865 , 5 9 — Suit against Municipal 
Commissioners . — Section 9, Act XI of 18bo> is no bar 
to a suit against Municipal Commissioners being 
bi ought iu a Court of Small Causes. Hurish 
Chunder Talapattue v O’Brien 

[14 W. R., 248 

199 . Municipal t as.— Suit to re- 

cover municipal tax — A suit to recover a municipal 
tax is not cognisable bv a Small Cause Court consti- 
tuted under Act XI of 1865 Logan v Kunji 

[I L. R., 9 Mad., 110 

200. Order of Civil Court — 

Suit to set aside miscellaneous order of Civil Court. 
—A Small Cause Court has no jurisdiction to set 
aside a miscellaneous older passed by a Civil Court. 
Bunseedhur v . Kuddey Lall 

[1 If. W., Ed, 1873,198 
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201. Partnership account. — 

Suit for partnership account — A suit for an account 
of a partnership is not cognisable by a Small Cause* 
Couit Shurrut CeundEr Kirs v. Ram Shunkur 
Stjrmah 10 W. R., 214 

202. Act XI of 1865, 

s 6 — Wheie defendant had been plaintiffs servant 
m charge of plaintiffs shop, on the understanding 
that he was to be i enumerated by a small share of 
the profits m hen of fixed wages, a suit to recover 
the balance after deduction of suchiemuneiation was 
held to be a suit on a demand cognisable by a Small 
Cause Court, and not for balance of partnership ac- 
count. Ram Kanaye Shaha v. Byeuntnath 
Shaha 15 W. R., 89 

203. — — involving 

question of partne? ship account — A , B , and <7, the 
joint owners of an estate, sued their tenant m the 
Munsif’s Court for rent, the tenant defeated tlie 
suit by pio^mg payment of the entire lent to J8 A 
then brought a suit m the Small Cause Court against 
JB. for damages equal m amount to the one third of 
rent due to him and the costs incurred by him and 
awarded against him m the rent- suit m the Munsif’s 
Court, B. pleaded that he had expended the share 
of rent due to A for the benefit of the joint estate, 
and that A. had collected the rents of other mehals 
belonging to the joint estate, and had not accounted 
for such rents Held that the suit being one which 
involved questions of partnership account between 
tbe joint proprietors of an undivided estate, could not 
be entertained m a Court of Small Causes. Ramtonu 
Aohaejee v Pearymohtjn Acharjee 

[I, L. R., 6 Cale., 551 : 7 C. R-, 557 

204. Prisoners’ Testimony Act 

(XV of 1869 Mofussil Small Cause Court, Judge 
of * — Defendant m custody, — A Judge of a Small 
Cause Court m the mofussil could direct the jailor 
to bring up before tbe Court, at the hearing of the 
suit, a defendant committed to custody, under sec- 
tion 78 of Act VIII of 1859, without having recourse 
to the procedure under Act XV of 1869. Kilaram 
Maji v. Narayan Das 

[5 B. L. R., 215 : 13 W. R., 278 

205. Receiver. — Tower to appoint 

receiver — Attachment and sale of bond — Civil Pro- 
cedure Code, 1877, s 268. — A Court of Small Causes 
cannot appoint a receiver. Bonds, therefore, on 
which recovery will be time-barred before the date on 
which a sale can legally he made, which, by section 
268 of Civil Procedure Code, 1877, is six months 
from the date of the attachment, cannot be made 
available for satisfaction of the judgment-creditor’s 
debt, NtrasiNGDAS Rhg-htjnathdas v Tulsiram 
bin Dotji/Atram . . I L R., 2 Bom., 558 

206. Registration Act.— Suit on 

bond under s 52, Registration Act, 1864 . — The 
Court which had jurisdiction in a proceeding to en- 
force payment, under the provisions of the Registra- 
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tion Act XVI of 1864, of a registered bond, was the 
Court m which a suit for the amount claimed was 
maintainable A Small Cause Court theiefore had 
junsdiction m an application under that section on a 
bond on which not moie than R500 was due at the time 
of the application. Reshab Lal Hitter v Ma- 
sabdyMunditl . 4W.R.S C.C.Ref,U 

Sreemtjkt Sen v, Gorai Gazes 18 W. R., 199 

which was a suit under section 53 of Act XX of 
1866. 

207e Bond re- 

gistered under Act XX of 1866, s 53 — A suit upon 
a bond specially registered under the provisions of 
section 53 of Act XX of 1866 for an amount less 
than R500 is cognisable by a mofussil Court of Small 
Causes, and under section 586 of the Code t>f Civil 
Proceduip, 1877, no second appeal lies to the High 
Court against an order passed on an application for 
execution of a deciee made in such a suit. Btixlov 
Bhuttaoharjee v. Baburam Chattopadhya 

[I.L. R„ 11 Cale., 169 

208 . Rent. — Suit for money for 

permission to tap date-trees.-Smb for money for 
which plaintiff agieed to let defendant tap certain 
date-trees and appropriate the produce for a single 
season , — Held that such a suit was not one for lent, 
but for the breach of a contract m respect of which 
a Small Cause Court has junsdiction. Deb Nath 
Ghose v Paohoo Mol:lah 6 W. R., Civ. Ref., Q 

209 . Suit by land- 

holder against purchaser of produce of tenant's land 
for rent. — Damages — JB., who held a dcci'ee for 
money against G , a cultivator, brought to sale in 
execution of his decree the produce of certain land 
occupied by G , and such produce was purchased by S 
The landholder to whom G owed rent foi the land, 
sued G and S for the amount of the lent, on the 
ground that under section 56 of the N -W P Rout 
Act the produce of the land was hypothecated for the 
rent. Held that the defendants could only be held 
responsible ex delicto, and the suit was therefore one 
for damages, and, the amount claimed being under 
R500, one cognisable in a Court of Small Causes 
Shibba v. Hblasi . . I. L. R., 5 All., 518 

210. — — — ■— — > for rent 

under agreement . — Failure to prove agreement — In 
a suit for rent of a holding which the plaintiff alleged 
to be included within certain homestead land which 
he owned m vntue of a sale certificate m execution 
of a decree, the defendant urged that the said hold- 
ing was expressly excluded from the cei tificato. The 
plaintiff contended further that the defendant bad 
agreed to pay him lent for the land in dispute, 

— Held that the material issue was as to the alleged 
agreement, and that if the plaintiff failed to prove it 
the issue would be as to whether the land belonged 
to him or to the defendant, and would requhe to be 
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settled m the Civil Court Khudeebam Biswas v, 
Kobal Budokee Dossee . 21 W. R.,379 

211. Tenant and 

under-tenant — Assignment of rent — Set-off, — The 
plaintiff held an under-tenure within a jote jumma 
held by B. within D 's zemmdan, and under an 
assignment from B. paid to the zemindar D a sum 
of money as lent due by B to D Ultimately D , 
ignoring such payment, recoveied the rent from JB , 
by a separate suit in which no plea of payment was 
raised, and the latter again recovered liis du§ from 
plaintiff by a sepaiate suit Held that an action was 
not maintainable m the Small Cause Court against 
the zemmdai defendant D Held that, m the ab- 
sence of any authonty tiom B to plaintiff to set off 
his payment to JD. against the rent due to B„ the 
Collectoi had no juiisdiction to try whether B. owed 
the plaintiff a sum equal to the rent, and that the 
Judge of the Small Cause Court was competent to try 
whether the plaintiff did pay money for the use of B at 
B,’s request, and, if so, to give plaintiff a decree for 
the same. Dbanttt Mundhl v. Bttssitnt Moyee 
Dossia 12 W. R., 190 

212. — Suit for use of 

land — Damages, — Rent — Suit for rent oi hue of 
land which defendant used and caused to he used for 
passing and lepassmg to and from his steamer, — „ 
Held that, if theie was no express hn mg, the defend- 
ant ought to be sued for damages for trespassing 
upon the plaintiff's land, that if he agreed to pay 
foi the use of a way across the land, it would not be 
rent, and that m either case the Small Cause Court 
was competent to enteitam the suit. Bbioe v Too- 
GOOD . . . 5 W. R., S. C. C. Ref., 18 

213. Suit for rent of 

land with buildings — In a suit for lent of land, 
where the principal subject of the entire occupation 
is bastoo laud, the residue (if any) of the holding 
being merely subordinate, the Small Cause Court has 
jurisdiction But when the principal subject is 
agricultural laud, the building or buildings being 
mere accessones thereto, the Small Cause Court will 
not have jurisdiction, CHtruDESSUBEE v Gheenah 
Pandey ..... 24 W, R., 152 

214. — — — — Suit for sums 

stipulated to be paid for use of private path —A 
suit upon a contract for the payment of a stipulated 
sum per mensem to the owner for the leave granted 
by him to the defendants to use a path acioss his 
land is cognisable by the Small Cause Court. Wooma 
Pebsad Shaw v. Shttmsher Siedab 

[4¥. R., S. C. O. Ref., 10 

215. Suit on mstal- 

ment-bondfor nuzzur or salami ••—Plaintiff sued m a 
Small Cause Couit on an instalment-bond for R81. 
The bond had been executed for nuzzur or salami con- 
temporaneously with the execution of a pottah and 
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kabuliat, by which the defendants agreed to pay the 
plaintiff R335 a year for two years, as rent tor cer- 
tain land The pottah and kabuliat had not been 
registeied A previous suit brought by the plaintiff, 
under Act X of 1859, had been therefore dismissed*, 
and no oral evidence was admitted to prove the terms 
of the pottah and kabuliat Held , the suit on the 
bond was properly cognisable by the Small Cause 
Court as a simple debt due under the bond It was 
clearly not for lent, nor was it an abwab or illegal 
cess , whethei it was nuzzur or salami was immaterial. 
Dinanath Mookerjee o Debnath Mullick 

[5 B. L. R., Ap. } 1 : 13 W. R. 5 3 O 7 

216. Suit for rent 

and a sum as penalty for non-payment — Where a 
party sued for R17-8 as rent, and a like sum as pen- 
alty for non-payment thereof, it was held that he 
was m fact suing for a penalty equal to double the 
amount due, and that a Small Cause Court was com- 
petent to entertain the suit. Hing-tth Sowlag-ttr v. 
Boistum Churn Ojah . 6 W. R., Civ. Ref., 5 

217. — Suit for ar- 

rears of rent and assessment of rate — A suit for ar- 
rears of rent of land for which no rent has ever been 
paid, where the plaintiff also asks for assessment of 
the rate of lent is not cognisable by a Small Cause 
Court. Gopee Nath Ghose v Kedar Nath Chtjc- 
KERBUTTY KEBAB NATH ChUCKERBUTTY V, GOPEE 
Nath Ghose . . . . 23W. R., 426 

218. — - Suit for rent — 

Act XI of I860 , 5 . 6 — A suit to assess lent at an 
increased rate upon the defendants, and for a decree 
foi rent at •such rate m lespect of land situated m a 
town, and upon which either a house or shop stands, 
is not a suit for rent within the meaning of section 6, 
Act XI of 1865, and is maintainable m the ordinary 
Civil Couits, and not m the Small Cause Courts 
Joy Kishobe Chowdheain v. Nubee Buesh 

[17 W. R., 178 

219. Suit for rent of 

land use for building purposes, — A suit for the rent 
of land used for budding purposes is cognisable m a 
mofnssil Court of Small Causes. Peaeee Bewah v t 
Nokooe Kuemoeab . . .19 W. R„ 308 

Gokhul Chund Chattebjee v. Mosaheoo 
Kandoo . . . , 21 W. R., 5 

220. Suit on instal- 

ment-bond for arrears of rent, — A suit upon an in- 
stalment bond given for arrears of rent is cognisable 
m a Small Cause Court. Also a suit by a judg- 
ment-debtor to recover money paid by him to be ap- 
plied in satisfaction of a decree under Act X of 1859, 
but not so applied by the decree-holder. Shtttt 
Chubn Ghosal v. Mahomeb Ally. Tabinee 
Chubn Boy v. Gopal Kisto Roy 

[2 W. R., S. C. C. Ref., 5 

221. — Suit on docum 

ment given for arrears of rent,— Act XI of 1865, 
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— A suit to recover arrears of rent on a tahood last, 
bundi, under which, defendant had been appointed a 
tahsiidai to collect rents, having been filed before the 
Munsif, it was returned as being cognisable by the 
Court of Small Causes The Judge of the latter 
Court, seeing that the instalment-bond on which the 
suit was brought was exactly m the form of a kabu- 
liat, and that the defendant was m possession of the 
land foi which the rent was claimed, referred the 
question of jurisdiction to the High Court, which 
held that the money which the defendant contract- 
ed to pay being rent, could not be sued for under 
Act XI of 1865. Peaeee Mohun Roy Chowdhry 
v. Assad Khan . . .18 W. R., 444 

222. Suit for rent 

where there is no* contract to 'pay it — A suit was 
brought in the Small Cause Court by a zemindar 
against a ryot for an ears of rent The plaintiff al- 
leged that he had tendered pottahs which the de- 
fendant was bound to accept, and the defendant 
alleged that the rent specified was such that he 
was not bound to accept the pottahs. Reid that 
the suit was not cognisable by a Court of Small 
Causes, there being no contract between the parties 
for the payment of lent. Venkataoeaba Reddiar 
v. Narayana Reddy . , .4 Mad., 393 

223. Suit for ar- 

rears of phultcur — A suit for arrears of rent of the 
description known as phulkur cannot he tried hy 
a Small Cause Court. Gobind Sookoob v Gokoob 
Phuket . . . . 23 W. R f , 304 

224. — Act XI of 

18663 s. 6. — Jurisdiction. — Suit for refund of rent 
voluntarily paid to a wrong person. — A mofussil 
Court of Small Causes has no jurisdiction under sec- 
tion 6 of Act XI of 1865 to entertain a suit for a 
refund of money paid as rent, m which it is found 
that the payment was made to a wrong person 
voluntarily, and under no mistake as to that person 
being entitled to receive it, but with the object of de- 
frauding an intermediate tenui e-holder Ram Chand 
Butt v Mosai Santab . I. L. R., II Calc., 738 

225. Suit for rent . 

— Suit at full rates after remission for years — 
Act XLII of 18603 s. 3 — “ Suit ’’—Mid. Regs. 
XXVIII of 18023 a<n( d V of 1882 , s. 2 — A zemm- 
dan was attached m 1827, and the Collector, with- 
out authority fiom the Board of Revenue or the Gov- 
ernment, remitted a portion of the tirvai, and conti- 
nued such remission until 1842, when the zemmdan 
was restored The then zemindar and his successors 
continued the remissions, always, however, entering 
the faisal rates m the pottahs and setting down the 
remissions as munasib In 1861 the plaintiff be- 
came lessee of the zemmdan, and m 1862, pursuant 
to notice, he tendered pottahs for Fasli 1272 to 
the defendant and the ryots at the faisal rates Reid, 
first, that the plaintiff was not precluded from rais- 
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ing the lents to the amount of the faisal assessment ; 
secondly, that the Act of limitations did not apply , 
and, thndly, that the plaintiff might sue m a Court 
of Small Causes foi the rent for Fasli 1272. The 
word “suit” m the proviso of section 3 of Act 
XLII of 1860 refenedto regular suits before a Col- 
lectoi under Act X of 1859, and not to the summary 
proceedings under Regulation XXVIII of 1802, and 
section 2 of Regulation V of 1822. Adimubam 
Pibbai v. Kovil Chinna Pibbai . 2 Mad., 22 

But see Uppabapati Ganaeaya Gaett v. Babavi 
Ramudtt . . . 2 Mad., 475 

226. Suit for dam- 

ages after notice to quit or pay rent — A notice was 
issued on defendant requiring him to quit the land 
oi pay rent, and defendant refused to do either. 
Plaintiff therefore rightly bi ought his suit for 
damages, and not for rent, and the Small Cause 
Court had junsdiction to enteitam it But as the 
Court lejected the suit as being substantially one 
for lent, its ordei was set aside, and the suit ordeied 
to be restored to the file of that Court Bhoobtjn 
Mohun Bose v. Chundernath Banerjee 

[17 W. R., 69 

227. Damages on 

account of rent. — Suit for use and occupation — 
Trespass . — Ejectment. — Mesne profits . — The plain- 
tiff, alleging that the defendant, without her per- 
mission, removed a lock placed by hei on her house 
and took possession of it, sued m a Court of Small 
Causes for “ damages on account of rent 99 of which 
she was thus depnved. The Court, legal ding the 
suit as one for use and occupation, made a deciee m 
favour of the plaintiff Reid that the suit was not 
nghtly regarded as one for use and occupation, for 
the claim was not based on any contract, cxpiess or 
implied it should have been regarded as an action 
of tiespass, brought to try a question of title,-— an 
action m which the Court of Small Causes had no 
j'unsdiction The plaintiff’s proper lemedy was hy 
an action of ejectment m the oidmaiy Civil Courts, 
to which, if he chose, he could add a claim for mesno 
profits foi the penod during which the defendant 
had been m occupation The decree of the Court of 
Small Causes was, accordingly, annulled * Jamna- 
das v. Bax Shivkor . I # L. R., 5 Bom., 572 

228. “ Damages on 

account of rent. ” — Suit for use and occupation — 
Trespass —Ejectment.— Mesne profits.— The plain- 
tiff obtained a decree declaring lnm entitled to a 
certain house He thereupon gave to the defendant, 
who was in occupation, notice to pay him rent, and 
on default of such payment he sued the defendant 
m the Court of Small Causes to recover “ damages 
on account of rent ” Reid that the suit was not 
maintainable m a Court of Small Causes, which 
could not be used as a medium for ejecting, by in- 
direct means, a person m possession of immoveable 
propei ty. Meld , also, that the plaintiff’s suit was 
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only maintainable as a suit for damages on account 
of ti espass, and m such a suit it would be necessary 
for the plaintiff to prove possession pnoi to the tres- 
pass, or to have obtained a decree in ejectment 
which would relate back to the date of the trespass. 
The plaintiff had obtained nothing more than a de- 
cree declaring him to be the owner of the house, 
but this did not necessarily impoit a right to imme- 
diate possession, nor could the plaintiff be allowed to 
deuve fiom it all the benefits which he might deuve 
from a decree m ejectment. Kalidas v Vabla- 
bhdas . . . . I. L. R., 6 Bom., 79 

229. Sale-proeeeds. — Suit for re- 

fund of moneys paid under order of Court — A suit 
to lecover a lefund of moneys paid under an order of 
Court is not cognisable by a Court of Small Causes. 
Gbish Chunder Mundul v, Doorga Doss 

[I. L. R., 5 Calc., 494 

230. Act XI of 1865, 

— Civil Procedure Code } 1882 , s . 295 , — Suit for 
refund of assets paid m execution of decree — A suit 
under section 295 of the Code of Civil Piocedure to 
compel refund of assets paid in execution of a decree 
to a person not entitled thereto is cogmsable by a 
Court of Small Causes constituted under Act XI of 
1865. ShaJn Ram v. Shib Lai (I, L. R , 7 All., 
378, dissented fiom. Harihara v Subramanya 

[I. L. R., 9 Mad., 250* 

231. Second appeal . 

— Sale-proceeds , Suit for share of —A suit by one 
deci ee-holdei against another for the money received 
by the latter on a division between them of the pro- 
ceeds of an execution sale as his share of such pro- 
ceeds, under the order of the Court executing the 
decrees, is a suit of the nature cogmsable m a Court 
of Small Causes, and consequently, where the 
amount of such money does not exceed five hundred 
rupees, no second appeal lies m such suit Mata 
Prasad v, Gauri , . I. L. R., 3 All., 59 

232. - — Civil Pro- 

cedure Code, 1882, s 295 —Suit for refund of pro- 
ceeds of execution sale — S, and L held mortgage- 
bonds executed m their favour by the same person 
S*s bond was dated the 16th June 1882, and was re- 
gistered, the registration being compulsory, L 3 s bond 
was of prior date, the 30th December 1880, and was 
not registered, the registration being optional 
Both instituted suits on their bonds against the 
obligor, and obtained deciees for sale of the property, 
the deci ees being passed on the same day The pro- 
perty was attached m execution of both decrees on the 
14th August 1882 The sale- proceeds weie divided 
by the Courjb executing the decrees equally between 
the parties by an order dated the 1st May 1883, not- 
withstanding that S. claimed the whole on the 
ground that he was an incumbrancer under a decree 
passed on a registered instrument, and therefore en- 
titled. to priority. S being dissatisfied with this 
order, brought a suit to recover from L, the moiety 
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of the sale-proceeds paid to him Held that the suit 
being one to compel the defendant to refund assets 
of an execution sale which he was not entitled to re- 
ceive, and to set aside the order of the Court exe- 
cuting the decree, which duected the payment of the 
assets to him, was expressly allowed to be brought 
under the provisions of the penultimate paragraph of 
section 295 of the Civil Piocedure Code, and could 
not he regarded as a suit of the natuie cognisable m 
a Court of Small Causes. Shahi Ram v Shib Lad 
[I. L. R:, 7 All., 378 

233. — — - - — - — — Proceeds of 

immoveable property — Jurisdiction, — Act XI of 
1865, s 6 — Money had and received — Sale of tenure, 
— Co-sharers — The plaintiff and the defendant were 
co-owners of a certain talook. The zemindar brought 
a suit for arrears of rent of the talook against the de- 
fendant, obtained a decree, and m execution of that 
decree sold the tenure. The proceeds of the sale, 
after satisfying the zemindar’s decree, were taken by 
the defendant, and the plaintiff instituted the present 
suit to lecover an 8-anna share theieof. Held that 
such a suit was not cognisable by a Small Cause 
Couit. Mata Prasad v. Gaum, I, L R,, 3 All , 59, 
dissented from. Ram Coomar Sen v Ram Comde 
Sen • • • • I. L. R , 10 Calc., 388 

234. Salvage.— Suit for salvage , — 

Abandonment of property saved . — A suit for salvage 
even when the saved property has been abandoned 
by those m charge of it, is not cogmsable by a Court 
of Small Causes. Kishoee Singh v Gitnnesh 
Mookerjee . . • . 9 W, R., 252 

235 . Tax. — Suitfor amount of trade 

impost — Suitfor rent — A Court of Small Causes has 
no jurisdiction to entertain a suit to recover the 
amount of a trade impost alleged to be leviable from 
the defendant m common with all other persons 
carrying on the trade of weaving within a particular 
district Such a suit cannot be considei ed as a claim 
for rent. Jaghibdar or Arnee v Periyanna 
Mudely 5 Mad., 317 

230 . — Title, Question of.— Hemal 

of title of plaintiff by defendant — Where the cause 
of suit, as stated by the plaintiff, appears to he with- 
in the cognisance of a Court of Small Causes, the 
mere denial by the defendant of the plaintiff’s right 
of title is not sufficient to oust the jurisdiction of the 
Court If it reasonably appears to the Judge that a 
bond fide question of right which is not within his 
jurisdiction to decide is fairly raised in the suit, his 
jurisdiction ceases. AmmaIiIiU Ammae v Sxtbhtt 
Yadiyar . 2 Mad., 184 

237. — — — Question inci- 

dentally arising.— It a bond fide question of title 
arises incidentally m a Small Cause suit, the Court 
should determine it. Aeagirisami Naiker v Inna- 
si Udayan . , * I. L. R., 3 Mad., 127 
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238 . "Right to cut 

trees —A Court of Small Causes may try incidental 
questions of title which are indispensable to the de- 
cision of the claim before it, — e g., a light to land 
on which depends a party’s light to cut tiees 
Radha Churn Gangooly « Gudadhur Bahadoor 

[15 W. It., 1 66 

239 . Smt for pro- 

duce of land —If the right of the plaintiff be a 
question raised m a suit brought m a Court of 
Small Causes for recovery .of value of produce, it is 
quite open to the Judge of the Court of Small 
Causes to try it, and determine it incidentally to the 
main question m the suit— the light to the produce 
claimed. Darma Ayyan v. Rajapa Ayyan 

[I. L. R., 2 Mad., 181 

240. — Sult f or 

damages for loss of produce —The jurisdiction of 
a Small Cause Court is not ousted in a smt for 
damages for carrying away the pioduce of certain 
land when the defendant sets up title to the land m 
answei to the claim Per Turner, C. J —When 
a suit is brought m a form m which it is cognisable 
by a Small Cause Court under Act XI of 1865, the 
Court cannot decline jurisdiction if it appears that 
incidentally a question of title is raised which it has 
not jurisdiction to determine for any other puipose 
than the decision of the suit before it. Under such 
circumstances the Court may, howevei, properly 
grant a reasonable adjournment that the question 
may he litigated and determined by the pioper tribu- 
nal. Manappa Mudabi v. McCarthy 

[I. L. B., 3 Mad., 192 

241 . Act XIII of 

I860 — Plaintiff sued defendant m the Small Cause 
Court for damages f oi having cut down and removed 
trees from plaintiff’s land Defendant pleaded that 
he was entitled to do so under his pottali Meld, 
the Court had jurisdiction to try the question of the 
genuineness oi the pottah. Rag-hit Rath Biswas v. 
Ram Chandra Dobay 

[B. ii. R„ Sup. Vol., 34 : W. R., F. B. } 1&7 

Shhmbhoo Chowdhry v. Combs 2 W. R., 179 

Ram Jeebun Koyee v. Shahazadeb Begum 

[9 W. R., 336 

Sunkur Ladd Pattuck Gyawad v Ram Kabee 
Dkahin . . . . 18 W. B., 104 

But see Inayat Khan v. Rahmat Bibi 

[I. B. R., 2 All., 97 

and Pachoo Raeee v. Gooroo Churn 
Dass .... 15 W, R., 556 

242. Question of 

amount due on bond mortgaging land — Where an 
ijara constituted a mortgage of the rents as a secur- 
ity for an amount due on a bond, with a stipulation 
that the balance, after paying the jumma payable by 
the mortgagor, should be applied by the mortgagee 


SMALL CAUSE COURT, MOFUSSIL- 

continued 

2. JURISDICTION — continued 

Title, Question of— continued, 
m payment of the bond, — Meld that the Small 
Cause Couit had jurisdiction to try what amount 
was due on the bond, aud also to try the question of 
payment by means of the lent assigned. Mohima 
Chunder Mookerjee v. Ram Churn Roy , 

[6 W. R., Civ. Ref., 16 

243. — Suit for arrears 

of rent — In a suit, for an ears of rent a Small Cause 
Court may decide whether the renting has taken place, 
and pass judgment for the amount claimed, without 
adjudicating upon the plaintiff’s title. Subbirama- 
niya Iyyan v. Vedayuda Devar . 1 Mad., 212 

244. Menial of title. 

— A Small Cause Court has no jurisdiction to try a 
suit foi lent where the defendant bond fide sets up 
by way ot defence that the title to the land m respect 
of winch the rent was claimed passed fiom the plain- 
tiff to otheis since the creation of the tenancy 
between the plaintiff and defendant, and that the 
rent claimed had acciued due aftei the determination 
of the plaintiff’s title as landlord Venkatacha- 
bam v. Thimma Naikan . . .5 Mad., 64 

245. - Mahomed an la io . 

— The seven hens of a deceased Mahomedan, under an 
agreement among themselves, took equal sliaies of 14 
annas of Ins estate and allotted 2 annas to rehalallah, 
*— i e , devoted the prohts to chai liable purposes 
undei the management of one of then number. On 
the death of such manager three of the heirs sued his 
tenant for a pioportion of rent equal to their shares 
aud three sevenths on account of ichalallah The re- 
maining heirs opposed the claim m regard to i eliul- 
allah, which they said the plaintiffs had no light to 
collect, and which could only be collected by the 
unit wall appomted by the deceased manager, uigmg 
that if the Court did not admit the appointment of 
the mutwali, it would have to decide whether collec* 
tions should he made hv the hens m equal sliaies oi 
m shares allowed by the Mahomedan law Held that 
the suit ought not to be entertained by the Court of 
Small Causes. Koreem Bux v. Nomeero 

[20 W. R., 349 

246. "Wages. — Suit for wages 

against European British subject . — A suit for wages- 
under R50, alleged to be due from a Euiopean Bri- 
tish subject to a native, can he tried m a Small Cause 
Court m the mofussil Ramjan Beg v . Cook 

[6 B. L. R., Ap., 91 : 14 W. R., 428 

247. Wrongful distraint— Suit 

to recover value of goods distrained for rent under 
Mad. Act VIII of 1865 f s 27. — Parties . — Proce- 
dure —A Suit to recover the value of goods distrained 
for rout under Madras Act VIII of 1865, and forcibly 
carried away from the person distraining, may be 
maintained m a Court of Small Causes under section 
27 of the Act. The suit may be brought either by 
the landlord or the person authorised to distrain. A 
petition and summons and order aftor hoarmg the 



( 5703 ) 


DIGEST OF CASES. 


( 5704 ) 


SMALL CAUSE COURT, MOEUSSIL— 

continued 

2 JURISDICTION — continued , 

Wrongful distraint — continued 

pai ties and then evidence appear to be tlie fitting 
mode of exeicismg the jurisdiction Vadahalai 
Thiruvana Tevar v Caruppen Seeyai Zehin- 
dae op Saittue v Caruppen Seeyai 

[4 Mad„ 401 

3. PRACTICE AND PROCEDURE 
(«) Execution op Decree 

248. — Power of execution.— Change 

of jurisdiction — A Small Cause Court m which a 
deciee is passed is competent to entertain an applica- 
tion foi its execution, even if the debtoi’s lesidence 
and moveable piopeity are situate m a place which 
lias since the deciee been excluded fiom that Couit’s 
juusdiction In such execution the course to he 
pui sued was that proscribed by sections 285 and 2S6, 
Code of Civil Piocedure, 1859 Kodoo M undue v 
Shusiiee Shikhue Siecae . . 16 W. R., 227 

See Anonymous case 

[B. L. R., Sup. Vol., 886 * 9 W. R., 175 

Contra , Munsuk Mosundas v Shiveam Devi- 
sing . . . I. L. R., 2 Bom,, 532 

Geish Chundee Kue v. Keisto Chundee 
Ghose . . . . 18W.R,, 123 

Anonymous . . 3 W. R. s S. C. C. Ref., 7 

249. Mode of execution.— Interest* 

m moveable property, Power to sell, — Act XI of 
1865, ss 6 and 20 — A Small Cause Couit can sell 
the undivided light, title, and mteiest of a deceased 
debtoi, to which the defendants succeeded, m the 
moveable piopeity m satisfaction of a deciee obtained 
against the defendants without infringing the 2nd 
pioviso of section 6 of Act XI of 1865 Until the 
jiulgment-cicditoi has exhausted that mode of pro- 
ceeding he is not entitled to pioceed against the 
debtoi’s immoveable piopeity undei section 20 of the 
Act Ahobalasqo Chetty v. Venkata Krist- 
namma 5 Mad., 275 

250. Execution of 

decree — Suit against member of undivided family — 
A Couit of Sm^ill Causes has not powei to do more m 
execution of a decree against an undivided member of 
a Hindu family than issue piocess for the attachment 
and sale of the defendant’s undivided right, title, and 
interest m the family moveable piopeity It would 
be for the pui chaser at such a sale to obtain a paiti- 
tion. Iyahvien v . Chithambaeien 

[5 Mad., 312 

251. Act XI of 1865, 

ss 19 and 20, l — Rights and interests of judgment- 
debtor undei bond pledging immoveable property — 
The lights and interests of a iudgment-debtoi under a 
mortgage bond hypothecating to him immoveable 
pioperty are not saleable by a Couit of Small Causes. 
A sale of such lights by a Couit of Civil Judicatme, 
by virtue of a certificate issued under the piovisions 

IV 


SMALL CAUSE COURT, MOEUSSIL- 

continued 

3 PRACTICE AND PROCEDURE — continued, 
(a) Execution op Decree —continued 

Mode of execution— continued, 

of section 20 of Act XI of 1S65, is the pioper mode 
of execution. Buddoc Mull v Maharoop 

[6 3ST. W., 129 

252. *— loner of Coutt 

to attach salary — Civil Procedure Code , 1SS2, ss 
228, 268 — A mofussil Couit of Small Causes must 
adopt the machmeiy of section 223 of the Ci\il Pio- 
ceduie Code in. all cases wheie execution is sought 
against peisons oi property outside its local junsdic- 
tion Such a Court, thei ef oi c, cannot attach the salat v 
of a public officei wheie the same is disbursed outside 
its local jurisdiction Hossein Ally v. Ashot osh 
Gangooly , 3 C L, R, SO, followed Parbati 
Char an v. Panchan and I. L. R , 6 All , 243 

253 . Transfer for execution.— 

Act XI of 1865, s 20, — Transfer to, and execution 
by, Munsifs Cow t — Sale of land — Certificate not 
filed — Title of purchaser — A deciee passed by a 
Subordinate Judge’s Couit on the Small Cause side 
was, after the abolition of the said Court, tiansf erred 
by the Distuct Court foi execution to a Distncfc 
Munsifs Court The District Munsif, on the appli- 
cation of the ci editor, attached and sold certain land. 
No application was made by the ci editor foi a certi- 
ficate as piovided by section 20 of Act XI of 1865, 
nor was any objection taken to the execution proceed- 
ings by the debtoi. The ci editor having purchased 
the land, sold it to N , who, in attempting to take 
possession, was lesisted by the debtor. In a suit to 
obtain possession of the land, — Held that N. was 
entitled to recovei Nagireddi v . Ramanna 

[I. L. R. s 7 Mad., 592 

254 — Act XI of 1865, 

s 20 — Civil Procedure Code, 1882, s 223 — Small 
Cause decree of Subordinate Judge — Execution 
against immoveable property . — Co-ordinate jumsdic* 
tion of Subordinate Judge and District Munsif — 
Execution by District Munsif — The Couit of a 
Subordinate Judge and that of a Distuct Munsif had 
jurisdiction over certain immoveable propeifcy A 
Small Cause decree of tbefoimer Court ha\mg been 
sent by the Subordinate Judge to the Couit of the 
District Munsif for execution against the said ^pro- 
perty under the provisions of section 20 of Act XI of 
1865, the application for execution w r as rejected by 
the Munsif on the ground that this pioceduie was 
illegal Held that section 20 of Act XI of 1S65 was 
not modified by section 223 of the Code of Civil 
Piocedure, and that the Munsifs Court was, there- 
fore, bound to execute the decree. Kahanarama v, 
Ranga . . . . I. L. R., 8 Mad., 8 

(5) New Trials. 

255. ■ — — - Act XI of 1865, s.^ 21.— 

Review — Limitation Act, 1877, art . 173 — Section 
21 of Act XI of 1865 held to be m force, notwith- 
standing the light of review given to Small Cause 

8 v 
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SMALL CAUSE COURT, MORUSSIL- 

contmued 

3. PRACTICE AND PROCEDURE— continued, 

(b) New Trials— continued. 

Act XI of 1865, s, 21— continued. 

Courts in the mofussil Toy section 623 of the Code of 
Civil Procedure, 1882. Where the circumstances of a 
case admit of a new trial, an application for such new 
trial is governed by section 21 of Act XI of 1865 , but 
where the circumstances of a case do not admit of a 
new trial, but do admit of a review, then the time 
withm which an application for review should be 
made is to be governed by article 173, schedule II of 
Act XV of 1877 Mahon Mohon Pollar v Pub- 
no Chtjndra Pubbot . I. L. R., 10 Calc., 297 

256. — — Civil Procedure 

Code , 1877, s . 624 — Power to grant new trial of case 
tried *by predecessor — A Judge of a mofussil Small 
Cause Court was held to have jurisdiction to direct a 
new trial of a case tried by his predecessoi , section 21 
of Act XI of 1865 not having been repealed by the 
Civil Procedure Code, 1877 Per Garth, C J — The 
Judge, however, m dealing with applications for new 
trial under section 21, should have legal d to the lule 
laid down m section 624 of the Code of Civil Pro- 
cedure. Shumsher Ally v Kurkttt Shah , 

[I. Xu R., 6 Calc., 236 : 6 C. L. R., 549 

257. New trial of ex 

parte case — Reopening of case against all the 
defendants, — It may he competent to the Judge of a 
Small Cause Court on healing one of the defendants 
to set aside an ex parte decree as to all, if justice 
requires it, — e g , if the objection is one which is com- 
mon to the case of all, hut he is not bouud, because 
the decree is set aside as to one defendant, to inter- 
fere with the decision against others who do not 
object. Dookhee Khan v. Rajessuree Ranee 

[15 W. R., 371 

258. Fraudulent confes- 

sion of judgment. — New trial — A Small Cause Court 
Judge may on the ground of fraud and false person- 
ation grant a new trial where judgment has been 
passed on a confession of judgment In the 
matter or Hxteo Monee Dossee . 17 W. R., 48 

259. Application for new 

trial, Ground for — Computation of time pre- 
scribed for application, — An error as to date m the 
summons to plaintiffs witnesses is sufficient ground 
for setting aside an ordei dismissing his suit. The 
time prescribed by Act XI of 1865, section 21, 
for an application for a re-trial, is exclusive of the 
date on which the smt was dismissed Bijoy Go- 
bind Deb v. Muddun Ram Pal 18 W. R., 454 

260. * — Third application 

for new trial — A third application for a new trial m 
a Couit of Small Causes is not admissible under sec- 
tion 21, Act XI of 1865. Dhunnoo Chowdhry v. 
Bueshun . . . 12 W. R., 266 

261. — - Non - appearance of 

defendant — Application to set aside ex parte decree 
—•There is nothing in the first part of section 21 


SMALL CAUSE COURT, MOFUSSjlL- 

continued. 

3 PRACTICE AND PROCEDURE-cow^e^. 
(b) New Teials— continued. 

Act XI of 1865, s. 21 — continued . 

of Act XI of 1865 showing that an application m ac- 
cordance with that poition of the section is limited to 
the fiist occasion on which a defendant puts m an 
appearance to a suit. Where, therefore, a case is ad- 
journed from the date fixed m the summons to any 
later date, and on such later date a defendant is pie- 
vented by sufficient cause from appearing, and m de- 
fault of such appearance an ex parte decree is given 
against him, he may apply under the first part of 
section 21 for an older to set aside such decree In 
the matteb oy Doyal Mistbee v Ktjpooe Chtjnd 
* [I. L. R., 4 Calc., 318 : 3 C. L. R., 482 

262. Procedure — * Deposit 

of amount of decree and costs — A defendant desiring 
a new trial of a case decreed against him in a Small 
Cause Court must deposit m Court the amount of the 
decree passed against him and costs, at the time of 
giving notice of his intention to apply for the new 
tual. A subsequent deposit, though made within 
seven days fiom the date of the decision, will not 
entitle the party to ask for a new trial Semble, — 
The “ next sitting of the Court ” mentioned in section 
21, Act XI of 1865, refeis to the next sitting after 
the decision complained of , and the words “within 
the period of seven days from the date of the deci- 
sion” apply to cases m which the sittings of the 
Small Cause Court aie not held consecutively by 

^reason of the same Judge being the Judge of more 
than one Court. Kailas Chandea Sannel v. Dow- 
lat Sheikh 

[5 B. L. R., Ap., 57 : 14 W . R., 42 

263. Deposit of amount 

of decree and costs — If an application for a review 
of judgment made by a defendant xn a Small Cause 
Court be m the nature of an application for a new 
trial, the amount of the decree, though made payable 
by instalments, must be deposited m Court, under 
section 21 of Act XI of 1865. Navboji Pestanji 
v. Mansukh Jayaohanl . 5 Bom., A. C., 70 

264. Deposit of costs — 

Act XI of 1865, section 21, does not lequiie a plain- 
tiff applying fora new trial to deposit £he costs of the 
defendants. Mohima Chunder Roy v. Huenath 
Chung-o . i . 18 W. R., 446 

265. — Notice of applica- 

tion,— Where one of the provisions of section 21, Act 
XI of 1865, is not complied with, — eg, where no 
notice of an intention to apply at the next sitting of 
the Court for a new trial is given,— an application for 
a new trial cannot he entertained In be Pitambab 
Sahhu Khan . . 6 B. X. R., 390, note 

S. C. Petumber Shadoo Khan v, Doya Moyee 
Bosses .... 12 W. R., 17 

266. — — — — Practice.— Notice 

of application, — Review — Civil Procedure Code 
{Act X of 1877), s . 628.— The notice clause in section 



( 5707 ) 


DIGEST OF CASES. 


( 5708 ) 


SMALL CAUSE COURT, MOFUSSIL— 

continued. 

3. PRACTICE AND PROCEDURE— continued 
(b) New Trials — continued . 

Act XI of 1365, s. 21 — continued . 

21, Act XI of 1865, is applicable only to those cases 
where a new trial cannot be applied tor withm seven 
days after the judgment, m consequence of there 
being no sitting of the Court Where the application 
is made withm seven days, the notice is unnecessary. 
If the grounds upon which the new trial is moved aie 
proper grounds for granting a review, the applicant 
is entitled to proceed under section 623 of the Code 
of Civil Proceduie without resorting to Act XI of 
1865. Ratan Krishen Poddar v Raghoo Nath 
Shaha I. Ii. R., 8 Calc., 287 : 10 C. L. R., 275 

See Isan Chfnder Banerjee v Lfchfn Gope 
Kemp v Premnarain Singh 

[I. Ii. R , 5 Calc., 699 :5C.L. R., 539 

207. “ Next sitting of 

the Court ” — Judge holding two offices — Where the 
same person holds the office of Judge m two Small 
Cause Courts, and sits for the first half of the month 
m one Court and for the remaining half m the other, 
the next sitting of either Court after the close of its 
half-monthly term would he on the first day on which 
the Judge sat again m that Court. Madhfb Chun- 
der Biswas v. Okhoy Chfnder Biswas. Gopee 
Mohfn Banebjee ©. Sreekanto Bose 

[13 W. R., 103 

268. Application before 

execution of decree had been taken out for new % 
trial. — An application presented to a Small Cause 
Couit on the 25th May to set aside an ex parte 
decree obtained, on the 14th March, where no process 
had been executed for enforcing the decree, was held 
to fall withm the fiist of the two provisions m sec- 
tion 21, Act XI of 1865 Shojonee Dossia v Dhf- 
ronee Dhfr Ghose . . 16 W. R., 226 

269. Notice of apphca « 

tion. — Next sitting of Court . — A judgment-debtoi 
in a Small Cause Court on the day (28th July) of her 
arrest m execution of an ex parte decree deposited 
the amount claimed, and gave notice, under section 
21 of Act XI of 1865, that on the next day of the 
sitting of the Court she would file her giounds for a 
new trial. The Couit* next sat on the 1st August, 
and she filed her application on the 2nd Reid 
that the Judge of the Small Cause Court was right 
in proceeding to hear the application, instead of go- 
ing through the formality of telling her to first give 
notice and apply again. Y Afghan v Lall Chand 
Ghose 15 W. R., 281 


SMALL CAUSE COURT, MOFUSSIL— 

continued. 

3. PRACTICE AND PROCEDURE — continued. 

(6) New Trials— continued. 

Act XI of 1865, s. 21 — continued . 
a re.heanng was granted m the presence of both 
parties, the original decree was leversed, and a fresh 
decree given Reid that m this state of the fact's, 
the Small Cause Court had jurisdiction to grant a 
review and fresh decree, and that the procedure laid 
down m section 21 of Act XI of 1865 was followed 
as far as it was applicable. In the matter op 
Mohfn Sahoo . . .11 W. R., 245 

271, Second application 

for new trial — An application having been made to 
a Small Cause Court Judge to set aside an ex parte 
decree, the Judge found from the record that the 
defendant had been personally served with a sum- 
mons He accordingly requested the pleader to tell 
his client to be present three days after to be examined. 
As neither the applicant nor his pleader was present 
on that date, the Judge rejected the application with- 
out issuing notice on the opposite party. A second 
application was then made under section 21, Act XI 
of 1865 Reid that the communication to the plead- 
er was an informal proceeding, and as applicant 
had not been summoned m due form his application 
should not have been rejected m his absence, and the 
Judge was hound to hear the second application. 
Gopal Chfnder Roy v. Arman Shaikh 

, [15 W. R., 402 

Reviews of j'udgment of a Small Cause Court as 
distinguished from new tuals are now governed by 
section 623 of the Civil Procedure Code, 1882. 


(e) Reeerence to High Cofrt, 


References to the High Court aie now made under 
section 617 of the Civil Procedure Code of 1882, 
which has been substituted for section 22 of Act 
XI of 1865 The substituted section is of wider ap- 
plication than section 22, and embraces questions 
arising m execution of decree as well as questions 
m a suit, which it was formerly held could not he re- 
ferred 

See Sfeoop Chfnder Patre v Jadoo Moytee 

[5 W. R. } S. C. C. Ref., 7 


Anand Chandra Mazfmdar v Gobardhan 
Khan . . B. L. R„ Sup. Vol* ,45 7 

[5 W. R., S. C. O. Ref., 19 

Kaminee Soondfree Chowdhrain © Mfdhoo 
Soodfn Mookerjee . . 21 W. R,, 376 


270. Ex parte decree ob- 

tained on forged bond — Petitioner specially regis- 
tered a bond, brought it into a Small Cause Court, 
and, without serving the obligors with any summons, 
got an ex parte decree against them, and shortly 
after took out execution. The judgment -debtor ap- 
peared within thirty days of the deciee, and applied 
for stay of execution on the giound that the bond was 
a forgery. Execution was stayed on secunty given, 

IV 


Bane oe Bengal © Cfrbie ^ 

[3 B. L. R., 396 : 12 W. R., 432 


As to what is to be referred 
See Gfjendro Mohfn Shaha v Eastern Ben- 
gal Railway Company . 18 W. R., 145 

and how the reference is to he made 
Dinonath Addy v . Weller . 7 W. R., 16 

8 II * 
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SMALL CAUSE COURT, MOEUSSIL- 1 

continued . 

3 PRACTICE AND PROCEDURE — continued. 

(c) Reference to High Correa!-- continued 

272. Ground for reference.— Ap- 

plication of pai ties — A Srmdl Cause Court should 
not make a lefeience on a simple pomt merely on 
the application of tlie parties, unless it entertains a 
doubt upon the question Hurish Chunder 
Talaputtur v. O’Brien . . 14 W. R., 248 

273. Questions arising on appli- 

cation for new trial.— Act X of 1867 , s 1 — 
Act XX of 1865 , s 22 —When the judgment of a Small 
Cause Court is called m question by one of the par- 
ties on a point of law, such as that damages have 
been assessed on a wrong principle, his pioper course 
is to apply foi a new trial The facts Hot being dis- 
puted, the Judge may grant a new trial as to what 
amount ot damages were sustained, and m determin- 
ing that question, he may altei his opinion as to the 
pimciple on vkick damages ought to he assessed, and 
upon the new tnal assess them on the propei pim- 
ciple A question of law arising on an application 
for a new ti xal, was a question which might he refen ed 
to the High Court for its opinion as a question within 
the meaning of section 1, Act X of 1867, ansmg at 
any pomt m the pioceedmgs previous to the hearing of 
a suit The healing m a new tnal is a heai mg within 
Act XI of 1865, section 22 An application for a 
new tnal is a point m the proceedings pievious to the 
hearing. Isan Chandra Sing v Haran Sirdar 

[3 B. L. R., A. C., 135 : 11 W. R„ 525 

274. Act XI of 1865 

—A point arising upon the application foi a new 
tnal may be lei cried to the High Court Nobo 
Coomar Chuckerbutty v. ^Koylash Chtjnder 
Barooree . . , " . 17 W. R., 518 

275. Change of Judges pending 

reference. — Second reference by successor of Judy* 
%n case aheady decided — Wheie a case was deter- 
mined by a former Judge of a Small Cause Couifc, 
contingent upon the opinion of the High Court upon 
the question submitted by that Judge, and the pai- 
ties had an opportunity of appealing and being heaid 
in the High Court before the Judges expressed then 
opinion, — Held that when that opinion was expiessed 
the case was at an end, and that it was irregulai foi 
a Judge who had succeeded to the Judge who xef er- 
red the case to intei fere m the mattei Umanund 
Roy v Browne . . .7 W. R., 352 

(d) Miscellaneous Cases 

276. Act XI of 1865, s. 45 and 

S. 20. — Power of Cleric of Small Cause Court — A 
clerk of a Small Cause Couit is not authonsed to 
sign the copy of the judgment and certificate alluded 
to in section 20, Act XI of 1865 Anonymous 

[3 W. R., S. C. C. Ref., 7 

277. s. 51. — Powers of 

Local Legislature . — Judges of Small Cause Courts 
— Held that, m peimanently investing, under section 


SMALL CAUSE COURT, MOFUSS1L— 

continued 

3. PRACTICE AND PROCEDURE — continued . 

(i d ) Miscellaneous Cases — continued . 

Act XI of 1865, s. 51 — continued 
51 of Act XI of 1865, the Judges of the Courts of 
Small Causes at Agia, Allahabad, and Benai es, with 
the poweis of a Principal Sudder Amoen (Subordi- 
nate Judge), the Local Government did not exceed 
its power or contravene the law, although the occa- 
sional investiture of Small Cause Court Judges by 
name from time tatime, with the powers of a Pim- 
cipaj Suddei Ameen, may have been the mode of 
procedure contemplated by the Legislature as tlie 
one likely to be oidmanly adopted Bigee Kooer v. 
Damodur Loss , 5 X W , 55, impugned Cros- 
thwaite v Hamilton . 1. L. R., 1 AIL, 87 

278. Execution of decrees 

of Small Cause Courts against immoveable 'property* 
— Powers of Judge of Small Cause Court, — The 
Judge of a Court of Small Causes, who has been 
duly invested with the poweis of a Subordinate Judge 
uutlei the provisions of section 51 of Act XI of 1865, 
has ‘‘general jurisdiction ” witlnu the meaning ol* 
section 20 of that Act, and can consequently, under 
the piovisions of that section, enioice a tleeieo undoi 
that Act against the immoveable piopcity of the 
judgment-debtoi Gopal v. Nanku 

[I. L. R., 1 All., 624 

279. Power to invest 

Small Cause Court Judge with p owe) s of Pi met pal 
Sudder Ameen — Section 51, Act XI of 1865, did 
not authoiiso the Local Government to peimanently 
and unconditionally invest the Judge of a Small 
Cause Couit with the poweis of a Pimcqul Sudder 
Ameen The section only contemplated an occafllonal 
investment of the poweis, and one contingent on the 
state of the business of the Court Bltee Ivooisit 
v Damodur Dass . . . 5N.W„ 55 

280. Power to invest Small 

Cause Courts with insolvency jurisdic- 
tion. — Civil Procedure Code, 187 ? , s 5 — Ch XX,, 

344-360 — The effect of section 5 of the Code ot 
Civil Pioceduie (Act X of 1877), coupled with the 
second schedule to that Act, was to render the whole 
of Chaptei XX (relating to insolvent debtors) of the 
Code, including section 360, inapplicable to Courts of 
Small Causes in the mofussil, notwithstanding the 
woids “any Couit othei than a District Couit” and 
any “Couit situate m his district” which occur m 
that section. Consequently, the Government Resolu- 
tion No 2133, of the 3rd of April 1878, investing the 
Judge of tho Court of Small Causes at Ahmebabad 
with poweis, under the said chaptei, to adjudicate in 
insolvency matters, was ultia vires and invalid. 
Lallu Ganesh y. Ranohhod Kaiiandas 

[I, Ii. R.j 2 Bom., 641 

By tho Civil Piocedure Code Amending Act XII 
of 1879, section 30t) is made applicable to Small 
Cause Courts, so that such a resolution would now 
apparently be valid. 
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1 JURISDICTION . „ 5712 

(a) Generally . 5712 

(b) Army Act . . .5714 

(c) Decree, Suit on— . . .5714 

( d ) Insolvency . . 5714 

(e) Moveable Property . . 5715 

(/) Recovery op Immoveable Pro- 
perty . 5715 

(g) Registration Act, 1866, ss 

52, 53 . 5717 

(7i) Revenue . . . .5718 
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S coir ItT, PRESIDENCY 

TOWNS — continued . 

1 JUBISDICTION. 

(a) Generally 

. ** *1111 Extension of jurisdiction by 

Act XV of 1882. — Act IX of 1850 , 5 53.-1 
Abandonment of excess —Whilst the pecuniary 
jurisdiction of the Small Cause Court was limited to 
BljOOO, the plaintiffs brought a suit foi that amount 
for damages for bleach of a certain contract after 
abandoning the excess, and in that suit they elected 
a non-suit undei section 53, Act IS of 1850 Held 
m a suit brought m lespect of the same damages foi 
the full amount due to them, that the plaintiffs weie 
not piecluded, by their having abandoned the excess 
m the foimer suit, from lecovenng the full amount 
sued foi. Simson v Gora Chand Doss 

[I. L. R.j 9 Calc., 473 

2. Adding sum to legal claim 

for purpose of giving jurisdiction.— Act IX 
of 1850, s 28 —Act XXVI of 1864 , 5 2 —A plain- 
tiff cannot give jurisdiction to the Small Cause Court 
by adding to his claim sums winch he could not, 
undei any circumstances, be entitled to recover. 
Sxlchur Chund v Sooringmull , 1 Hyde, 272 , distin- 
guished. Bonomally Nawn v Campbell 

[10 B. L. R„ 193 : 19 W. R., 20 

3. Abandonment of excess.— 

Claim not within pecuniary limits of jurisdiction. 

The Couit has no jurisdiction to hear a case unl*ess 
there be an abandonment of any excess above its pe- 
cuniary jurisdiction Gorachund Chunder Bose 
v. Charroo Chunder Ghose 

[Bourke, O. C., 3 : Cor., 93, 

4k Splitting claim. — Omission to 

abandon excess — Act IX of 1850, s 34 —Held 
under section 34 of Act IX of 1850, that an abandon- 
ment of excess not stated m the summons is a split- 
ting of the claim, and the Court has no jurisdiction 
to amend its lecord where there is no abandonment so 
stated Gorachund Chunder Bose v Charroo 
Chunder Ghose . Bourke, O. C , 3 : Cor., 93 

5. Splitting cause of action.— 

Act IX of 1850 , s 34 —The defendant, as bioker 
for the plaintiffs, guaranteed all tiansactions entered 
into by the plaintiffs with native firms through the 
defendant Some of these native firms, m respect 
of such tiansactions, became indebted to the plain- 
tiffs, and the defendant wiote to the plaintiffs le- 
questing them to sue such defaulting firms The 
plaintiffs accordingly sued six of such firms, and sent 
a letter to the defendant claiming from him pay- 
ment of the taxed costs meui red in all the suits 
# amounting to R7, 553-10-6 The defendant having 
failed to pay, the plaintiffs sued him m the Small 
Cause Court, to recover payment of the taxed costs 
incurred in one of the suits, amounting to R433. 
Held that the plaintiffs, m doing so, weie splitting 
their cause of action withm the meaning of section 
34 of the Small Cause Court Act (IX of 1850). 
Blackwell & Co. v. Sumar Ahmed 

[6 Bom., O. C„ 88 
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SMALL CAUSE COURT, PRESIDENCY 

TOWNS — * continued 

1. JURIS DICTION — continued,. 

(a) Generally — continued . 

Splitting cause of action— continued. 

See Chockalinga Pillai v. Viruthalam 

[4 Mad,, 334 

a »■- — — — Act IX of 1850 , 

8 34 — Tradesman's account.— k tradesman cannot, 
by keeping separate accounts of bis dealings with a 
customer, split bis cause of action so as to bring bis 
suit within the jurisdiction of a Small Cause Court 
m the Presidency towns Cassum Jooma v, Thtjo- 
KER LllADHUR KlSSOWJI 

[I. L. R„ 2 Bom., 570 

7. Valuation of suit.— Suit for 

damages under SI, 000, on contract of more than 
SI, 000 — In an action foi damages on account of de- 
fendant's refusal to take deliveiy of goods of the 
value of R3, 699-6-3, sold to bun by plaintiff, winch 
goods weie afterwards re-sold at a loss of R344-5-9, 
— Held that the Court of Small Causes bad jurisdic- 
tion, notwithstanding that the original contract was 
for moie than R1,000 Kurru Chetti v. Chidam- 
baba Mudali . . . .3 Mad., 170 

a Act IX of 1850, s . 

27 —Liquidated damages — JEJarnesUmoney — Where 
a contract for the sale and delivery of 2,000 baias of 
stone contained a provision that m case of bieach by 
the purchaser a sum as liquidated damages was to be 
paid by him at the rate of Rl, per bara, and the 
purchaser paid Rl,000 earnest-money, hut made de- 
fault m accepting the stone , — Meld that, though in 
default of acceptance the earnest-money, Rl,000, 
was forfeited, the vendor could not retain the earnest- 
money and sue for the whole amount of the liqui- 
dated damages , but that his proper course was to 
sue for the difference only, which suit could pro- 
perly be brought xa the Small Cause Court, being 
R1,000 only. Mbhervanji Manoharji v. Punja 
Velji .... 5 Bom., O. C., 147 

9. Set-off —Deduc- 

tion of amount of proceeds of goods not accepted . — 
The plaintiffs consigned goods to the defendant, and 
drew a bill for R2, 711-9-6 against them on the 
defendant in favour of the Chartered Mercantile 
Bank The bill was accepted by the defendant, and, 
when presented for payment, was dishonoured. The 
bill was paid for honour by the attorney of the 
plaintiffs The goods arrived, and (the defendant 
having refused to pay the bill) were sold by the 
plaintiffs, after notice to the defendant, at his risk, 
and realised Rl, 655-15-4 The plaintiffs refused to 
hold a survey on the goods unless the defendant 
paid the amount of the acceptance. The plaintiffs * 
sued the defendant m the Small Cause Court for 
the amount of his acceptance, giving him credit for 
the proceeds of the goods, and abandoning the 
excess Meld that the plaintiffs were not entitled 
to do so, as the claim on the bill was not brought 
within the jurisdiction of that Court by payment or 
admitted set-off. Shortt v. Abdul Rahiman 

[6 Bom., O. C,, 53 


SMALL CAUSE COURT, PRESIDENCY 

TOWNS — continued 

1 JURISDICTION — continued. 

(a) Generally — continued. 

Valuation of suit —continued* 

10 , — — Part payment — 

Set-off — Smtfor balance of account. — The plaintiff© 
advanced R 15,000 against the defendant's gram con- 
signed to Hong- Kong, to he there sold on his account 
by the plaintiffs' agents The plaintiffs subsequently 
gave ciedit to the defendant for R14, 115-3-3, alleged 
to have been received by them as the proceeds of the 
sale, and sued him for the balance m the Bombay 
Small Cause Court, abandoning the excess so as to 
bring the claim within the Court's extended jurisdic- 
tion of R1,000. The defendant disputed the cor- 
rectness of the account sales forwarded by the agents 
at Hong-Kong, and contended that the Court had no 
jurisdiction to try the case. The Judge, subject to 
the opinion of the High Court upon the facts as 
stated, struck the case out of the list foi want of 
jurisdiction Meld that, as both the plaintiffs and 
the defendant were bound, by the nature of the 
transaction, to have the proceeds of the sale applied 
to satisfy the advance made by the plaintiffs to the 
defendant, the receipt by the plaintiffs of the amount, 
for which they gave credit in then paiticulars of 
demand, was m the nature of a part payment ; and 
that the suit was, theiefore, on a balance of account, 
and witbm the jurisdiction of the Court of Small 
Causes. Ewart, Latham, & Co., v. Muhammad 
*Sh>dik .... 4 Bom., O, C„ 133 

(b) Army Act 

1 L Stat. 44 and 45 Viet., e. 

58, ss. 148, 151. — Act XV of 1882, s 18. — Leave 
to sue — The jurisdiction given to Small Cause Courts 
by Act XV of 1882 is not affected by 44 and 45 
Victoria, cap 58, section 151. Wallis?’. Taylor 
[I. L. R., 13 Calc., 37 

(c) Deoree, Suit on— 

12. Suit on decree of Small 

Cause Court. — Presidency Small Cause Comte Act, 
XV of 1882, ss 1, 4, 94 — A judgment-creditor in 
the Court of Small Causes had not before the 1st 
July 1882 the right to sue m that Court on his judg- 
ment. Merwanji Nowroji v. Ashabai 

[I. L. R., 8 Bom., 1 


(d) Insolvency. 

13. Madras Small Cause Court. 

— Civil Procedure Code (Act XIV of 1882), ss . 
8-3 — Presidency Small Cause Courts Act (XV of 
1882), ss 2-23 —The Madras Court of Small Causes 
has no jurisdiction in insolvency. The second para- 
graph of section 8 of the Code of Civil Procedure, 
1882, which authorised the Local Government, by 
notification published in the official Gazette, to 
extend to the Presidency Small Cause Court certain 
portions of the said Code, is repealed by the Presi- 
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SMALL CAUSE COURT, PRESIDENCY 

TOWNS — continued. 

1. JURISDICTION — continued. 

(d) Insolvency — continued. 

Madras Small Cause Court— continued. 

dency Small Cause Court Act (section 2 of Act XV 
of 1882), and consequently the notification of the 
Governor m Council of Fort St. George, dated 25th 
February 1879, conferring on the Madras Court of 
Small Causes 3 unsdiction m insolvency, being repug- 
nant to section 8 of the Code of Civil Piocedure, 
1882, as amended, if otherwise valid, ceased to have 
effect when Act XV of 1862 came into foice In 
be Waller . . I. L. R., 6 Mad., 4=30 

(e) Moveable Property. 

14. Tiled huts.— Act IX of 1850, 

ss 53, S8 — Goods and chattels — Tiled huts were not 
‘‘goods and chattels” within the meaning of sec- 
tion 58, Act IX of 1850, and therefore could not he 
taken m execution under that section. Where tiled 
huts had been seized under a decree of the Small 
Cause Court, and a third party intei pleaded undei 
section 88 of Act IX of 1850, and claimed the huts, 
— Held that the Court, having no power to seize the 
huts, was light in dismissing the claim Kally- 
PERSATJD Singh v. Hoolas Chfnd 

[10 B. L. R., 448 : 20 W. R., 8 

15. Fixtures.—.^ IX of 1850 > s. 

58 — Seizure of goods and chattels m execution of 
decree — "Engine in flour •mill — Landlord andjenant? 
— In a suit for damages for the lemoval of oil and 
flour mills and a steam engine and boiler seized m 
execution of a decree of the Calcutta Small Cause 
Oouit, — Held that such things weie fixtures and not 
goods and chattels, within the meaning of section 58 
of Act IX of 1850, and therefore could not be seized 
m execution. The question whether fixtures are re- 
moveable by a tenant as against his landlord has 
nothing to do with the question whethei they are 
seizable in execution as goods and chattels Milleb 
v. Brindabttn 

[I. L. R., 4 Calc., 946 : 4 C. L. R., 460 

(/) Recovery oe Immoveable Property. 

1G. Question of title . — Act IX 

of 1850, s 91 (Act XV ol 1882 , s 41) — Summons 
to show cause on what title occupier holds, without 
leave of oivner.— Upon a summons issued under sec- 
tion 91 of Act IX of 1850 by the Judge of the 
Small Cause Court to the occupier of a house to 
show by what title he claims to hold or occupy the 
same or part thereof,— He Id, that the jurisdiction 
of the Small Cause Court was not ousted by the occu- 
pier appearing and showing as cause that which did 
not amount to an allegation of title in the occupier 
Held, also, that the words m that section, “ without 
leave of the owner,” comprised a case where the 
original possession was with leave of the owner 
but was afterwards withdrawn by bis vendee, the 
subsequent owner. Dadabhai Hussanji v Kxtvae- 
jbai • 10 Bom., 386 


SMALL CAUSE COURT, PRESLDEINCY 

TOWNS — continued. 

l.„ JURISDICTION — continued 

(f) Recovery op Immoveable Property 
— continued 

Question of title— continued. 

17. Act IX of 1850, 

ss 91-93 — Difficult or doubtful question of title . — 
Pi oof of the existence of a difficult or doubtful ques- 
tion as to the right to possession, bond fide raised by 
the person m possession, was held to be sufficient 
cause shown to justify a Presidency Small Cause 
Couit m refusing a warrant of ejectment under 
section 93 of Act IX of 1850 Mtjhammed Estte 
Sahib v Georg-e . . I.L. R., 4 Mad., 385 

Mere assertion of a title to possession is not suffi- 
cient. Mtjhammed Esup Sahib v. George 

[I. L. R., 4 Mad., 385 
Anonymous case . I. L. R., 4 Mad., 389, note 

18. * — Title to im move- 

able property — Act Id? of 7 850, ss. 25, 91 — Act 
XXVI of 1864, s 2 — Practice — Leave to amend 
summons and plaint. — In a suit brought under 
section 91 of Act IX of 1850, the Bombay Court of 
Small Causes had no jurisdiction to try a question of 
adveise title to the immoveable property, the subject 
of the suit Ahter, if the suit were bi ought under 
section 25 of Act IX of 1850, as extended by section 
2 of Act XXVI of 1864*, and the value of the pro- 
perty m dispute did not exceed Rl,000. In a case in- 
volving a question of adverse title, the plaintiff should 
be allowed to amend the summons issued under sec- 
tion 91 of Act IX of 1850, so as to render it conform- 
able with a claim under section 25 of Act XXVI of 
1864, if the summons were issued m the mistaken 
form by the fault of the Clerk of the Court, and not 
of the plaintiff. Nowla Ooma v Bala Dhttrmaji 

[I. L. R., 2 Bom., 91 

19. Act IX of 1850 , 

s. 91 — Equitable defence — Suit for ejectment. — The 
plaintiff in 1879 took out a summons under section 91 
of the Presidency Towns Small Cause Court Act, IX of 
1850, calling on his nephew the defendant, to deliver 
up possession of certain premises in his occupation be- 
longing to the plaintiff The plaintiff alleged that he 
had purchased the premises in question in 1870 from 
one JST, to whom the defendant had mortgaged them in 
1866 with power of sale. The plaintiff produced the 
deed of mortgage to 27., and the conveyance to him- 
self It was admitted on his behalf that he had never 
received any rent from the defendant, and never had 
manual possession of the premises occupied by him. 
But the plaintiff produced a writing of attornment, 
dated April 1873, passed to him by the defendant, 
whereby the latter acknowledged that he was occupy- 
ing the premises in question as the plaintiff's tenant, 
and agieed to pay rent for the same at R25 a month. 
His defence was that the mortgage, the sale, and tlie 
writing of attornment were all merely colourable, exe- 
cuted for the purpose of defeating his creditors and 
screening the property from execution, that no 
money had passed between the parties ; that the de- 
fendant had never been out of possession, and that the 
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SMALL CAUSE COURT, PRESIDENCY 
TOWNS — r continued 

1 JURISDICTION— continued.* 

(/) Recovery or Immoveable Property 
— continued 

Question of title — continued 
plaintiff now required the Court to assist him m 
turning Ins own wrong to his own advantage At 
the heai mg m the Couit of Small Causes the defend- 
ant proposed to prove the above facts, and submit- 
ted that, under the circumstances, a bond fide ques- 
tion of title was laised which ousted the juns- 
diction confeired on the Couit by section 91. The 
Court, however, refused to leceive the evidence, and 
held that it had junsdiction On reference to the 
High Court, — Eeld that the defendant was entitled 
to set up the defence which he had, and that it oust- 
ed the junsdiction of the Couit of Small Causes to 
proceed further with the action — inasmuch as such 
defence raised a question of adveise title, which, m 
suits under section 91 of Act IN, 1850, that Couit 
had not "jurisdiction to decide Luckmujas Khimji 
u, Mxjlji Canji . . I. L. R., 5 Bom., 295 

20. Act XV of 1882, 

* $, 41 — Landlord and tenant — Admission of tenancy . 

— Suit m ejectment . — The plaintiff, alleging that the 
defendant was his tenant at a monthly rental of 
R52 and had refused to deliver up possession to the 
plaintiff, took out a summons against the defendant 
under section 41 of the Small Cause Court Act, XV 
of 1882. The defendant admitted the tenancy, but 
contended that he held undei an unexpned lease for 
four years The Judge of the Court of Small Causes 
was of opinion that a question of title was involved, 
and he dismissed the case on the ground that he had 
no jurisdiction to hear it The plaintiff thereupon 
applied to the High Couit under its extraordinary 
junsdiction. Meld that the case was within the 
jurisdiction of the Small Cause Couit. David as 
Harjivandas v . Tyabally Abdttlally 

[I. L. R., 10 Bom., 30 

21, Trespass to immoveable pro- 

perty. — Act XV of 1882, ss 18, 19,88, 45.— The 
plaintiff brought a suit in the Calcutta Couit of Small 
Causes to lecover damages for trespass to ceitam im- 
moveable property of which he proved ho was m 
possession , the defendant contended that such a suit 
was one for the determination of a light to, or inter- 
est m, immoveable property, and was, therefoie, not 
maintainable m the Small Cause Court. Meld, the 
Court had jurisdiction to enteitam such a suit 
Peary Mohtjn Ghosaul v. Harran Chtjnder . 
Gangooly . . . I. L. R,, 11 Calc., 261 

(y) Registration* Act, 1866, ss 52, 53* 

22, Petition and decree under 

Registration Act.— Small Cause Couits in the 
Presidency towns had no jurisdiction to entertain pe- 
titions and make decrees under the provisions of sec- 
tions 52 and 53, Act XX of 1866 In the matter 
or Act XX of 1866 In the matter of Nil 
Kamal Banerjee v Madhtjsudan Chowdry 

[6 B. Ij. R., 177 
S C Nil Comul Banerjee v. Mudoosoodun 
Chowdhry . . 14 W. R,, 478 


SMALL CAUSE COURT, PRESIDENCY 

TOWN S — continued 

1. JURISDICTION— continued. 

# 

(A) Revenue. 

23. Matter concerning revenue. 

— Trespass by Collector. — Action of Collector m 
preserving ivaste land — Act IX of 1850, s 25 — 
The Collector of Bombay bond fide believing that 
ceitam land upon which a quany had been opened 
by the plaintiff was Government waste land, by his 
servants forcibly stopped the quairymg operations 
of the plaintiff “for the puipose (the Collectoi 
stated m his evidence) of pieservrag the land for 
Government, as land fiom winch revenue might m 
futuiebe collected ” In an action foi trespass brought 
against him by the plaintiff, it was held that the act 
of the Collector was not * e a matter concerning 
revenue 33 within the meaning of section 25 of Act 
IX of 1850, and that the jurisdiction of the Small 
Cause Court was theiefoie not excluded Narayan 
Krishna Laud v Norman (Collector of Bom- 
bay) .... 5 Bom., O. C., I 

2. PRACTICE AND PROCEDURE 
(a) General Cases 

The piactico and procedure of the Presidency 
Small Cause Courts is- so diffeiont now from what it 
was undei the foimer Acts IX of 1850 and XXVI of 
1864, that most of the cases decided under those Acts 
Jiave become useless as piecedonts. The procedmo is 
now governed by Act XV of 1882 by which a great 
portion of the Civil Pioeeduie Code has been extend- 
ed to these Courts 

24 Dismissal of suit for want 

of jurisdiction. — Costs — Form of decree. — Where 
a plea to the junsdietion of the Small Cause Courts 
established undei Act IX of 1850 is successful, the 
judgment ought to be one dismissing the suit. But 
whatever the foim, it should be stated that the suit 
abates or is dismissed <f for want of jurisdiction/* In 
such a case the Coqit has power to aw aid costs to the 
defendant. Freck v Harley 

[I. L. R„ 8 Calc., 418 : 7 C. L. R„ 237 

25, Power to restore case 

struck off for default m appearance.— Act IX 
of 1850, s . 42 — A Court of Small Causes, constituted 
under Act IX of 1850, could, during the same day, 
and at the same sitting of the Couit, ex parte rcstoio 
a cause once stiuck out undei section 42, though the 
Older foi stnkmg off may have been duly recorded. 
In such a case it w r ould he open to the defendant to 
apply to set aside such ex parte ordei, and the suffi- 
ciency of the grounds of the application would ho a 
question foi the discretion of the Judge. SniB 
bsUNDER MULLIOK V. KlSSEN 1)YAL Ol’ADUYA 

[I. L. R., 1 Calc., 47 6 
(b) New Trial, 

26. Application for new trial. 

— Fresh evidence. ~~ Affidavits. — A party who applies 
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SMALL CAUSE COURT, PRESIDENCY 

TOWNS — continued. 

2 PRACTICE AND PROCEDURE— coraftmeed. 
(b) New Trial — continued 

Application for new trial — continued, 

for a rule foi a new trial and obtains it on paiticulai 
materials, ought not to be allowed to go into fresh 
evidence with a view to stiengthen his case when the 
rule comes on foi hearing. If on hearing both par- 
ties the Court thinks further inquiry necessary, it can 
of course make such inquiry m such manner as seems 
most fit to it When new tuals are moved for on al- 
legation of facts, it would be very convenient that a 
piactice should be introduced of lequirmg the facts 
to be stated by affidavit, and m like manner the an- 
swei to be supported by affidavit Modhoosqodun 
Koondoo v. Madhubram Sewloll 

[15 W. R., 161 

27. Ground for new trial— 

Want of jurisdiction — A new tual may be granted 
on the giound of want of junsdiction m the Court, 
though such ground was not formally raised or record- 
ed at the original heai mg Chundee Churn Dutt 
v. Ebjuljee Cowasjee Bijnee 

[I. L. R., 8 Calc., 678 : 11 C. L. R., 225 

28. Difference of opinion be- 

tween Judges as to allowing new trial.— In a 

case ol' difference of opinion between two Judges upon 
the point as to whether there should be a new trial, no 
rule can be granted. Jardine, Skinner, & Co., v 
Money Id W. R., 312> 

29. Second new trial.— It is com- 

petent to the Judges of the Calcutta Small Cause 
Court to giant a second new tnal of the same case. 
Pubson Ciiunp Golacha v Kajooram 

[10 B. L. R., 355 : 19 W. R., 203 

(c) Reference to High Court, 

30. Question of law.— Only 

questions of law m suits can be referred. Mohun 
Sing- v, Iyareem Oonissa Begum . 8 Mad., 57 

The point of law lef erred should be expiessly 
stated. Jarline, Sxinneb, & Co, v Money 

[14 W. R.,312 

31. — — • Question of fact. 

—Act XXVI of 1864, s. 7.— Act IX of 1850 , 5 55. 
— The question whether or not cotton fabrics border- 
ed with silk, or having a poition of silk otherwise used 
m their manufactuie, are “ silks m a manufactured or 
unmanuf actui ed state wi ought upoi not wi ought up 
with other materials,” within the meaning of section 
10, Act XVIII of 1854, was a question of fact to be de- 
cided on the evidence, and not a question of law to he 
referred for the opmion of the High Court under Act 
IX of 1850, section 55, and Act XXVI of 1864, 
section 7 Lakhmilas Hirachand v. G. I P. 
Railway Company . . 4 Bom., O. C., 129 

32. Order rejecting applica- 

tion for new trial, — Judgment contingent onopi * 


SMALL CAUSE COURT, PRESIDENCY 

TOWN S — continued 

2 PRACTICE AND PROCEDURE— continued. 

(c) Repeeence to High Court — continued . 

Order rejecting application for new trial 

— continued 

mon of High Court — The decision of a Small Cause 
Court i ejecting an application for a new trial, hut 
making such rejection contingent upon the opinion of 
the High Court, was not such a judgment as could be 
referred undei section 7, Act XXVI of 1864. Hall 
V Jo AKIM . 12 B. L. R., 34 

See also Mackintosh v. Gill 

[12 B. L. R., 37 : 20 W. R., 358 

33. Act XV of 1882 } 

s 69 — Reference to High Court , Question for --New 
trial , Application for — Difference of opinion be* 
tween Judges. — Contingent judgment. — An order re- 
jecting an application for a new trial, subject to the 
decision of the High Court on certain point or points 
leferred, is not a “ contingent judgment ” within the 
meaning of section 69 of Act XV of 1882, nor can 
points of diffeience between the Judges at that stage 
foim matter foneference. Nusserwanjee v. Pur- 
sot um Das s . . . I. L. R., 4 Calc., 298 

Under the Acts of 1850 and 1864 the Judge m re- 
feirmg a point was bound to make his judgment con- 
tingent on the opinion of the High Court. 

See Dosabhai Kayasji v. Kherbadji Hormas- 

ji . . . .7 Bom., O. C., 180 

But now under the Act of 1882, section 69, he can 
either give judgment contingent on the opinion of 
the High Court or reserve his judgment. 

34 . Deposit of security for costs. 

— Act XXVI of 1864, s 8 — A case should not be re- 
fened to the High Couit by a Judge of the Small 
Cause Couit until secunty has been deposited m ac- 
cordance with section 8, Act XXVI of 1864, by the 
paity against whom the judgment has been given If 
such party do not deposit the security u forthwith,” 
he must he taken to submit to the judgment of the 
Small Cause Couit Where, however, a case was sent 
up without secunty for costs being deposited, and be- 
fore the case was heard the plaintiffs tendered a sum 
as security, which the Judge lefused to accept as 
being too late, tbe High Court, on the sum being de- 
posited, and it appearing that the defendant would 
not he prejudiced by such a couise, allowed the case 
to he heaid Fornaro v Ramnabain Sookdeb 

[14 B, L. R., 180 : 23 W. R., 136 

35. Act XXVI of 

1864 , 5. 8 — Omission to deposit costs. — Non-appear- 
ance. — Where a case had been referred from the 
Small Cause Court, for the opmion of the High Court, 
at the request of the plaintiffs, and they neither de- 
posited any secunty £ot the cost of the xeference, 
nor appeared in the High Court, — Held , the defend- 
ants, who appeared, were entitled to judgment and 
to an order that the plaintiffs should pay the costs 
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SMALL CAUSE COURT, PRESIDENCY 

TOWNS— eo ntmued. 

2 . PRACTICE AND PROCEDURE — continued 
(c) REFERENCE TO HlGH COURT— continued. 

Deposit of security for costs— continued 

of reference and other expenses connected therewith. 
Dissent v Justices or the Peace toe the 
Town or Calcutta 

[5 B. L. R., Ap., 24 : 20 W. R., 349, note 

In a similar case, however, the reference was held 
not to he properly before the Court, and an application 
for costs by the defendant was refused Rajkumar 
Paramanice v Stewart . 5 B. L. R., Ap., 23 

These cases were under the old procedure. Under 
Act XV of 1882, if security is not deposited the party 
against whom the contingent judgment has been given 
is to be taken to have submitted to it. 

36. Case referred* at request of 

part Non-appearance of such 'party before High 
Court — Costs — When a case is referied by the Small 
Cause Court foi the opinion of the High Court, at 
the request of one of the paities, and such party does 
not appear m the High Court, the decision must be 
given agamst him, whethei security has been given 
for the costs of the reference and the amount of the 
judgment or not, and he must pay the cost of the le- 
ference. Williamson v Arab Ismail Khan 

[II B. L. R., 415 : 20 W. R., 349 

SMALL CAUSE COURT, RANGOON. 

1. Establishment of.— Act XXI of 

1863.— Act XI of I860 — Local Government. — Act 
XXI of 1868, after establishing Recorders 5 Courts 
in British Burma, and fixing the limits of their juris- 
diction, enacted by section 10 that, “ save as in this 
Act provided, no Court other than the Recorder's 
Court shall have or exeicise any civil jurisdiction 
whatever within the limits for the time being fixed 
as aforesaid." Act XI of 1865, after declaiing that 
the words “Local Government" should denote “the 
person authorised to administer the Executive Gov- 
ernment m such part," enacted by section 3 that the 
Local Government may, with the previous sanction 
of the Governor Geneial m Council, constitute 
Courts of Small Causes under that Act at any place 
within the territories under such Government By 
section 3 the Judge of such Small Cause Couit was 
to be appointed by the Local Government. Act XI 
of 1865 did not repeal section 10 of Act XXI of 
1863 By notification dated 1st September 1869, 
the Governor General appointed a Judge of the 
Small Cause Couit at Rangoon, extended the provi- 
sions of Act III of 1864 to British Burma, and in- 
vested the Chief Commissioner of British Burma with 
the powers conferred on a Local Government by that 
Act. By notification of 2nd October 1869, the Gov- 
ernor General m Council sanctioned the establish- 
ment of a Court of Small Causes m Rangoon under 
section 3, Act XI of 1865, extended the jurisdiction 
of the said Court to an amount not exceeding Rl,000 
and notified that the territonal* jurisdiction would be* 
co-extensive with that of the existing Small Cause 
Court jurisdiction of the Recorder's Court at Ran- 
goon. Held that the Small Cause Court at Rangoon 


SMALL CAUSE COURT, RANGOON.- 
Establishment of— continued. 

so established was pioperly constituted. There is 
nothing to show that the words “Local Government" 
as used in Act XI of 1865, were intended to include 
a Chief Commissioner Ko’Shoay Doon v Shoav 

Gan . .6 B. L. R., 196 : 14 W. R., 331 

2. Jurisdiction of.— Foreign ship. 

— Suit by sailor for wages — Mofussil Small Cause 
Court Act , XI of 1865, s 8 (expl. a) — Civil^Courts 
have, as a general rule, jurisdiction to tiy all civil 
suits against all persons of any nationality within 
the local limits of their jurisdiction A captain of a 
ship, who was at the time loading or unloading his 
vessel within the local limits of the Small Cause 
Court of Rangoon, was sued by one of his sailois 
(who #ad contacted to serve on a voyage from Bre- 
merhaven to East India), for wages m the Small 
Cause Court of Rangoon Held , that the sailor's 
cause of action arose within the local limits of the 
Small Cause Court wheie the defendant was resid- 
ing when the suit was brought, and that, therefore, 
the Small Cause Couit had junsdiction to hear the 
suit Olner v. Lavezzo 

[I. L. R., 10 Calc., 878 

SMUGGLING. 

See Stolen Property— Offences re- 
latino, to . . 18¥. R., Cr., 63 

* [19 W. R., Cr., 37 

SNAKE-CHARMERS, DEATH CAUSED 
BY- 

See Murder. 

[3 B. L. R , A. Cr., 25 : 12 W. R., Cr., 7 
I. L. R., 5 Calc., 351 : 4 C. L. R., 580 

SOLDIER, RESIDENCE OF-* 

See Jurisdiction— Causes or Jurisdic- 
tion— Dwelling- or Residence 

[I. L. R., I All., 51 

SOLICITOR. 

• * Duty of. — Attorney and client — It 

is the duty of a solicitor who has once undei taken a 
cause, to carry it to a conclusion In re a Solici- 
tor . 4 B. L. R., F. C., 29 

* 

This was an observation made m some remarks 
addressed by the Judicial Committee to a solicitor 
who, having obtained a final order m* an appeal, had 
abstained from carrying that older to its pioper ter- 
mination. It was intimated subsequently that it 
was not intended to have any judicial authority, be- 
ing only a personal admonition addressed to the soli- 
citor and having reference to the peculiar circum- 
stances of his case . . 4B.L, R., F, C,, 51 

Lieu of, for costs. 

See Costs— Costs out or Estate. 

[I. L. R., IQ Bom., 248 

SOLITARY CONFINEMENT. 

See Sentence— Solitary Confinement. 

[3 B. L. R., A. Cr., 49 
I. L. R., 6 AIL, 83 
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SOMAJ, BREACH OE AGREEMENT 
TO JOIN— 

See Contract Act, s. 23— Illegal CON- 
TRACTS— GENERALLY. 

[2 B. L. R., S. N., 4 

SOMAJ, EXCLUSION EROM— 

See Jurisdiction oe Civil Couet— So- 
cieties . . 3 B. Xu B., A. C., 91 

SONTHAL PERGUNNAHS. 

See Settlement Officer. 

[6 C. L. R., 555 

Appeals m eases from — 

See Appeal — Regulations — BengIl Re- 
gulation III oe 1872 6 C. L. R , 555 
See Appeal in Criminal Cases — Acts — 
Act XXXVII of 1855 . 17 W. R , 11 
[I. L. R., 12 Calc., 536 

See High Couet, Jurisdiction of— High 
Court, Calcutta — Civil 

[I. L. R., 3 Calc , 298 
I. L. R., 10 Calc., 761 

. Trial of suit for land in— 

See Jurisdiction — Suits foe Land 

[I. Ii. R., 4 Calc., 222 

See Subordinate Judge, Jurisdiction 

oe 5C.L. R., 128 


SONTHAL PERGUNNAHS SETTLE- 
MENT (REGULATION III OE 1872). 


g. 5 , — Jurisdiction of Civil Court. 

— Settlement proceedings — Dui mg the tune of the 
settlement m the Sonthal Pergunnahs, certain pioceed- 
ings wexe instituted, with the permission of the settle- 
ment officer, by the plaintiff to get possession of cei tam 
land, and came before the Suboidmate J udge, by whom 
they were treated as a legular suit The decision was 
not pronounced until, the settlement had been com- 
pleted — Meld that section 5 of Regulation III of 1872 
did not apply, and that, under the circumstances, the 
proceedings must be taken to have been legularly 
commenced, and that they might be completed as 
proceedings m the ordinary Civil Court. Held, fur- 
ther, that the proceedings were not necessarily irre- 
gular by reason of the fact thdt issues had not been 
framed under section 5 of the Regulation. Sonamoni 
Dasi v . Lilanund Singh . . 11 C. L. R., 30 


— — — Appeal from settlement 

proceedings.— Notification of the Lieutenant-Gov- 
ernor of the 7th Mag 1872 — Act XXXVII of 1855, 
s, 2 —The officers appointed under section 2 of Act 
XXXVII of 1855, and not the settlement officers as 
such, are the persons empowered to tiy such suits as 
are referred to by Regulation III of 1872, section 5, 
and to certify issues to the Civil Courts under that 
section The notification of the Lieutenant-Governor, 
dated the 7th May 1872, being still m foice, the 
settlement officers have no power to deal with such 
Where a settlement officer referred nertam 


SONTHAL PERGUNNAHS SETTLE- 
MENT (REGULATION III OE 1872).— 

S. 5 — continued . 

issues to a Deputy Commissioner as a Civil Court 
undei Regulation III of 1872, section 5, to be dealt 
with by him, and he gave a decision thereon and 
certified the same to the settlement officer, and it 
appealed that the Deputy Corumissionei had previ- 
ously been invested with the powers of a settlement 
officer, and the proceedings were subsequently re- 
turned to him for the settlement recoidto he amend- 
ed m conformity with his findings, he being 
thoi oughly conversant with all the facts of the case, 
and he accoidmgly passed an order and amended the 
recoid defining the areas to which the plaintiffs were 
entitled On appeal against that order, — Held that 
so far as he was acting as a Civil Court, the Deputy 
Commissioner had no juiisdiction to try the issues 
sent him or deal with the case, but that, inasmuch as 
he was vested w^th the powers of a settlement officer, 
and was fully competent as such to deal with the 
case himself, seeing that the parties could not m any 
way be prejudiced by the irregularity committed, the 
High Court would not mtei fere to set aside the order. 
Meld also that, treating the action of the Deputy 
Commissioner as that of a settlement officer, the 
High Court had no -jurisdiction to hear the appeal. 
Tabini Peeshad Misea v Mahamud Chowdhry 
[I. L. R., 7 Calc., 376 

S. C Tabini Pros ad Misses v. Hueeish Chun- 
dee Chowdhey . . 8 0.L, R., 548 

S3. 24, 25. — Suit to set aside order of 

settlement officer — Xon-pullication of record of 
rights — Where, m December 1884, a suit was 
brought to set aside an order of the settlement officer 
under Regulation III of 1872, made in December 
1875, after disposing of the plaintiff’s objections to 
the defendants’ title, and it was found that no 
record of rights had been published in accordance 
with section 24 of the Regulation, — He Id, the suit 
was not barred under section 25 as not having been 
bi ought within three years from the date of the 
order The final order referred to in. that section 
must be one subsequent to or not preceding the pub- 
lication of the record of rights. Ram Narain Singh 
v Ram Runjun Chuckerbutty 

[I. L, R. s 13 Calc., 245 

SPECIAL OR SECOND APPEAL. 


Col 

1. Orders subject to Appeal . . 5726 

2. Right of Appeal . . . 5733 

3. Small Cause Couet Suits . . 5734 

( a ) General Cases . . . 5734 

(5) Account . . . 5735 

(t) Award .... 5736 
(< d ) Conteact . . .5736 

( e ) Contribution . . . 5737 

(/) Customary Payment . . 5737 

( g ) Damages .... 5737 

(6) Debts . . * . 5741 

(t) Declaratory Decree * . 5741 

(?) Decree . „ . • . 5742 

(&) Maintenance . . . 5742 
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SPECIAL OB SECOND APPEAL — conti- 
nued. 

3, Small Cause Court Suits— continued. 


Col. 

(l) Mesne Profits . . . 5742 

(m) Money .... 5742 

(n) MORTGAGE .... 5744 

(o) Moveable Property . .5744 

(^) Rent . . . .5746 

(q) Specific Perpoemance 5746 

(r) Surety .... 5747 

(s) Title, Question op— . . 5747 

(4 Trespass .... 5749 

4. Grounds op Appeal .... 5749 

(a) Form op— .... 5749 

(b) Questions op Fact . . 5749 

(c) Evidence, Mode op Dealing 

with — . . .5754 

Evidence* Generally . . 5754 

Documentary Evidence . 5761 
Oral Evidence . . 5766 

Admission or Rejection op 
Evidence . . .5768 

5. Other Eeeors op Law or Procedure 5770 

(a) Appeals . . . 5770 

(5) Costs .... 5770 

(c) Discretion, Exercise op, in 

various oases . . 5772 

(d) Issues, Omission to Decide— 5773 

(e) JudG-ments .... 5774 

(/) Local Investigations . 5776 
(?) Mistakes .... 5777 
(/*) Multipariousness . . 5778 

(t) Parties .... 5778 
0) Remand .... 5780 
(h) Review .... 5781 

(l) Valuation op Suit . . 5782 

(m) Witnesses .... 5783 

(n) Miscellaneous Cases . . 5785 

6. Procedure in Special Appeal . 5787 


See Cases under Appellate Court— Ob- 
jection TAKEN POR PIRST TIME ON 

Appeal 

See Cases under Bengal Rent Act, 
1869, s. 102. 

See Issues— Fresh or Additional Issufs 

[2 B. L. R., Ap., 15 
See Parties — Objection as to Depect op 
Parties . . I. L. R , 3 Calc., 26 

[6 Bom., A. C , 20 
See Privy Council, Pbactice op— Speci- 
al Leave to Appeal 12 B. L. R., 107 
See Review— Ground por Review 

[1 Mad., 254 
5 Mad., 464 
16 W. R., 112 
4 B. L. R., A. C„ 213 
See Review— Orders subject to Review. 

[10 B. Ii. R., 155, 156, note 

See Review— Power to Review. 

[11 W. R., 511 
9 W. R„ 471 
* 6 B. L, R., 333, 334, note 


SPECIAL OR SECOND APPEAL-™^. 

nued. 

1. ORDERS SUBJECT TO APPEAL. 

X. Law applicable to special 

appeals. — Civil Procedure Code, 1877, ss 588, 591 . 
— Second appeals to the High Court must eithoi 
come withm Chapter XLII or sections 588 and 591 of 
Act X of 1877 Hirdhamun Jha v. Jinghoor Jha 
[I. L. R., 5 Calc., 711 

2 . Order improperly adding 

plaintiff* to suit. — Ciml Procedure Code , 1882 , 
591 . — An appeal lies, under section 591 of the Civil 
Procedure Code, from an older improperly adding a 
person as a plaintiff m a suit Googlee Sahoo v 
Preml^ll Sahoo . . I. L. R., 7 Calc., 14S 

3. Order for attachment for 

contempt.— Civil Procedure Code, 1882 , s 591 — 
An oidei for attachment for contempt is not an order 
m the exercise of the High Court's civil jurisdiction 
and therefoie does not come withm tlio piovisions of 
section 591 of the Civil Proceduie Code Naviva- 
noo v. Narotamdas Candas 

[I. L. B., 7 Bom., 5 

4. Decision of Political Agent 

in a regular appeal. — Political Agent of South- 
ei n Maratha Country . — A special appeal lies from the 
decision of the Political Agent of the Southei n Mara- 
tha Countiy passed m regulai appeal Nilowa v 
Fakirarpa . . . . 6 Bom., A. C., 75 

* 5, Suits under Beng. Act I of 

1879. — Chota Nay pore — Landlord and Tenant Pro- 
cedure Act {Beng Act I of 1879), ss 87, 737.— 
Arrears of rent and ejectment. Suit for — In suits 
instituted under Bengal Act I of 1879, for aireai s of 
rent and ejectment on account of the non-payment of 
ai rears of rent, a second appeal Ties to the High 
Court, this class of cases not being within the pio- 
vision of section 137 of the same Act. Ramjan 
Khan v . Raman Chamar 

[I. L. R., 10 Calc., 89 

6. Order for penalty under Stamp 

Act. — Cinl Procedure Code , 1877, s 588 — Act, 
VJII of 1859, s 865 — A decision of a Judge dn ectmg 
a penalty to he enfoiced undei the Stamp Act is not 
“ an older as to a line ” within the meaning of section 
365 of Act VIII of 1859 (with which section 588 of 
Act X of 1877 couesponds) Section 365 was not in- 
tended to apply to penalties under the Stamp Act, hut 
only to fines which may he levied undei the Code 
itself. Sonaka Chowdrain v , Bhoobunjoy Sjtaita 
[I. L. R., 5 Calc., 311 

7. Order as to compensation for 

land. — Land Acquisition Act X of 1870, ss 15, 39 . 
— Dispute as to right to compensation , — 'Where a 
dispute as to the light of one of two claimants to 
certain compensation awarded under the piovisions of 
»the Land Acquisition Act has been 1 of erred to the 
Civil Court under section 15 of that Act, a second 
appeal will lie to the High Court from the judgment 
passed ui an appeal against the decision of the Court 
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SPE&IAL OR SECOND APPEAL — conti- 
nued, 

1 ORDERS SUBJECT TO APPEAL — continued. 

Order as to compensation for land— con- 

tinned 

to which the dispute was ref ei red Atri Bai v 
Arnopoorna Bai 

[I. L. R., 9 Calc., 838 : 12 C. L. R., 409 

8 . Order directing plaint to be 

returned for presentation in proper Court. 
— Civil Procedure Code, 1882 , s 57 — AMunsif dis- 
missed a suit, on the giound that if it had been pio- 
peily valued, it would not have come withm his 3 U 11 S- 
diction The Distnct Judge affiimed the MunsiPs 
judgment, and dnected the plamt to be letumed foi 
piescntation to the pioper Court undei section, 57 of 
the Civil Piocedure Code. This was not done. Held 
that a second appeal would lie. Joynath Boy v, 
Lall Bahadoor Singh 

[I. L. R., 8 Calc., 126 ; 10 C. L. R., 146 

9. Order as to execution of 

decree under R5,000 but with interest, &e., 
exceeding R5,000. — Second Class Subordinate 
Judge — Sutyect-matter of suit under R5,000 and 
m d/un jurisdiction —The plaintiffs obtained a deciee 
m tho Couit of a Second Class Subordinate Judge for 
a sum less than R5,000, which with accumulations of 
interest subsequently exceeded R5,000. The plain- 
tiffs applied m execution to recovei the total amount 
The application was rc 3 ected by the Subordinate 
Judge on the giound that the Court had no ^unsdic- 
tion under section 24 of Act XIV of 1869. On 
appeal, the Distnct Judge made an older confirming 
the decision of the Suboidmate Judge The plain- 
tiffs filed a second appeaVm'the High Court Held 
that no second appeal lay to the High Couit fiom 
such an older The sub]ect-mattei of the suit was 
withm the ]unsdiction of* tho Subordinate Judge, and 
his 3 unsdiction continued, whatevei might be the 
result of the suit, m all such matteis m the suit as 
weie withm his cognisance, amongst which weie 
matters m execution m the suit The meie circum- 
stance that the amount actually due by piocess of 
accumulation exceeded R5,000 could not oust him 
from the 3 urisdiction he hitherto had ovei the suit 
ShAMRAV PANDOJI 13. NlLOJI RAMAJI 

[I. L. R., 10 Bom., 200 

10. Regular appeal heard ex 

parte. — A special appeal lies fiom a regular appeal 
heard ex parte Tara Chand G-hose v Anand 
Chandra Chowdhry 

[2 B. L. R , A. C., 110 : 10 W. R„ 450 

Ramshet bin Baohashet 13 Balkrishna bin 
Ababhat . . 6 Bom., A. C., 161 

Paran Chunder Ghose v. Chtjekun Ball Roy 

[20 W. R., 402 

XX. Appeal from ex parte 

decree. — Appeal improperly admitted — Where a 
decree is passed ex parte m an onginal suit, the 
defendant has no right to a special appeal, even 
though his appeal have been entertamd by the Civil 
Court. Chidambara Pillai v . Kaman 

[1 Mad., 189 


SPECIAL OR SECOND APPEAL — conti- 
nued 

1 ORDERS SUBJECT TO APPEAL —con tinned 

12 . Order refusing to set aside 

ex parte decree.— Civil Procedure Code ( Act X 
of 1877), ss 588 , 622 —After a decree had been 
made ex parte , the defendant applied to have it set 
aside The Suboidmate Judge refused the applica- 
tion, but his ordei was reveisedby the District Judge. 
Held that the Older of the District Judge was final 
undei section 5S8, and that no second appeal would 
lie nor would the Court interfere under section 022 
of the Code Aubinash Chunder Mookfrjee v, 
Martin . . I L. R., 8 Calc., 832 

13 . Order of remand.— Order 

under s 354 , Civil Procedure Code , 1859 — A special 
appeal did not lie fiom an ordei of lemand under 
section 354, Civil Pioceduie Code. Collector oe 
Agra v. Btjljeeta . . .3 Agra, 368 : 

[S. C. Agra, P. B., Ed. 1874, 161 

14 . Order on m'quiry m case of 

obstruction m execution of decree —Miscel- 
laneous appeal — Civil Procedure Code , 1859, s . 
229 — Where an mqun y had been held under section 
229, Code <>f Civil Proceduie, and a legular appeal lay 
to the High Couit under section 231, a miscellane- 
ous appeal could not he entertained. Gooroo Doss 
Roy v Punchanttn Bose . . 9 W. R., 337 

15 . Order refusing to admit 

appeal presented after time.— A special appeal 
will not he against an ordei of the Judge refusing to 
admit a legulai appeal piesented aftei the expiration 
of the time pi ovided for pi ef en 1 ng appeals Phool- 
haree v Bisheshur Pershad . 3 Agra, 301 

18 . _ — Case decided ev 

par te — A special appeal does not lie from the older 
of a Judge declaim g that sufficient cause has not 
been shown to his satisfaction for presenting aftei 
time an appeal from an ex parte 3 udgment of a 
Deputy Collector. Roghoonath Sing-h v Mohtjn 
Lal Mitter .... 7 W. R., 296 

Contra, Suderooddeen v Huronath Sein 

[8 W. R„ 87 

17 . Order dismissing appeal as 

presented out of time.— Civil Proceduie Code, 
1882, s 584. — Limitation Act, 1877, s 4 — An order 
dismissing an appeal as being presented out of time 
under section 4 of the Limitation Act, 1877, is a 
“decree passed in appeal 5 * withm the meaning of 
section 584 of the Civil Pioceduie Code, 1882 A 
second appeal will theiefoie lie from such order. 
Gum a Da&s Dey v Ram joy Dey 

[X. L. R., 12 Calc., 30 

10 . Refusal to restore appeal 

withdrawn. — No special appeal lies from the oidei 
of a Judge refusing an application to restore an 
appeal that had been withdrawn*, Modhoomtttty 
Debia v Dhtjnput Singh . . 13 W. R, 9 167 

19 . Order dismissing appeal 

on failure of appellant to deposit costs of 
notice.— Act XXIII of 1861 , ss. 5 and 6 .— A 
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SPECIAL OB SECOND APPEAL — conti- 
nued, 

1 ORDERS SUBJECT TO APPEAL— continued. 

Order dismissing appeal on failure of 
appellant to deposit eosts of notice— 
continued . 

special appeal lay from an older passed under sections 
5 and 6 of Act XXIII of 1861 dismissing an appeal 
for non-service of notice m consequence of failure to 
deposit the cost of issuing the same. Dinobtindeoo 
Chuttebaj v . Behabee Lal Mookebjee 

[3 W. R., Mis., 23 

Indue Chundeb Baboo v Oozeeb An Khan 

[7 W. R., 338 

20. Ordei; re-admitting appeal 

dismissed for want of prosecution.— Civil Pro- 
cedure Code, 1859, s . 347. — A special appeal lay fiom 
an order under section 347 of Act VIII of 1859 
re -admitting an appeal dismissed for want of piose- 
cution Dinobundhoo Chuttebaj v . Behabee 
Lal Mookebjee . . 3 W. R., Mis., 23 

21. Order rejecting application 

for re-admission of appeal dismissed for 
default of prosecution.— Proof of illegality of 
order . — Civil Procedure Code , 1859 , s. 347 — A 
special appeal will lie from an order of a Judge re- 
jecting an application for the re-admission of an 
appeal dismissed for default of prosecution, provided 
the order he shown to he illegal. Haloo v Atwabo 

[7 W. R., 81 

22. Order rejecting application 

for re-admission of appeal dismissed for 
want of prosecution. — Civil Procedure Code , 
1859, s. 347 — A special appeal lay from an order 
rejecting an application, under the provisions of 
section 347 of Act VIII of 1859, for the re-adnnssion 
of an appeal dismissed for default of prosecution, if 
it appears that the Court below has not exercised the 
discretion which it possessed under the section The 
lower Appellate Court, without inquiry, and with- 
out recording any reasons, summarily refused an 
application under section 347. The ordei of refusal 
was set aside in special appeal, and the application 
remanded for proper consideration and disposal 
Lall Singh v. Zahttbia . . 6 IX. W., 222 

23. Order dismissing appeal 

for non-appearance of appellant.— Civil Pro- 
cedure Code, 1859, s 346 — A special appeal lay to 
the High Court from an order passed under section 
346 of the Civil Procedure Code, dismissing the 
appellant's regular appeal for non-appearance of the 
appellant m person qr by pleader Devappa Setti 
v Ramanandha Bhatt, 3 Mad , 109, commented 
on. Chinnappa Chetti «. Nadaeaja Pillai 

[6 Mad., 1 

24. Order refusing to admit ap- 

peal dismissed for default.— Application for 
re-admimon — No special appeal lay to the High 
Court from the order of a Judge refusing to re- 
admit an appeal dismissed foi default by a Principal 
Sudder Ameen. The application for re-admission 


SPECIAL OR SECOND APPEAL- conti* 

nued, 

1. ORDERS SUBJECT TO APPEAL — conii nu ed. 

Order refusing to admit appeal dis- 
missed for default— continued 

should be made to the Principal Sudder Amecn. 
Kisto Pebsad Dtjtt v. Cowie . 

[W. R., 1864, 315 

25. Order affirming or revers- 

ing order confirming sale. — Civil Procedure 
Code, 1859, s 257 — No special appeal lay from 
the decision affirming or reversing an order under 
section 257, Act VIII of 1859, confirming a sale. 
Jackson, J, dissented. Kooldeep Nabain Sin® 
v. Ltjckhdn Sing 

, [B. L. R„ Sup. Vol , 917 ; 9 W. R., 218 

Abdool Ktteeem: v . Oghun Lal 

[6 W R., Mis., 119 

20. Order confirming sale com- 

plained of for irregularity. — Civil Procedure 
Code, 1859, s. 257 — A defendant complaiued, under 
section 257 of the Civil Piocedure Code, of lrregu- 
lanty m conducting the sale of his lands taken lit 
execution of a deciee against him The sale was 
confirmed by the Court of first instance, and the 
order was affirmed on appeal by the Civil Judge. 
Held that a special appeal to the High Couit did 
not lie. Vaeadha Reddi v. Venkata Stjbba 
Reddi ... .5 Mad., 213 

27. Order setting aside sale.— 

r Order on regular appeal — The High Court has no 

power to enteitain a special appeal from an oidor 
passed m legular appeal by a Judge setting aside a 
sale in execution, and reversing the order of a Mun- 
sif confirming such a sale. Rughoonath Singh v. 
Toodey Singh . . . . 5 N. W., 19 

28. Order overruling objections 

to confirmation of sale.— Civil Procedwe Code, 
1859, s 257 — A judgment- dehtoi having preferred 
various objections to the Court of the Subordinate 
Judge which was executing the decree against him, 
his objections were rejected, and the Couit proceed- 
ed to sell the property attached in execution The 
judgment-debtor then pioferred an appeal to the 
Judge against the Older which threw out his objec- 
tions, but without expressly objecting to the confirm- 
ation of the sale. Held that the Judge was en- 
titled to deal with the case as an appeal against the 
sale which had taken place befoie the appeal was 
preferred, and no further appeal therefore lay to the 
High Court. Sonamonee Dossia v. Motee Singh 

[14 W. R. 5 385 

29. Order imposing fine for 

avoiding of summons to attend as witness. 
—Civil Procedure Code, 1859, s. 365.— Witness ah - 
sconding.—, Right of appeal.— By the words of section 
365 of Act VIII of 1859, the Legislature must have 
intended to give the person aggrieved by any order 
of a Civil Court imposing a fine on him as a punish- 
ment for keeping out of the way m order to avoid 
service of summons to attend as a witness, the right 
of appeal to the High Court, whether the order wa& 
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SPECIAL OR SECOND APPEAL — conti • 

nued. 

1 ORDERS SUBJECT TO APPEAL — continued. 

Order imposing fine for avoiding of sum- 
mons to attend as witness —continued 

stnctly ref ei able to section 160 of that Act oi not 
In ee Gajadhae Peasad Naeayan Singh 

[1 B. Ii. R., A. a 9 187 

S C Gujadhur Pebshad Naeain Singh w 
Jugdeo Naeain . . 10 W, R„ 233 

30, Order passed by Appellate 

Court on appeal from order granting a re- 
view of judgment. — Civil Procedure Code {Act 
XIV of 1882), ss 624 , 626 , 629 —No second appeal 
lies against an order passed under section 629 of the 
Civil Procedure Code. An application was made by 
a plaintiff for review of a judgment dismissing his 
suit as against all the defendants, which application 
was gi anted Against that older the defendants ap- 
pealed, and the lower Appellate Court confirmed the 
lower Court’s older, granting the review as against 
one of the defendants, but set it aside as against the 
other defendants. Held that no second appeal lay 
against such order. Than Singh v. Chundun 
Singh . . . LL. B., 11 Calc., 296 


31. Order on application for re- 

vival of suit.— Act LIII of 1860 , s 2 —Civil 
Procedure Code, 1859 , s . 378 — The Zillah Judge 
reversed a decree m the plaintiff’s favour on the 
ground that the suit was barred by the period of 
limitation prescribed by section 30 of ActX of 1859, 
subsequently to this decree Act LIII of 1860 came* 
into operation, which by sections 1 and 30 provided 
that suits for causes of actions which had accrued 
before the 1st of August 1859, might be instituted 
within two years from that day , and by section 2 
that suits or appeals dismissed on the ground that 
they had not been commenced within the penod 
prescribed by the Act of 1859 might be revived The 
Zillah Judge rejected an application under the Act 
of 1860 to revive the suit Held that this was not 
an application for a “ review of judgment 99 within 
section 378 of Act VIII of 1859, as to which the 
ordei of the Court was final , but being for the revival 
of a suit undei the provisions of the latter law, his 
order was the subject of an appeal. Bungsheedhub 
MUNDUL v, PUDD OXfOCHTJN ROY 

[Marsh., 38 : W. B., F. B., 11 
1 Ind. Jur., O. S., 5 : 1 Hay, 90 


32. Decree in rent suit under 

j£L00 t — Peng. Pent Act VIII of 1869, ? 102— Peng 
Tenancy Act , VIII of 1885 , s. 5 —Effect of repeal 
— In a suit between landlord and tenant a decree 
was passed by the lower Appellate Court on the 
28th of July 1885. Under the provisions of the 
Act then m force — namely, Bengal Act VIII of 
1869, section 102— a second appeal to the High Court 
was prohibited. That Act was repealed by Act VIII 
of 1885, which came into foice on the 1st of No- 
vember 1885, this latter Act allowing an appeal to 
the High Court m suits similar to the one in ques- 
tion A second appeal to the High Court m that'suit 
was filed on the 18th of November 1885. Held 


SPECIAL OB SECOl^D APPEXL-conh- 

nued . 

1. ORDERS SUBJECT TO APPEAL— continued. 

Decree in rent suit under B1GQ— conti* , 

nued 

that no appeal lay Hubrosundari Dabi v. Beojo- 
haei Das Manji I. L. B., 13 Calc., 86 

33. Order in suit entertained 

without jurisdiction.— Subsequent Act passed 
giving jurisdiction — Appeahhr ought aftei passing of 
such Act — A suit bad been dismissed by a lower Ap- 
pellate Couit on the ground that the Court of fiist 
instance had no jurisdiction to entertain such suit. 
An Act was subsequently passed declaring that all 
suits which had been similarly entertained without 
jurisdiction should he deemed to have been duly pre- 
ferred The plaintiff, after the passing of the Act, 
filed a special appeal, m which he urged that the 
decision of the Court of first instance was no longer 
illegal, and that the suit should he heard by the 
lower Appellate Court on its merits. Held (per 
Tuenbb, J ) that, as at the time the lower Appellate 
Court gave the decision from which the special ap- 
peal was presented, the Act had not been passed, it 
must be held that its judgment was correct, and that 
a new law, passed since the decision, could not make 
that decision wrong, which was, and still is, with 
reference to the law then m force, right, and that 
the appeal should he dismissed Held (per Spankie, 
J.) that a special appeal would he, the decision being 
contrary to a law r m foice at the time that the spe- 
cial appeal was instituted, which law the .Court was 
bound to enforce Buldeo v. Luchmun 

[5 NT W., 106 

34. Order in execution of a 

decree. — Under Act VIII of 1859 there was no 
special appeal from orders passed m execution of a 
decree Anonymous . 1 Ind. Jur., O. S., 50 

Anonymous . . I Ind. Jur., O. S., 68 

But there is now since the passing of Act XXIII 
of 1861. 

See Mahomed Hossein v. Apzul Ally 

[B. Ii. B., Sup. VoL, Ap., 1 : Marsh., 296 
W. R., E. B., 83 : 2 Hay, 293 

. Bagubai v Nizmuddin 6 Bom., A. C., 205 

VlRASAMY MUDALI V . MANOMMANY AmMAL. 
Venkata Balakeishna Chetti v, Vijtaba- 
gunadha Valaji Eeishna Gopaler 

[4 MacL, 32 

35 . Act XXIII of 

1861, ss 11 and 44 — Act VIII of 1859, ss 257,269 , 
and 372 — A special appeal will lie from m order 
passed on appeal in relation to the execution of a 
decree. Mahomed Hossein v Apzul Ali 

[B. L. B., Sup. VoL, Ap., 1: Marsh., 296 
L W. R., F. B* 83 : 2 Hay, 293 

30 . — — Decree in suit 

on bond registered under s. 53 9 Act XX of 1866 — 
No second appeal lay to the High Court against an 
order passed on an application for execution of a 
j decree made w a suit under section 53 of Act XX of 
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SPECIAL OR SECOND APPEAL— conti- 
nued. 

1 ORDERS SUBJECT TO APPEAL — continued. 

Order in execution of a decree— continued 
186(3 Quaere, — Whether an appeal lay at all against 
such an ordei passed in pioceedmgs taken m execu- 
tion of such a deciee. Sri Buliov Bhattacharji 
v Baburam Chattopabeya 

[I. L. R., 11 Calc., 169 

37, ■*— - Civil Procedure 

Code, 1877 , s 244 — Registration Act, 1866,' s. 53 — 
An application was made to a Distuct Munsif on 
the 16th July 1877 to issue execution on a decree 
dated 6th November 1869, obtained on a bond regis- 
tered under section 53 of the Registration Act of 
1866. He made an oidei refusing execution, the 
deciee being one passed, not m a regular suit, but 
in a summaiy suit, and governed by the penod of 
limitation prescribed by article 166, schedule II, Act 
IX of 1871 On appeal the Subordinate Judge le- 
versed the ordei of the Munsif, holding that aiticle 
167, schedule II of Act IX of 1871, applied On 
application to the High Court, — Held that, as sec- 
tion 588 of Act X of 187^ piovided thatoideis pass- 
ed m appeal fiom oiders under section 244 should 
be final, no second appeal lay. Sueya Pbasaea 
Rau v Vaxsya Sannyasi Razu 

[I. L. R., 1 Mad., 401 

2. RIGHT OF APPEAL. 

38 , — & Appeal by one defendant 

against another. — A special appeal cannot be en- 
tei tamed by one defendant against another Rames - 
see Ghose v Azeem Joaedae 17 W. R., 373 

39 , Right of parties not appeal- 

ing from first Court’s decision.— Ground of ap- 
peal — Parties who did not appeal from the decision 
of the first Court cannot bring a special appeal 
against the decision of the lowei Appellate Court on 
the ground that the decision of the first Court pre- 
judiced their rights Boykant Ram Sahoo v 
POORNO CHUNBER DASS 

[W. R., 1864, Act X, 97 

40, ‘ i Right of defendant not 

appearing as respondent on appeal.— A de- 
fendant who obtains a judgment m his fa\oui m the 
Couit of first instance, and who, on appeal by the 
plaintiff, does not appear at the hearing of the ap- 
peal or pi esent a petition 4 for a le-hearmg, may, undei 
Act X of 1877, present a second appeal against the 
deciee of the lower Appellate Court Ex parte 
Mobalatha . . I. L. R., 2 Mad., 75 

41 , Party dissatisfied with find- 

ings m judgment. — Ciml Procedure Code ( Act X 
of 1877), ss 540 and 584. — An appellant, who has 
obtained a decree setting aside the decision of the 
Court of first instance, is not entitled to a further 
appeal to the High Court, on the ground that he is 
dissatisfied with some of the findings recorded m the 
judgment of the lower Appellate Court, an appeal 
from an appellate decree under section 584 being 


SPECIAL OR SECOND APPEAL —cbnlf 

nued , 

2. RIGHT OF APPEAL — continued. 

Party ’dissatisfied with findings m judg- 
ment — continued 

stiictly lestncted to matters contained m the deciee 
alone Koybash Chunber Koosabi v Ram Lave 

Nag . . . I. L. R„ 6 Calc., 206 


3. SMALL CAUSE COURT SUITS. 

(a) General Cases. 

42. Cases m which appeal is 

taken away. — Act XXIII of 1861, s 27 — Civil 
Procedure Code, 1859, s 387 .—Section 27, Act XXIII 
of 1861, took away special appeal m all those cases 
that were expressly alluded to therein, thus ovei- 
ridmg section 3S7, Act VIII of 1859. The pi o vision 
applied m execution of decree, as well as m suits 
themselves, and to suits and proceedings m execution 
commenced befoie 1S61, or even before 1859 Ram 
Jabub Chatterjee v. Rash Monee Dosser 

[8 W. R„ 321 

Mobarukoonissa Begum v Ozeee Jemabae 

[8 W. R., 107 

Sooejo Coomar Surma Roy v. Keisiito Coomar 
Chowbhry 

[12 R. L. R., 224: 14 W. R., P. B., 30 

r 43. Order m execution of de- 

cree. — Suit brought befoie Act XIII of I860 — No 
special r appeal lay fiom a regular appeal from .in 
Older made m execution of a decree passed m a suit 
of a nature cognisable by a Small Cause Comt, 
though the suit was instituted before the passing of 
Act XLII of 1860 Gora Chanb Misser v. Boy- 
KANTO NARATN SlNGH 

[12 B. L. R., F. B., 261 : 20 W , R., 421 

Bhichuk Singh v Nageshar Nath 

[I. L. R., 2 All., 112 

44. Act XXIII of 

1861, s. 27 — Execution proceedings arising out of 
decision m regular appeal — Section 27, Act XXIII 
of 1861, baned a special appeal m execution proceed- 
ings arising out of decisions passed on requlai appeal 
m suits of a natuie cognisable by Couits of Small 
Causes Anunb Chunber Roy v . Sibhy Gopal 
Misser 8 W. R., 112 

Debee Pershab Singh v Delawar Ali 

[12 W. B., 86 

45 . Case wrongly decided to be 

not cognisable by Civil Court.— AH XXIII 
of*mi, s 27. — Section 27, Act XX IH of 1861, 
which barred a special appeal in suits below R500, as 
being of a nature cognisable by a Small Cuuko Court, 
did not apply to a case in which the lower Appel- 
late^ Court lmdmongly decided that the ease was uot 
cognisable by any Civil Court GuREEiiOOBBAH n 
Syeeoobbah , , . . 7 W, B., 41 
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SPECIAL OR SECOND APPEAL — conti- 
nued . 

3. SMALL CAUSE COURT SUITS — continued, 
(a) General Cases — continued 

46. — Suit instituted in ordinary 

Civil Court though cognisable by Small 
Cause Court. — Civil Procedure Code, 1877, s. 
586 — Questions incidentally arising — Section 586 
of tile Code of Civil Procedure piecludes a second ap- 
peal m a suit for damages under R500, although the 
suit has been instituted m the District MunsiUs 
Court and not m a Court of Small Causes, and al- 
though a question of title has been laised by the de- 
fendant and decided Per Mutttjsami Ayyar, J 
* — The question what is a suit of the nature cognis- 
able m Courts of Small Causes within the meaning 
of section 586 of the Civil Pioceduie Code hap refer- 
ence to the mode of adjudication and not to the 
forum, and the fact that the suit is instituted m the 
Distuct MunsiPs Court and not m a Court of sum- 
mary junsdiction makes no diffeience for the pur- 
poses of that section If the matter adjudicated on 
m a suit is only incidentally in issue oi cognisable, 
the adjudication is final whether by a Court of con- 
current oi limited jurisdiction only for the purpose 
and object of that suit. Manappa Mudali v 
McCarthy . . . I. L. R. s 3 Mad., 192 

4 7. Civil Procedure 

Code, 1882, s 586 — Where a suit, though one cog- 
nisable by a Small Cause Court, was instituted and 
dealt with m the ordinary Civil Couits, it was con- 
tended that a second appeal would he Meld that 
no second appeal would lie. A small cause is suclfc 
wlieiever it is instituted, and the nature of the cause 
not being vauable m any way according to the Court 
m which it is brought, the circumstance that it has 
been instituted in an oidmary Civil Couit and dealt 
with thei e, would not for that i eason admit of a se- 
cond appeal which m such a case is expie»sly exclu- 
ded by section 586 of the Code of Civil Pioceduie 
(Act XIV of 1882) Kalian Dayal v Kalian 


Nareb . 

. . . I. L. R., 9 Bom., 259 


(b) Account 

48. 

Suit for balance of account. 


— Act XXIII of 1861, s 27 — Suit m Civil Court in 
local jurisdiction of Small Cause Court . — Where a 
suit for a balance due on account of rents collected 
fiom the plain tiff’s zemindaris by the defendants 
father acting as agent of the plaintiffs for an 
amount under, R500 was entertained by the Civil Couit 
within the local jurisdiction of a Small Cause Couit, 
a special appeal lay to the High Court, — section 27 
of Act XXIII of 1861 only applying to a suit which 
is propei ly hi ought m a Civil Couit, because there is 
no Small Cause Court having jurisdiction to try 
it. Dyebttkee Nundttn Sen v Muddee Mutty 
Goopta . I. L. R., 1 Calc., 123: 24 W. R„ 478 

49. Suit against agent for ac- 

count. — Suit for account , or in default, for damages 
— Plaintiff, a talookdar, sued her late hubsand’s agent 
for the delivery up of ceitain account papers and 
documents, for an account of his agency, and m 

3V 


SPECIAL OR SECOISTD APPEAL— conti- 
nued 

3. SMALL CAUSE COURT SUITS — continued 
(b) Account — continued 

Suit against agent for account — continued. 

default of account, for R500 as damages, — Meld that 
the suit was of a natruie cognisable by a Small Cause 
Court, and that consequently no special appeal would 
lie Hurri Narain Roy Chowdhry » Joy Durga 
Dassi .... 2C.L. R.,17 

(c) Award 

50. Decision on award. — Award 

of cognisable nature and value — When the subject- 
mattei of an aw aid is as to its nature and \ alue cog- 
nisable by a Couit of Small Causes, no special appeal 
wall lie to the High Court against the decree of an 
oidmary Civil Couit in respect of such awaid Band 
v Narayan Sahu 

[4 B. L. R., Ap., 82 : 13 W. R., 233 

51. Suit on award. — Award deal- 

ing with matters not within cognisance of Small 
Cause Court. — Act XXIII of 1861, s 27, — C and 
JR referred to arbitration disputes between them re- 
garding the partition of their paternal estate. The 
award found that a sum of R338 was due by & to 22. 
and contained other provisions which could not be 
dealt with by a suit in a Small Cause Court,— Meld 
i^iat a suit to recover the money due under the award 
could not be brought m the Small Cause Court and 
that section 97, Act XXIII of 1861, therefore did not 
bar a special appeal. Gattri Sahai v Ram Sahai 

[7 ST. W., 157 

(d) Contract. 

52. Suit to recover collections 

from co-sharer. — Agreement to 'pay share to other 
co-sharers — A suit by a co-sharer to recover from the 
defendant collections which are in his charge and 
which he is under agieement to pay to the other 
cd-sliarers is a suit for due under a contract, and if less 
than R500 is cognisable by a Small Cause Court. 
Ali Ahmed v . Oqdhraj Ram . 10 W. R., 79 

53. Suit against agent for 

money. — Money received for plaintiff — Act XXIII 
of 1861, s 27 — In a suit to recover the balance, un- 
accounted for, of the plaintiff’s money in the hands of 
the defendant, who had been employed as a law agent 
on a salary to conduct and look after the plaintiff’s 
law suits and to receive and disbuise moneys connect- 
ed with such suits, it was held that the case might 
be brought under the terms “ claim for money due 
undei a contract” in Act XI of 1865, section 6, and 
that therefore under Act XXIII of 1861, section 27, ■ 
a special appeal would not He. Joogul Kishore 
Roy v. Rughoo Rath Seal . . 20 W. R., 4 

54. Suit on implied contract.— 

Suit against co-sharers for share of rent . — Civil 
Procedure Code, 1877, s. 586 , — A, was the proprietor 
of 9 annas of a rnouzah, 3. and his family of 1 

8x 
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SPECIAL OR SECOND APPEAL-co^i- 

nued. 

3. SMALL CAUSE COURT SUITS— continued, 
(d) Contract — continued. 

Suit on implied contract— continued. 

anna, and C and others of the remaining 6 annas 
JB . and his family having occupied and enjoyed, to 
the exclusion of their co-shaieholdeis, 54 bighas 
of the mouzah, failed to pay any lent m respect 
of such occupation. A instituted a suit against 
them (making C and the other holders of the six 
annas shaie defendants to the suit) to recover the 
sum of R412-8 as the sum justly due to him after 
making all proper deductions, including as well the 
share of the rent of the 54 bighas to which the 
6 annas shareholders were entitled, as also the 
share which B and his family were entitled to retain 
as proprietors of a 1-anna share. Reid that the 
facts showed an implied contract on the part of 
B and his family to pay to their co-shaieholders 
whatever, upon taking an account, should appear to 
he due to them, and that, inasmuch as the total 
amount sought to be recovered m the suit by A. did 
not exceed R5Q0, the suit was one which might 
have been brought m a Small Cause Court, and 
therefore the plaintiff had no right of second appeal 
to the High Court under section 586 of the Code of 
Civil Procedure Asman Singh v. Doorga Roy 
[I. L. R., 6 Calc., 284 : 7 C. L. R., 94 

( e ) Contribution. 

55. Suit for contribution for 

revenue paid to save estate.— A claim for 
money below R500 paid as revenue by one partner 
m an estate on account of another, m order to save 
the whole estate from sale, arises under an implied 
contract between them, and therefore is cognisable 
by a Small Cause Court No special appeal lay 
in such a case under section 27, Act XXIII of 1861 
Ram Money Dossia v . Pearee Mohun Mozoom- 
dar 6¥,E„ 825 

(/) Customary Payment 

50, Suit by zemindar against 

putnidar for dak expenses.— Act XXIII of 1861, 
s 27 — A case m which a zemindar sues a putnidar 
for d&k expenses, according to his putm jumma, is 
of a nature cognisable by a Couit of Small Causes, 
and as such, by section 27, Act XXIII of 1861, 
no special appeal will lie Dheraj Mahtab Chtjnd 
Bahadoor v. Radha Binode Chowdhry 

[8 W. R., 517 

Erskine v Trieoohun Chatterjee 

[9 W. R„ 518 

( g ) Damages. 

57, Suit for damages, — Damages 

to moveable or immoveable property. — No special 
appeal lies m a suit for damages below R5Q0, 
whether the damages are on account of moveable 
or immoveable property. Bheenuck Labe Mahtoon 
v Rung Labb Mahtoon . . 11 W. R., 369 


SPECIAL OR SECOND APPEAL- conti* 

nued 

3. SMALL CAUSE COURT SUITS— continued, 
(g) Damages —continued. 

58. Suit where claim for dam- 

ages exceeds R500, but decree is given for 
less than R500 .—Act XXIII of 1861 , s 27 — 
Wheie the damages claimed m a suit exceeded R500, 
and the Court gave the plaintiff less than R500 
damages, — Reid that the right of appeal was not taken 
away by Act XXIII of 1851, section 27 Neebmonee 
Singh Deo v Gordon, Stuart, & Co. 

[1 Ind. Jur. s N S., 356 : 6 W. R., 152 

59. Suit for damages for illegal 

arrest. — Proceedings m execution of decree against 
surety — A decree-holder having taken out execution, 
the judgment-debtor paid a sum of money m satis- 
faction of the decree, and got a surety to execute a 
security-bond on his behalf The decree-holder there- 
upon took out proceedings under section 204, Act 
VIII of 1859, had the surety arrested, and realised 
fiom him the amount due under the decree. The 
surety then hi ought an action to recover damages for 
illegal arrest, the sum claimed not exceeding R500, 
Reid that the suit was cognisable by a Small Cause 
Court, and that undei section 27, Act XXIII of 1861, 
no appeal would lie. Toobsee Ram v Nun d Ki- 
shore Labb . • . .12 W, R., 471 

60. Suit for damages for assault. 

— Absence of pecuniary injury — No suit for dam- 
ages occasioned by peisonal injury will lie m the Small 
n Cause Courts, unless actual pecuniary loss has result- 
ed from such injury to the plaintiff. When there is 
no such pecuniary loss, the suit for damages will he 
m the ordinary Civil Courts, and a special appeal 
will lie to the High Court, although the damages 
claimed are below R500 Abt Buksh v Samirud- 
din . 4 B. L. R., A. C., 31 : 12 W. R., 477 

Raj Chunder Chuokerbutty v. Punohanun 
Surmah Chowdhry . . .4 W . R., 7 

61. Suit for money paid by un- 

successful claimant to attacked property. — 
Civil Procedure Code , 1859, s 246, — A suit for 
money paid by an unsuccessful claimant, under sec- 
tion 246, Act VIII of 1859, m older to save from sale 
his share of an estate which had been attached m 
execution of a decree, is m leality a suit for damages 
and (the value being below R500) is in the nature 
of a Small Cause Court suit in which no special 
appeal will lie Poorsuttum Chunder v Gour 
Soonder Pandey . . 18 W. R., 283 

62. Suit to recover money at- 

tacked. — Removal of attachment on wrongful 
objection to attachment of property , — C., a decree- 
holder, alleging that K, a lumbardar of a village, 
had objected to the attachment in his hands of money 
due as profits to the judgment-debtor, a co-sharer, 
on the ground that he had paid such money to the 
judgment- debtor before the attachment, by reason 
where of the attachment had been removed ; and 
that such objection was dishonest and wrongful, in- 
asmuch as such money was still in JCs hands, sued 
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SPECIAL OB SECOND APPEAL — conti * j 
naed . 

3. SMALL CAUSE COURT SUITS — continued. 

(g) Damages — continued . 

Suit to recover money attached— continued. 

K for the amount of such money and the costs of 
the attachment proceedings Meld that the suit 
was one foi damages, and, the amount claimed not 
exceeding R500, one of the nature cognisable m a 
Court of Small Causes, and consequently a second 
appeal m the suit would not lie K alias? Singh 
v . Chunni Lal . . I. L. R . 5 6 All., 10 

63. Suit for money lent to re- 

deem mortgage. — Suit for damages as on breach 
of conti act. — Act XXIII of 1861, s 27 — Defendant 
bon owed a sum of money below R50Q from the 
plaintiff, with a view to redeem a moitgage on con- 
dition that, after redemption, he would sell the pro- 
perty to the plaintiff He did not, bDwever, redeem 
the piopeity. Meld that plaintiff's suit to recover 
his dues was one for damages as upon a bieach of 
contract in which, under section 27, Act XXIII of 
1861, no special appeal would lie. Khulleel Ma- 
homed v. Ftjrzam Ally . 12 W. R., 269 

04 . Suit for damages for breach 

of contract controlling terms of decree.— No 
special appeal lies in. a suit for damages for breach 
of a private arrangement by which the parties agree 
to control the terms of a decree, when the amount 
is within the junsdiction of the Small Cause Court. 
Chundy Peesad Doss v Kasseenath Doss 

[W. R., 1864:, 346 

* 65, Suit for damages to crops 

by inundation. — Omission to cut bund — ActXLII 
of 1860 , s 3 —Under section 3, Act XLII of 1860, a 
suit for damages of any kind below R500 (eg , a 
suit for damages foi not cutting thiough a bund 
whereby plaintiff's crops were destroyed in conse- 
quence of accumulation of watei) was cognisable by a 
Small Cause Couit; and, consequently, under section 
27, Act XXIII of 1861, no special appeal lay in 
such a case. Gopeenath Paul v George 

[0 W . R., 7 

60. — ■ Suit for damages for inade- 

quate sale of decree.— Act XXIII of 1861, s 27. 
— No special appeal lay under section 27, Act XXIII 
of 1861, foi damages for inadequate sale of a decree 
Kristomonee Thakoor v. Bishambhur Doss 

[5 W. R., 215 

07 . Suit for defamation of cha- 

racter. — Absence of pecuniary mgury. — Suits for 
defamation of character, where there has not been 
any actual pecuniary loss, were not, under clause 3, 
section 6, Act XI of 1865, cognisable by the Small 
Cause Courts, and therefore in such a suit a special 
appeal would lie under Act XXIII of 1861, section 27 
Bhairab Chandra Chtjckeebutty v Mahendea 
Chandba Chuckerbutty 

[4 B. L. R., Ap., 59 : 13 W. R., 118 

03 . Absence of pecu- 

niary damage — Quest e,— Before a suit can he m a 

IV 


SPECIAL OR SECOND APPEAL — conti- 
nued. 

3 SMALL CAUSE COURT SUITS — continued, 
(g) Damages — continued 

Suit for defamation of character— conti- 
nued. 

case of defamation of character, is it necessary to 
presume that actual pecuniary damage has resulted ? 
Dhurmo Doss Koondoo v . Koylash Kaminee 
Dossia ..... 12 W. B. s 372 


69. Suit for malicious prosecu- 

tion. — Absence of pecuniary damage — The defend- 
ant laid a chaige of assault against the plaintiff 
before the Magistiate, and the charge was heaid and 
dismissed The plaintiff then brought a suit for da- 
mages occasioned to his reputation by the false and 
malicious charge, laying the damages at R15Q ; but 
no actual pecumaiy lossm consequence of the charge 
was alleged Meld that it was not a suit cognisable 
by the Small Cause Court, and therefore a special 
appeal would he Prankeishna Banes jee v Na- 
diar Chand Chatter jee 

[4 B. L. R., A. O., 35, not© ! XO W. R., 1X5 

Injury to repu- 


70. -v - 

tation — The defendant charged the plaintiff with 
plotting to muider him, and the case came before the 
Magistrate and was dismissed The plaintiff then 
sued m the Munsiffs Couit foi damages on account 
of the injury <f to his reputation and pain of body and 
mind" caused by the malicious prosecution, and laid 
the damages at R100. A special appeal to the High 
Couit was dismissed on the ground that it was a suit 
cognisable by a Small Cause Court. Nadiar Chand 
Roy v. Baikant Nath Missbr 

r a -R T. R.. A. CL 33. note 


71. SuLt for damages for loss of 

reputation and business.— A suit for damages 
not exceeding R500 on account partly for injury to 
reputation and partly for loss m business and pio- 
fessional position, was held to come within the pro- 
visions of section 6, Act XI of 1865, and was not 
open to special appeal Brojo Soondur Bhadooree 
v Eshan Chunder Roy . . 15 W. R., 179 


72. Suit for money paid as rent 

to save estate from sale.— Unforced payment 
xdheie rent had been already paid — Act XXIII of 
1861, s 27.— Act XI of 1865 , s 6 — Act X of 1859 , 
s 23, cl 2 —The plaintiff, the holder of aputm talook, 
by an arrangement with the defendants, his zemin- 
dars, paid the Government revenue and the road-cess 
tax for the year 1874, and then tendered the balance 
of the rent for that year to the defendants, but they 
i ef used to accept it , and he, therefore, deposited it 
in the Munsiffs Court in accordance with section 46 
of Bengal Act VIII of 1869 One of the defendants 
then took proceedings nnder Bengal Regulation VIII 
of 1819 to recover his share of the rent, and notwith- 
standing the protest of the plaintiff that the lent had 
been already paid, obtained an order for the sale of 
the tenure ; and to prevent the sale the plaintiff had 
to pay the sum claimed for rent. In a suit brought 
to recover that amount with interest, — Meld, it was a 

8x2 
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SPECIAL OB SECOND APPEAL — conti- 
nued . 

3. SMALL CAUSE COURT SUITS— continued 

(g) Damages — continued. 

Suit for money paid as rent to save es- 
tate from sale— continued 

suit cognisable by a Couit of Small Causes undei 
section 6 of Act XI of 1865, and therefore a special 
appeal was baired by section 27, Act XXIII of 1861 
It was not a suit foi te damages on account of illegal 
exaction of rent” withm the meaning of clause 2, 
section 23 of Act X of 1859 Krishna Kishorb 
Shaha v Bireshttr Mozoomdar 

[I. L. R., 4 Calc., 595 : 3 C. L. R., 177 

73 , Suit for payments made on 

account of rent. — Refusal to allow for such pay- 
ments m rent account — A suit to xecovei certain 
cash, and the \alue of certain giam winch the de- 
fendants had persuaded the plaintiff to pay them, 
engaging that the lumbaidai would allow the same 
m his account (as part payment of lent) hut which 
the lumbaidar lefused to do, is piactically a suit for 
damages and the amount m question hemg cogni- 
sable by a Small Cause Couit, no special appeal can 
be entertained. Yacoob Ali «. Kooer Singh 

[2 TS. W., Ill 

74 , Suit to recover a share of 

malikana .-Act XXIII of 1861, s 27, -A suit to 
recover a shaie of malikana, which the defendant 
had realised from the Collector, is a suit for lecoveiy 
of a sum of money which has been taken away by 
the defendants to the damage of the plaintiff, and is 
therefore cognisable by the Small Cause Couit, and 
under section 27, Act XXIII of 1801, no special 
appeal lies fiom a judgment passed m appeal m 
such a suit, Lasmani Debia v Mahommed 
Haeezulla . . . 3B.L, R,, Ap., 96 

S. C Rashonee Debia c Mahomed Haeez- 
oollah . . . * 12 W. R., 29 

(h) Debts 

75 , Suit for division of debt 

due to estate of deceased. — Meld that a suit 
for division, of debts due to the deceased’s estate (the 
sum being ascertained) was cognisable by a Small 
Cause Court, and no special appeal lay to the High 
Couit Oodeyta v Copal . . 2 Agra, 234 


(z) Declaratory Decree. 

70 , Suit to have property made 

over to plaintiff on an adjusted account.— 
Where, on an adjusted account between two parties, 
one claims from the other some money and some 
gram which are shown to be due to him and asks in 
effect that they may he made over to him, the suit is 
not a suit for a deelaratoiy decree, and a special ap- 
peal does not be m such a suit to the High Couit 
under section 27, Act XXIII of 1861 Bfldeo 
Singh v. Ram Surun Lall * 25 W. R*, 234 


SPECIAL OR SECOJXD APPEAL — conti- 
nued 

3. SMALL CAUSE COURT SUITS— continued, 
(j) Decbee 

77 . Decree for land under a 

compromise m a suit cognisable by a Small 
Cause Court. — Act XXlII of 1861, s. 27 — In <i 
suit for recoveiy of a sum of money below R500, the 
paities enteied into a compiomise, wheioby the 
defendant made over a eeitam piece of land m lieu of 
the money claimed, end a deeiee was passed accoid- 
mgly In execution of the deeiee, disputes arose 
between the parties Upon special appeal by the 
judgment- debtor to the High Court, — Meld that, 
under section 27, Act XXHI of 1861, no special 
appeal lay to the High Couit Talan Bibi v Tend 
Bibi . 6 B.L. R., Ap., 82 : 15 W. R., 65 

7 

(Jc) Maintenance. 

78. Suit by widow for main- 

tenance. — Act XXII I of 1861 , s 27 —A Hindu 
widow who had been supported by hei f.ithei m-law 
after his death sued his eldest son foi maintenance 
and obtained a deeiee foi R150, notwithstanding the 
defendant’s objection that, being one of three bro- 
thers who mhented then fatliei’s estate, he was not 
solely liable foi the maintenance claimed Meld 
that as this was a Small Cause Court suit an appeal 
did not be. Ramohandea Dikshtt r Savitkibai 

[4 Bom., A. C., 73 

Judal kom Ranchhod Mulji v Hira Mulji 

[4 Bom., A. C., 75 

(?) Mesne Profits. 

79 . Suit for mesne profits,— 

Act XXIII of 1861, «. 27.— Suit under 8500 — A 
suit fox the recovery of mesne profits (not amount- 
ing to R500) is cognisable by a Court of Small 
Causes A special appeal theiefoie does not He in 
such a suit. Kakaji Sakharam v Goyind 
Ganesh . .8 Born., A. C., 96 

80. Act XI of I860 , 

s. 6 — Act XXIII of 1861, s 27 — In a suit brought 
m the Sudder Ameen’s Court £01 R133 for mesne 
profits, it was objected on special appeal that, under 
section 27, Act XXIII of 1861, no special appeal 
would he, the suit being cognisable by the Small 
Cause Couit Held, it being merely a suit for mesne 
profits and no question of right 01 title arising m 
it, it was a suit for damages withm section 6, Act 
XI of 1865, and therefore cognisable by the Small 
Cause Court Ram Pstari Dbbi v. Dinanath 
Mookerjee 

[2 B. L. R., S. 1ST., 13 : 10 W, R*, 375 
(m) Money* 

81. Suit for money had and 

received for the plaintiff’s Use,— a mort- 
gagee, the mortgage having been foreclosed, sued 
D the raoitgagoi, for possession of the mortgaged 
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SPECIAL OE SECOND APPEAL — conti- 

nued , 

3. SMALL CAUSE COURT SUITS — continued, 
(m) Mon ft — continued 

Suit for money had and received for the 
plaintiff's use — continued 

piopei ty and obtained a deciee foi possession tlieieof j 
He subsequently agieed with D to suucndei the 
moitgaged piopeity to lnm, if he deposited the moit- 
gage-money in Couit by a specified day D borrow- 
ed the money foi this purpose by means of a condi- 
tional sale of the piopeity to A., and deposited it m 
Court The deposit was made aftei the specified 
day and consequently C took possession of the pio- 
peity The money deposited by D lemamed m 
deposit, and while theie C caused it to be attached 
in execution of a money-deciee he held ag unst D , 
and it w r as paid to him L tlieieupon sued C m 
the Munsifs Couit to ieco\ei such money, which 
amounted to K.350 Held that the $uit must be le- 
gaided as one for money had and leceived by the 
defendant foi the use of the plaintiff, and was tlieie- 
foie one cognisable m a Couit of Small Causes 
Bachman Prasad v Chhammi Lal 

[I. Xi R,4 All., 6 

Collector op Cawnpore v Kedari 

[I. L. R , 4 AH., 19 

32 Suit to recover purchase- 

money.—^ XXII l of 1861, s 27— Held that 
the suit to recover R200 paid m respect of the pur- 
chase of land which was not completed, was a suit of 
the description cognisable by the Small Cause Couit, ' 
and a special appeal would not lie Khoob Chund 

Hazarle Lall . . 1 Agra., 275 

33 Suit for money paid as ex- 

cess of rent — In a suit foi recovery of a sum of 
money less than R500, as money paid m excess of 
lent due,— Held that the suit being cognisable by 
the Couit of Small Causes undei section 6, Act XI 
of 1S65, no special appeal lay to the High Couit 
Sib Sahaya Sukul v Birchandra Jubaraj 

[2 B L R., A C., 172 

S C Shib Suhaye Sookool v Beer Chunder 
Joobraj . . UW. R.,30 

84. Suit for money lllegaHy 

levied on land. — Act X of 1876, s 15 — Civil 
Brocedwe Code , 1876, s 586— The plaintiff sued to 
re covet from the defendant R71-3 3, alleging that 
the defendant had illegally levied the money on the 
plaintiff's land on account of enhanced summary 
settlement and local-fund cess The defendant being 
a minor was lepresented by the Collectoi as his 
administrator The Assistant Judge who tried the 
suit awarded the plaintiff's claim The Distuct 
Judge, on appeal, reduced the amount of the plain- 
tiff's claim to R3S-4-9, hut upheld the decree of the 
first Court m other lespects The defendant there- 
upon filed a second appeal m the High Couit Held 
that under the Civil Procedure Code (Act X of 1877) 
section 580, no second appeal lay, as the suit was 
one cognisable by a Small Cause Court Act X of 
1878, section 15, lemoves suits to which the Collector 


SPECIAL OR SECOND APPEAL — conti- 
nued 

3 SMALL CAUSE COURT SUITS — continued 
(m) Money — continued 

Suit for money lllegaHy levied on land 

— continued 

is a paity from the 3 uusdietion of the Small Cause 
Couit, but the natuie of the suit lemarns unalteied. 
Musa Miya Saheb v Gulah Husein 

[IL.EJ Bom., ICO 

85. Suit by lessee for refund of 

revenue. — Contract to refund excess — In a suit 
by a lessee upon a conti act foi a lofuud of excess 
ie\enue lenntted by Government, a special appeal is 
not admissible if the amount claimed be undei RoOO 
White v Tripora Suneur AIooeerjee 

[W. R., 1864, 297 

30. Suit to recover money paid 

m excess of share of profits of land.-- A suit 
to recovei fiom the defendant R235, paid to him in 
excess of his share of the pi ofits of certain lands, is 
cognisable m the Small Cause Couit, and consequent- 
ly no special appeal will he iu such a case undei sec- 
tion 27, Act XXI II of 1861 Joynarain Manjee 
v Muddoosoodun Gorait . . 2 W. R., 134 

37. Suit for recovery of money 

stolen from Court -—Suit aaamst Government — 

A sum of money was stolen from the Judge's Couit 
of Tippeia while A was the Nazn A paid the 
amount to Government, and died, leaving B his hen 
B sued Government for recovei y of the amount paid 
by A , on the giound that as theie was no negligence 
of A , and as the amount w r as undei the custody of 
the guards of Government at the time of the theft, 
A was not responsible foi the loss tlieieof Held , 
the suit was cognisable by a Small C iuse Court, and 
theiefoie, under section 27, Act XXIII of 1SG1, no 
special appeal lay to the High Court Collector 
op Tippera v Mapizunnissa Bibee 

[4 B L. R. s Ap., 46 

(») Mortg-age. 

33. Suit to recover debt charged 

on immoveable property.— Act XXIII of 1801, 
s . 27 . — A suit hi ought to enforce a debt or demand 
not exceeding R5G0 which is secured upon, and must 
m law he primarily satisfied out of immoveable pro- 
perty, is not a suit of a nature cognisable m Courts 
of Small Causes under section 27 of Act XXIII of 
1861, so as to exclude a i lght to special appeal This 
is so though the plamt on the face of it seeks re- 
covery m the alternative, eitliei from the mortgagor 
personally, or from the moitgaged property Atma- 
ram Ballal Kagji v Sadashiv Hari Mahajani 

[2 Bom., I 

(<?) Moveable Property 

| 39. Suit for price of personal 

property sold. — Suit by co-sharer — A suit lies m 
{ a Small Cause Couit by a co-sharer to recover the 
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SPECIAL OB SECOND APPEAL— conti- 

' nued 

3 SMALL CAUSE COURT SUITS— continued 
(o) Moveable Property— continued 

Suit for price of personal property sold 

— continued . 

puce of a sliaie of personal property alienated by 
another co-sharer Radhanath Shaha v. Kamee- 
nee Booed eeee Dossee . 2 W. R., 37 

90. Suit for materials of hut, 

or their value. — Act XXIII of 1861 , s. 27 — A 
suit for the materials of a hut m which the plaintiff 
sought for a decree to break up and lemove them, or 
too btam then value (R29), was held to be a case cog- 
nisable by a Small Cause Court under Act SI of 1865, 
section 6, and therefore no special appeal would lie 
KaSHEE ChTTNDER Duty V, JUDOONATH ChTTCKER- 
BtTTTY , , , , . 10 W. E., 29 

91. Suit to recover possession 

of share of a boat — Act XXIII of 1861 , s 27 — 
A suit to recover possession of a share of a boat by 
establishment of the plaintiffs 9 right, is a suit foi 
personal property withm the meaning of Act XI of 
1865, section 6, and therefore no special appeal lies 
m such a case under Act XXIII of 1861, section 27. 
Mahomed Azim Bhooyah v . Mahomed Somee 

[21 W. R., 413 

92 . Suit for the value of trees 

and fish. — Trees destroyed by defendant,— A suit 
to recover the value of a tiee destroyed by the 
defendants and for the value of fish taken from the 
plaintiffs 9 tank (the claim being under R500) is a suit 
cognisable by a Small Cause Court and no special 
appeal lies to the High Court. Stjjjad Ali v. Bhoda- 
ram 5X. W., 24 

93 . Suit for recovery of value 

of fruit from trees. — Wheie a suit was brought 
for the recovery of the value of the fruit of ceitam 
mango trees alleged to have been misappropriated by 
the defendants,— Reid that, as the suit was of the 
nature of a suit cognisable by Courts of Small Causes, 
a special appeal would not he. Shamanund v. Nund- 
koomar 

[3 Agra, 290 ; S. C. Agra, E. B„ Ed. 1874, 153 

94 . Suit for value of sugar-mill. 

— A stone sugar-mill is moveable property, and a suit 
for the value of it, if under R500, will lie in the 
Small Cause Court. JS T o special appeal lies therefore 
m such a suit. Hurmungal toiNGH v Athul Singh 

[4 N. W., 15 

95 . Suit by widow to recover 

personal property or its value taken from 
deceased. — Act XXJII of 1861, s 27. — The widow 
and heiress of a deceased person sued the defendants 
to lecover personal property, valued at R200, said to 
have been taken by them from deceased m his life- 
time. Meld that a special appeal was haired by 
section 27, Act XXIII of 1861. Kapahi Bewa v. 
Kesubam Ktron 

[2 B. L. B., Ap., 23 : 11 W. B„ 93 


SPECIAL OB SECOND APPEAL-eo^i- 

nued 

3. SMALL CAUSE COURT SUITS -continued. 
(p) Rent 

93 . Suit for arrears of rent.— Act 

XXIII of 1861, s . 27, — In suits for aneais of rents 
of land, when the claim is under R500, a special 
appeal lies to the High Couit, such claims not being 
generally cognisable by Courts of Small Causes. 
Ramchandra Raghunath v. Abaji bin Rastya 

[6 Bom., A. C., 12 

97 . Bom Beg, XVII 

of 1827 , s. 81, cl 3 — Act XXIII of 1861, s. 27.— 
The expression “or former year 99 m Regulation 
XVli of 1827, section 31, clause 3, did not mean 
the year immediately preceding the current year, 
but any previous year, and a suit for rent could 
have been brought before a revenue officei, when 
Act XI of 186?f was passed, and not before the Small 
Cause Couits constituted by that Act A special 
appeal lay m a suit of this liatuie KrishnabaV 
Ramchandra v. Manaji bin Sayaji 

[11 Bom., 106 

93 , Suit for zemmdari cess.— 

Suit for p <yment for use of land — Act XX^lII 
of 1861, s . 27 —Wheie the plaintiff claimed a sum of 
money under the name of a zemmdari ccss, but m 
point of fact what was claimed was claimed on ac- 
count of the use of laud, — Held that such a suit was 
a suit of a nature cognisable by a Small Cause Court 
under section 6, Act XI of 1865, and that a special 
appeal would not lie. Buohoo Chowbey v Ghoor- 
4N.W.,56 

99 . _ Suit for Government assess- 

ment and local fund cess. — Suit for arrears of 
rent . — The defendant executed to the plaintiff in 1 847 
a mulgem kabuliat ( %,e , one kabuliat corresponding 
to a lease at a fixed rental), agreeing to pay to tko 
plaintiff R150 annually At the date of the execu- 
tion of the mulgem the Govei nment assessment was 
R56-8 0, hut m 1872 it was enhanced to R129-8-0, 
and a local-fund cess of R4-9-0 imposed m addition. 
The plaintiff sued the defendant to recover from lmn 
the enhanced assessment and the cess On appeal an 
objection was taken that, the amount claimed by the 
plaintiff being less than R500, the suit was cognis- 
able by a Court of Small Causes, and that, therefore, 
theie was no second appeal. Held that the suit 
might be regarded as one for arrears of rent at an m- 
ci eased rate, and, as such, was not cognisable by 
a Court of Small Causes Babsiietti v, Veneatra- 
mana . . . . I, L. B., 3 Bom., 154 


(q) Specific Performance. 

XOO. Suit for specific perform- 

ance of contract.— A suit (valued at R50O) for 
specific performance of a contract is not cognisable 
by a to mall Cause Court. Consequently no special 
appeal will lie m such a case Nidkanth Sdrmah v. 
Bishen Bashee . , .6 W. R., 322 
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SPECIAL OB SEC03STD APPEAL-*^. 

nued . 

3 SMALL CAUSE COURT SUITS— continued. 

(r) SURETY 

101 Suit to establish surety’s lia- 

bility for rent.— Necessity to prove non-payment by 
principal — A suit to establish a suiety’s liability on 
account of an ears of lent due fiom a putnidar where 
the non-payment of the rent by the putnidar would 
have to be established is not cognisable by a Small 
Cause Couit, and consequently a special appeal was 
not barred m such a case by section 27, Act XXIII 
of 1861 Mahatab Chund Bahadoor v Brojo- 
nath Mitter . . . .8 W . R., Ill 

• 

(s) Title, Question oe. 

102. Issues affecting proprie- 

tary rights. — Act XXIII of 1861* s. 27 — The de- 
cision or oider mentioned m section 27 was confined to 
those decrees which, if made m a Small Cause Court, 
would be conclusively binding on the parties, and 
did not include a deciee based upon an issue affect- 
ing the pioprietaiy relations between the parties, 
which, if it had propeily ansen incidentally m a suit 
brought m a Small Cause Couit, could not then ha\e 
been finally concluded between the parties Bhoop- 
NARAIN SAHOO V MAHOMED HOSSEIN 

[4 W. R., eo 

See Kjsto Coomar Chowdhry v Anundmoyee 
Chowdhbain . . 6 W. R., Mis., 128 „ 

103. Question of title incident- 

ally raised. — Where, m a suit of a natuie cognisable 
by a Small Cause Court, theie is no right of special 
appeal, although a question of title is incidentally 
raised, the finding of the Small Cause Court not 
being conclusive and only foi the puipose of that 
suit Stjnk.uk Lall Pattuck Gyawal v. Ram 
Kalee Dhamin . . .18 W. R., 104 

1 04. Question of title raised and 

tried.— Act XXIII of 1861, s 27 —No special 
appeal lies to the High Court m a suit cognisable by 
the Small Cause Court, although a question of title 
to immoveable pioperty has been raised and tued m 
the Court below Mohesh Mahto v Pibu 

[I. Ij. R., 2 Calc., 470 : 1 C. L. R., 33 

105. Failure of Appellate Court 

to decide necessary question of title .— Ac t 
XXIII of 1861 , s 27.— Where a question of title 
arises m a suit of a natuie triable by a Small 
Cause Court, which must be determined bef oi e plain- 
tiff can get a deciee, and the lower Appellate Court 
fails to determine it, a special appeal is admissible 
Raghu Ham Biswas v Ram Chandra D ob ay, B L R., 
Sup. Vol ,34 W.R,F B.> 127 , and Sanda Kumar 
Banerjee v Ishan Chandra Banerjee, 1 B L R, 
A C , 91 10 W.R, 130, distinguished. Pachoo 

Rabee v Gooeoo Chubn Dass . 15 W. R , 550 

£06. — Where, m a 

suit cognisable by a Court of Small Causes, m order 
to determine the question at issue between the par- 


SPECIAL OR SECOND APPEAL — conti* 

mud 

3 SMALL CAUSE COURT SUITS -cowtozaed 
(a?) Title, Question or — continued 

Failure of Appellate Court to decide ne- 
cessary question of title— continued. 

ties, it was necessary for the Court of Appeal m the 
first instance to deteimme a question of title to land 
(which had been raised by the Munsif), — Held that 
a special appeal lay to the High Couit, though the 
Court below had omitted to determine such question 
of title Kisandram yalad Hiba Chand v Jetht- 
RAM YALAD MAGNIRAM . 5 Bom., A. C , 57 

107. Question of title decided "by 

Appellate Court. — Where a suit appeals tiom the 
plamt to be one of a natuie cognisable m a Court 
of Small Causes, but a question of title has been 
go^ into and decided by the District Court m 
appeal, a special appeal will lie. Diksbit v. Die- 
shit 2 Bom., 4 

108. Suit for damages involv- 

ing question of title. — A suit foi damages for 
an amount not exceeding R500 is within the compe- 
tency of a Small Cause Court to decide, notwithstand- 
ing that it involves an inquiry into a question 
of right No special appeal lies m such a case 
Luckhee Debia Chowdhbain v. Malick 

[W. R., 1864, 237 

Khandu yalad Keru v Tatia yalad Vithoba 

[8 Bom., A. C., 23 

109. Suit which may involve 

question of title. — Suit for damages foi deten- 
tion of materials of house — Act XXIII of 1861, s 
27. — A suit for damages for detention of materials 
of a house mvohes no question of title Such a 
suit is cognisable by a Small Cause Court, if undei 
R500, and a special appeal was barred by section 27, 
Act XXIII of 1861. Kishub Chundeb Shaba v 
Brommo Moyee Dabea . . .1 W. R., 35 

110. Suit involving question of 

title. — Suit for damages — A special appeal was held 
not to lie m a case for damages for value of ci ops mis- 
appiopnated under R500 cognisable by a Small Cause 
Court, notwithstanding that the case involved a ques- 
tion of title Hedaetollah v. Karloo 

[7 W. R., 73 

Ram Dyal Gangooly v Huro Soonduree Dos- 
sia .... 10 W. R., 272 

1X1, Suit for price 

of trees cut down and removed. — Damages . — Act 
XXIII of 1861, s 27 . — A suit for the price of trees 
cut down and removed is not the less a suit for dam- 
ages, because the Court, m order to determine whe- 
ther tne plaintiff is entitled as damages to the value 
of his trees, has to go into evidence as to whether 
they belong to the plaintiff or not Such a suit is 
cognisable by a Court of Small Causes, and no special 
appeal will lie Shib Deen Tew ary v Bukshee 
Ram Protab Singh . W. R., 1864, Mis , 3 
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SPECIAL OK SECOND APPEAL — conti- 
nued , 

3 SMALL CAUSE COURT SUITS —continued. 

(s) Title, Question cf— continued. 

Suit involving question of title— continued, 

112. Act XXIII of 

1861, s, 27 . — Claim by zemindar to loreilced pro* 
perty -—Salvage — A quantity of nee having- been 
recovered from the wieck of a boat, a poition was 
left on the rivei bank by the owner for the remuner- 
ation of the salvors, including 1 some left as “kuk 
zemindari/* which the owners of a neighbouring 
jote carried away In a suit brought by the former 
against the jotedai foi the value of the portion last 
mentioned, the Court of hist instance went into the 
question of the custom entitling to property so 
saved. Held that this question was only incident- 
ally raised for the purposes of the suit, which was 
simply one foi the value of moveable or personal 
propei ty and cognisable by a Court of Small Causes, 
and the value being less than R5Q0, a special appeal 
did not lie, Grant v Mobhoo Soodun Singh 

[10W. B., 79 

(t) Trespass. 

113, Suit cognisable 

by Small Cause Cow t —Suit for damages foi tres- 
pass —In a suit for damages for trespass laid at a 
sum under R100, a special appeal will lie to the High 
Court if the title to the land trespassed upon has 
been raised m the Courts below Lukhynarain 
Chuttopadhya v, Gorachand Gossamy 

[I. Xi. R., 9 Calc., 116: 12 C. L. R., 89 

4. GROUNDS OF APPEAL. 

(a) Poem op — 

114. Requisites for grounds.— 

Clearness and distinctness . — The grounds of special 
appeal must not be vague and indistinct, conveying nc 
information to the respondent what the point of law 
is that he has to meet. Kane Kishor Das v. 
Ram Kale Roy 

[6 B. Li. R., Ap„ 49 : 15 W. R„ 8 

(6) Questions op Fact. 

115. What are or are not ques- 

tions of fact. — Question.of custom —A question of 
custom is a question of fact on which the lower Court 
alone can pass a decision, and on which the High 
Court cannot interfere, Hureehur Mookerjee 
v . Judoonath Ghose . . 10 W. R., 153 

Ali v. Gopal Dass . . 13 W. R,, 420 

116, Question of 

damages — Disci etion of Judge — A Judge has a 
discretion with respect to the amount of the damages 
which will not oidmanly be interfered with on 
special appeal. Teexaeam Kybutt v. Rajeishen 
Roy ...... Marsh., 495 

Ahmedqqlla r. Hub Churn Paneah 

[2 W. R., 236 


SPECIAL OR SECOND APPEAL — conti- 
nued . 

4. GROUNDS OF APPEAL— continued. 

(b) Questions op Fact — continued 

What are or are not questions of fact— 

continued. 

1X7. Question of 

amount of damages — Diffeience of opinion on evi- 
dence between lower Courts — In a suit for damages 
on account of false chaige and consequent airest, m 
which the Court of fiist instance found that there 
were probable and reasonable grounds for bunging 
the chaige, and the lower Appellate Couit took a 
diffeient view of the evidence, it was held that the 
diffeience of view was not a subject foi special 
appeal The amount of damages to be awaided is a 
question for a jury to decide, and one with which 
the High Court cannot interfere m special appeal. 
Banee Maehub Chatterjee v. Bholanath. 
Baneejee Hteea Chand Banebjke v . Bankk 
Maehub Chatterjee . . 10 W. R., 164 

118. Question of 

amount of damages — Award of damages under Act 
X of 1859 , s 10 , — An awaid of damages by a 
lower Appellate Court undei section 10, Act X of 
1859, though excessive, if it is within the legal 
limit, cannot be mteifeied with m special appeal as 
an enor of law Joheeroodbeen Mahomed v. 
Dabee Pebshae Singh , . 13 W. R., 22 

Affirmed on review . . .13 W. R., 391 

* 119. X efn sal to 

award damages — Seng Act VI of 1868 s s 2. — Dis- 
cretion of Court — The refusal of a Court to award 
damages under section 2, Bengal Act YI of 1862, is 
not a ground for special appeal, it being a matter 
of disci etion to award them or not. Dheeea,t 
Mahatab Chanb u Debender Nath Thakoor 
[W. R., 1864, Act X, 68 

Gopal Lal Thakoor v Mahomed Kadir 

[W. R., 1864, Act X, 73 

120. Question of law . 

— Sufficiency of evidence — It is a question of law 
for the Couit to decide on second appeal whether 
there is evidence before the Court, on which a Court 
could properly arrive at any given conclusion of fact. 
Bibhumukhi Dabea Chowbhrain v . Kepyut- 
ullah . . . I. L. R„ 12 Calc,, 93 

121. Jurisdiction , 

Question of — A special appeal will not ho upon a 
question of junsdiction depending upon a question of 
fact, unless the fact has been determined by the 
lowei Couit, oi is admitted by the parties Quaere, — 
Whether if the fact appeals a special appeal will he 
unless the error in proccclui e has affected the merits. 
Luteefoonnissa Beebee v, Poolin Buhary 
Sein . W. R., P. B., 31 ; 1 Ind. Jur., O. &, 10 

[1 Hay, 242 

S. C. Poolin Behary Sein v. Luteepoonissa 
Beebee .... Marsh*, 107 

Court op Wards v. Rood Moonjueee Kooer 

[25 W, R.» 260 
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4. GROUNDS OF APPEAL —continued 
(b) Questions of Fact —continued 

What are or are not questions of fact — 

continued 

122. Existence of le- 

gal necessity. — Where both the lowei Couits found 
that there was no necessity for a widow to honow 
money, the High Couit refused m special appeal to 
consider it other than a question of fact, an»i held 
they could not interfere with the finding m special 
appeal, Inder Chunder Baboo v Hurnauth 
Chowdhry . . , .1 Hay, 257 

123. Question of 

law — Onus probandi — Wheie each of the paities 
has gone into evidence upon the issues raised m the 
lowei Couits, no question as to whether the onus 
lies on the one or on the other caji anse m special 
appeal Hcree Mohun Mojoomdae v. Asgur 
Behaeee ... 23 W. R., 32 4 

Revei sing the decision m Asg-ur Befaree v. Kur- 
eee Mohun Mojoomdar . . 23 W. R., 56 

124. Proceeding to 

enforce decree — Act XIY of 7859, s. 20 — The ques- 
tion whethei the action of the judgment-creditor 
taken m execution of his decree was a proceeding 
taken to enforce the deciee within the meaning of 
section 20, Act XIV of 1859, was a question of fact 
for the decision of the Courts below, and not one of 
law on which to bung a special appeal to the High? 
Couit, Irshad Ali v Rabhxj Shah 

[13 B. L. R., Ap., 1 : 21 W. R., 188 

125. — Order finding 

proceedings to enforce decree not bond fide — Act 
XIV of 1859 , s 20 — The question as to whether 
proceedings which had been taken to execute a de- 
cree had been taken bond fide to keep alive such de- 
cree, w as a question of fact, and no special appeal lay 
from an order finding that the proceedings taken 
were bond fide Bhuban Mohun Chattopadhya 
v. Saudamini Debi . . 5 B. L. R., Ap., 59 

126. 1 Service of no- 

tices — Where a Judge found on evidence that the 
notices m certain execution proceedings were not 
caused to be properly served, and that those notices 
were not made m good faith, the finding was held to 
be a finding of fact which could not he disturbed m 
special appeal. Abdool Azeez v Shumsunnissa 

[11 W. R„ 263 

127. Service of no- 

tice of enhancement — A decision that notice of en- 
hancement was duly served cannot be intei fered 
within special appeal Taea Prosunno Mojoom- 
dae v Bisho Nath Siecae . 23 W. R„ 144 

Reversing on appeal Bissonath Siecae v Tara 
Prosonno Mozoomdar . . 22 W. R., 482 

128. — — - — - — Eight of way — 

In suits to enforce a right of way, the question 
whether the plaintiff has a right of way or not, is a 
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nned 

4 GROUNDS OF APPEAL— continued. 

(b) Questions of Pact —continued. 

What are or are not questions of fact— 

continued. 

question of fact to he detei mined by the evidence he 
produces of user Where, on the evidence the Judge 
found the plaintiff hid not a light of way, — Held, 
there was no error of law which gave the plaintiff a 
right to a special appeal Mahomed Ali v. Jugal 
Ram Chandra 

[5 B. L. R„ Ap , 84 : 14 W. R., 124 

129. Finding as to 

user — A finding of a lower Appellate Court as to a 
light of user being pro\ed cannot he interfered 
with on special appeal, even though not \ery distinct 
as to the urecise penod of enjoyment Wuzeerood- 
deen v . Sheobtjnd Lalb . . 11 W. R,, 285 

13 0. Finding on facts.— Feci non 

m regular appeal — When the decision passed in 
regular appeal turns upon a mere question of fact, if 
that question of fact is determined after due investi- 
gation, there is no ground of special appeal Gopal 
Khundee Rao v Deoxee Nundun 

[6 N. W. } 172 

131. Consent of 

parties . — The High Court will not, even with con- 
sent of parties, pronounce a decree on the facts m a 

special appeal Kadambinee Dossee v. Doorg-a 
Churn Dutt .... Marsh., 4 

S. C Doorga Churn Dutt v Kadumbinee 
Dossee 1 Hay, 25 

132. Infeience of 

fact — It is most essential m special appeal that the 
High Court should be very careful m not interfering 
with inferences of fact drawn by a lower Appellate 
Court Hameer Mahomed Chowdry v Fool 
Mahomed Chowdry . 16 W. R., 311 

Wooma Moyee Burmonya v Kunuck Chunder 
Mookerjee . . 17 W. R., 418 

Even though it is not an inference the High Court 
itself would have drawn, provided the Judge was at 
liberty to diaw it Mahomed Manoo Bhooyah v. 
Mahomed Asanoollah Chowdhry 

[17 W. R„ 349 

Kales Doss Acharjee v Khettro Pal Singh 
Roy 17 W. R., 472 

133. Ground for set- 

ting aside decision — If the reasons m a judgment 
are such as can be rightly given, and the inferences 
such as can he legally drawn, it cannot be set aside 
in special appeal, even if the High Couit cannot 
agree with oi support all the reasons given Rum* 
MEEZOODDEEN BhOOYAN V. JOYMALA 

[15 W. R„ 303 

134. Decision on fact 

though probably erroneous — In special appeal a 
lower Appellate Com Us findings upon a question of 
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4. GROUNDS OF APPEAL — continued. 

(b) Questions op Fact— continued. 

Finding on facts— continued. 

fact were accepted as final, although it seemed to the 
High Court at least doubtful whether the judgment 
of the first Court was not the right one, and it was 
not unlikely, it they had the power of going into the 
matter, that they might have come to a different 
conclusion from the lower Appellate Couit Looyee 
Dhub Atto v . Pbostjhno Moyee Dossee 

[20 W. R. s 267 

135. 'Error m laic — 

A finding of fact by a lower Appellate Court may he 
disturbed m special appeal, if, as m this case, the 
reasonings and the views upon which that finding is 
based are erroneous m law, as wheie evidence is 
credited or disbelieved on unreasonable grounds 
JUGGUBNATH DEB V MAHOMED MOKEEM 

[17 W. R„ 161 

Sage v Mackay‘& Co. . .2 Hay, 463 

Behabee Lall Naek v Seeeeam Roy 

[20 W. R., 259 

See Keisto Gobind Kur v. Gunga Pees had 
Surma . • . .23 W. R., 266 

PUTSAHIE KOOEE V SHEO PERSHAD Pi AM OOPA- 

DHYA . . 24W. R., 61 

Chand Mqnee Dossee v Obhoy Churn Mae 

[24 W. R., 289 

Hunsa Kooer v . Sheo Gobind Raoot 

[24 W. R., 431 

Gobindo Chundee Mouliok v Mudhoosudun 
Moulice ... 25 W. R,, 550 

Dhoondh Bahadoor Singh v. Peiag Singh 

[17 W. R., 314 

Kbwal Kaneoo v . Omeao Singh 

[25 W . R. s 166 

136. Error in law — 

Partnership — Where a Subordinate Judge held, 
from the fact of one person carrying on a business 
firm and appealing to the world to be the only person 
cairymg it on, that there could be no othei person m 
partneiship with him, he was consideied to have 
committed an error which materially affected his 
decision on the merits, and was a good ground for 
special appeal Shoobul Chundee Ruble ah v 
Koylash Chundee Mal . . 14 W. R., 23 

137. Finding on spe- 

culative reasoning . — A finding of fact arrived at 
upon reasons purely speculative amounts to a mis- 
trial, which can he set aside by the High Court m 
special appeal. Mahomed Aizaddi Shaha v . 
Shappi Mulla . . . . 8B.L.K.J 26 

138. — Improper as- 

sumption of } and inference from y facts — A finding of 
a fact by the lower Appellate Court was set aside on 
special appeal, and the case was remanded on the 
ground that the Judge assumed a state of things m 


SPECIAL OR SECOND APPEAL — conti- 
nued 

4 GROUNDS OF APPEAL— continued. 

(b) Questions op Fact— continued 

Finding on facts— continued 
favour of the defendant which the defendant had not 
ui ged, and which was contradictory to his case, and 
because the finding of the Judge was opposed to a 
proper inference which arose fiom such facts. Sur- 
beswar Ghose v Choto Aeizollah Mandal 

[8 B. L. R., Ap, 78 : 17 W. R., 213 

139. Judgment found- 

ed on errors of fact . — The High Couit reversed on 
special appeal a judgment which was founded on 
many errors of fact, and sent it back for a le-tnal. 
Poorno Chundee Chatterjee v. Chundee Coo- 
mar Roy 24 W. R. ? 171 

(c) Evidence^ Mode op dealing with— 

140. Evidence generally. — Error 

in legal presumptions from facts — Decision without 
legal evidence — A Judge in this countiy is Judge both 
of law and fact, but if, m deciding upon the facts, 
be deals improperly with the piesumptions which 
the law would raise, he commits an enoi in law which 
the High Couit can coirect m special appeal 
When a Judge decides without legal evidence ho 
commits an error m law. Surnomoyee v Luch- 
meeput Doogue . . . 9W.E„ 338 

r 141, Assu mp iion 

made without evidence — Wheie an assumption is 
made by the Court without any evidence, that is an 
error of law warranting a special appeal IIim- 
mut Ali Khadim v . Nyamutoollah Khadim 

[23 W. R., 250 

Upholding on appeal Niamutoollah Khadim 
v Himmut Ali Khadim , 22 W. R. s 519 

142. Drawing unwar- 

ranted conclusions. — Special appeal allowed, and 
case lemanded foi re tual, whei*e the lowei Appel- 
late Court had drawn conclusions from the evidence 
not warranted by law oi reason, and bad failed to 
try a matenal issue m the case. Maharam Sheieh 
v. Nakowri Das Mahaldar 

[7 B. L. R., Ap., 17 

143. Omission of 

Appellate Court to consider presumption of facts 
material to case — When an Apjiellate Court appeals 
not to have taken into its consideration a presump- 
tion of facts arising out of the circumstances in 
evidence, and materially affecting the decision of 
the case, that is such an omission and defect (sections 
354 and 372, Act VIII of 1859,) as the High Court 
will remedy on special appeal by directing an issue. 
Nilatatohi v Veneatachala MUDALr 

[I Mad., 131 

S C. Anonymous . 2 Ind. Jur., O. S. 9 13 


144, Omission to 

draw inference . — An omission of the Judge to draw 
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(c) Evidence, Mode of dealing with 
— continued . 

Evidence generally— continued 

an inference fiom the conduct of parties lelied on as 
evidence is not an eiroi of law with which the High 
Couit will inteifere m special appeal Savi v 
Punchanun . . 25 W. R., 503 

145. Omission to 

consider evidence — Error m decision on the merits 
— Every Judge of a question of fact is hound to 
take into considei ation all the allegations and pi oofs 
upon the lecord bearing upon that question^, as well 
as the matenal piesumptions ansing therefiom, and 
to overlook them is a defect m law But before such 
defect can constitute a good and valid ground of 
special appeal, it must he of such^ chaiacter that it 
may have caused an ei i or m the decision of the case 
on the ments Gunee Biswas v. Sreegopal Paul 
Chowdhry . . . . 8 W.R., 395 

148. — Decision of lower 

Court as to credit to he given to particular proof s — 
It is the province of the Couit which has to decide 
issues of fact to determine the amount of ciedit to 
which each particular pi oof offeied is entitled; and 
with the fan exercise of its discretion m this respect 
by such Couit, the High Couit, as a Court of special 
appeal, is not at libeity to interfere. Muthra Loss 
v. Magh Singh . , . 2 N*. W., 207 

147. Weight of rea- 

sons given for decision — No special appeal will lie 
on a ground relating merely to the weight of the 
reasons given by the lower Appellate Court for the 
conclusion arrived at Doorga Churn Sett v. 
Shamanund Go s sain . . 12 W. R. s 376 

Oi as to the woith of testimony Mackenzie v, 
Jo w amr Mahtoon . , 25 W. R., 137 

148 — Weight of evi- 

dence — Discretion of Court under Act XL of 1858 , 
— Weight of evidence is not a point on which the 
High Court can mteifeie m special aupeal, nor will 
it interfere with the discretion of the Judge m not 
allowing a person to repiesent a mmoi Lhoondh 
Bahadoob Singh v Priag Singh 

[17 W. R., 314 

149. Giving credit 

to evidence — Where the lower Appellate Court has 
dealt with the evidence on both sides, has weighed 
it and come to the conclusion that one side ought 
to he believed, the giving m the couise of his obser- 
vations a had reason for believing it is not a giound 
of special appeal. Sheo Golam Sahoy v Mohadeo 
Lall Sahoo . . 18 W. R., 110 

150 . r Difference be- 

tween lower Courts on questions of evidence . — 
Where the first Court and the lower Appellate Court 
diffei as to questions of evidence, it is not a ground 
of special appeal nor aie the parties entitled to argue 
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4 GROUNDS OF APPEAL — conti nued. 

(c) Evidence, Mode of dealing with 
— continued 

Evidence generally— continued. 

m special appeal whether the foimer or the latter is 
right Tara Prosunno Mojoombae v Bisho- 
nath Sircar . . 23 W. R., 144 

Reversing on appeal Bisson ath Sircar v, Tara 
Prosonno Mozoomdae . 22 W. R., 482 

151. * Ground for 

discrediting evidence found not to exist — Where it 
was found, m special appeal, that the mam ground 
on which the lowei Appellate Comt had suspected 
the evidence foi the plaintiff and given ciedence to 
the evidence for the defendant Cad no existence, the 
High Court ordered a i ©consideration of the evidence. 
Ameerun v. Cherag Ali . 24 W. R., 343 

Mackenzie v Jowahir Mahtoon 25 W. R., 137 

152. Erroneous 

dealing with evidence — Whether or not a lower 
Appellate Couit commits such an erroi m dealing 
with a case on the evidence before him as would 
make his conclusion on the facts had m law, if he 
does not tieat the evidence otherwise than reasonably, 
he gives no loom for special appeal Mohur Ma- 
toon v. Umatum . . 18 W. R. s 499 

153. Improper mode 

of dealing with evidence — Remand — On special 
appeal it appearing that the Judge had dealt with the 
evidence in the case m an improper manner, it was 
pointed out wheie he had committed errors, and the 
case was lemanded that he might pass a fresh deci- 
sion upon it Ram Das Saha v Man Mahini Dasi 

[7 B. L. R., Ap. } 4 

154 . Judgment shelv- 

ing iv ant of consideration of evidence — A judgment 
which shows on the face of it want of due consideration 
of evidence and the introduction of foieign matteis 
into the case may he brought up before the High 
Court m special appeal. Sooraj Kant Acharje v. 
Khoodee Narain Manna . . 22¥R.,9 

Kooldeepnarain Singh Rumhon Singh 

[22 W. R., 278 

155. — — Civil Procedure 

Code , 1882, s 584 — Grounds impugning findings of 
fact — Held by the Full Bench (Pethbram, C J , 
dissenting) that under section 584 ( c ) of the Cavil Pro- 
cedure Code, it is competent for the High Court to 
entertain pleas m second appeals which impeach the 
findings of factiecoided by the lower Appellate Court, 
on the ground that such findings are conjectuial, that 
they ignore the evidence, and that the Court has 
given no reasons for the conclusions at which it 
arrived. Where a lower Appellate Court has drawn 
strained or unreasonable conclusions from the evi- 
dence, or has discredited or disbelieved witnesses or 
documentaiy proof upon capricious or unsustainable 
giounds, oi has stated no intelligible reasons for 
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(<?) Evidence, Mode oe dealing with 
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arriving at its findings of fact, the High Court may 
take notice of all such matteis m second appeal 
Futtehma Beg am v. Mohamed Ausm , I L F , 9 
Calc, 809 ; Assanullah v. Hafiz Muhammad All, 
1 Jj F , 10 Calo 982 , and Lai Mahomed Bepan 
v, Shoila Bewa, 11 C L F, 104, lefeired to Per 
Petheram, *C J — The High Court is not at libeity m 
second appeal to look into the evidence in the cause foi 
the purpose of ascertaining whether the lower Courts 
have found the facts conectly, inasmuch as no ques- 
tion of fact is included m the grounds of appeal 
allowed by section 5Q4 of the Civil Pioeedure Code, 
and it would seem that the intention ot the Legisla- 
ture was that m small causes the findings of the 
lower Courts on questions of fact should be absolutely 
final By “specified law” m clause (a) of section 
584 is meant the statute law , and by “ usage having 
ihefoice of law” the common or customary law ot 
the country or community*, and the clause is confined 
to cases m which the lowei Appellate Courts have 
either misconstrued a statute oi wntten document, or 
have come to a wiong conclusion as to what is the 
customary law of the country or community with re- 
ference to questions at issue between the parties 
Clause (6) can only refer to mistakes m law, and does 
not extend the operation of clause ( a ). The teim 
“procedure ” m clause (c) means the practice fol- 
lowed by the Couits m the trial of cases, and cannot 
be construed as including the mental process by 
which a Conit conies to a conclusion upon a question 
of fact. Pei Mahmood, J — That the Legislatuie, 
by framing section 574 of the Civil Pioeeduie Code, 
intended to guard against such failure of justice as 
might arise from the defective or arbitiary exeicise 
of the extensive poweis possessed by the Couit of 
first appeal m cases which, with reference to tlieir 
nature, would be propei subjects of second appeal, 
and a judgment of a Court ot fiist appeal which falls 
shoit of due compliance with the various clauses of 
section 574, is essentially defective, and may pro- 
pel ly be made the subject of complaint in second 
appeal under section 584 Famnaram v Bhawtmi - 
dm, Weekly Notes, All , 1882, p 104, and 'Sheoambar 
Singh y Lallu Singh , Weekly Holes, All , 1882, p. 
158, re feired to The word “procedure” m clause 
(e) of section 584 must be undei stood in its most 
generic sense, including all the mles contained m the 
Civil Proceduie Code or any other law legulatmg the 
investigation of cases by the Civil Couits When 
the Couit of hist appeal, after having entered into 
the ments of the case, has considered the evidence 
and adjudicated upon the merits in the mannei re- 
quired by section 574, the mere circumstance that 
the conclusions at which the Couit has ai rived are 
erroneous or opposed to the weight of evidence, will 
not justify interference in second appeal, even though 
such conclusions proceed upon an improper conception 
of the exact effect and hearing of the case upon the 
merits. On the other hand, when the Court of first 
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Evidence generally— continued 
appeal, while adjudicating with due compliance with 
the piovisions of section 574, ai lives at conclusions 
upon the merits ignoring any steps essential for 
justifying those conclusions, oi wheie such conclu- 
sions aie based upon evidence inadmissible by law, or 
proceed upon an enoneous view of the legal effect of 
any material part of the evidence, or are arrived at 
under a misconception either of the rules of evidence 
or of any other law, such conclusions, though they 
purpoit*fo be distinct findings of fact, would lay the 
judgment of the lower Appellate Court open to second 
appeal under clause (c) of section 584, so long as the 
erroi was substantial enough to have possibly affect- 
ed the justice ot tlrs case upon the merits. Nivath 
Singh v Bhikki Singh Bhikki Singh v, Ni- 
vath Singh . . I. L. R., 7 All., 649 

156. Finding on 

issue of fact remitted — Civil Pi ocedui e Code, 1882 , 
ss 565, 566, 568 — Held by the Full Bench (Tyrrell, 
J , dissenting) that the findings upon issues remand- 
ed by the High Couit in second appeal cannot be 
challenged upon the evidence as in first appeals, 
but objections to these findings must be leslncted 
to the limits withm which the oiigmal pleas m 
second appeal ai o confined Nivath 8mgh v Bhilcki 
Skngh, 1 L F ,7 All , 649, lefeired to Per Pethe- 
ram, C J , and Tyrrell, J —Sections 565 and 566 
ol the Civil Piocedme Code aie, as fai as may be, in- 
corporated m Chapter NLII of the Code relating to 
second appeals, and when the evidence for disposing 
of the leal issues m the case has been taken and 
existb on the rccoid, it is the duty of the High Couit, 
on the healing of a second appeal, to itself fix and 
determine such issues on the evidence on the reeoi d, 
and not to put the parties to the expense and deity 
involved by a remand Per Straight, </ — Section 
5S7 of the Civil Pioeedure Code does nob mean that 
the piovisions of Chapter XLI i elating to liist ap- 
peals aie to be applied indismmiiiately or m their 
entnety to second appeals, and implies no wan ant 
for the decision by the High Court of questions of 
fact m any shape or at any stage of a second appeal 
Famnaram y Bhawamdm , Weekly Notes, All , 
1882, p 104, and Sheoambar Singh v Lallu Singh , 
Weekly Notes, All , 1882, p 153, rofeired to Per 
Tyrrell, J — The juiisdiction of Courts oi second 
appeal m xespect of questions of fact is rcstiicted, 
in so much as the appeal may not be entei tamed on 
“ grounds ” of fact, but under the circumstances of 
section 5G6 of the Code, no less than undei the 
abnormal circumstances contemplated by the ruling 
of the Full Bench in Nivath Singh v, B/iihki Singh , 
I. L. F., 7 All , 649 , the Court may take cognisance 
of omitted issues of fact, and must determine them 
if there be evidence upon the record auftment for 
that purpose. In eases wheie the Court, still acting 
under section 50b, has been obliged in the absence of 
evidence on the record to supplement the defect 



( 5759 ) 


DIGEST OF CASKS 


( 5760 ) 


SPECIAL OR SECOND APPEAL — conti - 

nued 

4 GROUNDS OF APPEAL — continued 

(c) Evidence, Mode op dealing- with 
— continued 

Evidence generally— continued 

through the agency of the Court below, its junsdic- 
tion in respect of such evidence does not become 
limited thereby or by leason only of the cncumstance 
that the evidence is accompanied by a ,f finding 55 of 
the inferior Coui t,— the teim “ finding being used 
m section 566 m its lestncted sense of an answer to 
the pioposition ref ei red for mquny, and not of an 
award or decision of the issue befoie the Couit 
Balkishen v Jasoda Kuae 

[I. L. R.j 7 Aril 9 765 

157. Findings of 

fact — JPiocedure of the Jhqh Court — Wheie the 
lower Appellate Couit has clearly misappiehended 
what the evidence befoie it was, and has thus been 
led to discaid or not give sufficient weight to impoi- 
taut evidence, and to give weight to othei evidence to 
which it is not entitled, and has thus been led not 
into any meie incidental mistake, but totally to mis- 
conceive the case, the High Couit will mterfeie 
m second appeal, though it is not the oidmaiy 
course of proceduie for it to mteifeie iu such cases 
with any findings of fact which have been arrived at 
by the lower Appellate Couit Futtehma Begum v 
Mahomed Ausue . I. L. R., 9 Calc , 309 

158. Question of 

fact, — Finding on evidence — The finding of a fact 
by the lowei Appellate Couit upon evidence, a poi- 
tion of which was inadmissible, is nojfc such a finding of 
fact as cannot be mteifeied with iu special appeal 
Gubu Das 1)ey v Sambhunath Chuckeebutty 

[3 B. L. B., A. C„ 258 

159. — Giving undue 

weight to inadmissible evidence — Wheie the lowei 
Appellate Couit gave veiy gieat weight to evidence 
which ought not to have been treated as evidence be- 
tween the parties, and this enoi materially affected his 
judgment throughout, the High Couit in special ap- 
peal held that theie had been a mis-tnal, and re- 
manded the case for re consideration Rohee Laid 
v Dindyal Lall . « . 21W. R, 257 

160. . Error in law 

. — Rejection of evidence — Theie is a material differ- 
ence between a case m which a Judge has assigned 
one bad reason for believing or disbelieving a parti- 
cular piece of evidence, while he has given one or 
more good reasons for the same belief or disbelief, 
or a case m which, putting this particular piece of 
evidence wholly aside, enough remains to support the 
judgment, and a case m which the essential question, 
or one of the essential questions to be decided rests 
upon the evidence believed oi disbelieved regarded as 
of great value, or considered worthless, for a reason 
which is unsound and unsustainable In the latter 
case an Appellate Court can intei fere on special ap- 
peal. Huro Feosad Roy Womataea Debee 

[I. I*. R., 7 Calc., 263 ; 8 C. L, R., 449 
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161 Misdirection — 

Ground of special appeal — Error of law — The fact 
that the lower Appellate Court has misdnected itself 
as to the effect of evidence which has been admitted 
m a suit, is an error of law affoidmg a good ground 
for a second appeal. Rampbosad Das v Rajo 
Kobe . . . 5C.L. R. 9 94 

162. Eisi egard ofei i- 

dence — Wheie the lower Appellate Courts "judgment 
was not based on the whole evidence on the record 
(it having left some important evidence out of consi- 
deration), the judgment was set aside m special ap- 
peal, and the case remanded for re-trial Shundha- 
bun Mohunt v Shubut Chundee Roy 

[23 W. R 9 160 

Abdul Rohman v Sopy Mikhayesh Saheba 

[24 W. R, 293 

Mohun Singh v Jugbutty Kooeb 

[24 W. R 5 297 

163. Disregard of 

evidence — Eiror in law — A complete disi egard of 
evidence which, although not couclusn e and an estop- 
pel, is of such a nature that a judgmentm opposition 
to it cannot be allowed to stand, amounts to ati eiror 
m law Heeba Lalb Ghose v Kalle Dass Moo- 
keejee .... 23 W. R., 65 

Anund Chundee Chuckerbutty v Rutnessue 

Doss Sen . . . .25 W. R., 50 

164. Ii regular deal- 

ing with evilence — Where an Appellate Court ignoies 
the gieat body of evidence on the recoid and places 
reliance on what can be shown either to he no evi- 
dence at all, or which points almost exclusively the 
othei way, and where it lays down, as positive dicta 
of law, points which are not law, the High Couit 
would be justified in considering such proceedings as 
enois of law, notwithstanding that the Couit below 
has ostensibly based its judgment on the evidence. 
Roop Naeainee Kooeb v Ressal Tewabee 

[24 W. R., 119 

165 . Improper deal- 

ing with evidence — In this case, departing from its 
general rule m special appeals not to disturb the 
finding of fact ai lived at by the Court below, the 
High Couit, seeing that, on the one hand, the Judge 
had misrepiesented the effect of the evidence in some 
impoitant paiticulars, and on the other hand omitted 
to notice facts veiy much in favour of the defendants, 
considered itself justified m saying that his mode of 
dealing with the appeal had led to material defects m 
the investigation of the case which had produced 
enor m the decision on the ments It accoidmgly 
reveised his judgment and lemanded the case for 
re-trial Shibo Soondubee Dossee v Chundee 
Kant Ghose .... 21 W. R., 217 
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Ameer Beparee v Hurree Mohun Eurmoear 

[23 W. R. ? 87 

166. Improper and 

erroneous dealing with evidence — Frror in law — The 
investigation of a case upon a portion of the evidence, 
excluding the other portion under a mistaken impres- 
sion that it was not legal evidence hut conjectui e, is 
an investigation erroneous m law, and is likely to 
produce an error m the decision of the case on its 
merits The mode m which evidence is to be dealt 
with discussed Mathura Pandey v Ram Rucha 
Tewari . 3B.L, R., A, C„ 108 : 11 W. R., 482 

167. Partial consi- 

deration of evidence — It is a ground foi special 
appeal, if the Appellate Court disregaids one side of 
a case, and turns its attention exclusively to the evi- 
dence on the other, but it is no error of law meiely 
to pronounce no objection upon the evidence on the 
former side. Deo Surun Poory v Mahomed Is- 
mail 24 W. R., 300 

168. Ground for set- 

ting aside decision on facts —The lower Appellate 
Court has quite as much authority to decide upon 
facts as the Court of first instance, and the High Court 
is not at liberty to intei fere with verdicts setting 
aside [judgments of the Court of fii st instance, simply 
because such 3 udgments are more detailed or even 
more satisfactory on the evidence Doibo Chunder 
Roy v. Wooma Moyee Debia . 19 W. R., 321 

X69. Documentary evidence.- 

Reasons for rejecting documentary evidence —The 
reasons of a Judge for uot giving any weight to docu- 
ments offeied as evidence cannot be questioned m 
special appeal. Muneb Dutt Singh v Campbell 

[11 W, R., 278 

But see Surosutty Dossee v. Umbika Nund 
Biswas . . . , 24 W. R., 192 

170. Finding as to 

sufficiency of documentary evidence — Per Baylby, 
J . — The omission m the first Court to inquire or 
specify m the [judgment as to whether a pottah, 
which is admittedly 100 years old, and which is sup- 
ported by the evidence of old witnesses, comes from 
proper custody or not, is not a sufficient reason to in- 
validate the finding that the pottah is proved , nor is 
it a defect m the investigation affecting the merits of 
the case which would justify the interference of the 
High Court m special appeal Per Glover, J, — The 
question as to propei custody is not in issue, the 
Judge having found the pottah proved by the evidence 
of witnesses. Buddiooddeen v Golam Peer 

[17 W. R., 279 

171. Frror of Judge 

m not giving proper effect to evidence , — In order to 
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suppoit a contention that the judgment of the lower 
Appellate Court is euoneous in law because the Judge 
has failed to give proper effect to the documentary 
evidence adduced, it is necessary for the special appel- 
lant to show not only that the evidence is calculated 
to support certain conclusions, hut that these conclu- 
sions alone flowed from it. Sham Naratn v Court 
or Wards . . . 20 W. R,, 197 

172 , Finding as to 

genuineness of deed from copy put %n evidence , — The 
finding of a lower Appellate Court pronouncing, on 
evidence, on the genuineness of a deed on the produc- 
tion of a copy (tjje ongmal having been lost) is not 
open to intei feience m special appeal Bhugwan 
Chunder Banerjee v Dukhina Debta 

[8 W. R., 350 

173. • Finding as to 

genuineness of document — A decision that a docu- 
ment was not genuine cannot be mteifeied with on 
special appeal Tara Prosunno Mojoomdar v 
Bisho Nath Siecar . . 23 W. R. s 144 

Reversing on appeal Bissonath Sircar v Tara 
Prosonno Moeoomdar . . 22 W. R., 482 

^ 174. * Use of probabi- 

lities against dnect evidence — Where the lower Ap- 
pellate Couit merely on the appeal ance of a document 
discarded the evidence of witnesses who testified to 
the making and signing of it, the High Court reversed 
its decision, on the giound that probabilities wlucli 
are useful as aids m considering the tiue value of 
dnect evidence, can seldom be safely had recourse to 
alone for the purpose of entirely invalidating direct 
evidence. Lallah Jha v. Tullebmatool Zuhra 

[21 W. R., 436 

175 , Frroneous and 

unnecessary presumption of fact — Whei c the Court 
qoncludecl against the genuineness of a document on a 
piesumption eironeous or one which did not neces- 
sarily arise, his decision was set aside on special ap- 
peal. Akjoo Bibee v Koonjo Beharee Lall 

[19 W. R., 288 

Wise v Rubaa Khatoon . 19 W. R. 9 29q 

Goeal Chunder Ghose v . Tincowree Mundul 

[19 W. R., 349 

Meher Banoo v . Keramut Alt 

[22 W. R., 402 

170. Comparison of 

signatures m unusual manntr leading to erroneous 
conclusion , — Whore the lower Appellate Court re- 
lied on a comparison between tlic signature m a mort- 
gage-deed and the signature m a vakaiutnama, and it 
appeal ed, m special appeal, that there wore very con- 
siderable discrepancies between the signatures, the 
High Court (departing from the ordinary assump- 
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tion m such cases that the companson had taken 
place m open Court before the parties m the usual way) 
concluded that the companson had been conducted m 
some way which led the lower Couit into enor 
They accoidmgly reversed its decision and remanded 
the case for le tnal Phoodee Bibee v Gobind 
Chunder Eoy . .22 W. R. s 272 

177. Receipts for 

rent — Comparison of signatures — Credibility of 
evidence — In a suit for rent the defendant pleaded 
payment and put m evidence leceipts for the rent 
churned The Court of first instance disbelieved this 
evidence and gave a deciee for the plaintiff The 
Judge on appeal compared the sign&tuie of the plain- 
tiff on the receipts with his signature to a document 
not in evidence in the case, and reversed the decree 
and dismissed the suit. Held that the decision of 
the J udge, proceeding upon the point as to the credi- 
bility and weight of evidence, could not be ob 3 ected 
to on special appeal. Ramsoondfr Sircar v Kis- 
tobag- Bag . „ Marsh., 322 2 Hay, 421 

178. Receipts for 

rent — Civil Procedure Code, 1859 , s 372 — Error in 
investigation of case — In a suit foi an ears of rent 
the defendant pleaded payment and filed receipts. 
The Collectoi distiusted the leceipts, and gave a de-r 
ci ee m f avoui of the plaintiff, saying that, as to three 
of the receipts evidence had been given which he did 
not believe, and that with lespect to the other re- 
ceipts no evidence had been offered The Judge on 
appeal leveised the deciee, and gave a decree m 
f avoui of the defendant, expressing an opinion that 
the distrust of the evidence m support of the thiee 
leceipts was without sufficient leason Held that, 
with lespect to the receipts m support of which no 
evidence had been offered, the plaintiff was entitled 
to a decree for the lents to which they applied, and 
that the finding of the Judge that such lents had 
been paid without any evidence having then been 
given of such payments was an “ erroi m the inves- 
tigation of the case ” which had piodueed error m the 
decision of the case upon the merits, within section 
372 of Act VIII of 1859, and was therefore ground 
of special appeal Mohun Chunder Dhur v 
Kidge . , . MarsB.j 381 : 2 Hay, 419 

179. Misapprehen- 

sion of, and irregular dealing 101 th, evidence by Ap- 
pellate Court — Ground for reversing decision — 
Wheie the lower Appellate Court misapprehended 
the documentary evidence, mistook the statements of 
witnesses, and without recording clearly its reasons 
for doing so, sent for documents which had not been 
put m evidence before the first Court , and also came 
to the conclusion that certain documents whose au- 
thenticity bad been sworn to were fabucated merely 
because theii appearance seemed to indicate this, the 
High Couit m special appeal held that the case had 
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not been properly tried, and reversing the decision of 
the lowei Appellate Court, lemanded the case for 
le-tnal, excluding from the evidence on the record 
the evidence which had been leceived in the appeal 
stage without any reasons being recorded for its ad- 
mission Nowab Khan v Rughoonith Doss 

[20 W. R., 474 

130 Error in law — 

Misconstruction of document — The misconstiuction 
of a document is an erior in law sufficient to form a 
giound of appeal Odit Narvik v Maheskur 
Bux Singh . Agra, P. B., 52 : Ed. 1874, 39 

181. Misconstruc- 

tion of document — Error on facts — Where the 
Court m recording the words of a document on which 
it relies puts one term for another, it is a miscon- 
struction “ affording ground for special appeal f but 
wheie for reasons given it places a particular bound- 
ary mark m a particular spot its decision, even though 
wrong on the facts, would not he a misconstruc- 
tion unless incompatible with the wording of the 
document Kalee Churn Pattur v Chundee 
Churn Mundul . . .9 W. R., 366 

182. Question of fact 

— Erroneous use of admission by lower Courts — 
The High Court, m speeial appeal, interfered w ith the 
concunent finding of the fiist Couit and the low r er 
Appellate Court on a finding of fact, where the deci- 
sion turned entirely on the construction of a written 
admission wffiicli had been wrongly undei stood Lal- 
la Imeit Laid v. Mahomed Lallzamah 

[18 W. R., 447 

183. Mist alee as to 

meaning of evidence — Misconstruction of document 
— The misconstruction of a document which is the 
foundation of the suit, being m the nature of a con- 
tiact or a document of title, is a ground for special 
appeal, although not named m Act VIII of 1859, sec- 
tion 372 But a special appeal does not lie because 
of a mistake as to the meaning of some portion of the 
evidence which is m writing, if it is connected with 
other evidence affecting its construction Nowbut 
Singh v Chutter Dhaeee Singh 

[19 W. R., 223 

184. — - Error %n con- 

struction and dealing with sale certificate — A Judge 
is bound to give full effect to the terms of a sale cer- 
tificate; and when he proceeds to limit the effect of 
that ceitificate by certain inferences and conclusions 
drawn from other documents, he does that wdneh he 
is not at liberty to do, and commits an eiror of law 
which it is m the power of the High Court to reme- 
dy on special appeal. Mooxhya Huruckraj Jo- 
shee v. Ram Lall Gomashta . 14 W. R., 435 
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185 . Construction 

of depositions of witnesses — The construction of the 
deposition of witnesses is not a question of law, and 
tlierefoie not agiound of special appeal Hihmut 
Ali Khadim v Nyamutoollah Khadim 

[23 W. R., 250 

Upholding on appeal, Niamutoollah Khadim 
v Himmat Ail Khadim . . 22 W. R., 519 

186. — - Consti uction of 

document — Question of fact — Where the conclusion 
of the lowei Appellate Couit rested, not only upon 
the contents of a document involving the question of 
its correct construction, but also upon all the facts of 
the case and the whole conduct of the parties, — Held 
that it was not open to special appeal Bungshee 
Dhur Mahata v. Mudhoo Soodun Chowdhry 

[23 W. B , 403 

187. Decision with- 

out sufficient evidence — In a suit on a kabuhat, the 
Court of hist instance found that the kabuhat had 
not been signed by the defendant, but by a thud 
party, and that tlieie was no evidence that such thud 
paity was authorised to sign it The Judge on 
appeal reversed the decision Reid that the decision 
of the Judge holding the defendant responsible for 
the signatuie of a peison of whose authonty there 
was no evidence was eironeous m point of law, and 
was a ground of special appeal Sham Chand 
Bysaok v. Bungo Chijndeb Chatteejee 

[Marsh., 556 * 2 Hay, 663 

188 Finding of fact 

as to Ameen’s report , — Where the lower Appellate 
Court finds as a fact that the Ameen’s repoit is 
untrustworthy and his map wrong, the finding can- 
not be intei fered with by the High Couit m special 
appeal. Sheg Dyal Singh r Hodgkinson 

[24 W. R., 342 

189. Omission to ? e - 

coid opinion on evidence — The omission to reeoid 
an opinion on one of many items of evidence (e g , 
an Ameen’s report) is not such an error m law as to 
come within the scope of the provisions for special 
appeals Bundhoo Sookoolany v Joy Pro k ash 
Singh . . . * W. B., 1864, 367 

Himmut Ali Khadim v Nyamutoollah 
Khadim . . . 23 W. R., 250 

Upholding on appeal undei the Letters Patent the 
decision of Kemb, J , m Niamutoollah Khadim v 
Himmut Ali Khadim . . 22 W. R., 519 

190. ■ — * Fntry in ac- 

count booh — Frtoi m law — The nnpiobabihty of 
plaintiff having received payment for one bill whilst 
another and older one i emamed unpaid, was no reason 
for the Judge refusing to consider the evidence ad- 
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duced by plaintiff in support of her demand, and lus 
not having done so was held to be an erroi of law 
So also the Judges having entnely ignored the evi- 
dence with regard to an entiy m the plaintiff’s day- 
book on which the first Court decided the case, was 
held to be an enor of law in the investigation and a 
proper subject for special appeal Daeimbo Debee 
v Hurreehur Mookerjee . . 18 W, R., 53 

191. Documents im- 

properly admitted — Wheie a Judge is influenced in. 
his estimate of parol testimony by the result of his 
consideration of documents which he ought not to 
have dealt with as evidence, theie was held to have 
been no piopei tflal of the case The High Court on 
special appeal remanded the case Boidonath Pa- 
rooye v Russiok Lall Mitter . 9 W. R„ 274 

Puran Chunder Chatteejee v Grish Chun- 
deb Chatteejee . . 9 W. R„ 450 " 

192. Oral evidence — D\ feience 

of opinion between lower Courts as to credibility of 
witnesses — Where the Courts differ as to the credi- 
bility of witnesses, such difference does not form a 
ground of special appeal. Srkekant Guose v 
Bhugwan Chunder Sen . . 24 W. R., 13 

193. * * Finding as to 

materiality of evidence or witnesses , — Though a 
Judge has a light to say that in the absence of a 
witness he consideis material, he cannot give the 
plaintiff a deciee, yet where he stated that unless a 
certain witness (from whom the plaintiff had got a 
conveyance which it was necessary for him to prove) 

.attended and gave evidence, the plaintiff could have 
no light whatever, his decision was held lobe wrong 
m law and was set aside on special appeal Ram 
Dhun Banerjee v. Ram Narain Mookerjee 

[11 W. R., 311 

194. * Discrediting 

witnesses for general reasons — Fnor in law — For 
the lowei Appellate Court to disci edit witnesses 
merely for geneial reasons not affecting the paiti- 
culai credit of any individual deponent, is "to commit 
an error of law, which can be the subject of a 
special appeal Sheo Fueshun Pandey v Brun 
Pandey .... 24 W. R.,251 

195. Disbelief of 

witness as interested party — A special appeal will 
not lie merely on tbe ground that the lower Appel- 
late Court has disbelieved a witness by reason of his 
being an interested person, or for any othei reason 
withm its discretion Dwarkanath Doss Biswas 
v Muddun Mohun Chuckebbutty 

[6 W. R.j 292 

196. — — Omission to 

give reasons for believing witnesses disbelieved 
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by lower Court — The omission of a lower Appellate 
Court to give its reasons for "believing witnesses dis- 
believed by the first Court, does not constitute a 
giound of special appeal. Luckhee Monee Dossia 
v. Rajkishobe Paul . . . 4¥, R., 106 

Nor the omission to give reasons for confirming 
the decision of the lowei Court Shamee Mohamed 
v Pbodhan Palee . . .5 W. R., 178 

197. Omission to 

give reasons for believing witnesses — No general 
rule can be laid down as to when the reasons should 
be stated by an Appellate Court for believing one set 
of witnesses lathei than another * and the omission 
of a lower Appellate Court to state such reasons is 
not a ground for special appeal Shumshubooddy 
v. Jan Mahomed Sikdab . 21 W. R., 260 

Mukdoomunnissa v. Nokhy Singh 

[24 W.R., 296 

198. — Omission to re- 

mind witness of former contrary statement — Refer- 
ence to statement in judgment — When witnesses 
under examination make statements which aie con- 
trary to statements previously made by them, the 
Couit ought to draw their attention to the contradic- 
tion , but an omission to do so does not make the 
judgment had m law, because he has lemarked on 
those contraiy statements m his judgment. Sham 
Laid alias Shama v Anuntee Lall 

[24 W. R., 312 

199. Tutting onus of 

proof on wrong party — Irregularity affecting 
merits . — Error m law — A suit instituted m the 
Couit of the Principal Sudder Ameen was tiansfened 
undei section 6 of Act VIII of 1859, to the Court of 
the Munsif, who took further evidence, and decreed 
m favour of the plaintiff The defendant appealed 
to the District Court, on the ground (amongst others) 
that part of the evidence had been taken by the 
Principal Sudder Ameen, and the District Judge le- 
versed the Munsiffs deciee, not on this ground, but 
ou the merits The plaintiff then appealed to the 
High Court, objecting that the suit had been illegally 
decided by the Munsif, upon evidence recorded by 
the Principal Sudder Ameen, and that the onus of 
proving the bona fid es of the tiansaction, which was 
the subject-matter of the suit, was thiown by the 
Distuct Judge on the plaintiff, instead of on the de- 
fendant, who alleged the want of it Held (1) that 
the Munsiffs having used the evidence recorded by 
the Pnncipal Suddei Ameen was only an irregulaiity 
which was waived by the plaintiffs not requiring the 
witnesses to be examined again, and proceeding with 
the suit, and producing other witnesses to be examined 
m suppoit of his claim , and as this n regularity did 
not affect the ments of the case, the decree of the 
Munsif being m the plaintiff's favour, it was not a 
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ground for reversing the decree on special appeal; 
(2) that the onus was not thrown by the Judge upon 
the plaintiff m its proper sense, and so as to be an 
error m law, as the Judge did not hold that the de- 
fendant was entitled to succeed without giving any 
evidence, unless the plaintiff disproved the allegation 
of the want of bona fides. Nabanbhai Vrijbhu- 
KANDAS V NaROSHANEAB CHANDEO ShANEAB 

[4 Bom., A. C., 98 

200. Admission or rejection of 

evidence. — Error m admission of document in- 
sufficiently stamped — An error m the admission of 
an insufficiently stamped promissory note was held 
not to be an error affecting the decision of the case 
on its ments Makbul Ahmad v. Iftikharunnis- 
sa Begum 7 N\ W., 124 

201. Order under s 20, 

Stamp Act XVIII of 1869. — Discretion. — Ground 
of special appeal — A District Court refused to allow 
under Act XVIII of 1869, section 20, an insufficient- 
ly stamped document to be admitted on payment 
of the full amount of stamp duty, and the penalty, 
on the ground that it was wilfully executed m fraud 
of the stamp law. Held that the High Court could 
not m special appeal question the correctness of the 
District Court's lefusal Fendse v. Malse , 3 Bom, 
A. C , 94, commented on Gambhibmal v. Chejmal 

[10 Bom., 406 

202. Error m admis- 

sion of secondary evidence — Whether secondary 
evidence is admissible m the place of primary is a 
question for the determination of the Court which 
tries the case on its ments, but such determination 
is open to special appeal, if it is come to without 
evidence at all, or without evidence legally sufficient. 
Chundeekant Ghose v. Showd amine e Debia 

[9 W. R , 517 

203. Refusal to ad- 

mit secondary evidence of lost deed. — All that it would 
be right for the Court to require for the protection 
of the levenue m cases where a lost deed was shown 
not to have had a stamp, would be that the same 
money should be paid, before admitting secondary 
evidence, as would have to be paid if the deed itself 
were produced If the Court does not do that, but 
allows secondary evidence to be given of the contents 
of the deed, it is not an error which affects the 
merits of the decision or is a ground for special ap- 
peal Haban Chundeb Bhoobee v Russick 
Chundee Neogy . . . 20 W. R., 63 

204. — — Refusal to allow 

additional evidence — Discretion of Court,-— The par- 
ties m an appeal are not entitled as of right ta put iu 
additional evidence. The Appellate Couit allows ad- 
ditional evidence m certain cases ; but a special 

8y . 
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appeal will not lie m the event of the Court refusing 
to allow it. Golam Muckdoom v. Hapeezoonissa 

[7 W. R., 489 

Kulpo Singh v. Thakoor Singh 

[15 W. R., 429 

205. * Refusal to allow 

additional evidence. — Civil Procedure Code, 1859 , s. 
355 — The High Court on special appeal cannot in- 
terfere with the refusal of a lower Court to comply 
with an application, under section 355, Act VIII of 
1859, to file additional exhibits. Mohesh Chunder 
Shah v. Shoshee Mookhee Debia . 6 W. R., 196 

206. ■ Taking of ad - 

ditional evidence by Appellate Court — Civil Pro- 
cedure Code {Act XI V of 1882), s 568 — Where the 
lower Appellate Court allows additional evidence to 
be taken, though it is not satisfied that the evidence 
is necessary under clause ( a ) or clause (6) of section 
568 of the Code of Civil Pioceduie, the High Court 
will interfere on special appeal , but where this does 
not appear to be the case, and there is simply an 
omission on the pait of the Appellate Court to re- 
cord its reasons for allowing additional evidence to be 
taken, the High Court will not mterfeie. Hapiz 
Abdul Kurrim v. Sri Kissen Eai 

[I. L. R., 11 Calc. 139 

207. ■ Omission to 

give reasons for admission of additional evidence — 
A. sued B for rent, making C, a defendant the suit 
was dismissed aud A appealed. Then C. sued JB for 
rent, A. intervened aud was made a defendant, a de- 
cree was passed m favour of C., and A. again appealed. 
On appeal the Subordinate Judge tried both suits on 
the same evidence, though there was evidence m the 
second case which was not before the lower Court on 
the hearing of the first. Me Id that he should have 
recorded his reasons foi doing so, but that the judg- 
ment would not be set aside on that ground, it not 
appealing that the party taking the objection had 
been piejudxced or that it had been raised before the 
Suboidmate Judge. Prannath Sandyal v Ram 
Coomar Sandyal . . 2 C. L. R., 33 

208. — — — — Improper rejec - 

tion of evidence . — The improper rejection of evidence 
affecting the decision of the case on the ments is an 
erroi m law which may he set aside on special appeal. 
Huro Chunder Chowdhry v. Gobind Chunder 
Moitree 17 W. R., 255 

209. * — ~ • Rejection of 

evidence which ought to have been admitted — Ground 
for interference —The fact that the Judge may have 
rejected evidence which ought to have been received 
and considered does not wan ant the High Court m 
interfering to set aside an order of such Judge. 
Venkatachella Chetti v> Paryatammal 

[2 Mad., 418 


SPECIAL OR SECOND APPEAL — conti- 
nued 

5. OTHER ERRORS OF LAW OR PROCEDURE. 
(a) Appeals. 

210. Appeal wrongly admitted. 

— Orders and proceedings thereon without jurisdic- 
tion — Where an appeal was allowed from an ordex 
rejecting a leview, and other acts and pioceedmgs 
took place based on such illegal order, the High 
Court set aside all the proceedings m special appeal. 
Jewun Bibee v. Buddun Mundul ' 

[9 W. R., 489 

211. Appeal heard 

and decided without objection where no appeal lay. 
— Although Act XXIII of 1861, section 26, barred an 
appeal fiom an order or decision passed m a suit in- 
stituted under Act XIV of 1859, section 15, yet wheio 
an appeal was made m such a case no objection taken 
and, the appeal decreed, the High Court refused to 
inteifeie, the lower Appellate Court's decree having 
given the plaintiff what the hist Court ought to have 
given. Hurdyal Singh v . Kunhya Lall 

[19 W. R„ 247 

(5) Costs. 

212. Interference with award 

of costs. — The Court may interfere with the award 
of costs on appeal. Japree Begum v Ahmed Hos- 
sein Khan , . . . 1 Agra., 270 

213. Question of costs— There 

may be ciicumstances which would justify an appeal 
upon a meie question of costs ChitrAYIL alias 
Kunath Ahmed Koya v . Irumanom Vittil 
Kanhamath Haji . . .3 Mad., 279 

214. Mode of award- 

ing costs . — The question of how costs have boon 
awarded is not a point foi special appeal Beer 
Pershad v . Doorga Pershad . W. R , 1804, 215 

215. Appeal from 

portion of decree relating to costs — Meld , in con- 
formity with a Full Bench ruling of the late Sudder 
Court, that a special appeal lies fiom the Older of the 
lower Courts m matteis i elating to costs, and that 
there is nothing m the law limiting or taking away 
the light to appeal specially fxom that part of a 
decree which relates to costs m any case whore any 
legal giound for special appeal is shown to exist, 
Assa Ram v. Kashmeeree Dass 

[Agra, E. B., 90 : Ed. 1874, 68 

216. Discretion m 

assessing costs — Civil Procedure Code, 1859 , s 187 . 
— Where no appeal is made against the judgment 
passed on the subject-matter of the suit, the discre- 
tionary powoi of assessing costs given by section 
187 of Act VIII of 1859 should not, unless m a very 
exceptional caso, he inteifeied with by the Appellate 
Court, Kuppusyamiayyan m Nannuvayyan 

[1 Mad., 74 
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SPECIAL OB SECOMD APPEAL- 

nued 

5. OTHER ERRORS OF LAW OR 
P RO CE DU RE — continued , 

(5) Costs— continued. 
Question of costs — continued . 


- conti • 


217. 


• Improper exer- 


cise of discretion m awarding costs —An improper 
exercise of discretion m awarding costs against which 
a regular appeal would lie, is no ground tor allowing 
a special appeal, unless the award is contrary to some 
particular law on the subject Amirsaheb Hafiz - 
TTLLA V. JamSHEEJI RuSTAM JI 

_ t [4 Bom., A. C. 9 41 

Desaji Laxhkajt v Bhavanidas Rarotamdas 

[8 Bom., A. p., 100 

218. - ■*— Improper exer- 

cise of discretion m awarding costs — There is no 
foundation for the opinion that an Appellate Couit 
has no authonty to interfere with the discretion of 
the lower Couit as to costs To assess the defendant 
in a suit with the plaintiff's costs, when plaintiff's 
suit is dismissed for want of any cause of action, is 
irregulai and umeasonable. Dantuluei Rarayana 
Gajapafi Razu Garu v. Sub afp a Razu 

[3 Mad., 113 

- . "Erroneous order 


219. 


i vtccuw* wr utter 

as to costs.— The Court below gave the plaintiff a 
decree m a suit for mesne profits for such an amount 
as should be ascertained to be due, and ordered that 
the plaintiff should have his costs on the amount 
claimed Held that this constituted no ground of 
special appeal, hut that the remedy of the defendant 
was by application to the Court below to amend the 
order. Bhuggoban Chunder Ghose v Shumbhoo 
Chunuer Ghose . . . Marsh., 503 


220 . 


- . "Error m impro- 


jury / t/7 Ub UUljJl U- 

per exercise of discretion as to costs —Where the 
first Court's discretion is improperly exeicised m the 
matter of costs, the eiror may he rectified m regular 
appeal ; but, if this is not done by the lower Appel- 
late Court, the error is not such as would justify the 
High Court's interference m special appeal. Ooha 
Chubn alias Gopal Chunder Roy Mozqomdab v. 
Gieish Chunder Banerjee . 25 W. R., 22 

■ Order m discretion 


221 . 


n 7 v*v M/tow GVVUIO 

of lower Court . — Where, in a suit for defamation, a 
decree was given for the plaintiff for nominal damages, 
but he was ordeied to pay the defendant's costs, — 
Meld that the order as to costs was m the discretion 
of the Court below, and therefore no special appeal 
would he from such order the rule, as laid down m 
Gndhan Lai Log v Sundar Bibi, B L L, Sup. 
Vol.,496, being, that an order as to costs cannot be 
interfered with m special appeal unless it is illegal. 
jfUTEEK PaROOEE V. MOHENDER RATH MOZOOMDAR 

Cl. L. R., 1 Calc., 385 : 25 W. B., 226 

Reversing on appeal under the Letters Patent the 
decision m Mohendro Rath Mojoomdar ^ Fut- 
tick Pabooe . . 24 W. B., 319 

Achumbit Singh v. Kunhya Lal Mohajun 

[7 W. R., 208 


SPECIAL OB SECOND APPEAL-cok**. 

nued 


5. OTHER ERRORS OF LAW OR 
PROCE DURE — continued. 


(c) Discretion, Exercise of, in Various Cases. 

222. Order for security for 

costs. — Appeal struck off m default — Absence of 
eiror in law. — When the Civil Proceduie Code gives 
to a Court of regular appeal a discretionary power, 
and that discretionary powei has been fairly exei- 
cised, it is no good ground of special appeal that a 
wiser exercise of the discretion would have led to 
different results. In a regular appeal the District 
Judge, at the instance of the respondent, on 26th 
Maich, called upon the appellant, who resided out of 
British territory, to show cause, withm two days, 
why, under section 342 of Act VIII of 1859, he should 
not furnish security. The appellant appeared on the 
13th of May, and filed a written statement that he 
owned land m Jhansi, and prayed that if the state- 
ment was denied, inquiry might be made. There was 
nothing to show that this statement was disputed 
The Judge on the same day made the following 
older “ As I cannot say whether or no this is true, 
and am not aware of the terms under which land 
is held in Jhansi, if indeed the appellant holds any 
land there, the excuse cannot m its present form be 
accepted, noi can the respondent he exposed to risk 
while enquiries are pending The appellant must file 
security within fourteen days or the appeal will be 
struck off." On 28th May the appellant produced certi- 
ficates that he held maafi lands in Jhansi The Judge 
not considering these to be security, after recording that 
no further order could he passed, struck off the appeal 
with costs. A special appeal having been admitted 
from the Judge's orders, the respondent objected that 
no special appeal would lie Meld, that the High 
Couit ought not to mterfeie m special appeal merely 
on the giound that, m the exeicise of the discretion 
given to the lower Appellate Court, another Court 
might have thought it unnecessary to call upon the 
appellant to furnish security Held, also, that unless 
it could be shown that the investigation of either of 
the issues of fact touching the appellant's residence 
and property had been defective, or that there had 
been eiror m law, the High Court had no power to 
interfere m special appeal. Meld, also, that if the 
appellant had, after the older of 26th Maich, come 
into Court without delay, or even on 13th May ap- 
plied for an adjournment to enable him to put m proof 
that he held land m Jhansi, and been refused that 
permission, the Court would have interfered m special 
appeal. Gopal Khundbe Rao v Deokee Runijun 

[6 N. W., 172 


223. Execution of decree.— Dis- 

cretion of Court executing decree — Civil Procedure 
Code , 1859 , s. 207.— It is entirely in the discretion of 
the Court executing a joint decree to make arrange- 
ments under Civil Procedure Code, section 207, 
regarding its execution by one of the decree- holdeis, 
and to take necessary steps for the protection of the 
interests of the lest, and if it does not choose to do* 
that, it cannot be pronounced wrong m special appeal. 
Heba Roy v. Gujadhub Pebshad Rarain Singh 


IV 
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SPECIAL OE SECOND APPEAL — conti- 
nued, 

5. OTHER ERRORS OF LAW OR 
PROCEDURE — continued 

(<?) Discretion, Exeboise oe, in Vabious Cases 
— continued, 

224, Refusal to grant fresh sum- 

mons. — Delay — An exercise of the discretion of the 
Court in refusing to grant a fiesh summons on 
account of delay m applying for it, cannot be inter- 
fered with on special appeal Beojo Lall Mooeee- 
jee v Aughoe LaiiL Ghosal . 25 W. R., 71 

225. Order for payment of de- 

cree by instalments without providing for 
interest or penalty agreed upon on default. 

• — Discretion, Arbitrary exercise of — Civil Pro- 
cedure Code , 1859 , ^s. 194 — When the lower Courts 
ordered the decree to be paid by instalments which were 
haidly sufficient even to cover the interest and did 
not provide for the mteiest and penalty conditioned 
in case of default , — Held that they had exercised the 
discretion vested m them by section 194, Act VIII of 
1859, arbitianly and without due caution, and their 
order could be interfered with and set aside on special 
appeal. Hijb Gobind Hubkho . 1 Agra, 116 

Jaebee Begum v. Ahmed Hossein Khan 

[1 Agra, 270 

220, Refusal to allow applica- 

tion to amend plaint .—Discretion to allow 
amendment of plaint — A lower Court has discretion 
to permit, or not, the filing of a petition to amend a 
plamt, and its refusal is no gionnd for special appeal. 
Watson & Co. v. Nidhoo Dig-war 

[10 W. R., 87 

227. Interest, Award of.— Inter- 

est on decree , Discretion of Court m allowing — The 
Court executing a deeiee has a discretion m allowing 
interest, which will not be interfered with m special 
appeal. Pabes Nath Mukhopadhya v. Kisto- 
mohan Saha 

[3 B. L. R., Ap., 105 : 12 W. R., 50 

( d ) Issues, Omission to decide— 

228. Omission" to consider ma- 

terial facts. — Demand of appeal heard by a (Sub- 
ordinate Judge to District Judge — Act XIV of 
1882, s 566.— If, on second appeal, it is found that 
ceitam maternal facts, having an important bear- 
ing^ upon a question at issue m the suit, have been 
omitted to be considered by the lower Appellate 
Court, the High Court will mtei fere with the deci- 
sion of the lower Appellate Court, even though it be 
on a question of fact. Dena Nath Baneejee v. 
HabiDasi . . I. L. R., 11 Calc., 499 

229. - — — Omission to try 

question of possession when material— When the 

su ? d / s owner property m dispute and in 
which the defendant admitted the plaintiff’s posses- 
sion but qualified it by saying that the plaintiff 
held as zur-i-peshgidai or moitgagce, the omission of 
the Appellate Couit to try the question of possession 


SPECIAL OR SECOND APPEAL-coatt- 

nued 

5. OTHER ERRORS OF LAW OR 
PROCEDURE — continued 

(d) Issues, Omission to decide— continued. 

Omission to consider material facts — 

continued . 

is an eiror of law m the investigation, which the 
Court will take notice of on special appeal Gopad 
Roy v. Tekaet Roy . . 8¥. R., 333 

230. Omission to decide on li- 

mitation. — An omission by the Judge on appeal to 
deci ee according to the law of limitation applicable 
to the case as stated by the plaintiff, although tho 
objection may not he raised m the grounds of appeal, 
is an error or defect m the decision of the case on 
the merits and a ground of special appeal. Saluji 
Keseaji v. Rajsangji Jalmsangji 

- [2 Bom., 169 : 2nd Ed., 102 

231. Omission to inquire into 

defendant’s plea — Suit for confirmation of title 
and possession — Where a pui chaser sues foi confirm- 
ation of title and possession, and the plea set up by the 
defence is that the rights and interests m question 
were previously transferred to another party who had 
sold it to the defendant's vendor, the omission of the 
Court to inquire into the alleged transfer and see 
whether it was genuine, and if so, whether it was a 
real oi only a colourable transaction, is an error m the 
decision which is a ground of special appeal Bhugo- 
bjjtty v. Bikbamajeet Singh . 8 W. R., 477 

( e ) Judgments 

232 Reversal of judgment. 

without reasons. — Difference of opinion as to 
facts — A special appeal lies from an Appellate Court's 
judgment m which the decree of the lower Court is 
reversed without any reasons given for differing as 
to facts. Gobubdhun v. Sadhoo . 1 W. R., 244 

233. Omission to state reasons 

m judgment. — Civil Procedure Code ( Act XIV 
of 1882), ss 574, 584. — The fact that the judgment 
of an Appellate Court is not diawn up m the manner 
prescribed by section 574 of the Civil Procedure 
Code is no ground for a second appeal nndei section 
584 unless it can be shown that the judgment has 
failed to determine any material issue of law. Bisya- 
nath Haiti v. Baidyanath Manduu 

[I. L. R., 12 Cale., 199 

234. Finding of fact 

— Civil Procedure Code, 1882 , s, 204 . — A finding 
unaccompanied by tho leasons for it, as required by 
section 204 of the Code, is not a conclusive finding of 
fact binding on a Court of second appeal. Kamat 
v. Kamat . . . I. L. R,, 8 Bom,, 368 

235. Tho Judge de- 

cided that the plaintiff was baned by limitation, but 
his judgment did not disclose the grounds on which 
he held that plaintiff was not entitled to deduct, in 
calculating the twelve jeais* limitation, the time 
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SPECIAL OR SECOND APPEAL — conti- 

nued . 

5. OTHER ERRORS OF LAW OR 
PROC E DURE — continued . 

(e) J udgments — continued, 

, Omission to state reasons m judgment 

— continued 

occupied by certain suits brought for the same pio- 
perty, in which he was non-suited. Held that it was 
no ground of special appeal that the judgment was 
silent on the subject ot the claim to deduction, and 
that whether the point was urged in the lower Court 
or not, the pi amt iff had no ground of special appeal 
in lespect of omission of all notice of it in the judg- 
ment. Ramsoondeb Doss v Mahomed Abbed 
[ 1 Ind. Jur., Of S , 102 

236. — Error of pro- 

cedure— Ciml Procedure Code , 1859 , s 359 —A 
lower Appellate Court’s omission to give reasons can- 
not be eonsideied a ground for special appeal when 
it has not produced enor or defect in the decision 
upon the merits Wheie a lower Appellate Court 
has omitted to state leasons, and it appears to the 
High Couit that reasons should have been stated, 
the proper couise is to retain the case on special ap- 
peal, but to leturn the pioceedmgs and require 
the omission to be supplied. JDoolee Chttnd v. 
Oomda Begum . . . * 18 W. R., 473 

237 . Omission to state points 

for decision and reasons in judgment.— 

Omission to follow direction m * Civil Piocedure 
Code , 1859 , s 359 —Section 359, Act VIII of 1859, 
requires the points foi deteimmation — those m appeal 
as well as those m the original pleadings— to be 
stated, and the leasons upon which the decision was 
ai rived at thereon an omission to do this is ground 
of special appeal Roop Chand Roy v Ram Kant 
Kobeeeaj . . . . W. R., 1864, 98 

238. Omission to give reasons 

in judgment until after appeal— The fact of a 
Judge not wilting a judgment containing the leasons 
for his decision until aftei the deciee m appeal was 
passed was held not to affect the decision of the case 
on the ments, and was therefore not a ground of spe- 
cial appeal Bhagvatsangji Jalamsangji v Pae- 
TABSANGJI AjJABHAI GANPATBAM LAKHMIBAM 
V. JAICHAND Talakchand 

[4 Bom., A. C., 105, 109 

239. Decision on point not 

contested.— In a suit by a talookdai, where the 
dispute was whether ceitain land which the plaintiff 
held was what he was entitled to hold as lakhiraj, 
under a sanad which he produced, and as to the 
genuineness, of which no question was raised, the lower 
Appellate Court indicated that it considered the 
sanad not to be genuine Held that this was an 
important eiror, as the genuineness of the sanad was m 
no way m issue, and that the judgment must be set 
aside and the case remanded Ram Soondur 
Baneejee v, Kalee Pershad Hajrah 

[19 W. R„ 267 


SPECIAL OR SECOND APPEAL — conti- 

nued. 

5. OTHER ERRORS OF LAW OR 
PROCEDU RE — continued. 

(e) Judgments — continued. 

240. Decision for plaintiff* on 

ground not alleged by bim.— Civil Procedure 
Code , 1859 , s. 350 — Error not affecting me? its — 
In a suit for possession of a quantity of land, wheie 
the first Couit gave plaintiff a decree on the ground 
that he bad proved title by purchase, and the loner 
Appellate Court, in confiimmg the decision on the 
substantial issue laised, went further, and found 
that one of the defendants was plaintiff’s ryot, con- 
ti ary to the allegation set up by the plaintiff him- 
self, — Held m special appeal that the error did not 
affect the merits of the case or the jurisdiction of 
the lower Court, and the High Court could not 
theiefore interfere undei section 350 of the Code of 
Civil Piocedure. JRam Chundee Chattebjee v 
Ram Jeebun Dass . . 14 W. R. a 141 

241. Decision founded on issues 

not raised in the suit Error of law — In a suit 
for the recoveiy of land upon an alleged lease found 
to be not genuine, the defendants set up a sale by 
plaintiff’s father The lowei Court found that theie 
had. been a sale m fact, but held it to he invalid ac- 
cording to Hindu law, as having been without the 
concurrence of the plaintiff, the son of the vendor 
Held that the validity of the sale not having been 
questioned by the plaintiff, who had rested his case 
on entnely different giounds, and no issues having 
been raised as to the validity of the sale, the Judge 
had committed an enoi of law affecting the merits 
m so deciding, and his decision was reversed on spe- 
cial appeal. Palani Yandi Kaundan v Muttusami 
Kaundan .... 2 Mad., 441 

(/) Local Investigations. 

242. Order directing local in- 

vestigation. — Discietion of Court — Directing a 
local investigation or not is a mere matter of discre- 
tion m which no special appeal will lie of right. 
Gbaham v Lobby . . . 1 W. R., 141 

Bykunt Hath Sein v Peabee Monee Dassee 

LI w. R„ 196 

Pooeno Peesad Roy v, Chundee Nath Chat- 
tebjee .... 1 W. R., 249 

Rajkishen Mooebrjee v. Htjeo Mohun Moo- 
keejee .... 5 W. R., ^48 

243 . Order as to local inquiry. 

— Discretion of Judge . — It is within the discretion of 
a Judge to order or refuse a local inquiry When, 
in the exercise of a reasonable discretion, he refuses 
such inquiry, his Older should not he interfered with, 
unless very strong grounds are shown for the neces- 
sity of the inquiry Rash Behabee Singh v 
Saheb Roy . . . . 12 W. R., 76 

244 . Omission to direct local 

investigation. — Error in law — It is not an error 
m law m the investigation of a case where the Courts 
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SPECIAL OR SECOND APPEAL— conZa- 

nued. 

6. OTHER ERRORS OP LAW OR 
PROCEDURE— continued. 

(/) Local Investigations — continued* 

Omission to direct local investigation— 

continued, 

below do not direct a local investigation of their 
own motion when they are not asked by the parties 
to do so Macdonald v Munae Roy 

[B. L. R., Sup. VoL, 358 : 3 W. R., Act X, 153 

245. Local inquiry in suit as 

to enhancement of rent .—Discretion of Judge 
to order local inquiry in suit to contest notice of 
enhancement — Order of Judge — In a suit brought 
to contest a notice of enhancement, a Judge is not 
hound to order a I6eal inquiry, merely because he 
incidentally states such an inquiry to be the best 
source from which to obtain lelrable evidence upon 
the pomfc of rates Kor will a special appeal lie on 
the subject of the Judge exercising a disci etion as 
to oidering or not ordering such an inquiry, Heba- 
loll Seal v Gungadhur Sunnaputty 

[W, R„ E. B., 19 : 1 Ind. Jur., O. S., 8 
1 Hay, 229 

Gungadhub Sunnaputty v. Hebaloll Seal 

[Marsh., 60 

240. Irregularity in local in- 

quiry. — Ciml Procedure Code , 1859, s 180 — Ap- 
pointment of improper officer, — Though section 180, 
Act VIII of 1859, makes it imperative on a Court to 
employ m the first instance the regular officer of the 
Court to hold a local inquiry, non-compliance with 
this requirement of law is not per se a ground of 
special appeal. Ramdoss Koondoo i. Nilkanto 
Dhur . . . . . 8W.E .,6 

(g) Mistakes. 

247, Mistake in account.— 

j Review, Application for, — A mistake of account not 
being an error in law or procedure is not a ground 
for special appeal. The remedy lies m an application 
for leview. Ram Kanth Roy Chowder y v Kalee 
Mohun Mookerjee . . 22W. R„ 310 

Prosunno Coomab Dutt v. Chytunno Churn 

Bidyalunkar . . . 25 W. R,, 74 

248. Error in description of 

defendant as a minor.— Appeal by guardian 
treated as appeal by minor. — The father of a defend- 
ant filed an appeal from the judgment of the first 
Couit, describing his son as a minor It afterwards 
appeared that the defendant was not a minor, and 
the lower Appellate Court refused to pass an ordei, 
allowing the appeal by the father to stand as an ap- 
peal by the defendant Held that tbe lower Ap- 
pellate Court could, m the exercise of its discretion, 
allow the appeal to stand as an appeal by the defend- 
ant, but the High Court could not mterfeie with the 
order in special appeal Shama Chaban Ghose v. 
Taras Kath Mukhopadhya 

[3 B. L. R,, Ap„ 115 


SPECIAL OR SECOND APPEAL -conti- 
nued. 

5. OTHER ERRORS OF LAW OR 
PROCEDURE — continued. 

(g) Mistakes — continued. 

249. Decree proceeding on mis- 

take as to applicability of law.— MistaJce of 
Judge not affecting merits , — The Court will not 
mteifeie on special appeal with a decree proceeding on 
a mistake as to the applicability of a law when such 
error does not affect the decision of the case. 
Kubeem Khan u Muhpooz 

[W. R., E. B., 16 ; 1 Ind. Jur., O S., 77 
1 Hay, 220 

S C Jugobundoo Mozoomdae v Gooroo 
Pebsad Roy . . . Marsh , 52 

Essan Chundee Dutt v. Peannauth Chowdhry 

[Marsh., 270 : 2 Hay, 236 

Aebueally v Hossan Ally 

[1 Ind. Jur., N. S , 101 : 5 W. R., Mis., 29 

(h) Multipariousnbss. 

250. Misjoinder of causes of ac- 

tion.— Misjoinder of causes of action is not alone a 
valid ground of special appeal Shunkur Patukh 
v Lala Sheo Churn Lal 

[2 N. W., 443 : Agra, F. B., Ed. 1874, 238 

251. — — Absence of 

material injury —Misjoinder of claims without proof 
qf substantial injury sustained thereby, is no ground 
for special appeal? Durbhun Pandey v Saminah 
Bebee 1 W. R., 114 

252. — Material ir- 

regularity — Where a plaint containing separate 
causes of action on the pait of distinct plaintiffs, 
though hut one prayer— mz , for the delivery up of 
certain nekasi papers— was filed and tried as a single 
suit, the Court trying the case was held to have 
committed not a mere technical irrcgulai lty, but an 
incorrect proceeding liable to lead to injustice and 
a ground for interfering with the judgment on spe- 
cial appeal Ramooomar Sircar* v Kalee Coo- 
mar Dutt . . . . IOW. R., 279 

253. Objection on ground of 

misjoinder. — Wheie an objection on the scoie of 
misjoinder is disallowed by tbe first Court but lightly 
allowed by the lower Appellate Court, the fact that 
the latter Court holds the objection to be good is no 
ground of special appeal. Mahomed Hossein v. 
Potun 20W.R., 147 

( i ) Parties. 

254. Adding parties.— Discretion 

of Court —The exercise of the discretion a Court 
had to add parties under section 73, Act VIII of 1859, 
could not be interfered with on special appeal unless it 
was manifestly unjudicial and wi ong Gyaeam Seal 
v. Issue Chundee Chuokeebutty 2 W. R., 158 

Poban Mundul Mollah v, Sham Chand Ghose 

[I W. R», 228 
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SPECIAL OE SECOTTD APPEAL — conti- 
nued, 

5. OTHER ERRORS OF LAW OR 
PROCEDURE — continued . 

(i) Parties — continued . 

Adding parties— continued* 

255. Error in add- 

ing party as plaintiff — Civil Pi ocedure Code , 1877 , 
s . 551 — In a suit foi rent where the defendant al- 
leged that a person not on the record had a joint in- 
terest with the plaintiff in the pioperty m respect of 
which the rent was due, and wheie the plaintiff dis- 
puted this and the third person was added by the 
Court as a co-plaintiff, — Held, this would be an error 
or defect to which objection could be taken m the 
memorandum of appeal under section 591 of Act 
X of 1877. Googlee Sahoo v Premlall ISahoo 
[I. X,. R., 7 Calc., 148 

258. Erroneously mak- 

ing mtervenor party to suit — An enoi in allowing 
an mteivenor to be made a party to the suit is one of 
procedure only and is not a giound of special appeal, 
unless it is shown that the decision of the case w as 
affected by such erroi. Nttnhoo Mahtoon v Tee- 
boco Kooee , . . . 18 W. R., 313 

257. Refusal to add party — 

Discretion of Court m refusing to add party unde? 
s . 73 , Civil Procedure Code , 1859 y — The High Couit 
will not on special appeal mterfeie with the discre- 
tion of a Couit m refusing to add a party undei sec- 
tion 73, Act VIII of 1859, unless it is cleai the disere-^ 
tion was exercised capriciously, orht appears abso- 
lutely necessary to add the party. Jagadamba Dasi 
v. Hasan Chandra Dtttt 

[10 W. R., 108 : 6 B. L. R„ 526, note 

258. Misjoinder of parties.— Ir- 

regularity producing ei i or oi defect on the met its — 
Where a suit was hi ought mthe Court of the Suboi- 
dmate Judge by joining as paities defendants who 
ought not to have been joined, and if they had not 
been joined the suit would have been cognisable by 
the Munsif — Held, that die irregularity of the couise 
by which the matter of the suit was brought befoie 
another Court than that which would otheiwise have 
had cognisance of it, was calculated to pioduce enoi 
or defect m the decision on the merits and theietore 
a giound of special appeal Ghnga Rai v Sakehsta 
Begum 5N. W., 72 

259. Death of party — Filing 

plaint m name of dead person — Irregular ity — 
Where a plaint w r as filed in the name of a deceased 
paity, of whose death thepeison filing the plaint was 
ignoiant, and the hen and repiesentative of the 
deceased was at once put upon the recoid as plaintiff 
m Ins loom, the megulanty (if any) was held m spe- 
cial appeal to he immateiial and not such as the 
Couit would take notice of, Goluck Chunder 
Dutt v Court oe Wards 10 W. R., 127 

260. Objection of non-joinder 

of parties. — Error causing vurong decision — The 
objection of non-jomder of parties cannot he made 


SPECIAL OR SECOND APPEAL— conti* 

nued. 

5 OTHER ERRORS OF LAW OR 
PROCEDU RE — continued . 

(4) Parties — continued. 

Objection of non-joinder of parties — con- 
tinued 

a giound of special appeal unless the want of parties 
has caused a wiong decision to be given. Heeba 
Lall Chowdhry v, Bistoo Lall Chowdhry 

[22 W . R., 288 

(j) Remand. 

261. Order of remand irregular- 

ly made. — Error m laio — Civil Procedure Code , 
1<959, s 351 . — It is an eiroi m law for a lowei Ap- 
pellate Conit to remand a case e^ept m accordance 
with section 351 of the Civil Procedure Code, A 
special appeal will ^ie against a decree remanding a 
suit Nanabkai Narotomdas v Ramshet Govind- 
shet . .... 6 Bom., A. C., 158 

262. Demand of case 

under s. 351 , Civil Procedure Code 9 1859. — Irregu- 
lar procedure — A special appeal does not lie meiely 
because the lower Appellate Court remanded a case 
under section 351 of Act VIII of 1859, instead of 
calling foi additional evidence under section 355, 
without proof that the special appellant has been 
prejudiced. ISTowcowree Mundul v. Mooeta Bibee 

[2 W. R., 181 

Or instead of framing issues on which the case 
might be tried. Jugobundhog Haldar v Sree- 
narain Mitter . . .20 W. R., 188 

But see Ram Kant Pandey v . Guneshee 
Koonwur .... 6 W. R., 47 

263. — Improper re- 

manct under s 351 , Cuil Procedure Code, 1859 — 
Error m pi ocedm e — Where a lower Appellate Court, 
instead of keeping a case on its file, and eithei call- 
ing for fuithei evidence, or 1 emitting issues undei 
section 354 of Act VIII of 1859, impiopeily remand- 
ed it under section 351, hut its decision on the me- 
rits was not piejudiced by the enor m procedure, the 
High Court refused to mterfeie m special appeal 
Buldeo Pebshad v Golab Khan . 6 N. W., 101 

Ghasi Singh v Budh Singh 7 N. W , 193 

264. 1 Civil Proce- 

dure Code , 1859 , s 351 — It does not necessarily fol- 
low, when a lower Appellate Court remands a suit 
under section 351 of Act VIII of 1859 instead of 
section 354, that the oidei of lemand is void and re- 
vei sable in special appeal Where, how r evei, a lower 
Appellate Court, directing certain persons to he made 
parties to the suit, erroneously remanded it under 
section 351 for the trial of a particular issue, — Held 
that, if the case went back under section 351, inas- 
much as the enoi, by restricting the Court of first 
instance to that paitieular issue and thus leaving the 
finding of the lower Appellate Court on othei portions 
of the case final, might have produced error in the 
lowei Appellate Court’s decision on the merits, the 



( 5782 ) 


DIGEST OP CASES. 


( 5781 ) 

€ 

SPECIAL OR SECOND APPEAL —conti- 
nued. 

5. OTHER ERRORS OF LAW OR 
PROCE DURE — continued. 

(j) Remand — continued. 

Order of remand irregularly made— con* 
tinned. 

decision should be reversed and the lower Appellate 
Court diiected to remand the case under section 354 
Gujbaj Singh v. Bijai Singh . 6N,¥,, 114 

265. Irregularity in remand- 

ing case. — Civil Procedure Code, 1859, ss 352, 
354 — Where a Judge, instead of remanding a case 
under section 352 of Act VIII of 1859, when the 
Munsif bad not disposed of the case upon any pre- 
liminary point, ought to have disposed of it under 
section 354, keeping the case on his own file, and 
ordering the Munsif, after taking the necessaiy evi- 
dence and deciding any issue fixed by him, to send 
up his finding with the evidence to his Court, and 
then proceeding to try the case as an appeal, — Held 
that the irregularity was not one which affected the 
meats of the case or the junsdiction of the Court, 
so as to justify interference with the Judge’s deci- 
sion m special appeal. Gunga Monee Dossee v 
Issue Chundee Shaha . . 17 W. R., 405 

266. j Error in trial 

of case — In a suit for a pottah, the Deputy Col- 
lector having failed to take the evidence of cer- 
tain witnesses produced by the plaintiff foi exami- 
nation, the lower Appellate Court remanded the 
case with a view to the evidence being taken. 
This was done, and the case was re-tned by the 
Deputy Collector, who again dismissed the plaint 
On appeal the decision was reversed Held that the 
Judge may have been so far m eiroi, m that while 
remanding the case he did not dnect the lower Court 
to send the case back to him with the additional evi- 
dence, yet, as the erroi did not interfere with the 
merits of the case or the jurisdiction of the Court 
(the evidence having been before the Judge m ap- 
peal), it would not warrant interference with his 
decision in special appeal Nussurooddeen H os- 
sein Chowdhry v. Lall Mahomed Puramanick 

[13 W. R., 234 

267. Improper dealing with re- 

manded ease. — Re-hearing and decision of case on 
remand for pat titular purpose.— The Court of Ap- 
peal directed a remand to try -the issue on a plea of 
payment The lower Court determined the whole 
cage over again. Held that it had no power to do 
more than try the issue referred, and that, on this 
ground, its decision might he set aside on special 
appeal. Moltan Allee v. Shew Buksh 

[Marsh., 603 

(&) Review. 

268. Order granting review.— 

Order admitting review to correct error or omission . 
— Where a lower Court with materials before it comes 
to the conclusion that a review which lias been 
applied for is necessary to correct an evident error 
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nued. 

5. OTHER ERRORS OF LAW OR 
PROCEDURE — continued 
( h ) Review — continued . 

Order granting yqvi&w-- continued. 

or omission oi foi the ends of justice, and grants the 
application accordingly, the order admitting the 
review is not open to be questioned in special appeal 
Sahebjan Bibee v. Supdub Adi 22 W . R., 288 

But when a review is admitted on no grounds the 
order is open to question. Koleemooddeen Mtjn- 
dul v. Heebun Mundul . . 24 V? . R., 186 

269. Admission of 

review on improper grounds . — Where a review has 
been granted without proper ground, the High Oouit 
on special appeal can set aside the order and restore 
the former judgment. Chundee Chubs Auggeo- 
dany v. Loodunbam Deb . . 25 W. R., 324 

270. Grant of re- 

view on improper or insufficient grounds . — Where 
a Couit has granted a review the High Court will 
not interfere on appeal, though the grounds for 
granting the review were impiopei or insufficient. 
Gubumuetti Nayudu v Pappa Nayudu 

[1 Mad., 164 

See Fuzzul Hossein v. Enayet Apr Ivhan 

[2 W. R., 268 

271. Reviewing predecessor’s 

judgment and reversing it on insufficient 
grounds. — Where a District Judge, as the lovvex 
Appellate Court, leviewed his predecessor’s judgment 
and reversed his decision, and the High Couit in 
special appeal saw no ground on winch it could light- 
ly disturb the judgment m question, it set aside the 
leview and restoied the judgment. Parbutty 
Chuen Doss v Pbotap Chundee Sen 

[23 W. R., 275 

272 . Order reviewing judg- 

ment of predecessor —Older on insufficient 
grounds — Though a Judge ought not to admit 
(meiely on the facts and without any new evidence 
being adduced) a review of judgment passed by bis 
predecessor, yet bis doing so is not per se a ground 
of special appeal Gholam Hossein v Okhoy 
Coomae Ghose 3 W. R., Act X, 169 

273. Omission to correct error 

in decree on review. — When the parties neglect 
to get an error of law m a decree of the High Court 
corrected by a leview, the High Court will decline to 
correct it when the case comes up before them again 
m a subsequent special appeal. Sakho Nakain 
Khandalkae v Naeayan Buikaji IChandalkae 

[6 Bom., A. C., 238 

Akbub Am v . Mulliok Mukhdgqm Buksu 

[25 W. R., 03 

(l) Valuation op Suit. 

274. Error In valuation.—^ ror 

not affecting decision or jurisdiction of Court.-*- 
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nued t 

6 OTHER ERRORS OF LAW OR 
PROCEDURE — c ontmued 

(l) Valuation op Suit— continued 
Error m valuation— continued 

An enoi of -valuation, which does not affect the 
3unsdiction of the Courts m which a suit is tiled, 
and does not lead to a defect m the decision on the 
ments, is not sufficient giound for interference m 

special appeal. Kisto Churn Mojoomdar v 

Dwarka Nath Biswas . . 10 “W. R., 32 

275. Increase of 

costs to defendant . — Semite, — That an eiror m the 
valuation of the plaintiff’s claim, on account of which 
enor the defendant is compelled to pay moi^ costs 
than he would otherwise have to pay, is not m gene- 
ral a ground of special appeal. Nandram Sundae ji 
Naik v Balaji Vithal . 5 Bom., A. C., 153 

276. Dismissal of 

appeal for improper valuation — The Civil Judge 
dismissed an appeal on the ground that the appellant 
fraudulently presented a stamp insufficient to cover 
the stamp duty properly payable by him on appeal, 
although the appellant offered to supply additional 
stamps to make up the propei amount. On special 
appeal, the proper stamp duty having been paid, the 
High Couit held that the course taken by the Civil 
Judge amounted to such a substantial enoi m the 
investigation of the case as called for the interference 
of the High Court, and remanded the case for inves- 
tigation on the merits Ambala Ramasawmy Iybn-. 
g-ar v Mahamadalli Ravutan . 5 Mad., 330 

(m) Witnesses 

277. Refusal to summon plain- 

tiff as witness — Discj etion of Covu t. — It is with- 
in the disaetion of a Judge to lefuse to summon a 
plaintiff whom defendant desnes to have hefoie the 
Couit as his witness, and that disci etion will not he 
mtei ieied with in special appeal unless shown to 
have been exercised illegally. Indbo Lochun 
Ghose v. Gexsh Chundee Roy Chowdhby 

[10 W. R., 134 

278 . Order as to party refusing 

to attend. — Civil Procedure Code , 1859, s 170 — 
Discretion of Court — Under section 170, Act VIII of 
1859, it is discretionary with a Court to pass such 
orders as it thinks proper m regard to a party who 
disobeys its orders to attend, and its directions do not 
foim a giound of special appeal Naeain Doss v 
Maharajah or Buedwan. Narain Doss v Mah- 
tab Chundee . . . .10 W. R , 174 

279. Dismissal of suit on refu- 

sal of plaintiff to answer questions.— Civil 
Procedure Code , 1859 , s 170 —The High Court will 
not interfere on appeal with the decree of the lowei 
Court dismissing a plaintiff’s suit (under section 170, 
Act VIII of 1859), on the ground of his refusing to 
answer a question material to the case when duly 
required to do so. Semite,— It might be otherwise 


SPECIAL OR SECOND APPEAL — conti- 
nued 

5. OTHER ERKORS OF LAW OR 
P ROCE D U RE —continued. 

(m) Witnesses —continued 

Dismissal of suit on refusal of plaintiff 
to answer questions— continued. 

had plaintiff since decree endeavoured to purge his 
contempt Jeshta Ramji Shett v Awaker 
Mullandeagata Kunhi . 3 Mad., 299 1 

280. Improper procedure in 

summoning party as witness— Civil Pro - 
cedui e Code , 1859, s 170 — When a plaintiff was sum- 
moned as a witness and did not attend, and the first 
Conit, instead of enforcing his attendance or proceed- 
ing to pass a deciee agamst him undei section 170, 
Act VIII of 1859, tried the case # on the ments and 
gave the plaintiff a modified decree, — Held that the 
lowei Appellate Conit, instead of reversing the deci- 
sion and dismissing* the plaintiff’s claim on the 
giound of non-attendance, should have agaiu sum- 
moned the plaintiff and then acted undei section 170. 
Kisto Coomar Chowd^ryv. Gobind Coomar 

[W. R., 1864, 133 

281. Improper interference on 

appeal with order of lower Court on refu- 
sal of party to attend as witness.— Civil Pro- 
ceditre Code, 1859 , s 170 — The fiist Court; having 
decreed against the special respondent on the ground 
of his lefnsal to come forward and give evidence 
after being summoned by the special appellant, the 
lower Appellate Conit was not authonsed by law 
(with lefeience to section 170, Act VIII of 1859) to 
come to a contiaiy decision, without insisting on the 
absentee’s evidence being recorded, oi giving any rea- 
sons for dispensing with it Bctkhsooe v Harue 
Chand Sahoo . . . 1 W. R., 114 

282. Omission of witness to 

appear. — Auction-purchaser at sale m execution — 
In a case wherein lands weie sold m execution, notwith- 
standing intei vention, under section 246, Code of 
Civil Procedure, by a plaintiff who claimed under a 
hibba, which was held by the lower Couits to be 
false, the High Court refused to interfere merely 
because the auction-purchaser had not appealed to 
give evidence Abdool Huq v Ambur Ali 

[8 W. R., 422 

283. Refusal Q f Munsif to fine 

recusant witness —The refusal of a Munsif to 
inflict a fine upon recusant witnesses is no ground for 
special appeal Pran Kristo Deo v Kalee Bt>ss 
Deo 7¥. R.,460 

: 

284. Refusal to allow witness 

to be called. — Discretion of Court — It is m the 
disci etion of a Court of first instance, after the plain- 
tiff’s case is closed, to allow him to call further 
witnesses There is no right of special appeal upon 
the point. Rakhal Doss Mundul ». Protap 

i Chundee Hazbah . . .12 W. R., 455 

285. Omission to record evi- 

I dence of witnesses.— To enable an appellant in 
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nued, 

5. OTHER ERRORS OF LAW OR 

PROCE DURE — continued, 

(m) Witnesses —continued 

Omission to record evidence of witnesses 

— continued , 

special appeal to succeed on the ground that the 
depositions of his witnesses weie not lecoided, he 
must show that application was duly made that they 
should not be summoned, or that being present* 
application was duly made for then examination 
Subm Rae v, Ubhman Rae . 2 N. W., 209 

286. Refusal of lower Courts 

to send back commission after its return 
unexecuted. — Wheie a commission to examine a 
witness on behalf *of defendant had been returned 
unexecuted, and the defendant's petition to have it 
sent a second time was refused l^oth by the first Court 
and the lower Appellate Couit,~ the High Court m 
special appeal lemanded the case for the issue of the 
commission, holding that the lowei Appellate Court's 
refusal had been based on insufficient grounds 
Jhotee Singh v, Gopal Singh . 23^W. R., 457 

(w) Miscellaneous Cases. 

287. Final order in regular 

appeal,— Civil Procedure Code , 1859, $$ 312, 372 
— Question of fact „ — Exercise of discretion. — Error 
m law — The term <f decisions passed m regular 
appeal " m section 372, Act VIII of 1859, might em- 
brace orders 1 ejecting or dismissing an appeal, al- 
though such ordeis weie passed before an appeal was 
beaid on tbe merits, and might not necessitate the 
preparation of a deciee. Gopal Khundee Rao v 
JDeOKEE KUNDUN . . . 6 N. W., 173 

288. Appeal dismissed on de- 

fault of appearance. — Refusal of 'postponement 
— Where an appellant is refused postponement, and 
his appeal is dismissed m his absence, the case must 
be looked upon as one of default, even though the 
Judge looked into the facts and found the appeal 
was not to be upheld. The appellant m such a case 
might apply for a re-hearing or for a review of judg- 
ment, but is not entitled to a special appeal. Bul- 
deo Missee v. Ahmed Hossein 

„ [15 W. R., 143 

289. Refusal to give decree on 

teipns. — J Discretion of Court — Though it would 
have been more satisfactory if the lower Appellate 
Court, instead of declining to give plaintiffs a deciee 
for possession of certain mortgaged lands on the 
ground that the sum tendered by them was insuffi- 
cient to liquidate the mortgage-debt, had made a de- 
cree in favour of plaintiffs, contingent upon their 
paying such sum as should be found due, yet the 
plaintiffs had no stuct right to such a decree, aud it 
cannot be said that the lower Appellate Court had 
committed an enor m law m refusing to make such 
a deciee. Boistub Doss Koondoo v. Hueo 
Haeain Habeas . * . 17 W, R., 408 


SPECIAL OR SECOND APPEAL —conti- 
nued 

5. OTHER ERRORS OF LAW OR 
PROCEDU RE — continued . 

(n) Miscellaneous Cases— continued 

290. Omission to apportion to 

every part of the land its own rent.— Suit for 
enhancement of rent — In a suit for enhancement the 
omission of the Ameen or Judge to appropnate to 
every poition of the land which vanes m quality its 
own lent is no ground of special appeal. G-oouoo- 
doss Roy v, Hubbonath Roy . W. R., 1864, 61 

291. Irregularity in exercise of 

jurisdiction. — Absence of error in decision — A 
Collector's decree, which is right on the merits, can- 
not be set aside on appeal, merely because of an lrregu- 
lanty m tbe exercise of tbe jurisdiction which he 
had m the case. Chundeb Kant Chuckeebutty v 
Elias . v * .5 W. R., Act 3C, 29 

292. Giving relief inconsistent 

With plaint. — Plaint wrongly framed — A rever- 
sioner sued to set aside alienations made by an hen ess 
m possession, but fiamed her plaint wiongly, asking 
foi immediate possession, to which she was not en- 
titled. The Court declared the alienations good only 
for the life of the alienor, and gave a decree only for 
such relief as the plaintiff was entitled to Held 
that there was no error or defect m the investigation 
of the ease with which the Court would interfere m 
special appeal. Bama Soondueee Dossee d Rama 
Soondueee Dosses . . .10 W. R,, 133 

293 . Refusal to examine plain- 

tiff's title on erroneous ground.— Civil Proce- 
dure Code , 1859, s 372 — Defect m law m pi ocedure, 
— Wheie the Courts below have avowedly abstained 
from examining into a plaintiff's claim of title to land, 
the subject of tbe suit, on the ground that the plain- 
tiff was a party to tbe deed under which the defendant 
claimed, when mfact the deed showed he was no party 
to it, this constitutes a defect “m the procedure 
and investigation of the case pioducing enor m the 
decision of the case upon the ments" within Act 
VIII of 1859, section 372, mid a special appeal will 
lie. Abdooz Salam v Imealoonissa Bebee 

[Marsh ,6:1 Hay, 28 

294. Failure to obtain certifi- 

cate of administration after adjournment 
of ease for that purpose.— Dismissal of case — 
Debt due to deceased person — Suit by legal repre- 
sentative — Ad XXVII of 1860 —The plaintiffs in 
this suit sued the defendants on a bond, claiming as 
the heirs of the deceased obligee. The defendants de- 
nied that the plaintiffs were the heirs of the deceased 
obligee and contended that they should have obtained 
a certificate under Act XX VII oi 1860 before suing. 
There being good reason to doubt the validity Of the 
title of the plaintiffs, the lower Appellate Court post- 
poned the decision of the case for a certain time m 
order to give the plaintiffs an opportunity of obtain- 
ing such certificate. The plaintiffs failing to avail 
themselves of this opportunity, the lower Appellate 
Court dismissed the case. The High Court, on 
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5. OTHER ERRORS OF LAW OR 
PROCEDURE — continued . 

(») Miscellaneous Cases — continued . 

Failure to obtain certificate of adminis- 
tration after adjournment of case for 
that purpose — continued . 

second appeal, refused to distuib the lower Appellate 
Court's decision Batasi v Mahesh 

[I. L. R., 5 All., 555 

6. PROCEDURE IN SPECIAL APPEAL 

295. Filing memorandum of 

appeal. — Copy of decree — Civil Procedure Code, 
1877, ss 541 and 587 — The Code of Civil Pi ocedure. 
Act X of 1877, does not requne the appellant in 
second appeal to file a copy of the decree of the 
Original Couit with the memorandum of appeal. 
PlBATUI SlNGH V . VENCATEAMANAYYAN 

[I. L. R., 4 Mad., 419 

296 . — Extension of time for pre- 

sentation of appeal. — Power of High Court — 
The High Court has the power of extending the time 
for the presentation of an application for the admis- 
sion of a special appeal ( dissentiente , Teeyob, J). 
Kashinautk Roy v. Mynooddeen Chowdhby 

[W.R.,F B., 146 

On due cause being shown for delay. Flowest 
v Kootub Hossein 

[Agra, F. B., 100 : Ed. 1874, 75 

297. Recording findings unne- 

cessary for disposal of case. — Appellate Court 

Judgment — Findings unnecessary for disposal of 
case — Appeal by successful party — Civil Procedure 
Code, 1882, s 203 — When a suit has been dismissed on 
the ments m the Com b oi fiist instance, and thar deci- 
sion is upheld by the Distuct Judge on appeal, merely 
on the giound of lion-jomdci, the Distnct Judge 
should not lecoid any findings m the appellant’s 
favour on the ments of the case, and, if he does so, 
such findings will, on second appeal to the High 
Couit, he expunged from the lecord Kan da Lal 
Rai v. Bonomali Lahibi . I. L. R., 11 Calc., 544 

298. Objections by respondent. 

. — Civil Procedure Code, 1859 , s 348 (1882, s. 551) 
— Section 348, Act VIII of 1859, was as applicable 
to special as to, regular appeals. Nabayan Ayyae 
v. Lakshmi Ammal . ..3 Mad., 218 

299. JE i ght of re- 

spondent to urge objections under s 348, Civil Pi o - 
cedvre Code, 1859 — In a special appeal, as well as m 
a i egular appeal, it is competent for the respondent 
to show that points decided against him ought to 
have been decided m his fa\oui In an appeal in 
a suit foi enhancement ol rent, where the tenant is 
appcdlant and seeks to i educe the amount, the re- 
spondents may show, on other points of law, that it 
ought to have been enhanced beyond that which the 
deoiee gave him. Hills v. Ishobe Ghose 

[Marsh., 151 


SPECIAL OR SECOND APPEAL— conti- 
nued, 

6. PROCEDURE IN SPECIAL APPEAL 
— continued. 

Objection by respondent— continued. 

S. C. Ishobe Ghose v . Hills . W. R., F. B., 48 
[1 Ind. Jur., O. S., 25 : 1 Hay, 350 

Contra , Maeudu Rayullan v, Mastan Sahib 

[1 Mad., 102 

300. Changing issues on special 

appeal, — A party was not allowed on special appeal 
to go behind the issues by which he was content to 
abide m the low^er Court. Ahmed Mundul v, 
SONAOOLLAH . . . ,8 W. R., 5 

301. Direction of trial of issue. 

—Right of respondent to talce objection — Civil Pro- 
cedure Code, 1859 , s 372, and Act XXIII of 1861, 
s 25.— Where an issuehas been directed, and the find- 
ing and evidence returned, a special appellant cannot 
take an objection going to the merits which other- 
wise would not piopeily be open upon special appeal. 
Section 25 of Act XXIII of 1861 gives no rights 
inconsistent with section 372 of Act VIII of 1859. 
Nilayatatchi v Veneatachalam Mtjdali 

[1 Mad., 250 

302. Omission to determine 

material issue.— Civil Procedure Code, 1877, s, 
565, — Applicability of —Where a Court of first 
appeal omits to determine a material issue of fact, 
the High Court as a Court of second appeal is not 
competent, under section 565 of the Civil Procedure 
Code, to determine such issue itself, hut should refer 
it for determination to the Court of first appeal. 
Sheo Ratan v Lappu Ktjab . I. L. R., 5 AU„ 14 

303. Payment of stamp duty 

where not tendered m Court below. — Wheie 
an appellant has not tendered the stamp duty and 
penalty on a document which the Couits below have 
held to he insufficiently stamped, the High Corn twill 
not allow him to do so m special appeal Ram 
Kbishna Gopal v. Yithu Shiyaji 10 Bom., 441 

304. Ground taken for first 

time on appeal. — Ground arising out of facts 
alleged and admitted — In special appeal a new ground 
may be taken if it manifestly arises out of the 
facts alleged and admitted, whether piessed or not 
before the lower Appellate Court Kalimohan* 
Chatteejee v Kali Iveishto Roy Chowdhby 

[2 B. L. R., Ap., 39 . 11 W. R,, 18$ 

305. Plea taken for first time 

on appeal, — Facts stated in plaint necessary to 
support it — A plea may he taken In special appeal 
though not set out in the plaint, if the plaint did set 
out all the facts necessary to support the plea, Und 
there was no omission calculated to mislead the 
Court Judoonate Mullice v. EAlfe Kbisto 
Tagobe 22 W. R 1} 73 

306. Argument on point not 

before raised,— Civil Procedure Code, 1859 , s . 
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Argument on point not before raised— 

continued. 

874 — The High Court ought not, under section 374, 
Act VIII of 1859, to allow a point of law to be 
argued m special appeal when it was not distinctly 
raised m the first Court, noi alluded to m the lower 
Appellate Court. Lalla Jowahir Lall Pandey 
». Court or Wards . . . 17 W. R., 214 

307. Objection on appeal not 

raised before remand.— Question of law — The 
High Couit is hound to notice an argument on a 
point of law raised m special appeal, even though it 
was not raised before the Couit on a previous occa- 
sion, when it passed an order of remand. Darimba 
Debia v Nilmonee Singh ^eo . 15 W. R., 180 

303 , Setting up new ease.— 

Pleas and objections raised for first time m special 
appeal — Paities are not entitled in. special appeal to 
set up a new case, involving an argument entirely 
different from that raised m the Courts below, and a 
state of facts entuely inconsistent with their state- 
ments there Bunsee Lall v . Aoladh Ahsan 

. [22 W . R., 553 

309, Raising new 

issue — Changing original allegations — A party can- 
not be permitted to change m special appeal the 
allegations on which he went to trial in the Couits f 
below, and to raise altogether a new issue. Shut 
Das Narayan Singh v Bhagwan Dutt 

[2 B. L. R., Ap., 15 : 11 W. R., 10 

310. Changing 

ground of action . — A plaintiff suing foi redemption, 
on the giound of holding m right of dower, cannot 
m special appeal claim to redeem on the ground of 
being heir to the mortgagor. Rahoman v Fuzuloo- 
nissa . . . . W. R., 1864, 326 

31L Changing 

ground of action — A claim as lien to a widow can- 
not be heaid on special appeal when the plaintiff did 
not sue on that ground m the Couit below Keipa- 
nath Mojoomdar v. Saroda Chowdhrain 

[1 W.R., 283 

3X2. Changing 

ground of action . — When a plaintiff has ineffectually 
fued for a declaration that certain pioperty was his 
own self-acquired property, he cannot m special ap- 
peal ask for a declaration of his title to a moiety of 
the propei ty as a member of a joint Hindu family, 
Dhun Kristo Roy v. Hueo Chunder Roy 

[5 W. R., 197 

313, * Claim through 

widow in right of dower. — Allegation of right by 
inheritance , — The defendants in the Court below 
unsuccessfully claimed to retain possession of some 
land under a kobala fiom a Mahomedan widow, 
who was alleged by them to have been absolutely 
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entitled theieto under her light of dower. Held 
that the defendants could not, in special appeal*, set 
up for the first time that the widow was entitled to a 
shaie by inheritance, if not as denmohur, no case of 
that kind having been made in the Courts below, 
and no inquiry asked for into the state of the family, 
or whether any and what shaie came to the widow. 
Ambika Charan Dutt v Nadir Hossein 

[2 B. L. R., A, C., 258 

S C Umbika Churn Dutt v Nadir Hossein 

♦ [11 W. R„ 133 

314 , Rules for special appeal.— 

Sufficiency of evidence on the record , Question as to. 
— A case which is tried m special appeal is subject 
to all rules provided foi regular appeals so far as 
the same may be applicable The question whether 
evidence on the record is legally or reasonably suffi- 
cient to suppoit the findings of the lower Appellate 
Court may be dealt with m special appeal without 
a lemand oi re-hcaring. Joy Ram Roy v Omrao 
Roy 12 W. R., 431 

315 . - Omission, after favourable 

finding of law to appeal against adverse 
finding of fact m lower Court.— Power of High 
Court reversing judgment on law to decide on fact 
without remand.— The Court of first instance found 
against the defendant on a matter of fact bub de- 
creed m his favour on a point of law , and on appeal 
by the plaintiff, the defendant omitted to file a 
memorandum of objections to the adverse finding of 
fact of the Couit of first instance. The Appellate 
Court, without going mto the question of fact, con- 
filmed the decree of the Court of first instance on 
the point of law Held that the High Court, m 
special appeal, could under these circumstances give 
judgment m favour of the plaintiff without a remand. 
Waigankar v. Wadekar . 5 Bom., A. C,, 194 

316. Power of High Court to 

draw inference of fact from evidence.— The 
High Court is not at hbeity m a special appeal to 
draw any infeience of fact from the evidence m the 
case. Dwarkadas Lalubhai v Adam Ali Sul- 
tan Ali .... 3 Bom., A, C., I 

317 , Mode of obtaining record 

of facts where ground of appeal is miscon- 
duct of Judge in not hearing a pleader,— 
The Court on special appoal is bound to take the 
facts from the Judge's statement Where therefore 
a party desires or intends to make the misconduct 
of a Judge a ground of appeal to the High Court, 
he ought always to draw the Judge's attention to 
that matter, either by presenting a petition or other- 
wise, so that a proper record may bo at once made 
of the facts which he desires to establish in appeal. 
Ram Koomab Kyburto Dass v . Sonatun Dabs 
Poeamanich , . . 3 C, L. E„ 23 
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318. Treatment by High Court 

of finding of fact. — Suit for wrongful dismis- 
sal — The finding of the lowei Courts upon a ques 
tion of whether theie was sufficient giound foi the 
dismissal of a pagoda hereditary seivant by the 
dhaima kaita must be tieated by the High Couit 
on special appeal as a conclusive findmg upon a mat- 
ter of fact, unless it be suppoited by no evidence 
whatevei Kristnasamy Tatacharry v Gomatum 
Rangacharey ... 4 : Mad., 63 

319 . Power of High Court as to 

facts. — Appeal from, order of remand — Civil Pro- 
cedure Code, 1877 , $ 562, and s 588 , cl 28 — On 
an appeal from an ordei undei section 562 of the 
Civil Piocedure Code lemandmgthe case, the High 
Court cannot consider the facts on Wfchich the lower 
Appellate Court passed tne ordei of remand. All 
that it can do under section 588, clause 28, is to con- 
sider whethei, on the findings of fact by the lower 
Appellate Court, that Court was right m remanding 
the case Noimollah Pramaniok v Grish Na- 
rain Moonshee . . I. Xi. R., 8 Calc., 674 

320. Effect on special appeal of 

recording further evidence by Appellate 
Court. — j flight to appeal on facts — A special ap- 
peal is not converted into a legular appeal because 
the Judge, sitting as a Couit of Appeal, lecoided 
furthei evidence under section 356, Act VIII of 
1859, or pionounced a judgment on the evidence le- 
coided, which had not been considered by the first 
Couit as desenbed m section 353 Lalla Heera 
Lal v Gouree Byjnath Pershad 4 W. R., 43 

321. ' Civil Procedure 

Code, 1882 , 568 —Right to go into facts on appeal 
The provision m section 568 of Act XIV of 1882 as 
to an Appellate Court recording its reasons foi 
admitting additional evidence, is directory merely 
and not imperative Wheie the fiist Couit of Ap- 
peal has admitted additional evidence, the hearing 
m the second Court of Appeal will not be treated as 
a first appeal, so as to allow the pleadeis to go into 
the facts Gopal Singh v Jhakri Rai 

[I. I*. R., 12 Calc., 37 

322. Right to exa- 

mine evidence taken by lower* Appellate Court under 
s 355 , Civil Procedure Code , 1859 — The High 
Couit is not entitled m special appeal to examine 
the evidence of a witness summoned by the lower 
Appellate Court under Act VIII of 1859, section 355, 
which was not before the fiist Court, noi tieat the 
appeal as a regular appeal. Mahomed Kamil v . 
Abdool Luteep . . . 23 W . R., 51 

Reversing decision in Abdool Luteep v. Maho- 
med Kamil . . . .22 W. R., 369 

323 . — Right to go behind order 
of remand. — Omission to apply for review of or- 
der — Where a suit was remanded for assessment 
of mesne profits on the pimciple laid down in a cer- 
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continued 

tain case, if the plaintiff was himself found to have 
cultivated the lands, and the first Court findmg that 
to be the fact, assessed the mesne profits on the prin- 
ciple laid down m that case, but the Judge reversed 
the decision on the giound of a later ruling as to 
mesne piofits, the High Court on special appeal held 
that the special lespondent, if dissatisfied with the 
order of remand, ought to have applied foi a review, 
and not having done .so he was not entitled to ask 
the Conit to go behind that order and consider 
whethei it was wrong with leference to the later 
case Nttrsingh Roy v Anderson 

[19 W.R,125 

See Ramkxjvarbai Damodhar Narbheeam 

[6 Bom„ A. C., 146 

324. Power of Highi Court to 

deal with, evidence — necessity for remand — 
Evidence of existence of legal necessity — Held by 
Peacock, C J , that the High Court has the power 
in special appeal, before lemandmg a case, to see 
whether there is any evidence on the record which 
w r ould warrant a contrary findmg to that alieady 
come to by the Judge below ; and that it would be 
worse than useless to remand the present case to the 
Judge to find whether any necessity existed for the 
sale, when the Couit sees that there is no evidence 

r on the record to prove the existence of such necessity, 
and when the Judge has found that there was no 
necessity if he were to come to a contrary finding 
upon the evidence as it stands, his judgment would 
be level sed upon special appeal as being a finding 
without any evidence m support of it Held, contra , 
by Bayley, J , that, undei sectiop. 372, Act VIII of 
1859, the Couit m special appeal cannot try facts on 
the evidence on the record, oi w T hether the evidence 
is sufficient to enable the Court to come to a conclu- 
sion of fact on the question of legal necessity, and 
that the case Should be remanded to the Judge for a 
clear findmg on that question Ram Pershad 
Sookul v, Rajtjnder Sahoy . 6 W. R., 262 

325. Civil Procedure 

Code , 1882, ss 565 , 566 — Determination of case by 
High Court. — In a suit f§r pre-emption, based on the 
wazib-ul-urz of a village, the Court of first instance 
dismissed the claim on the ground that no right of 
pre-emption had been proved to exist m the village# 
The lower Appellate Couit, dissenting from thi3 
opinion, leveised the fiist Court's decree, and re- 
manded the case under section 562 of the Civil Pro- 
cedure Code for a decision on the remaining question 
of fact, viz., the amount of the consideration for the 
sale On appeal from the order of remand, the High 
Court, on the 3rd January 1884, observed that it 
was not disposed to interfere with the finding of fact 
that fche plaintiffs had a right of pre-emption, and 
accordingly dismissed the appeal, but added that the 
Judge was m error in remanding the case under 
section 562 of the Code 5 that his older must so far 
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be set aside; and that he should proceed under 
section 565 or section 566 as might be applicable 
The Judge, on receipt of this order, replaced the case 
on his file, remitted an issue to the Couit of first 
instance, under section 566, as to the amount of 
consideration, and, accepting the first Court's finding 
upon that issue, decreed the plaintiffs claim In 
second appeal by the defendants the High Court was 
of opinion that the Judge had disposed of the case 
upon a condition of things which the plaintiffs had 
never asserted, inasmuch as he had treated the right 
of pre-emption ,svhich was m issue as one ansing 
from custom, and not, as alleged by the plaintiffs, as 
arising from a contract between the ancestors of the 
parties All the evidence necessaiy to the detei- 
mmation of the case was on the lecoid Meld pei 
Petheram, G J, and Oldfield and Tyrrell, JJ , 
that the High Couit was competent, in second appeal 
from the Judge’s decree, to look into the evidence 
already on the lecoid foi the puipose of finding 
whethei a right of pre-emption existed m fact m 
the village, if the evidence for answering this question 
was already on the record, and that, m such a case, 
the question need not he lefened to the Court of first 
appeal Bal Kishen v. Jasoda Kuar, I. L R , 7 
AIL , 765 , referred to. Per Straight and Brod- 
HiJRST, JJ , contra . Bal Kishen v. Jasoda Kuar, I 
L R,, 7 AIL, 765, refened to. Deokishen v 
Bansi .... I. L. R., 8 All., 172 

326. Power of High Court to 

look into ground for admitting appeal after 
time, — It is competent to the High Couit in special 
appeal to look into the grounds which a Judge has 
given for admitting an appeal after the lapse of the 
prescribed time. On appeal to the High Couit 
against the decree of a suboidmate Couit, everything 
which preceded that deciee as an act of Court, is 
open to levision Mowri Bewa v Surendra Nath 
Roy . 2B,L. R., A. C., 184 : 10 W. R., 178 

327. Limitation Act 

(XV of 1877), s. 5, sck. z — The High Court, sit- 
ting on second appeal, has power to look into the 
giounds which a Judge has" given for admitting an 
appeal after the lapse of the period allowed by the 
Limitation Act Mowi i Bewa v Surendranath Roy, 
£ B.L R, A G , 184, followed Chunder Doss v, 
Bosho on Lall Sooetjl 

[I. L. R., 8 Calc., 251 : 11 C. L. R., 177 

328. Power of High Court to 

vary order for execution.— Giving relief not 
ashed for — The High Court m second appeal should 
not vary the order for execution which had been 
passed m such a way as to give Hie deciee-holder 
relief for which he did not ask ProtaP Chun- 
der Doss ti Peary Chowdhrain 

[I. L. R., 8 Calc., 174: 9 C. L, R., 453 
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329. Decrees made without 

jurisdiction. — Suit cognisable by Small Cause 
Court — Order sending case on terms to Small Cause 
Court — Wheie the decisions of the lower Couits 
weie found, in special appeal, to have been without 
jurisdiction, and the suit to be cognisable by the 
Small Cause Couit, the High Court made an ordei 
sending the plaint to the Small Cause Court for trial, 
upon the appellant (plaintiff) paying withm three 
months all the costs of the litigation. Dhun 
Monee Chowdhrain v. Wooma Churn Roy 

[23 W. R., 445 

SPECIAL COMMISSIONERS. 

Jurisdiction.— Beng Reg . Ill of 

1828 — Release of resumed lands — Mesne profits , — 
In 1855 the Prtvy Council decided against the right 
of the Bengal Government to resume andreassoss the 
ghatwalli lands m the zemmdaii of Kuiruckpoie 
In I860 the Sudder Couit, acting as Special Commis- 
sioners undei Regulation III of 1828, at the instance 
of the zeinmdai, directed the lelease of the resumed 
lands, but did not decide as to the right to the mesne 
piofits which the Government had received from the 
ghatwals during the penod of lesumption, deeming 
this question beyond then competency as Special 
Commissioners. The zemindar having appealed to 
the Privy Council, complaining of the omission, and 
contending that the mesne profits should have been 
wholly adjudged to him, — Meld that the Special 
Commissioneis had jurisdiction to decide upon the 
true title to the whole money m dispute, and to direct 
the payment and disposition of the same with inter- 
est Leelanund Singh v Government of Ben- 
gal . 1 ¥, R., P. C., 20 : 9 Moore’s I. A., 479 

SPECIAL COURT AT RANGOON. 

See Appeal in Criminal Cases— Acts 
—Burma Courts Act 

[I. L. R., 4 Calc., 667 

SPECIAL DAMAGE. 

See Limitation Act, 1877, s 26 (1871, 
s. 27) . . I. L. R., 1 Mad,, 335 

Allegation of— 

See Cases und^r Jurisdiction of Civil 
Court— Abuse, Defamation, and Slan- 
der 

See Right of Suit— Obstruction to 
Public Highway. 

[I. L. R., 1 All., 557 
I. L. R„ 2 Rom., 457* 469 
I, L, R., 9 Mad*, 463 

See Cases under Slander. 

SPECIAL LEAVE TO APPEAL. 

See Cases under Privy Council, Prac- 
tice of— Special Leave to Appeal. 
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See Insolvency— Order and Disposi- 
tion . 1 B. X.. R., O. C. s 114, 131 
[2 B. L. R., O. C., 56 

SPECIFIC PERFORMANCE. 

Col 

1 General Cases .... 5796 

2 Specific Performance allowed . 5798 

3. Specific Performance not allow- 

ed ..... 5804 

4. Miscellaneous Cases . . , 5809 

See Admission — Admissions in State- 
ments AND PLEADING'S. 

[I. L. R., 5 Bom., 143 

See Champerty 13 B. E. R., 516 v note | 

See Consideration 

[I. Xi. R.j 5 Bom., 253 

See Evidence — Parol Ei^denoe— Vary- 
ing- or Contradicting- Written In- 
struments . . 8B.L. R., 89 

[7 C. L. R., 577 

See Jurisdiction — Suits for Land- 
General Cases. 

[I. L. R., 5 Calc., 82 
Bourke, O. C., 218 

See Limitation Act, 1877, art 113 (1871, 
ART 113) . I. L. R., 2 Calc., 323 

I L. R., 5 Calc., 175 
1. 1.. R., 5 All., 263 
I. L. R., 6 All., 213 • 
12 W. R., 22 

See Parties— Parties to Suits— Con- 
tracts, Suits on— 

[I. L R., 5 Bom., 177 
6 B. L. R., 486 
I. Ii. R., 10 Calc., 1061 

See Cases under Registration Act, 1877, 
s. 77 (I860, s. 83). 

See Specific Relief Act, s 27. 

[I. L. R., 1 AH., 555 

See Vendor and Purchaser— Bills of 
Sale , . 2B.L, R., P. C., Ill 


— Right to— 

See Hindu Law— Widow— Power of 
Widow — Power of Disposition or 
Alienation . I. L. R., 2 Bom., 67 

— of agreement to refer to arbitra- 

tion. 

See Contract Act, s 28. 

[LL, B., 1 Calc., 42, 466 


of contract to give in marriage. 

See Injunction — Under Civil Procedure 
Codes • . I# Xu R., 1 Calc., 74 


SPECIFIC PERFORMANCE— continued. 

1. GENERAL CASES. 

1. Remedies for breach of con- 

tract. — Suit for damages — A party failing to per- 
form Ins contract may be sued, at pleasure of tbe 
other party, either for specific performance or for 
damages. Munnee Dutt Sing v Campbell 

[12 W. R„ 149 

2 . Requisites to entitle party to 

specific performance. — Ability of plaintiff to 
perfoi m his part of agreement — Absence of default. 
— A Couit of Equity will not decree specific execution 
of an agieement m favour of a party who is not com- 
petent to pei form his part of the agreement To en- 
title a paity to specific performance he must show 
that there has been no default on his part, and that 
he has taken all proper steps towards performance on 
his own part Bungseedeur Mullick v Cal- 
cutta Auction Company . . 1 Hyde, 45 

Ram Tunoo Koondoo v Mullicka Dossee 

[14 W. R., 338 

3. Readiness to carry 

out agreement — One who asks the Court for a decree 
for specific performance of an agreement must show 
that he is willing and able to carry it out m all its 
material paits so far as he is concerned, and also that 
no act of his own m relation to the agreement has in 
any material degree damnified his opponent He can- 
not select one part of the agreement for breach and 
another for performance He must be prepared to 
cairy out the entire of his own part of the contract 
befoie he can call upon his adversary, through tbe 
instrumentality of the Court, to specifically execute 
the latter part of the agreement. Vishvanath At- 
manaram v. Bapu Narayan . X Bom., 262 

4. Absence of delay 

in coming before the Court — Parties seeking specific 
performance of a conti act should come to the Court 
fox relief within a reasonable time. Sam v Appun- 
di Ibrahim Salb ... 6 Mad., 75 

5. Absence of laches 

— Right to damages — A suit for specific performance 
of a contract to sell land will not lie if the plaintiff 
neglects to enforce his rights for a long time (in. this 
case three years) after his rights under the contract 
for sale accrued, and if he does not act up to a condi- 
tion precedent to the Sale to him If he has any 
claim at all it would be for damages against tbe 
person breaking the contract for loss sustained by the 
non-fulfilment thereof Pureeag Singh v . Kheer 
Singh ... . 8 W. R., 280 

6. Right to specific perform- 

ance. — Lapse of time — Agreement to compensate for 
mesne profits due — Surrender of land charges — The 
result of a long-pendmg litigation was that the 
defendants were directed to pay wasilat for certain 
lands whch they had possessed under an invalid 
lakhiraj claim. They subsequently entered into a 
compromise with the plaintiff, their zemindar, and 
agreed that if they defaulted in rent, or if the lands 
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1, GENERAL CASES — continued 

Right to specific performance — continued. 
became khas of the zemindar, or were by any means 
to be alienated, the defendants would point out the 
lands, or, on failure to do this, would pay damages for 
the loss of the same. Meld that lapse of time and 
surrender of the lands were no impediment to the 
Court granting relief to the plaintiff m the shape of 
a decree for specific performance. Protap Chunder 
Sing-h v. Gooroo Doss Roy. Protap Chunder 
Singh v. Chunder Coomar Roy 

[W. R., 1864* 76 

7. Delay m "bringing 

the suit. — Specific Relief Act , s 22 — Joinder of a 
person not a party to the contract of ivhich specific 
performance is sought — A plaintiff sued on the 28th 
February 1881 for specific performance of a contract 
entered into on the 1st March 1878 by defendant No 
1, and joined m that suit as r a defendant a third 
person, who alleged that he was the owner of the pio- 
perty the subject of the conti act, seeking to obtain 
possession and other iehe£ as against such thud 
person, stating that he was a benamidar of defendant 
No, 1 On second appeal such third person contend- 
ed that the discretion given to the Court undei sec- 
tion 22 of the Specific Relief Act ought not to be 
exercised, as the plaintiff had slept on his lights for 
nearly three years. Reid that, although the punciple 
of the objection, as to the delay of the plaintiff 
m bringing his suit, was an important one, and one 
which ought to be considered by the Courts, m the 
exercise of tlieir judicial discretion under section 22 
of the Specific Relief Act, yet the point not having 
been taken in the Courts below, and there being no* 

r- thing on the record to lead the Court to presume that 
the ordinary rule applicable to suits of this nature had 
been disiegarded m the Couits below, the objection 
ought not under the circumstances to be allowed 
to pievail m second appeal Mokund Laud v . 
Chotay Ladl . . I. D. R., 10 Calc., 1061 

8. . Performance of 

portion of agreement , — Per Pontieex, J — It is of 
the essence of specific perfoimance that part only of 
an agreement should not he performed Cutts v. 

Brown . . . I. L. R., 6 Calc., 328 

S. C. in lower Court. Brown v Cutts 

[5 C. L. R., 487 

and on appeal. Cutts v. BroWn 

[7 C. L. R., 171 

9. Specific performance 

of part of contract and damages — Power of High 
Court — The High Couit could, under theCliaiter and 
Act VIII of 1859, giant specific perfpunanec of pait 
of a conti act and give damages for the hi each of the 
remainder In a suit foi specific peifoi mance of 
a conti act the cause of action is sufficiently shown by 
a statement of the tcims of the contiact, followed by 
the aveiment oL the lcfusal of the defendant to pei- 
loim it, with a leadmess and willingness of the plain- 
tiff to do his pait m it Ununtqram Doss v Ram- 
IiOChun Aitch 14 W. R., O. C., 15 


SPECIFIC PERFORMANCE— continued . . 

1. GENERAL CASES — continued , 

Right to specific performance — continued. 

10. Ascertainment of 

damages — Civil Procedure Code , 1859, s. 192 — Spe- 
cific performance as applied to partnerships. — The as- 
certainment of the amount of damages was a necessary 
preliminary to a decree under Act VIII of 1859, section 
192, for specific performance of a contiact and pay- 
ment of damages as an alternative m case of non-per- 
formance. The application of the doctrine of specific 
performance to paitnersbips is governed by the same 
rules as those which govern it m other cases. Theie 
are only two classes of cases m which specific 
performance of an agreement to enter into a partner- 
ship has been decreed first, wheie the parties have 
agreed to execute some formal instrument which 
would confer rights that would not exist unless it was 
executed ,* secondly, where there has been an agree- 
ment which has come to an end to carry on a joint 
adventuie, and tne decree that the agreement is valid, 
prefaced by the declaration that the contiact ought to 
be specifically peifoi med, is made merely as the 
foundation ol a deciec foi an account ViRDACHA- 
ea Nattan v. Ramasavami*Nayakan 

* ^[1 Mad., 341 

11. Discretion of Court 

to give relief — Vendor selling land to third parties 
m breach of lus contract. — The fact that, subsequent- 
ly to, and in breach of, his contract to sell, the vendor 
has sold the same land to third parties having notice 
of the contract, and that, if relief is refused to the 

9 plaintiff, the land may remain m possession of such 
third parties, does not affect the question as to the 
propriety of the exercise by the Court of its discre- 
tional y power to enforce the contract. Gurusami v. 
Ganapathia . . I. Ii. R., Mad., 337 

2 SPECIFIC PERFORMANCE ALLOWED. 

12. Agreement to purchase and 

payment of part of purchase-money.— Right 
of purchaser — When there is an agreement to sell, 
and a part of the consideration-money has been re- 
ceived, the stipulating pui chaser is entitled to specific 
performance on paying down the rest of the said 
money. Shib Kishen Doss v Abdool Sgbhan 
Chowdhry . . . . 3 W. R , 103 

But see Ramtonoo Surmah Sircar v. Gour 
Chunder Surmah Sircar . 3 W, R., 64 

13. Contract in respect of ad- 

justment subsequent to decree — Act XXIII 
of 1861 , s 11 — A suit lay for specific performance 
ot a contiact m lcspoct of an adjustment subsequent 
to, and lor pi opeity beyond, the deem*, notwithstand- 
ing section 11 oi Act XXI II oi ISbl, which applied 
only to subjcci-matteis relating to the deoioe Ram 
Lociiun Bubra v Madhub CnuNDiut Hurra 

[3 W. R., 118 

14 Re-sale on purchase-money 

being unpaid.— Delay m pmjnivnt wheie no time 
is fixed — When the puuhasei of an estate paid 
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— continued . 

Re-sale on purchase-money being unpaid 

— continued 

earnest-money, and no time was fixed for the pay- 
ment of the balance, and the vendor resold the pro- 
perty within a week, — Reid that the vendor was 
bound to have waited a reasonable period , that the 
second pui chaser took nothing; and that the first 
purchaser was entitled to a decree for specific per- 
formance Muthuk An V Sheo Sahoy Singh 

[W. R., 1864, 281 

15 . Agreement to exchange land. 

— Remedy of seller on refusal to give land — Where a 
piece of land was sold m consideration of receivmgm 
exchange another piece of land which was not given, 

— Held that the sellers remedy having regard to the 
terms of the conti act made was not by a suit to get 
back the land sold but by a suit ft>r damages for 
breach of contract, or by a suit for the specific per- 
formance of the contract or so much of it as was left 
unperformed. Nasib Ali v. Goyebnment 

[3 Agra, 394 

10 . Contract for lands for which 

others were to be exchanged.— Suit for 
damages — Where plaintiff had contracted with de- 
fendant to purchase from him a share of certain 
landed estates, excluding from the conti act certain 
land m those estates situated within a defined boun- 
dary, defendant binding himself to make over to 
plaintiff other lands m exchange, — Held that if de- * 
fendant failed to make ovei the lands last mentioned, 
plaintiff might sue him for specific performance or 
for damages, but could not sue for the excepted 
lands. Kishobee Debia u. Jugunnath Achaejee * 

[9 *W. R , 269 

17 . Refusal to act wholly on deed 

of partition — Suit for t ights as they existed befoi e 
deed — Where a partition deed has been made and 
partly acted upon, and nothing is asserted against it 
m the way of undue influence, — Held that thepioper 
course for the plaintiff was to sue to enfoice perform- 
ance, and not for hei rights as they may have existed 
previously. Bhowanee Koonweb v, Thakooh, Dabs 

[2 Agra, 277 

is. Agreement to re-unite after 

partition. — Absence of money consideration — Cer- 
tain puttidars applied for a butwara under the pro- 
visions of Regulation XIX of 1814 At the time of 
the butwara, it was stipulated between the puttidars 
£ of 6 and 7 annas shares that, m the event of & parti- 
cular village falling by division wholly to either of 
them, they would re-unite and hold the 13 annas share 
joint as before. One party having resiled from this 
agreement, it was held that the other party was entitled 
to sue for specific performance, and such a suit would 
he only m the Civil Court Held that the absence 
of mention of any money consideration m the agree- 
ment was no bar to its being enforced, as the parties 
thereto had waived all objection on the score of the 
particular village named, or guy other, falling wholly | 

IV 


SPECIFIC PERFORMANCE— continued. 

2. SPECIFIC PERFORMANCE ALLOWED 
— continued 

Agreement to re-unite after partition— 

continued » 

or m part to their respective shares. Nuxchad Singh 
v Hunooman Dutt Singh . 10 W. R^ 69 

19 . Contract for appointment 

of arbitrators under Land Acquisition Act. 

— In the matter of land acquisition proceedings under 
Act VI of 1857 a notice was, on the 28th of Novem- 
ber, served upon the defendants, signed by the Col- 
lector, stating that he had appointed an arbitrator on 
behalf of Government, and requiring the defendants 
to appoint a second arbitrator to determine the 
amount of compensation for the land (describing it) 
required by the B B and C I Railway Company. 
The defendants* secretary wrote reply, that the 
defendants had appointed an arbitrator on their be- 
half to determine the amount of compensation for 
their land required for the B B. and C. I Railway 
Company Semble , — That a contract was entered into 
by the last-mentioned notice and letter of reply to it, 
of which specific performance could he enforced. 
Khaeshedji Nasabvanji Cama t>. Seceetaey or 
State bob India in Council 

[5 Bom., O. 97 

20 . Agreement for renewal of 

lease. — Agreement by husband alone — Non-concur- 
rence of mortgagee — Immoveable property situate m 
the island of Bombay was conveyed m 1859 to N, and 
his wife (Parsis), their heirs, executors, administra- 
tors, and assignees, and was subsequently mortgaged 
by N. and his wife, hut the mortgagee did not 
enter into possession In 1861 N alone entered 
mto an agreement with the plaintiff to give them * 
a lease of that propeity for five years, the plain- 
tiffs being willing to accept that lease with such title 

as N could eoufer Held that, notwithstanding the 
non-concurrence of the mortgagee and of N’s wife, N 
must specifically perform his contract The non- con- 
currence of the mortgagee could not prevent the 
right of the plaintiff to specific performance by N of 
the agreement, because N should eithei himself 
redeem the mortgage or permit the plaintiff to do so 
Naoeoji Beeamji c. Rogees . 4 Bom., O. C., I 

21. Contract requiring regis- 

tration. — Failure to register . — Unregistered docu- 
ment — The plaintiff contracted with the defendant 
for the purchase of a piece of land, and paid him 
part of the purchase-money, it being agreed that the 
balance should he paid after registration of the bilFof 
sale The defendant kept the document with him, 
but failed to get it registered. In a suit by the plain- 
tiff to enforce specific performance, — Held the suit 
would lie Teipuba Sundabi v. Basis Chandba 
Kanungui 

[6 B. L. R., Ap., 134; 15 W. R., L89 

See Rahhatulla v Sabiutulla Kagchi 

[1 B. L. R., F. B., 58 1 10 W. R., F. B., 51 

Tulsi Sahu v. Mahadko Das 

[2 B. L. R., A. C., 105 : 10 W. R., 483 

8 z 
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SPECIFIC PERFORMANCE — continued, 

2. SPECIFIC PERFORMANCE ALLOWED 
— continued. 

Contract requiring registration — conti- 
nued. 

Fati Chand Sahu v Lilambee Singh Das 
[9 B. I*. R„ 433 : 14 Moore’s I A , 129 
16 W. R., P. C., 26 

Pbabhubam Hazba v Robinson 

[3 B. L. R., Ap., 49 s 11 W. R., 398 

22. Unregistered contract.— 

Agreement — The plaintiff lent defendant R20,0Q0, 
and received a document m the following terms “ On 
demand we promise to pay S V M R. C and C. T, A 
C, C. the sum of mpees twenty thousand, value receiv- 
ed. Memo For the above promissory note, the grant 
of the dockyard and offices to he deposited m three 
days, and a proper agreement drawn out. The time of 
credit to he one year oi eighteen months, the interest 
at Rl-10 per cent pei mensem*? 5 In a suit to com- 
pel specific performance and for damages for breach 
of the agreement contained in the above memo, — 
Held that the memo contained an agreement of 
which a Court of Equity would giant specific per- 
formance, had not defendant rendered specific per- 
formance impossible. Cueeie v Mutu Ramen 
Chetty .3B.L. R„ A. C., 126 : 11 W. R. s 520 

23. Registration Act 

{III of 1877), ss 48, 49, and 50, — Oral agreement, 
j Evidence of — Effect of oral agreement as against 
subsequent registered conveyance — A , by an oral 
agreement, agreed to grant two mokurrari leases of 
certain properties upon certain terms to B , and there- 
upon executed two mokuiran leases m favour of B 
which were not, however, registered Aftei wards A. 
granted two mokuiran leases of the same mouzahs, 
upon terms more favourable to himself, to C and D 
who, at the time of such grant, had notice of A ’s 
previous agreement with B. Held , m a suit for 
specific performance brought by B against A. and to 
which Q and D were added as defendants, that, 
notwithstanding the provisions of sections 49 and 50 
of Act III of 1877, B, could obtain a deciee for 
specific relief, and a declaration that the leases to 0 
and D were void as against him, Nemai Chaean 
Dhabal v. Kokil Rag 

ri. It. R., 6 Cale , 534 7C.L R., 487 

2 4. Bill of sale. — Agreement to 

transfer share of property m consideration of ad- 
vances for suit fonts recover § — Damages for breach 
of contract — Where it was agreed between A, and B, 
that, m consideration of certain proceedings to be in- 
stituted jointly by A, and B, and payments to be made 
by B„ for the recovery of certain property claimed 
by A against C., A would make over the half of the 
property recovered to S.j but A, contrary to the 
terms of the agreement, without the consent of B , 
compromised his claim with C , and obtained posses- 
sion Held , the agieement did not operate as a 
transfer of the pioperty to B , she could not sue to 
eject A, Semble, — B ’v piopei remedy was a suit for 
specific peifoimance oi for damages for bieach of the 
conti act, to suppoit which it would ha-\e been neces- 
sary to allege perfoimaucc of hei pait of the contract, 


SPECIFIC PERFORMANCE — - continued . 

2. SPECIFIC PERFORMANCE ALLOWED 
— continued. 

Bill of sale— continued. 

or at least readiness and willingness to perform, but 
prevention by A Bhobosoondbee Dasseah v 
Issue Chundeb Dutt 

[11 B. Ii. R., P. C., 36 : 18 W. R., 140 

25. Agreement for mutual re- 

fusals before giving up dwellmg-bouse.— 
Condition precedent — Limitation Act, 1877 , art, 113 , 
— Two brothers, P, and R , in 1861 agreed together 
that part of their house should be divided and pait 
enjoyed m common. Each brother was to occupy an 
assigned division and have the use m common of the 
rest. If either wished to leave the house, he was 
bonnd^to offei his share to the other at a fixed price ; 
or if he wished to purchase the share of the other 
and the other refused to sell, then the party refusing 
to sell at a fixed^puce w T as hound to buy the share ot 
the other brother who wished to purchase V. called 
upon R in 1877 either to pay R418 or give up the 
house Held that this was an agreement enforce- 
able by law , that until demand no cause of action 
aiose, and limitation only began to run horn the de- 
mand, that specific peiformance should he granted 
m the alternative Venfcappa Cheiti v Akku, 7 
Mad , 219 , distinguished. Vieasami Mtjdali v, 
Ramasami Mtjdali . . 1. 1*. R., 3 Mad.., 87 

26. Contract for sale of land 

by Receiver. — Misdescription — Purchaser hav- 
ing personal knowledge, — Title to land between high 

and low water mark — The defendant, who f oi twelve 
years had occupied land as tenant, purchased the 
land at a sale by the Receivei, but refused to com- 
plete the purchase on the ground of material mis- 
description m the advertisement of sale, in that a 
road and gh&t, comprised within the boundaries men- 
tioned in the advertisement, were not the property 
of the parties whose land the Receiver purported to 
sell ; and also that, to make up the quantity ol land 
as stated in the adveitisement, viz,, 20 bighas by 
estimation, land lying between high and low water 
mark had been taken into calculation The owners 
of the property sold having hi ought a suit against 
the defendant for specific performance, the defendant 
contended that the Receiver was a necessary party 
to the suit, and that the sale had been rescinded by a 
statement of the Receivei that he would forfeit the 
deposit m the event of the defendant not carrying 
out his contract. In support of his objection to 
quantity, the defendant lelied on a Collectorate 
chitta as showing that the area of the land sold was 
only 9 bighas, 8 cottahs, lOf chittaks ; the same chitta, 
however, m giving the eastern boundary of the pro- 
perty, described it as lying “ on the west of the low 
water of the <3-anga. ,? Held that there had been no 
rescission of the contract , that the plaintiffs, being 
owneis of the land down to low watei mark, were 
entitled to all subsequent accretions, and were, there- 
fore, entitled to include in their measurement all land 
down to low- water rnaik, and having regaid to the 
fact that the defendant was pei tonally acquainted 
with the propei ty sold, it was not open to him to 
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2. SPECIFIC PERFORMANCE ALLOWED 
•—continued 

Contract for sale of land by Receiver— 

continued. 

repudiate the contract on the giound of misdescnp- 
tion The plaintiffs weie entitled, theiefore, to a de- 
ciee for specific peiformance. Gangudhar Sireab 
v Kasinath Biswas . . 9 B. L R„ 128 

27. Agreement to sell land at a 

valuation. — Land of peculiar character — Con- 
struction of ag ) eement m a pottah — Assignment of 
pottah — Rights of assignees against original les- 
sors — The ownei s of ancestral village lands gave a 
mokurran pottah of land m a mouzah to the pro- 
pi letor of a neighbouring colliery “for quarrying 
coal, foi building stores, for garden, for orchaid, for 
road making, and for other uses ” The pottah, be- 
sides the above, contained the following, as trans- 
lated u You will build a factory acSordmg to any 
plan you choose, and possess the same Within that 
aforesaid mouzah we will not give settlement to any- 
body If you take possession, according to your re- 
quirements, of extra land over and above this pottah, 
we shall settle such land with you at a proper rate 
Thereat we shall make no objection ” The lessee, 
after being m possession for some years under the 
pottah, assigned it to the plaintiffs, -who afterwards 
took possession of the whole of the extra land, and 
demanded a pottah therefor f i om the defendants, and 
made a contract advantageous to themselves to sell it 
to third persons The defendants refused to grant 
them a pottah In a suit foi specific performance, — 
Held m the High Court that where a contract is 
made to sell land at a fair valuation, and there is no 
difficulty m ascertaining what a fair valuation would 
be, the Couit will take the usual means of ascertain- 
ing it, and decree performance of the contract ac- 
cordingly But when, having regard to the peculiar 
character of the property, as m the case of land sup- 
posed to contain coal, oi valuable minerals, the value 
of the land must be to a great extent a matter of 
guess and speculation, the Court will not decree 
specific performance, as it has no means of ascertain- 
ing by the ordinary methods what puce the plaintiff 
should pay. Held by the Privy Council, on the con- 
struction of the pottah, that if the lessee, or his 
assigns, had lequned additional land for the purpose 
of cairymg out the objects foi which the pottah was 
granted, then the lessors would have been bound to 
settle so much of the adjoining land with them as 
might have been necessary for such requirements 
H eld also that the plaintiffs, the assignees, weie not 
entitled to compel the defendants to grant them a 
pottah of the extra land, even at a reasonable rate, 
merely for the purpose of selling it. Semble> — In a 
suit for specific performance of an agreement to sell 
land, the fact that on account of the extraordinary 
chaiacter of the property, as its containing coal or 
other valuable minerals, there is considerable difficul- 
ty in fixing a reasonable rate for it, is not a sufficient 
reason for refusing a deciee. New Beerbhoom 
Coal Company v . Bulaeam Mahata 

[I. L. R., 5 Calc., 175, 932 
I*. R., 7 I. A., 107 


SPECIFIC PERFORMANCE— continued 

2 SPECIFIC PERFORMANCE ALLOWED 
— continued. 

28. Lease savouring of cham- 

perty. — Loan of money to carry on litigation. — Spe- 
cific performance decreed of a lease, though the lease 
formed pait of an arrangement whereby, as a consider- 
ation for the lease, the plaintiff was to lend the de- 
fendant money to enable him (inter aha) to com- 
mence legal proceedings against the then tenant of 
the subject-matter of the intended lease. Pitcha- 
eutti Chepti v. Kamalla Nayaehan 

[1 Mad., 153 

29. Compromise made under 

alleged concealment of fact — Husband and 
wife — Armenian Christians — Specific performance 
decieed of an agi eement in the English form made 
between husband and wife (Armenian Christians) m 
the nature of a family compromise respecting the 
wife’s separate property In the answer of the wife 
it was alleged that property purchased by the hus- 
band had been concealed by him from her when she 
executed the agreement Held , under the circum- 
stances, that that fact, even if proved, was not suffi- 
cient to entitle the wife to treat the agreement as a 
nullity Held , also, that if the property said to have 
been concealed by the husband, had been purchased 
by him out of moneys belonging to the wife’s separate 
estate which was clothed with a trust for the child- 
ren of the mainage, the wife’s remedy was to en- 
force her own and children’s lights by bill to compel 
a settlement of any property improperly withheld 
by the husband at the date of the execution of the 
agreement Geeg-oey v Cochbane 

[8 Moore’s I. A., 275 

Arrathoon v Cochbane . 4 W. R., P. C., 66 

3. SPECIFIC PERFORMANCE NOT 
ALLOWED. 

30. Party entitled to damages 

for breaeli of contract. — Right to specific per- 
formance — Injunction — A plaintiff who sues for 
damages, and is entitled to them, cannot likewise he 
entitled to specific performance, or to an injunction 
against the further breach of the agreement Ash- 
eueoonissa Beg-ttm v Stewabt . 7 W. R., 303 

31. . Contract to give in mar- 

riage. — Hindu marriage and betrothal — Damages 
for breach of coni ? act — The Couit will not order the 
father of a Hindu girl, m a suit to which the girl is 
not a party, to specifically perform the marriage 
his daughter with a person to whom the daughter 
has been betrothed It will, however, awai d damages 
against the father for breach by him of the contract 
of betrothal Umed Kika v. Nag-indas Nabotam- 
das . , . . .7 Bom., O. C , 122 

32. Hindu law — 

Ceremonies of betrothal — Her Glover, J — A suit 
for specific performance of a contract to give m 
marriage will not lie the remedy is an action for 
damages for breach of the contract. The ceremony 
of betrothal does not, by Hindu law, amount to a 

8z 8 
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3, SPECIFIC PERFORMANCE NOT ALLOWED 
— continued . 

Contract to give in marriage— continued, 

■binding irrevocable contract of which the Court 
would give specific performance In the matte e oe 
Gunput Narain Singh . I L. R., 1 Calc., 74 

S. C. Gunput Nabain Singh ©. Rajun Koer 

[24 W. R., 207 

33. Suit to enforce 

betrothal of marriage — Suit for damages. — The 
plaintiff, on behalf of her infant sou, sued the father 
and guardian of M. 22 , to recover possession of M. 
32 , alleging that M B had been betrothed to her son, 
and that, under the Hindu law, betrothal was the 
same as maniage, and could not be repudiated, and 
that the defendant had on demand refused to give up 
AT. 22. The defendant pleaded inter aha that the be- 
trothal had been/epudiated a sthe family to which the 
plaintiff belonged had been guilty of female infanti- 
cide, and that it would be illegal, according to Hindu 
law, to enter into relationship with it The cere- 
monies necessary to effect a betrothal had not been 
performed, though some ceremonies had been gone 
through Reid that, assuming the ceremonies, which 
are said to have taken place, to have constituted a 
coutract to marry, and taking into consideration the 
particular cause assigned for the breach, the relief, 
if the plaintiff were entitled to any, should he m the 
shape of damages, and not by the specific perform- 
ance of the alleged contract. Nowbut Singh v 
Lad Kooer 5 N. W 102 

34. — Agreement by partners xn 

absence of representative of a deceased 
partner. — Person m position of trustee . — Surviving 
partners are treated as trustees of the partnership 
property for the benefit of the representative of a 
deceased partner ; and an agreement entered into by 
such surviving partners, in the absence of the iepre« 
sentative of a deceased partner, which agreement is 
inconsistent with the nature of such trust — to deal 
with the partnership assets only by way of sale 
— will not be specifically enforced. Ramlab Tha- 
KUESIDAS V . LaKMIOHAND MUNIRAM 

[1 Bom., Ap., 51 

35. Stipulation m kabuliat.— 

Zemindar — Government, Liability of — One of the 
terms of a kabuliat, equally binding on the Govern- 
ment and a zemindar, the parties concerned, was as 
follows “The construction of bheries (small em- 
bankments), the excavation of the silt of khals, the 
a?osmg (the mouths) of the khals, the construction of 
gungura (large embankments), &c., m connection 
with the salt and sweet ( i.e , not saline) lands of the 
said pergunnah, shall be made by the Government of 
the Honourable Company 9> In a suit brought by 
the zemindar to obtain an order Upon the Govern- 
ment to re-excavate and clear the water-passage of a 
particular khal situate within the pergunnah, the 
subject of the kabuliat, — Held that the case was not 
one in which the Court would decree specific per- 
formance. Chundee Sekhur Mookerjee v. Coi> 

I.ECTOE OE MlDNAPOEE 

[I. L. R., 3 Calc., 464 . 1 C. L, R., 384 


SPECIFIC PERFORMANCE — continued. 

3. SPECIFIC PERFORMANCE NOT ALLOWED 
— continued . 

33. Agreement to advance 

money on mortgage. — In a suit to compel the 
defendant to advance Rl,800 or thereabouts to the 
plaintiffs, the unpaid balance of a sum of R3,000 
which defendant agreed to advance on mortgage, and 
for which a mortgage was executed and delivered to 
the defendant, — Reid that the Court ought not to 
make a decree for specific performance of such agree- 
ment. Anakaban Kasmi v. Saidamadath Avulla 
[L Xi. R., 2 Mad., 79 

37. Suit for execution of fresh 

instrument on retention of first one by de- 
fendant. — Specific Relief Act {Act I of 1877), ss. 
12, 21 5 22.— Suit to restore terms of lost instrument. 
— The plaintiffs, alleging that the defendants, hav- 
ing executed lihtlieir favour and delivered to them a 
bond, the consideration for which was money due to 
them tor rent of land and on a former bond, had re- 
ceived it back for registiation, and, icf using to regis- 
ter it, had retained it, sued the defendants to have a 
similar bond executed and registered Per Mah- 
mood, J . — That it was doubtful whether the suit 
could be regarded as a suit for specific peifoimance 
of a contract, and whether the only remedy open 
. to the plaintiffs was not a suit for the money It 
was only on the hypothesis that the mere wi iting of 
the ongmal bond, m the absence of legistration and 
final delivery, did not amount to a performance of 
^ the contract, that the suit was entei tamable at all. 
That, assuming the suit to be one ioi specific per- 
formance of a conti act, the plaintiffs were not entitled 
to the specific relief which they sought, since they could 
obtain their full remedy by suing for the money m 
respect of which the fiesh bond was sought to be 
executed, and they had failed to piove the exact 
terms of the original bond. Observations on the 
nature of the evidence required fco prove a conti act of 
which specific performance is sought 2*er Stuart, 
C J. — That the suit was had m foim and substance, 
and theie was no ground lor the lemedy by specific 
performance of a contract. If the alleged bond were 
in existence, a suit simply and diicetly for the re- 
coveiy of the money claimed by the plaintiffs would 
have sufficed, for in such a suit facts relating to the 
loss or concealment of the bond might have been 
proved, and under the circumstances secondary evi- 
dence at least of the terms of the bond might have 
been admissible, or the plaintiffs might have found 
themselves in a position to make out their claim by 
other evidence, but if the plaintiffs considered it 
material to their case to have tlioir chum on the 
bond, the loss or destruction of which could not be 
doubted, their proper course of proceeding was by a 
suit to restore the terms of the lost bond, oi, as it 
was said m Courts of Equity in England, by suit to 
obtain the benefit of the lost deed or instrument; and 
that, if the suit could be taken to be one affording 
such a remedy, it contained no sufficient materials to 
warrant it being held that the bond was of the tenor 
| and in the terms alleged by the plaintiffs Mata 
Ram y. Peag Dat . . I. L. R., 5 All., 44 
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3. SPECIFIC PERFORMANCE NOT ALLOWED 

— continued 

38. Contract for sale and pur- 

chase. — Proposal made m letters — Earnest-money . 
— The defendant m the name of his wife wrote to 
the plaintiffs a letter, the material portions of which 
was as follows * e The value of your house, No. 10, 
Button Mistry’s Lane, has been fixed through the 
broker at R13,125 ; agreeing to that value I write 
this letter Please come over to the house of my 
attorney between 3 and 4 this day with the title- 
deeds of the house, and receive the earnest There 
shall be no doing otherwise ” The plaintiffs through 
their manager wiote m answer to the defendant's 
wife. “You having agreed to pui chase our house 
for 1113,125 have sent a letter through the broker, 
and we are agreeable to it, and we will be present 
between 3 and 4 this day at your attorney’s and 
receive the earnest ” The plaintiffs and defendants 
met at the attorney’s office m the Absence of the 
attorney, and no inspection of title-deeds oi payment 
of the earnest-money therefore took place Held, m 
a suit for specific performance of the above contract, 
thafc the first letter contained no absolute proposal or 
undertaking to purchase, but meiely fixed the price 
to be given foi the house, leaving the inspection of 
title-deed and the payment of earnest-money to be 
settled at the meeting asked f oi . That both parties 
having treated the payment of earnest-money as an 
element m the contract, the conti act could not be 
completed till the amount of earnest-money had been 
ascertained Koylash Chtjnder Doss v Tariney 
Chtjrn Singhee . . I. L. R., 10 Calc., 588 

39. . Agreement to 

sell land by guardian of minor contingent upon the 
pei mission of the Court — Specific Relief Act ( I 
of 1877), s. 26 — A certificated guardian of certain 
minors entered into an agieement with the plaintiff 
to sell ceitam land belonging to them for a fixed 
price contingent upon the leave of the Court, which 
was necessaiy, being obtained to the transaction, 
and a poition of the purchase-money was paid by 
the plaintiff The Court sanctioned the sale but 
at a higher price than that agreed on between the 
plaintiff and the guaidian, and the latter sold to a 
third party. The plaintiff thereupon sued the minors 
by their guardian as next friend and the third party 
for specific performance of the agreement to sell to 
him at the price mentioned in the agreement. Meld, 
that the contract was not one which could be speci- 
fically enforced, and that section 26 of the Specific Re- 
lief Act did not apply The contract as it stood was 
never a complete contract at any time, as it was con- 
tingent upon the permission of the Court, and the 
permission of the Court did not extend to the whole 
contract as agreed upon between the parties. Na- 
bain Pattro v. Aukhoy Narain Manna 

LI. Ii. R., 12 Calc., 152 

40. — Contract as to obtaining 

share of putni lease. — Martial performance — 
In a suit against K. t M and G (a minor), to recover 
possession of an 8-anna share of a putni talook, and 
to have a conveyance executed m plaintiff’s favour 


SPECIFIC PERFORM ATT CE — nued 
3 SPECIFIC PERFORMANCE NOT ALLOWED 

— continued. 

Contract as to obtaining share of putni 
lease — continued. 

on the allegation that one of the defendants, AT, had 
agreed that the putni should be bid for at the sale 
advertised by the zemindar, and, if purchased, should 
he taken m the name of K , who should convey half 
to the plaintiff, the cause of action was stated to he 
that defendants had fraudulently got a putni lease 
executed m their names and had taken possession, 
and refused to make over the stipulated share or take 
the balance of the consideration-money. The defend- 
ant K ’s substantial plea was that the mehal had been 
sold m one lot along with others, and taken by the 
head member of the family without knowledge of the 
agreement, and that plaintiff had»himself through 
an agent competed for the putni at the sale . conse- 
quently that the eveufc contemplated had not hap- 
pened, and that plaintiff had himself avoided the 
agreement M pleaded that he was not privy to the 
agreement, and the minor that he was not hound. 
The lower Appellate Court found that both parties 
had abandoned and avoided the agreement. Meld 
that, even if the agreement were binding on K , the 
Court could not compel a partial performance, whieh 
was all that could take place , for as plaintiff claimed 
half the putni, and K. 9 s share was at most one 
fourth, plaintiff could be entitled to one eighth only. 
A specific performance could not he decreed, for 
plaintiff could have resisted an action brought by the 
present defendants for fulfilment of contract, as he 
could not have been compelled to buy what he had 
not agreed to Nueettr Chunder Chunder v. 
Khoooeeram Poramanice: . 24 “W. R„ 434 

4L Giving lease with possession 

to another than plaintiff. — Suit for possession 
where remedy is suit for damages — JD , after having 
given a kutkma pottah of a certain village to M, 
granted another kutkma pottah of the same land to 
R , who obtained possession under hi3 pottah. M. 
then sued JD and R. for ejectment and to recover 
possession. Meld that M. 9 s remedy lay in an action 
for damages, and that he could not claim specific 
performance unless R raised no objection to giving 
up possession. Bujrung-ee Dutt Pattece: v. 
Moorad Aei . . . .22 W. R., 7 

42T Conveyance to other parties 

after previous conveyance to one unregis- 
tered. — Remedy of prior vendee — Where the exe- 
cutants of a deed of conveyance (kobala) omit to 
have it registered, and the property is sold to a third 
party who takes it bond fide for valuable considera- 
tion, the party in whose favour the conveyance was 
executed should seek his remedy against the execu- 
tants, not in a suit for specific performance but in an 
action for damages. Nund Kishoeb Lam v Mohun 
Lam 22 W. R., 164 

43. Refusal of specific perform- 

ance where suit for damages is proper re- 
medy. — Meld , under the circumstances of the case, 
that there was not such a contract on consideration 


$ 



c 5809 ) 


DIGEST OF CASES. 


( 5810 ) 


SPECIFIC PERFORMANCE — continued. 

3. SPECIFIC PERFORMANCE NOT ALLOWED 
— continued 

Refusal of specific performance where 
suit for damages is proper remedy— 
continued. 

received as to make this a case where a suit for 
specific performance rather than a suit for damages 
should he held to he the correct form of action. 
Ral GoBind Mtjhtoon ©. Lutaeft Hossein 

[7 W. R., 142 

44. — - — Agreement extending lease 

On conditions. — Might to possession under former 
lease expired. — Agreement extending lease on condi- 
tions — Might to compensation for being kept out of 
possession . — The defendants father was engaged m 
litigation for th% purpose of obtaining possession of 
a zemmdari under a lease for ten years, given by the 
zemmdar, commencing in 185JT While the suit was 
pending the defendants father sold five°eighths of his 
interest under the lease to the plaintiff, and agreed 
to give plaintiff possession, m consideration of certain 
sums of money paid and certain liabilities under- 
taken by the plaintiff. The defendants father ob- 
tained possession m 1865, but refused to put the 
plaintiff’s agents in possession, on the ground that 
the plaintiff had not complied with the terms of the 
agieement. In giving a decree for the defendants 
father against the lessor, the Privy Council reserved 
to the zemmdar leave to institute a suit for redemp- 
tion upon payment to the defendant of all sums 
advanced to him. In a suit instituted by the zemm- 
dar for redemption m 1866, a razmamah was signed 
by the plaintiff and defendant m the suit, by which 
the term of the oiigmal lease was extended to the year 
r 1875 for the considerations therein contained. In 1867 
the plaintiff brought a suit for possession, and claim- 
ed the benefit of the stipulations contained m the 
razinamah, or for damages. Held that the plaintiff 
was not entitled to possession, on the ground that 
defendant was not in possession under the old lease, 
inasmuch as the effect of the razinamah of 1866 was 
not to extend the former old lease, but plaintiff was 
entitled to recover damages for loss of profits during 
the defendant’s father’s possession undei the old lease 
FqNDCLAIR 0. VlNAITHEETRAN CsETTY 

[5 Mad., 251 

4 MISCELLANEOUS CASES. 

45 . Failure to give possession 

Holder agreement.— Suit for specific possession. 
— A purchaser of property of which possession was 
contracted to be given, but which contract the vendor 
is unable to fulfil, is at liberty to rescind the con- 
tract and sue for repayment of the purchase-money, 
and is not obliged to sue for specific performance 
Mohttn Lal V Beitabee Lai , 3 N. W ? 338 

46. Agreement to pay money 

or m default to execute bond.— Suit to recover 
money — By an agieement it was contracted that the 
defendant should pay to the plaintiff R4,000 withm 
six months, and that m default of payment within 
such peuod, he should execute a bond to secure pay- 


SPECIFIC PERFORMANCE -continued. 

4 MISCELLANEOUS CASES— continued 

Agreement to pay money or m default 
to execute bond— continued 

ment with interest withm a further period of six 
months The money not having been paid and no 
bond having been executed, more than twelve months 
after the date of agreement, the plaintiff sued to re- 
cover the amount due under the agreement with 
interest. Held that the suit was rightly brought, 
and that the plaintiff was not bound to have sued for 
specific performance of the agreement to execute a 
bond. Rohimunissa Begem v . Mohameb Mibza 

[10 C. !». R., 103 

47. Agreement for assignment 

of r$nts, — Suit for consideration-money — Damages. 
—The plaintiff having agreed to assign eeitam ar- 
rears of rent due to him to the defendant for a con- 
sideration, brought this suit m which he tendered the 
kobala of assignment and claimed the consideration- 
money with interest. Held that the plaintiff had 
misconceived the shape in which his suit was brought, 
and, as his claim was purely for money, he should 
have sued for damages f oi breach of contract, especial- 
ly as it was found as a fact that the subject assigned 
was now worthless. Held, also, that as in a former 
suit brought by the present defendant for specific 
performance of the same contract, the present plain- 
tiff (as then defendant) bad resisted successfully 
and without qualification, he could not now treat the 
contract as subsisting. Sheo Pergah Roy v. In- 
jore Tewaree . , .21 W. R., 433 

48. — — Agreement by Government 

to pay moneys m lieu of tor a gar as liak.— 
Jurisdiction of Civil Courts — Pensions Act, XXIII 
of 1871 , ^ 4 —A suit against Government, upon an 
alleged agreement by Government to pay moneys 
flora its treasury m lieu of tora garas baks, falls 
withm the prohibition, in section 4 of Act XXIII of 
1871, to Civil Courts to entertain any suit relating 
to any grant of money made by the British Govern- 
ment, whatever may have been the consideration for 
such grant, and whatever may have been the nature of 
the payment, claim or right foi which such grant may 
have been substituted. Observations on the cessation 
of the collection of tora garas by Government. Queers, 
— * Whether Government bound itself to act perpetu- 
ally as agent of the garasias in the collection of tora 
garas. Quaere , — Whether the Civil Courts would 
compel the specific performance of such an agreement; 
Maharval MohansaNgji V. GOVERNMENT OP 
Bombay . . . I, I». R., 4 Bom., 437 

SPECIFIC RELIEF ACT. 

See Injunction— Special Cases— E xact* 
tion op Decree 

[I. L, R., 4 Calc., 380 

s. 9 (Act XIV of 1859, a. 15). 

See Costs— Special Cases — * Scmmarx 
Suit por Possession , 15 W. R„ 268 

See Parties— Parties to Suits— Princj* 
pal and Agent 

[I. U R.» 5 Bom* 208 
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SPECIFIC BELIEF ACT, s. 9 — continued 
See Possession, Order of Criminal 

COTJBT AS TO — NATURE AND EFFECT OF 

Decision . . . 20 W. R., 12 

See Res Judicata— Judgments on Tech- 
nical Points . I. L. R., 6 Bom., 477 
See Title — Evidence of Title 

[5 C. L R., 278 

This section corresponds with section 15 of the 
Limitation Act of 1859 The following are cases 
decided on that section — 

1. Criminal Procedure Code, 

1861 , ss 318 , 319 — Dispossession — The object and 
effect of section 15 of Act XIV of 1859 considered, 
and the bearing of sections 318 and 319 of the Code 
of Ciimmal Procedure with regard to cases of dispos- 
session and the jurisdiction of the Civil Couits, 
illustrated Enaetoollah Chowdhry t. Kishun 

Soondub Subma . . .8 W. R , 386 

* 

2. Object of section — Wrong- 

ful dispossession — Onus of proof— Section 15 
did not affect the general law on the matters to 
which it related, but provided a special remedy for a 
particular kind of grievance, — e g , to replace in pos- 
session a person who had been evicted by a wrongful 
act from landed property of which he had been in 
undisturbed possession, and to prevent a powerful 
person from thus shifting the evidence of proof from 
himself to another less able to support it. Kalee 
Chundeb Sein v Adoo Shaikh . 9 W. R., 602 

3. Possessory actions by 

persons wrongfully dispossessed — Civil Procedure 
Code , 1859 , s 230 — Section 230 of the Civil Proce- 
dure Code of 1859, which related to possessory actions 
by persons wrongfully dispossessed in execution of 
decrees, did not apply to a case determined under 
section 15 of Act XIV of 1859 Gobind Chundeb 
Bagdee v Gobind Ghose Mundul 

[7 W. R., 171 

4. - — Suit to enforce right of 

way — Section 15 of Act XIV of 1859 was not ap- 
plicable to a suit to enforce a mere right of way. 
Habo Dyal Bose v. Kristo Gobind Sein 

[17 W. R., 70 

O. Nature of possession neces- 

sary for suit — Possession as trespasser — Semble , — 
Mere possession as a trespasser was not sufficient to 
entitle a plaintiff to recover m a suit brought under 
section 15 of Act XIV of 1859. There must be m 
the plaintiff juridical as opposed to mere physical 
possession Dadabhai Narsida v Sub-Collectob 
of Broach . . 7 Bom., A. C„ 82 

6. Warrant of execution . — 

Seizure of immoveable property not described m 
decree. — Illegal possession — Where a warrant was 
issued to the Sheriff to seize certain specific immove- 
able property not coming within the descnption m 
the decree, it was held that possession under such 
wairant would not be an illegal possession under the 
meaning of section 15. Jadub Chundeb Chechky 
v . Heebaloll Saha 

[1 Ind. Jur., 3ST. S., 21 : Bourke, O. C„ 384 


SPECIFIC RELIEF ACT, s. 9— continued. 

7. Tenants illegally ejeet- 

ed — A tenant m possession after expiry of his lease 
can only he ejected by due course of law; and if 
illegally dispossessed he was entitled, under section 15, 
Act XIV of 1859, to sue and recover possession, not- 
withstanding a pottah set up by defendant. Sofa- 
oll Khan v. Woopean Khan . 9 W. R., 123 

8. Time within which suit 

must be brought. — The suit must be brought withm 
six months of the alleged ouster, otherwise anterior 
possession would be of no avail to the plaintiff. 
Ameer Bibee v Tukboonissa Begum 

[7 W. R., 332 

Upheld on review in Tukboonissa Begum v Mo- 
gul Jan Bibee . . 8 W. R., 370 

Ameeroonnissa Khatoon tf^WlSE 

[24 W. R., 435 

The plaintiff is entitled to recover notwithstanding 
any other title. Doe d. Kullammal v. Kuppu 
Pillai 1 Mad., 85 

9. Trial of question of dis- 

possession — Plaintiff having sued under section 15, 
Act XIV of 1859, for possession of a parcel of 
land of which he alleged himself to have been dis- 
possessed by defendants building a hut upon it, the 
Court of first instance determined that as the land 
was part of a village, and plaintiff had not sued for 
possession of the village, it could neither declare his 
possession of the entire village nor of the particular 
parcel J Reid that there was no reason why the 

Court should not try whether the plaintiff was dis- 
possessed as alleged, and whether he should not have 
possession Omaechand Mahata v. Nawab Na- 
zim of Bengal . . . 11 W. R., 229 » 

10. Right under decree for 

possession — A party recovering possession of land 
m virtue of a decree under section 15, Act XIV 
of 1859, xecovered the land with the crop growing 
upon it, and was fully entitled to cut the same Shi- 
EAJDEE PRAMANICK V EMAM BuKSH BlSWAS 

[13 W.R.,104 

IX. — Suit to set aside award 

under section . — The defendant having had an award 
under section 15, Act XIV of 1859, the plaintiffs 
allegation of possession and dispossession by the 
defendant requued him specifically to prove those 
facts before the defendant could he called upon to 
prove his case. Jugguenath Deb v Mahomed 
MqkeeM .... 17 W. R., ^L6I 

12 , Suit to set aside award 

under section. — Although m a suit to set aside an 
award made under section 15, Act XIV of 18o9, 
plaintiff had to establish his own title before the 
party m possession could be required to make good his 
case, a Judge should look into the summary case itself, 
and ascertain if there had been a proper inquiry and 
trial in that case. Surbo Mghun Roy®. Surut 
Chundeb Roy .... 16 W. R., 34 

13, — Decree for possession. 

Evidence. — A decree for possession in a suit under 
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SPECIFIC RELIEF ACT, s. 9 —continued. 

section 15 of Act XIV of 1859, was pnmd facie evi- 
dence that the plaintiff in that suit was entitled to 
recover from the defendant therein, mesne profits 
for the period of dispossession. Radha Charan 
Ghatak v. Zamirunissa Khanum 

[2 B I.. R., A. C„ 67 : 11 W. R., 83 

Reversing S. C. Zumurudoonissa v . Radha 
Churn Ghuttuck . . 9W, R., 590 

14. Mortgagee in possession. 

— Dispossession by mortgagor — Suit for posses - 
sion — Fraud. — It is no answer to a suit for pos- 
session under section 9 of the Specific Relief Act, 
"brought against a mortgagor by a mortgagee who 
has been forcibly dispossessed by the moitgagor, to 
allege that the mortgage and possession under it 
were obtained by the fraud of the mortgagee. The 
mortgagor’s proper remedy is by way of a suit to 
set aside the mortgage and recover possession. 
Sayaji bin Nimbaji v. Ramji fl iv Langapa 

[I. L. R., 5 Bom., 446 

15, Partial dispossession . — 

Suit for possession.— k possessory suit lies under 
section 9 of the Specific Relief Act, when plaintiff’s 
possession has been partially as well as when it has 
been wholly disturbed. Sabapathi Chetti v Sub- 
baya Csetti . . . I. L. R., 3 Mad, 250 

10. . Civil Procedure Code , 

1877, s 103 — Rehearing. — Review.— Section 9 of 
the Specific Relief Act does not piohibita re-hearing 
under section 103 of the Code of Civil Procedure 
A re-hearmg differs widely from a leview Anthony 
v Dupont . . . I. L. R., 4 Mad, 217 

s. 38. 

See Vendor and Purchaser— Miscella- 
neous Cases . . 2C.L, R., 382 

3 , 19. — Suit for declaration under a 

mokurram pottah. — Alternative relief. — Civil Proce- 
dure Code ( Act X of 1877), s. 28. — A suit to have a 
mokurran pottah enforced as against one co-sharer 
granting it, and other co- sharers who repudiate it, 
and in the alternative to have the salami paid for the 
mokurrari pottah returned, is m substance a suit to 
enforce a contract to place the plaintiff m possession 
of the land under the pottah, and to declare his 
rights to it as against all the defendants , and under 
section 19 of the Specific' Relief Act the plaintiff is 
entitled to ask for compensation as against the de- 
fendant granting the pottah. Under section 28 of 
th/ Civil Procedure Code, such an alternative claim 
may be allowed against one or more of the defend- 
ants. Rajdhur Chowdhry v. Kalikbistna Beat- 

TACHAEJYA 

[I. It. R., 8 Calc., 963 . 11 C. I>. R., 330 

1. 3 , 21 . — Agreement to refer to arbi- 

tration. — Refusal to refer . — Pleading. — A contract 
to sell goods contained the following clause • “ That 
any dispute arising hereafter shall he settled by the 
selling broker, whose decision shall be final.” In a 
suit to recover damages for breach of the contract, 
the defendant pleaded that the dispute should have 


SPECIFIC RELIEF ACT, s. 21 -continued. 

been referred to the decision of the selling broker, 
and that the suit was therefore baried under sec- 
tion 21 of the Specific Relief Act, the lattei clause 
of which piovides that “save as piovided by the 
Code of Civil Procedure no contract to refer a con- 
troversy to arbitration shall be specifically enforced ; 
but if any person, who has made such a conti act, and 
has refused to perform it, sues in respect of any 
subject which he has contracted to refer, the ex- 
istence of such conti act shall bar the suit.” Meld 
that, before that section could be relied upon, it must 
be shown that the plaintiff had refused to refer to 
arbitration , and that the filing of the plaint was not 
such a refusal. Koomud Chunder Dabs v . Chun- 
deb Kant Mookeejee 

r [I. L. R., 5 Calc., 498 : 5 C. L. R., 264 

2. Agreement to refer to arbi- 

tration. — Award. — Suit m respect of matter refer- 
red barred — The^parties to a suit applied for an ad- 
journment of it on the ground that they had agreed 
to refer the matters m difference between them in 
such suit to arbitration. The Court accoidmgly 
adjourned the suit, and the matters m difference 
therein were referred to arbitration by the parties, 
and an award was made thereon disallowing the 
plaintiff’s claim Meld that, undei these circum- 
stances, the further hearing of such suit was barred. 
Salig Ram: v . Jhunna Kuar 

[I. L. R., 4 All., 546 

3. Agreement to refer to arbi- 

tration. — Refusal to refer —Suit in respect of matter 
agreed to be referred . — Pleadings.— One of the 
parties to a contract to refer a controversy to arbitra- 
tion bi ought a suit for part of the subject-matter 
referred The defendants pleaded the bar of section 
21 of tbe Specific Relief Act, but did not allege m 
their answer to the.plamt that the plaintiff refused 
to perform his contract. Meld that the mere act of 
filing the suit on the part of the plaintiff was not 
tantamount to a refusal to perform his contract m 
the sense of section 21 of the Specific Relief Act 
The contract, the existence of which would bar a 
suit under the circumstances contemplated by section 
21 of the Specific Relief Act, must be an operative 
contract, and not a contract broken up by the con- 
duct of all the parties to it. Tahal v. Bxshbshae 

[I. L. R., 8 AIL, 57 

s. 26. 

See Evidence— Parol Evidence— Vary- 
ing ob Contradicting Written In- 
struments , I. L. R., 4 Bom., 694 

See Specific Performance — Specific 
Pebfobmanoe not allowed. 

[I. L. R., 12 Calc,, 162 

s. 27. 

See Vendob and Purchaser— Notice. 

[I. L. R., 10 Calc., 710 

1. ‘ — cl. (b). — Misjoinder. — 

Joinder of causes of action ~-MuU%fariQusnes8 . — The 
plaintiffs sued to enforce an agreement for the execu- 
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SPECIFIC RELIEF ACT, s. 27, el. (b) 

— continued . 

tion of a conveyance of certain immoveable property, 
and for tbe possession of such property, making the 
party to such agreement and the persons who had, 1 
subsequently to the date of the same, purchased such 
property m execution of decree, defendants in the 
suit, on the allegation that such persons had pur- 
chased m bad faith and with notice of the agree- 
ment Held , with reference to section 27 of Act I 

of 1877, that, under such circumstances, there was 
not necessarily a misjoinder of causes of action. 
Gumani u. Bam Charan . I. L. R., 1 All,, 555 

2. Agreement to convey 

the mortgaged property m case of default, — Suit for 
specific performance of contract — Mortgage . — First 
and second mortgagees — On the 7th February 1873, 
F mortgaged the equity of redemption of a certain 
estate to JB and G. On the 7th August 1877 he 
moitgaged such estate to P, agreeing that, if he 
failed to pay the mortgage-money within the time 
fixed, he would convey such estate to F , and that, if 
he failed to execute such conveyance, P. should be 
competent to bring a suit t( to get a sale effected and 
a deed of absolute sale executed.” On the 6th Octo- 
ber 1877 F mortgaged such estate to JB. and JD 
By this mortgage the hen created by the mortgage 
of the 7th Febiuary 1873 was extinguished. In 
December al 1877 JB. and JD. obtained a decree against 
F. on the mortgage of the 6th October 1877, and m 
June 1878, in execution of that decree, such estate 
was put up for sale and was purchased by D In 
February 1880 P. sued F and D for the execution 
of a conveyance of such estate to him in accordance 
with F 3 s agreement of the 7th August 1877. R eld 
that the mortgage of the 7th August 1877 was not 
in the nature of a mortgage by conditional sale, and 
there was no necessity for P. to take proceedings to 
foreclose the mortgage, and the’ suit was maintain- 
able. Also that, assuming that D had no notice of 
the agreement of the 7th August 1877, it was very 
doubtful whether under section 27 ( b ) of Act I of 
1877 £>. could claim that specific performance of that 
agreement should not be granted, inasmuch as the 
contest lay between a prior and subsequent lien 
created upon the same property, which had passed to 
the transferee under a sale m execution of a decree 
for the enforcement of the subsequent lien. Badri 
Prasad v . Daulat Bam , I. L. R„ 3 AH., 700 

s. 30. 

See Limitation Act, 1877, abt. 113. 

[I. L. R., 5 All., 263 

— s. 2H.-^-Landlord and tenant — Bee- 

tification or alteration of contract of tenancy.— 
Specific Relief Act (I of 1877), s. 31.— Where a 
party to a contract of tenancy desires to have it rec- 
tified or altered, tbe suit should be brought under 
section 31 of the Specific Relief Act. Anabullah 
Shaikh v. Koylash Chunder Bose 

[I. L. R., 8 Calc., 118 

t s. C Koylash Chunder Bose v Anabullah 
Sheikh . • • , 9C.L,R n 407 


SPECIFIC RELIEF ACT — continued. 
s. 35. 

See Contract Act, s 23 — Illegal Con* 
tracts — against Public Policy. 

LI. L. R., 3 Ma<L, 215 

s. 39, 

See Declaratory Decree, Suit roe 

Suits concerning Documents. 

[I. Xi. R„ 7 Calc., 736 

See Limitation Act, 1877, art 91. 

[I. L. R., 5 All., 322 

s. 40, and Chap. IV, ss. 35-38.-— 

Impossibility arising after execution of contract to 

perform a portion — Suit to cancel such portion. A 

contract was enteied into between the plaintiff and 
the defendant by which the plaifltiff agreed to culti- 
vate indigo for the defendant for a specified number 
of years, in certain specified lands situated m differ- 
ent villages, with respect to portion of which lands 
the plaintiff was a sub-tenant only. During the con- 
tinuance of the contract the plaintiff lost possession 
of those lands through his immediate landlord hav- 
ing failed to pay the rent, and having been in conse- 
quence ejected therefrom by the owner, — In a suit 
to have so much of the contract as related to those 
lands cancelled on the ground that it had become im- 
possible of performance through no neglect on his 
part ,—Held that Chapter IV (sections 35-38) of Act 
I of 1877 (Specific Belief Act) did not apply to such 
a case, but that the plaintiff was entitled to the 
relief he sought under section 40 of that Act, inas- 
much as the contract was evidence of different obli- 
gations, — viz., to cultivate indigo m different vil- 
lages. Inder Pershad Singh v Campbell # 
CL L. R., 7 Calc , 474 :8C.L. R., 501 

s. 42. 

See Cases under Declaratory Decree, 
Suit por — 

See Jurisdiction op Civil Court — Re- 
venue Courts— Partition. 

[31 C. Xi. R., 533 
See Right op Suit— Charities 

[L L. R., 8 All., 31 
See Right op Suit— Sale in Execution 
op Decree . L L. R., 7 All., 583 

SPLITTING CAUSE OF ACTION. 

See Co-sharers — Suits by Co-shakers 

WITH RESPECT TO THE JOINT PROPERTY. 

[7 B. Ii. R., Ap., 42 
See Cases under Relinquishment or 
Omission to sue por portion op Claim. 

See Small Cause Court, Presidency 
To wns— Jurisdiction — Generally 

[L Xi. R., 2 Bom., 570 

SPLITTING OFFENCE. 

See Criminal Proceedings, 

[I. L. R., 4 Calc., IS 
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STAKEHOLDER. 

See Interpleader Suit. 

[2 Ind. Jur., 1ST. S., 113 
See Principal and Agent— Liability of 
Agents . . 4 Bom., O. C., 125 

STAMP. 

Col. 


1. Bengal Regulations . . . 5817 

XII of 1826 . , . 5817 

X of 1829 5817 

2 Bombay Regulations . . . 5817 

XV11I of 1827 . . . . 5817 

3. Madras Regulations . . . 5820 

XIII of 1816 .... 5820 


See Cases ;ctndeb Appellate Court— Re- 
jection or Admission of Evidence 

ADMITTED OR REJECTED BY COURT 
BELOW. * 

See Cases under Court Fees Act. 

See Cases under Valuation of Suit. 

1. BENGAL REGULATIONS. 

Ben. Reg. XII of 1820. — J5e- 

ceiptfor Government paper — Under the old Stamp 
Law (Regulation XII of 1826, which was not regis- 
tered by the Supreme Court) agreements not on stamp- 
ed paper executed m Calcutta bond fide by parties 
residing or carrying on business therein, when there 
was no intention of pleading such documents m the 
mofussil Courts, were held to be good and binding. 
Goury Churn Mookerjee v. Jogendronath 
. Mookerjee .... W. R., 1864, 289 

Beng. Reg. X of 1829. 

See Stamp Act, 1879, son. I, art. 49 

[I. L. R., 7 Calc., 594 

Beng. Reg. X of 1829, s. 31.— 

Stamp Act ( Act X of 1862). — Mirasi pottahs — 
Mirasi ryoti pottahs were not required either by the 
old (Act X of 1829, section 31) or new Stamp Law 
(Act X of 1862) to "be written on stamped paper 
Moheeooddeen Ahmed v. Prannath Roy Chow- 
dhby . . . . 3W.R., Act X, 142 

2. BOMBAY REGULATIONS. 

Bom. Reg, XVIII of 1827.— 

Wfd — Regulation XVIII of 1827 did not require a 
will to be stamped during the testator's lifetime. 
Webbb v . Lester . 2 Bom., 55 : 2nd Ed., 52 

1 1. — S. 10.— Construction of sec- 

tion.™* An objection to the validity of a document 
under Regulation XVIII of 1827, as distinguished 
from its inadmissibility in evidence, or from a pro- 
hibition to Courts of Justice or public officers to act 
upon it, was an objection on the merits under act 
VIII of 1859 Where two documents were executed 
in the Island of Bombay, respectively under date 
the 29feh August 1851 and 4th August 1852, and did 


STAMP — continued 

2. BOMBAY REGULATIONS — continued. 

Bom. Reg. XVIII of 1827, s. 10 -continued 

not appear to have been originally expressly intend- 
ed to opeiate within any of the zillahs subordinate 
to the Presidency of Bombay, — Held that they did 
not come withm the scope of Regulation XVIII of 
1827 That Regulation, being an enactment im- 
posing stamp duties upon the subject, must be 
strictly construed, and although the High Court be- 
lieved that those documents were actually intended 
to operate, so far as the particular property m ques- 
tion m the suit was concerned, m the zillah of Tanna, 
the High Court declined to hold “ expressly" to 
mean the same as u actually,” as nothing appeared 
on the face of the documents to show where the 
property mentioned m them was situated. Girdhar 
Nagjishet v . Ganpat Moroba , II Bom., 129 

2. - Signed account . — "Evi- 

dence when unstamped . — A signed account showing 
a balance up to date, and containing a promise to 
pay interest upon the consolidated balance, cannot 
be made use of m evidence to support a claim to in- 
terest on that balance, unless it be stamped , but it 
may be used as a samaduskut or simple admission of 
a balance due, although not stamped. Dhondu 
Jagannath v. Narayan Ramohandra 

[1 Bom., 47 

3. cl. 3. — Mortgage — 

Lease. — Counterpart — Where an agreement between 
a mortgagor and mortgagee contained a stipulation 
that the mortgagor should, at the time of redemption, 
make good the losses arising to the mortgagee from 
the default of tenants, which it had been agreed the 
moitgagee might put in, m case the mortgagor made 
default m payment of the rent agreed upon for the 
term of the mortgage, such an agieemcnt was not a 
lease, oi the counterpai t of a lease, within the mean- 
ing of Regulation XVIII of 1827, section 10, clause 
3, "but was a conti act of indemnity against losses to bo 
incurred after the determination of the lease, which, 
not having any operation so long as the lease was in 
existence, was, therefore, not exempt from stamp duty 
under that Regulation Where an appellant has not 
tendered the stamp duty and penalty on a document 
which the Courts below have held to be insufficiently 
stamped, the High Court will not allow him to do 
so m special appeal. Ram Krishna Gopal v. 
Vithu Shivaji ... 10 Bom., 441 

8. 12, cl. 2. — Suit to recover 

possession of immoveable property. — Practice.**- In 
a suit by plaintiff to recover possession of certain 
immpveable property under a deed of sale executed 
to him by the defendants' father while Regulation 
XVIII of 1827 was m force upon one-anna stamp 
paper, a question having arisen as to what stamp 
duty the deed should bear for the purposes of the 
suit, it was referred to the High Court. Meld that 
the deed was sufficiently stamped under clause 2, 
section 12 of Regulation XVIII of 1827 ; but the 
plaintiff could not obtain on it a judgment for a sum 
or value beyond what was covered by that stamp 
unless he paid an additional stamp duty and penalty 
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STAMP — continued 

2. BOMBAY REGULATIONS-coB^ed 

Bom. Beg. XVIII of 1827, s. 12, cl. 2— 

continued. • 

which the Court might allow him to do. Muui 
Bechar c. Jetha Jeshankar 

[I. I*. R., 10 Bom., 239 

1. S.13. — Intention to defraud 

revenue — On documents insufficiently stamped under 
Regulation XVIII of 1827 the question did not pro- 
perly arise, under section 13 of that Regulation, 
whether the intention of the parties in not sufficiently 
stamping them was to defiaud Government of its 
revenue. That question was rendered important, 
first, by section 13 of Act XXXVI of 1860*and sub- 
sequently, m a more explicit manner, by section 15 
of Act X of 1862. Kastur Bhavani v. Appa 

[I. L. R., 5 Bom., 621 

2. . "Right to have document 

stamped — Intention to evade stamp duty — A party 
has a right to have stamped, on payment of the pre- 
scribed penalty, an instiument executed while Regula- 
tion XVIII of 1827 was m force, and it should not be 
rejected on the ground of intention by the party to 
evade the stamp duty. Antaji Nilkanth v. J an- 
abjdan Vasudey ... 10 Bom., 358 

- ss. 13 & 14. — Bond stamped 

after death of grantor, — A bond or other writing, 
stamped after the death of the grantor, is valid 
against his heirs. The personal representatives, or 
other persons claiming as heirs and kindred of a de- 
ceased giantoi, stood, with regard to sections 13 and 
14 of Regulation XVIII of 1827, m the same posi- 
tion as the deceased grantor would, and were not third 
parties within the meaning of ’■section 14 The pre- 
vious decisions of the late Sudder Court to the con- 
trary overruled. Ragkeia v. Dhaema J hath 

[1 Bom., 52 

1. a. 14, cl. 1. — Deed of sale of 

property given tn gift from what time operative — 
A donee of the grantor was a third party within the 
meaning of Regulation XVIII of 1827, section 14, 
clause 1, and, therefore, as against him a deed of 
sale of the property given in gift was only valid from 
the date on which it was stamped Precedents on 
this point questioned but followed. Jagannath 
Vxthaii v. Apaji Vishnu . 5 Bom., A. C., 217 

2. Purchaser at sale 

in execution of decree* — Validity of mortgage-deed, 
—The purchaser at a Court-sale of the right, title, 
and interest of the judgment-debtor is a thiid party 
within the meaning of section 14, Regulation. XVIII 
of 1827, clause 1, and therefore, as against him a 
mortgage-deed passed by the latter to a mortgagee is 
valid — not from the date of its execution, but from 
that on which it was stamped. Jagannath Tithal v. 
Apaji Vishnu, 5 Bom., A. (7., 217, followed 
Narayan Deshpande v, Rangubai 

[I. Ii. R., 5 Bom», 127 


STAMP — continued 

3. MADRAS REGULATIONS. 

Mad. Beg. XIII of 1816 .— Mo 

provision for payment of penalty , — Secondary evi- 
dence of unstamped document — In a suit to redeem 
a mortgage of 1833, executed upon an unstamped 
cadj an, liable to stamp duty under Regulation XIII 
of 1816 secondary evidence of the contents of this 
document was tendered on payment of a penalty, — 
Meld that the evidence could not he admitted. 
Kopasan v. Shamu . I. L. R. s 7 Mad., 440 

STAMP ACT, XXXVI OP I860. 

Security bond given to abkari 

renter.— A security bond executed by a third party 
to the abkari renter is not exempt from stamp duty. 
Ramasvami Chetti v. Papp^Reddi 

[1 Mad., 190 

s. *14. — Bond executed on optional 

stamp — No larger sum could be recovered under sec- 
tion 14, Act XXXVI of 1860, upon a bond executed 
on an optional stamp than that optional stamp covers, 
and no amount of penalty can make up the deficiency 
in the stamp. Kebamut Ayi v . iBnoon Wahab 

L17 W. R., 131 

1. sch. A., and s. 14.— Promissory 

note containing agreement to waive jurisdiction. — A 
promissory note containing an agreement by the 
maker that, m case of any dispute or difference aris- 
ing concerning the payment of the note or the sub- 
ject-matter thereof, the same shall and may he sued 
m the Supreme Court, and “to the jurisdiction of 
which I hereby waive and agree to waive all pleas,” 
properly stamped as a promissory note, did not re- 
quire an additional stamp as an agreement under Adfc 
XXXVI of 1860, schedule A, and section 14. Ra« 

KHAXDASS S INGHEE V. ROY CHUNDER DuTT 

[1 Ind. Jur., O. S., 124 

2. sch. A., cl. 4. — Promissory note. 

— An instrument to the following effect: “On the 
14th December 1861, we, A . and 0 , bind ourselves to 
pay, with interest to you, B and O , R566-10, being 
the balance of dealings held with your firm, and the 
amount received this day from yon in cash on account 
of stamp/' — Held to be neither a bond nor a hundi,. 
but to be in the nature of a promissory note and to 
come within the description in clause 4 , schedule A of 
Act XXXVI of 1860. Hutuman Sahib v. Husain 
Sahib ,1 Mad., 152 

3. seh. A., cl. 20 . — Partnership 

agreement — An agreement on a R24. stamp paper 
between A., who had obtained from Government the 
abkan farm of a certain talook, and B. r stipulating 

' that, m consideration of R2,OO0 advanced by B. for 
payment of deposit, the whole management should 
reside in B., that the parties should each have a half 
share and be respectively entitled and liable to profit 
and loss m respect of his share ; that they should ac- 
count with one another for the sums laid Out by B,, 
and should settle annually the accounts of profit and 
loss upon the half share, — Meld to be a partnership 
agreement, and to be sufficiently stamped under Act 
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STAMP ACT, XXXVI OP 1800, sch. A., 

cL 20 —continued, 

XXXVI of I860, clause 20, schedule A. In deter- 
mining the stamp to be affixed to a document, the state 
of things at its execution is alone to be regarded. 
Chinnaiya Xattan u. Muttusvami Pillai 

[1 Mad., 226 

STAMP ACT, X OP 1802. 

s.a 

See Genebal Clauses Consolidation 
Act, 1868, s. 6 . .7 Mad., Ap., 9 

1. Offence under section. — Bn- 

grossing deed on unstamped paper — The mere en- 
grossing of a deed on unstamped paper was not an 
offence under section 3 of Act X of 1862, nor did the 
signing such deed as a witness constitute any such 
offence. Beg-, v. J^tha Moti Reg v. Vibji 
Kuvabji . . 2 Bom., 135 : 2nd jEd., 129 

Reg. v . Joti bin Satu . 9 . 1 Born., 37 

2. — — Penalty — Attesting wit- 

nesses and persons drafting documents — The words 
in section 3 of Act X of 1862, ** unless m any case m 
which a higher penalty is imposed,” and " not exceed- 
ing,” apply both to the penalty of R100, and one 
higher than ten times the value of the omitted stamp. 
Attesting witnesses and persons who diaft documents 
and note the fact with their signatures at the foot do 
not come within the words, <f make, execute, sign, or 
he a party to,” used m the section, and are therefore 
not punishable under it. Anonymous 

[3 Mad., Ap., 27 

3. - and s. 52. — Omission to 

get sanction of Collector — A prosecution under sec- 
tion 3, Act X of 1862, not having been authorised by 
the Collector of the Stamp Revenue for the district or 
any other officer specially authorised by the Govern- 
ment in that behalf was held to be, under section 52 
of that Act, irregular. Queen v. Adjoodhya Pee- 
shad . . . . . 2 IN', w., 188 

L S. 14. — Documents improperly 

stamped.— Evidence, Admissibility m . — Documents 
not bearing proper stamps under Act X of 1862 are 
not admissible m evidence even to show the terms of 
the deed as against the party producing the same. 
Oombao Singh v, Methab Koonwee 

[3 Agra, 103a 

2. Act XXXVI of I860 — 

Bond stamped after suit — A bond stamped sub- 
sequently to the institution of a suit is valid, under 
the provisions of the Civil Procedure Code and of the 
Stamp Acts of 1860 and 1862, provided it he proper- 
ly stamped when produced at the first hearing of the 
suit and when the Court is asked to receive it in evi- 
dence, Aimabam Gulabbai v, Amiechand Rup- 
ohand .... 3 Bom., A. C., 92 

3, — — — Calculation of stamp duty. 

■ Nature of instrument.— In determining the stamp 

required for any particular instrument, regard must 
be had to the real nature of the instrument, and not 
to the title which may have been given to it by the [ 


STAMP ACT, X OP 1862, s. 14 —continued. 

parties, if the contents of the instiument show that 
the title is a misnomer. Pendse v Malse 

[3 Bom., A. C., 94 

4. Single document contain- 

ing two contracts and bearing one stamp . — Allowance 
of value of stamp . — Where a document contained 
two distinct contracts requiring separate stamps, but 
the whole was impressed with one insufficient stamp, 
it was held that this stamp might he taken mto ac- 
count in making up the aggregate of the stamps re- 
quired. Balaji Mahadey v . Kbishnaji bin 
Chimnaji .... 0 Bom., A. C., 95 

5. Copies of record of cri- 

minal trial — Liability to stamp duty . — With the 
exception, of the depositions of the witnesses and 
the documentary evidence and copies o;£ the final sen- 
tences or orders passed by Criminal Courts, which 
parties desirous of appealing from such sentence were 
requned by section .416 of the Code of Criminal Pro- 
cedure, 1861, to file with their petitions of appeal, 
tv hen the party who was desirous of appealing was in 
confinement under the operation of the sentence or 
order at the time that he applied for a copy of the 
same, it was held that copies of any part of the record 
of a criminal trial could only be furnished to appli- 
cants on stamp paper. Anonymous 

[4 Mad., Ap., 58 

0, — Transfer of tenure . — Ad- 

| missibility in evidence. — The transfer of an under- 
tenure, endorsed upon the back of the tenant's pot- 
tab, is not admissible m evidence, unless it be stamp- 
ed as though it were a separate deed. Tetai Abom: 
v. Gagai Guba Chawa . 3B.L, R,, Ap., 30 

S. C. Pitaye Ahung V. Gikghee ICoer Ajooah 

[II W. R., 305 

7. — ■ — «- Surrender of equity of 

redemption — Unstamped endorsement.— Where the 
defendant executed m favour of the plaintiff what 
purported to be a deed of absolute sale, but an ikrar 
executed contemporaneously reserved the right of re- 
demption to the defendant, and the plaintiff alleged 
he had surrendered it by returning the ikrar,— 
that as the original deed was, on the face of it, an ab- 
solute sale, and as the effect of it was merely con- 
trolled by the ikrar, the return of the latter extin- 
guished the equity of redemption A separate docu- 
ment requiring a separate stamp was unnecessary. 
Raj Coomab Singh v. Ram Suhayb Roy 

[11 “W. R,, 161 

, s. 15, cL 8.— Application for remis- 

sion of stamp duty m pauper suits . — It is not the 
duty °f a Civil Court to receive and submit to the 
Board of Revenue an application from a pauper 
plamtiff for remission or mitigation of penalty under 
the stamp law ; the pauper should himself make timely 
application under clause 6, section 15, Act X of 1862. 
Golam Guefoob v, Ekeam Hossein Chowdhry 

[10 W. R., 868 

17. 

See ApfbaXi — Acts— Stamp Acs, 1862. 

[3 Bom., O. C„ 183 
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STAMP ACT, X OP 1862, s. Vl-continued 

1« — — Insufficient stamp — Section 

17 of Act X of 1862 only applied to the reception of 
documents under section 15, which had been insuffi- 
ciently stamped, not to documents on which there was* 
no stamp Such documents should not be received 
at all. Lalji Singh v Akram See 

[3 B. L. R. 9 A. C., 235 : 12 W. R. 9 47 

2. - — Intention to evade stamp 

laws —A bond executed between a plaintiff who 
sued upon it and the defendants, contained the follow- 
ing clause . “ And inasmuch as we (the defendants) 
are urgently m want of money, and are unable to 
procure a stamp at the moment, we have executed the 
bond on plain paper Should it be necessary for you 
(plaintiff) to bung a suit against us, whatever penalty 
you may have to pay shall be made good by> us, with 
interest ” The Small Cause Couit Judge, before whom 
the case was tried, considered the above clause m the 
bond to be evidence of an intention between the 
paities to avoid the stamp lawsf and refused to re- 
ceive evidence to the contrary. He also refused to 
admit the bond m evidence Held , on reference to 
the High Court, that the clause m question did not 
amount to an agreement to evade the stamp laws 
The^ Judge might have inferred from it that it was 
the intention of the parties to evade the stamp laws, 
but m that case he should have heard evidence to the 
contrary Sashi Bhitshan Banerjee v Tarachand 
Kar . 3 B. £i. R, 9 A. C. # 329 : 11 W. R,, 553 

3. — Intention to evade payment 

of duty — A Court to which a document is tendered 
m evidence under this section ought not to reject r it, 
unless it clearly appears that there was an intention 
to evade the payment of stamp duty Royal Bans 
of India v. Hormasji Kharsedji 

[3 Bom., O. C., 153 

4. — — Permission to pay penalty 

where document is lost — Queer e, -Whether permission 
to pay the stamp duty and penalty can be given in 
the case of a lost instrument. Arunachellum 
Chetty v, Olagappah Chetty , 4 Mad., 312 

5. - * JSundi — Inadmissibility m 

evidence for want of stamp. — The plaintiff brought a 
suit against three defendants under the following 
circumstances The third defendant was the tenant of 
a village under the second defendant, the first defend- 
ant being the agent and manager of the second 
defendant. The third defendant owed the second 
defendant a sum of money on account of rent;, and 
drew a hundi on the plaintiff for R1,000 to be paid 
to the first defendant or order, and containing these 
words : " For which amount I shall deliver over to 
you gram m that village and its hamlets, and for 
which the Dewan (fiist defendant) will issue an 
order to the above effect” The hundi was upon a 
one-anna stamp. Plaintiff on receipt of this hundi 
drew upon the back of it another hundi upon his 
mother-m-law, m the following terms . w On demand 
please pay to Mahomed Radhamatulla Shaib, Dewan 
of Venkatagm (first defendant), or to his order, the 
withm-mentioned amount for grain to he supplied me 
by Mi. Ward (third defendant) on the order of the 


STAMP ACT, X OF 1882, s. 17— continued. 

said Mahomed Radhamatulla Shaib, the Dewan of 
Venkatagiri ” This was signed by tne plaintiff, 
and beneath his signature was that of the first de- 
fendant. The amount mentioned m the hundi was 
paid to the first defendant, the second hundi was 
unstamped The plaintiffs case was, that the first 
defendant entered upon a binding engagement with 
him to deliver, or peimit the delivery, of gram of the 
value of R1,000, and that he failed to fulfil his en- 
gagement The Civil Judge decreed for the plaintiff. 
On appeal, — Meld by the High Court, reversing the 
decision of the Civil Court, that the second hundi 
was not admissible m evidence, not being stamped, 
and that there was no evidence of such an agreement 
as that relied on by the plaintiff Mahomed Raha- 
matulla v. Ward . 5 Mad., 391 

6. — — " ' — and <3. 15. — Intention to 

evade payment of duty — Jurisdiction — In a suit 
brought in a Smijll Cause Court to recover money, 
being a debt secured by a hissab entered on a leaf of a 
khattah book, where the defendant objected to the 
admission of the leaf as evidence, because it did not 
bear a proper stamp, — Held that, under sections 15 
and 17, Act X of 1862, it was competent to the Judge 
to find, on the facts before him, whether the absence 
of the stamp was owing to an intention to evade pay- 
ment of the stamp duty, and that no question arose 
for reference to the High Court. Raj Ch under. 
fcHAHA V. GOBIND CHUNDER XOOLAL 

[13 W. R., 102 

7. Insufficiently* stamped do- 

cument — Piocedure. — Admissibility m evidence — 
The plaintiff sued his elder brother for a share m 
ceitam family property. The defendant raised a 
question of family custom, and relied on a cei tam 
deed of release which he said the plaintiff had grveu 
him, hut the existence of which the plaintiff denied 
That document was not stamped, though on the face 
of it it stated that it was to be stamped No objection 
was taken on that score to the document before the 
first and the lower Appellate Courts, who considered 
that the document was a genuine document executed 
by the plaintiff After its production, it had an in- 
sufficient stamp of two annas put upon it. The 
High Court, on appeal, left the deed as part of the 
evidence m the case, but qualified its effect and the 
extent of its opeiation by making it a deed of release, 
releasing so much of that which the plaintiff might 
otherwise claim as would be covered by the insuffi- 
cient stamp of tw T o annas. Meld that the High 
Court might either have refused to admit the docu- 
ment for want of a stamp, or — which would b£" more 
correct — it might have required it to he proper ly 
stamped and the penalty paid into Court; but the 
course taken was entirely without precedent, without 
principle, and without authority. Mantappa Nad- 
gowda v. Baswantrao Nadgowda 

[15 W. R„ P. C. 5 33 ; 14 Moore’s X» A., 24 

1. S. 22. — Promissory note . — Interest . 

— A promissory note is sufficiently stamped if the 
stamp covers the principal sum named in the note 
without reference to the interest. Go°mez v. Young 

[2 B. L, R., O. C., 165 : 12 W. R., O. C* 1 
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STAMP ACT, X OP 1362, s. 22 — continued. 

2. * Promissory note. — Admis- 

sibility m evidence. — A. B , by an instrument m 
writing, dated 6th August, promised to pay C. D , 
“on demand/ 3 314,310-13-3. In the maigm of the 
instrument was written “ due 30th August/ 3 and an- 
nexed to A . BJ’s signature was the following memo. 
“The sum of R4,3L0-12-6 only, forty-five days from 
the 5th of August ” Reid that the instrument was 
properly stamped as a promissory note payable on de- 
mand, and ought to have been admitted in evidence. 
Per Peacock, C J . — A promissory note payable on 
demand ought to be stamped as such, notwithstand- 
ing there may he a collateral agreement between the 
parties that the holder will not present it for a given 
time, or if paid on demand that the maker shall be 
entitled to discount. Chandbakant Mookerjee 
v. Kartikoharan Chaile 

[5 B. X*. 103 : 14 W. R., O. C., 38 

3. . — _ ■ Promissory note — Ambigu- 

ity. — Where the wording of a promissory note bear- 
ing a one-anna stamp appears to be ambiguous as to 
whether it is payable on demand, the Court will take 
the evidence of the parties as to the intention, and 
will then decide whether it is properly stamped 
Under such circumstances the Court will take evi- 
dence of usage. Bank of Hindustan, China, and 
Japan, v. Sedgwick . 1 Ind. Jur., S., 107 

S. 26 . 

/See COMPROMISE — COMPROMISE OF SUITS 
UNDEB ClYIL PbOOEDUEI CODE. 

[1 Mad., 127 
12 W. R., 376 

— - — - Refund of stamp duty. — Com- 
mencement of suit. — Be Id that, for the purpose of 
refund of half stamp duty under section 26 of Act 
X of 1862, the hearing of a suit m a Small Cause 
Court commenced when proof of the service of the 
summons was taken on the day appointed for the hear- 
ing; and where proof of the service of the summons 
had been previously taken, it must be considered as 
taken at the commencement of the pioceedmgs on 
the day appointed for healing Amirchand Jamna- 
das V. Maggan Amthu . 4 Bom., A. C., 176 

— s. 27 . — Right to recover on contract 

only amount covered by stamp where stamp is op- 
tional — Where a written contract liable to an option- 
al stamp is put xn evidence by the defendants, the 
plaintiffs cannot recover a larger amount under it 
than stated) the optional stamp upon the instru- 
ment would have been sufficient to cover. In a suit 
for the recovery of money due under a written contract 
the defendants admitted that a sum of R6, 328-4-0 was 
due to the plaintiffs, subject to certain deductions 
which they claimed to be entitled to set off against 
the plaintiffs’ claim. The defendants put in evidence 
the written contract, the stamp upon which was only 
sufficient to cover the sum of Jt5,000 Reid that, 
notwithstanding the admission of the defendants, the 
plaintiffs could only recover R5,000 m the suit 
Kistnasamy Pillay t>. Municipal Commissioners 
foe the Town of Madras . . 4 Mad., 120 


STAMP ACT, X OP 1862 -continued. 

s. 32. — Appeal on valuation of claim. 

—Under section 32, Act X of 1862, an appeal relat- 
ing to the valuation of a claim can be entertained 
by the High Court. Basoo Mad Furosh v. Hueee 
Pandey 11 W, R„ 479 

— S. 50, cl. 2. — Jurisdiction of Col- 

lector — Offence under Criminal Procedure Code 
C Act XXV of 1861), ss 169, 171 — An application 
was made to a Collector under section 50, clause 2, 
Act X of 1862, to replace a damaged stamp by a new 
one As it appeared that the stamp had been tarn - 
pered with for fraudulent purposes, the Collector 
made over the paities to the Magistrate for trial 
Held that the document not having been given m 
evidence in any proceeding in Comt, the Collectoi 
was not bound to proceed under sections 169, 171, of 
the Criminal Piocedure Code. Queen v Goue 
Mohan Sen 

[3 B. L. R.^ A. Cr., 6 : 11 W. R„ Cr., 48 

— — sell. A., cl. 1. — Promissory note for 

payment of gram.-* An instrument m the form of a 
promissoiy note for gram should he stamped, under 
article 1 of schedule A of Act X of 1862, with a 
stamp of the value of one rupee Laohiram Jaya 
sangji V Ramji bin Shiyaji 6 Bom., A. C., 107 

— cl, 3. — Petition for a lease. 

•'—In a suit for payment of rent for use and occupa- 
tion of land, where the basis of plaintiff’s claim was 
for a kabuliat, the agreement produced as evidence 
of r tha contract, not being the deed of contract itself, 
was held to be not liable to be stamped under article 
3, schedule A, Act X of 1862. Choonee Mundur v . 
Chundee Ladd Dass . . .14 W, R., 334 

Affirming on review S. C. . 14 *W, R., 178 

1 ----- cl. 4.— Agreement —Bond. 

—In a suit for breach of contract to cultivate and 
deliver mdiiyo, for recoveiy of the amount specified 
m the contraet, — Reid, the stump duty depended on 
the amount of consideration for the undertaking. 
Doyle v. Mundaree Mundul 

[5 W. R., 8. C. C. Ref., 10 

2, and cl. 15.— ^7/ e*- 

ment to supply cotton — An agreement to supply cotton 
m consideration of a sum of money received should be 
stamped under article 4 and not under aiticle 16, 
schedule A, A?t X of 1862, Samsuddin Sultan v. 
Ramji Bhika . . . 5 Bom., A. O., 161 

— - cl. 10. — Promissory note.— 

Bond. A promissory note, attested by a witness, does 
not require to be stamped as a bond under Act X of 
1862, schedule A., clause 10. The words in that 
clause, “not being a bond, instrument, or writing 
bearing the attestation of one or more witnesses/’ 
referred only to the preceding words, “ other order 
or obligation for the payment of money.” Also the 
words “ bearing the attestation of one or more wit* 
nesses” apply only to the words “ instrument or 
writing,” and not to the word “ bond.” Gladstone 
v, Sadoo Churn Dutt . 2 Jur., 3S“. 203 
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STAMP ACT, X OF 1862, sch. A, cL 10 

— continued . 

2. Promissory note,— In 

a suit, brought by a ]omt-stock company m liquida- 
tion against a former director of the company, for 
R27, 30,000 on a promissoiy note, dated the 1st of 
March, and purporting to be paid on demand, but 
with the words m pencil “due 4th June” put on it, 
the same day it was signed, m accordance with an 
understanding between the defendant and the other 
direetois that they would not press him foi payment 
before the latter date, and signed by the defendant 
some days after the day it bore date, — Held that a 
one-anna stamp was not sufficient, under schedule A, 
clause 10 of Act X of 1862 Eastebn Financial 
Association v, Pestanji Cuesetji 

[3 Bom., O. C., 9 

ft 

3. Written direction by 

master to servant for payment of money — A written 
direction given by a master to a servant for the pay- 
ment of money belonging to the f corner m the hands 
of the latter was held to be not an order for the 
payment of money within the scope of the terms 
used m clause 10, schedule A, Act X of 1862, as 
amended by Act XXVI of 1867. Ptjtbulwant Rao 
v. Futtehooldeen . 1 ET. W, 9 Ed. 1873, 143 

1. art. 12. — Security bonds 

for costs of appeal to Privy Council . — Security 
bonds for costs of appeal to the Privy Council come 
within article 12, schedule A, Act X of 1862, and 
ought to be executed on a stamp as theiem specified. 
SOONJHAEEE KOONWITB V. RaMESSTJE PaNDEY 

[5 W. R., Mis., 47 

2. cl. 12. — Solehnamah ad- 

mitting satisfaction of decree, — Petition, — Agree- 
ment — Act XXVI of 1867, art, 10 — In a suit upon a 
bond for R40 with interest, the defendant filed a 
solehnamah admitting that the" amount due from 
him was R25, and agreeing to pay that sum by in- 
stalments. Held that the solehnamah was not a 
petition within the meaning of article 10, Act XXVI 
of 1867, hut an agreement within the meamng of 
schedule A of Act X of 1862, and was liable to a 
stamp dnty of 2 annas as for an instalment bond. 
Maniok Chundee Roy v, Lallmon Sheikh. 
PUNOHANTJN SlECAE V % GlINESH MtJNDITL 

[8 W. R., 214 

. — cL 15. 

See sch. A, cl 4 .5 Bom., A. C., 151 

* cl. 18.-— Penalty — Obligation 

for payment of money — Where the parties to an 
agreement added to the stipulations which it contamed 
a provision whereby a sum of money was made pay- 
able by way of fine or penalty, m the event of the 
non-performance, at the appointed time, of the work 
contracted to be done, such a provision was held to he 
in the nature of an obligation for the payment of 
money, and for the due execution of work within the 
meaning of article 18 of schedule A of the Stamp 
Act, X of 1862, and required an optional stamp 
Collins r. Re wan Singh . , 2 27. W, 9 465 


STAMP ACT, X OP 1862, scR. A ^conti- 
nued^ 

cl, 42. — Lease — Instrument 

purporting to create relation of landlord and tenant . 
— Where a written instrument purported to create 
the relation of landlord and tenant for five years, the 
plaintiffs (lessor’s) tenure being that of a mi rasidar, 
that is, an hereditary tenancy under Government, 
determinable on default m payment of the propor- 
tion of the Mothee Faisal assessment payable for 
the land, — Held that the written instrument was a 
lease, and was not liable to be stamped, by virtue of 
the exemption of article 42, schedule A, of Act X 
of 1862. Saminathaiyan v Saminathaiyan 

[4 Mad., 153 

1. cl, 43. — Sanad to gomashta 

to collect rents — A sanad, which authorised a go- 
mashta to collect rents, and to sue for them, requires 
to he stamped. Such a sanad required a four-rupee 
stamp under article 48, schedule A, of Act X of 1862. 
Raghu Nandan T£aeur v, Ramchaban Kapali 

[1 B. It. R., P. B., 55 : 10 W. R., P. B„ 39 

2, Instrument operating 

as poioer of attorney — J, M executed m favour of 
P. an instrument authorising P to recover, by suit 
or otherwise, from Messrs W. and H , a sum of 
R22,500 (or thereabouts) which contained this clause : 
“ From whatever sum P may recover from W and 
N. he is to pay himself the sum of R8,64G which is 
due to himself, and also the expenses he may incur 
m making recovery, and he is to hand over the surplus 
to me/ 7 Held that the above instrument operated 
as a power of attorney and not as an assignment, 
and was properly stamped under Act X of 1862, 
schedule A, article 43, with a stamp of R4 Pes- 
tanji Manohabji Wadi a v, Matchett 

[7 Bom., A. C,, 10 

; cl/54. — Peed of partition , — 

Hack sharers copy of an instrument . — Under Act 
X of 1862, schedule A, article 64, each sharer’s 
copy meant each sharer’s part as exemplification of 
an instiument executed m duplicate, triplicate, &c. 
Where a document, bearing the date June 1863, and 
purporting to be a deed of partition between two 
brothers, was unstamped, — Held that it should he 
stamped as each sharer’s copy of an instrument 
under Act X of 1862, schedule A, article 54. 
Nabayan Raghunath v, Kashinath 

[I. L. R., 8 Bom,, 299 

1, SCR. B, Cl 11.— Suit for de- 

claration of title to portion of land paying revenue 
to Government — Interest inland.— A suit for the de- 
claration of title to a fractional share in a zemindari 
paying revenue to Government is not a suit “for 
lands forming one entire mehal or a specific portion 
thereof with a defined jumma ” such share being 
“an mterest m land*” should he valued according to 

: the provisions of note (e), clause 11, schedule B, Act 
X of 1862. Raj Chundb Roy v, Chundee Chubn 
Naik ..... 8 W. R., 437 

2. — Time fo*r obtain - 

mg copy of decree*— The rule of Circular Ro. ,31, 



( 5829 ) 


DIGEST OF CASES. 


( 5830 ) 


STAMP ACT, X OP 1862, sell. B., cl. 11- 

continued . 

dated 3rd October 1864, that the time allowed for 
obtaining a copy of judgment or deciee shall not 
begin to count till the whole of the requisite pieces 
of stamp paper are put in, was held to extend also to 
plain paper filed under the general rule at end of 
schedule B, Act X of 1862, when the copy cannot 
be comprised withm the stamp paper put m. 
Chumun Chowdhry v. Ali Azim . 8 W. R„ 138 

3, • Suit for resumption . — 

“ Revenue ” — A suit to resume lands as lakhiraj 
fell in respect of stamp duty, under clause ( d ), sec* 
tion 11, schedule B of Act X of 1862. The term 
(< revenue ” in clause ( d ) must be read as meaning 
revenue or rent, whether to Government or to a 
zemindar. Gopee Mohun Mojoomdar v. Mackin- 
tosh . . . . . . 9W.R,, 395 

STAMP ACT, XXVI OP 1867. 

1* Practice. — Filing petitions. — Peti- 

tions of appeal might be filed on several stamps suffi- 
cient to make up the full amount requited by law, 
even though the petition was written on one paper 
Tarinee Churn Nyaba Chusputty v . Taranath 
Gooho 12 W. R., 449 

Dawh Ah v. Nadir Hossein . 16 W. R., 153 

2. Mode making up 

stamp duty . — Case where one stamp of full value 'is 
available . — When a stamp of the full value is 
available, paities ought to use as small a number 
of stamps as they can Khajooroonissa v Rohim- 
oonissa .... [16W.R., 152 

3. Plaint . — Insufficient 

r stamp. —There is no illegality m the leception of a 

plaint engrossed on insufficient stamp paper, if the 
full amount of the stamp duty has been paid at the 
time. Gobind Kumar Chowdhry v Hargopal 
Nag . 3B.L. R., Ap., 72 : 11 W. R., 537 

4. — Appeal presented before 

Aotcame into force but returned for in egularttif . — 
Where, owing to an irregularity, a petition of appeal 
was returned before the Stamp Act, XXVI of 1867, 
came into force, and the appeal was not filed until 
after that Act came into force, — Held that the appeal 
must he filed on a stamp of the amount prescribed by 
the new law. Arahdun Dey v. Golam Hossein 
Maloom . . . % . 7¥. R„ 461 

See Fagan v . Chunder Kant Banerjee 

[7 W. R., 452 

jfer THE MATTER OP THE PETITION OP SrEENATH 

Roy Chowdhry . . . 7 W. R., 462 

5. — — Copy of decree and order 

for execution — Certificate of amount remaining due , 

Act XXVI of 1867 required that copies of the decree 
and of the order for execution should be stamped ; 
the certificate as to any sum remaining due under a 
decree required no stamp. Vjsn Kata Subia v 
Bivaramappa .... 4 Mad., 331 

6. Copies of documents for 

purpose of appeal ui criminal case, -The exemption 


STAMP ACT, XXVI OP 1867.— Practice.— 

continued . 

of the Government of India, dated the 19th Septem- 
ber 1870, cannot be extended to copies of the state- 
ment of evidence and grounds of conviction. Persons 
desirous of obtaining copies of such documents for 
the purpose of appeal must furnish stamped paper on 
which the copies aie to be written Anonymous 

[6 Mad., Ap., 12 

sch. B, cl. 6, art. 10. — Applications 

for copies of decree — Applications to the High 
Court tor certified copies of the decree and judgment 
might he engrossed on a stamp of one anna, under 
clause 6, article 10, schedule B, of Act XXVI of 
1867. In the matter op the petition op Turip 
Biswas 7 W. R., 455 

1, — £ — ■ Pazmama admitting 

satisfaction 'of decree — Petition. — After instituting 
a suit on a bond for R32 with interest, the plaintiff 
filed a razmama seating satisfaction of his claim and 
withdrawing the suit, — Meld , the lazmama was 
rather of the nature of a petition than of an agree- 
ment. Punchanun Siroar v . Gunesh Mundub. 
Maniok Chunder Roy v. Labbmon Sheikh 

[8 W. R., 214 

2, — — Petition setting forth 

terms of parol agreement — A document m the shape 
of a petition to a Court setting forth an ari augment 
come to between the paities m a suit, may be received 
m evidence in support of a fresh suit founded upon 
the agreement recited m such petition, although only 
stamped as a petition, it not appearing that the 
agieement recited was made in wilting Ramdyab 
v. Dhoobey Jhaunnan Lab . 3 H, W„ 14 

cl. 11. 

See Case sounder Valuation op Suit. 

1, Petition of special 

appeal to Migh Coui t, appellate side —Petitions of 
special appeal to the High Couit at Bombay, on its 
appellate side, had to be stamped according to the 
scale contained m clause II of schedule B of Act 
XXVI of 1867. Ek parte Dbsai Kabvanrai 
Hakumatrai . . 4 Bom., A. C., 145 

2, Notice of cross-appeal. 

— Though a notice of a cross appeal may be lodged 
with the Registrar of the High Court pieviously, 
the objectiqp itself had, under section 348, Act 
VIII of 1859, to be taken at the hearing of the appeal, 
and to bear the stamp requited by section 6, Act 
XXVI of 1867. Lubeet Singh v . Ali Rkza 

[8 W. R., 322 

Rashomonee Dossee v. Chowdhry Junmo- 
joy Mubbick . . .9 W, R., 356 

Abdoob Gunnee v. Gour Monee Rebia 

[9 W. E-s 375 

3, Notice of objections by 

respondent. — When the appeal of an appellant was 
against the whole of the decision of the lower Court, 
and upon the full value of the original suit, no ad- 
ditional stamp duty was required in respect of the 
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STAMP ACT, XXVI OP 1867, sch. B., j STAMP ACT, XVIII OP 1869 —continued. 

cl. 11— continued. 


respondents objection undei section 348, Act VIII of 
1859 Anund Mohun Chatterjee v, Sutto Ram 
Mozoomdar . . . , 8W.E„ 124 

4. art. cl, e.— Objec- 

tions by respondent — Pauper respondent — Note 
(e) to aiticle 11* schedule B, Act XXVI of 
1867, contained no reservation as to the stamp duty 
to be levied on a petition of objection under section 
348, Act VIII of 1859, filed by a pauper respondent 
R-ashomonee Dassee v Chowdhry Junmojoy 
Mullick . . ,9W,B () 356 

Plaint — The object of 

the note to article 11, schedule B of Act XXVI of 
1867, was to pi event appeals only where the question 
merely i elated to the amount of stamp to be im- 
pressed upon the plaint Collector of Sylhet 
v. Kali Kumar Dutt 

[7 B. L. R., F. B., 663 : 16 vV.R.,F B., 10 

Contra , Madhusudan Chuckerbutty d. Ry- 

MANI DaSI 

[7 B. L. B., 664, note : 13 W. R , 415 

8. — Application under Act 

VIII of 1859 , s. 230 — A, had been dispossessed of 
certain land, m execution of a decree, which B had 
obtained m a suit against C under section 15, Act 
XIV of 1859 A applied, under section 230, Act 
VIII of 1859, to recover the land Held , no stamp 
was necessary on A } s application Brahma Mayi 
Debi v . Baeeat Sirdar .j4 B. L. B., P. B., 94^ 

7. Act X of 1859 , 2o> 

Petition under — An application under section 25, 
Act X of 1859, for the assistance of the Collector m 
ejecting a lyot, was not a suit, and .therefoie the 
Revenue Courts could receive such petitions en- 
giossed on a stamp paper of the value of 8 annas. 
Pyaei Mohan Mookeejee v . Kina Bewa 

[2 B R R , A. C., 226 

S C. Peaey Mohun Mookebjee Kena 

Bbwah . .11 W. B , 90 

8. Document , Descrip- 

tion of — Civil Procedure Code , 1859, s 40 — Held 
that the description of a document delivered to the 
Court, under section 40 of the Code of Civil Pio- 
cedure, 1859, was neithei a petition nor an application 
liable to duty withm the meaning of the Stamp Act 
Chotalal Amritlal v, Bombay, Baeoba and 
Centeab Inbia Railway , 5 Bom., A. C., 101 

9. Complaint preferred 

by Munsif Under s 168 of Criminal Procedure Code , 
1861 — A coniplaint preferred by a Munsif undei 
section 168 of the Criminal Procedure Code, 1861, need 
not, though it did not hear the seal of the Munsif 5 s 
Court, he on stamped paper. Reg-, v Sajjan 
valab Vithtj . . .5 Bom., Cr., 104 

STAMP ACT, XVIII OP 1869. 

See General Clauses Consolidation 
Act (I of 1868), s. 3 . 7 Mad., Ap., 9 


| 1. » - — Insufficiency of 

. stamp — The Civil Court is authorised, under Act 
XVIII of 1369, to xeceive the proper amount of 
* stamp which should have been afiixed on a plain- 
tiff's pottah undei tbe law m foice when it was exe- 
cuted Mahomed Rijah v Collector of Chitta- 
gong 6 B. L. B., Ap., 117 : 15 W. B., 116 

2. Agreement executed both 

in England and India . — Liability to stamp duty — 
Admissibility in evidence — An agreement was first 
executed m England by D and E , and by A , the 
senior paitnei m the firm, and stamped with the 
stamp re pined by English law foi agi cements exe- 
cuted in England, and it w as subsequently executed 
m India by B and C , the othm two paitners, but 
not stamped with an Indian stamp Held that the 
agreement was liable to Indian s^imp duty, and was 
not admissible m evidence unless and until the pro- 
pei stamp duty and^ penalty under Act XVIII of 
1869 were paid Oases v Jackson 

[I. L. B., I Mad, 134 

3. Orders on tenants to pay 

rent to person to whom landlord has executed release 
— Ordeis upon tenants to hold themselves lesponsible 
to a paiticulai person to whom a lelease has been 
made by then landlord, aie not documents which the 
law requnes to be stamped, and ought not to be 
rejected as evidence on the ground of their not being* 
stamped Bukshee Kunnee Lall v Thakoob- 
nath Sai . 25 W. B., 80 

1. s. 3, art. 5. — Bond —De- 

finition of bond — The definition of the word “ bond ** 
m the Stamp Act of 1869 Is not exhaustive , tbe woid 
“includes” m aiticle 5 of section 2 has an extending 
force, aud does not limit the meaning of the term 
to the substance of the definition In the matter 
of the Petition of Nasibun. Nasibun u . Pbeo- 
sunker Ghose . 1. 1*. R., 8 Calc., 534 

2. Entry of loan in 

account books . — Entries of loans m account books 
cannot be treated as bonds within the meaning of 
article 5, section 3 of Act XVIII of 1869 Queen 
v. Buldeo . . . . 2 ]X. W., 453 

1. art. 11. — Conveyance . — 

An instrument, winch purports to convey two or 
more pioperties foi a^sum of money, composed of 
items described m the instrument as the values of 
those properties, is simply a deed of sale coming 
undei the definition of “ conveyance ” m Act XVRI 
of 1869, section 3 The stamp duty, propeily leviable 
upon such au instrument, should, therefore, be calcu- 
lated upon the aggiegate sum specified therein, and 
not upon the various items composing that sum. In 
ee Tukaram Haei Atee • . 10 Bom., 354 

% Sale certificates — 

Conveyance — Mad Act VIII of 1865 , ss 35 and 
40 — Certificates of sale issued under sections 35 and 
40 of Madras Act VIII of 1865 are not conveyances 
i subject to stamp duty. Anonymous CasS 
j [8 Mad., 112 

9 A 


TV 
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STAMP ACT, XVIII OP 1809, a. 3-cow- 

tinned , 

1. art. 15. — L e a s e 

Contract to pay sum of money in consideration of a 
grant . — An engagement by a propnetor of land to 
pay to a superior a sum of money m consideiation of 
a grant of the light to farm dues, in the nature of 
revenue, is a “lease” within the meaning of the 
Geneial Stamp Act, 1869. Collector oe Tan jo re 
v Ramasamier . . I. L. R., 3 Mad , 342 

2. Second lease altering 

first stamped and registered — After a complete lease 
has been executed, stamped, and registered, if another 
document is prepared and executed with a view to alter 
the first, and substitute new teims so fai as the rent 
is concerned, it requires, under the Stamp Act, to be 
itself stamped witlv the stamp provided for a lease. 
Byjnath Dutt Jha v. Putsohee Dobain 

[20 W. B., 30 

arts. 18 & 26, and sch. 1, 

art. 10. — Mortgage — Pledge by letters of assign- 
ment of property not m esse — M j the managei of an 
indigo concern, appointed under section 243 of Act 
VIII of 1859, without communicating with A and 
B , mortgagees of the concern, and with only the vei - 
hal sanction of the Court, applied do the plaintiffs for 
money, and on the 26th April the plaintiffs wrote to 
M. that they would make advances to the extent of 
R50,000, upon his assigning to them and giving them 
a first charge on the fust 250 mannds of indigo to be 
manufactuied m the season, and they enclosed a form 
of assignment for M’s signatuie, which he duly- 
signed, and returned to the plaintiffs on, the 3rd May. 
This document boie a 2-iupce stamp In Septem- 
ber and October M obtained further advances from 
the plaintiffs m respect of other indigo, giving them 
similar letters of assignment, which also bore 2-xupee 
stamps The indigo, when manufactured, was churn- 
ed by A and B under their mortgage, and their claim 
being resisted by M, } who set up against them the 
plaintiffs rights under the letters of assignment, A. 
and B. bi ought a suit to enfoice the provisions of 
their mortgage-deed. In this suit the indigo was at- 
tached before judgment and sent to Calcutta for sale. 
The plaintiffs now sued A B. } If , and the holders 
for sale to establish their first charge m respect of 
their advances to M. upon 360 mannds of the indigo 
on the strength of their letters of assignment. Held , 
per Garth, C . J> and Mappherson, J„ that the 
lettei s of assignment to the plaintiffs were not mort- 
gages within the definition of the Stamp Act, XVIII 
of 1869, and that the proper stamp to he affixed to 
such documents was a stamp of 8 annas Moran v, 
Mittu Bibee . : , I. Ii, B., 2 Calc., 58 

1. art. 25. — P)omissoiy note 

insufficiently stamped — JExpiess contract — A suit 
on a piomissory note payable on demand which was 
not stamped was held to have been lightly dismissed, 
the note being inadmissible as evidence with lefeience 
to Act XVlIl of 1869, section 3, ai title 25, — Held 
that m such a case the plaintiff, if he recoveis at all, 
must do so on the conti act actually made and not on 
any implied contract Anker Chundee Roy Cb ow- 
dhky v. Madhub Chunpek Ghose . 21 W. R., 1 


STAMP ACT, XVIII OP 1809, s. 3, art 25 

— continued 

2, Promissory note , — 

Bond — The defendant having boi rowed B50 fioni 
the plaintiff, gave lmn, on the 9th November 1878, 
an instrument, which was m effect as follows : 
“ B. (defendant) wntes this f lultka* m favom of A. 
(plaintiff) for R50 cash received, to be repaid on the 
13th November 1878. m the event of default, he 
shall pay interest at R1 per diem. Held (Stuart, 
C, J , dissenting) that such instrument was a “ pro- 
missory note within the meaning of* the Stamp Act 
of 1869, and not a “bond” or “an agreement 
not otherwise piovided foi,” withm the meaning of 
that Act. Bansibhar «. Bu ali Khan 

[I. L. R., 3 AIL, 260 

3. -x and sell. 2, art. 5.— 

Note or memorandum acknowledging debt —"Promis- 
sory note — Insufficiently stamped document , Admis- 
sibility m evidence of — The plaintiff sold and duh- 
veied ceitam goods to the defendant. The defendant 
gave the plaintiff, m respect of the puce of suck 
goods, the following instillment “ Agra, 14th No v- 
embei 1877 Due to AT., cloth mei chant, the sum of 
R200 only, to he paid next Janumy 1878.” This in- 
strument was stamped with a one-anna adhesive 
stamp The plaintiff claimed in the piesent suit 
from the defendant R2Q0, and mteiest on that 
amount at twelve per cent, per annum fxom the 1 1th 
November 1877, to the date of suit Held by Stu- 
art, C J, and Pearson, J, and Olpfielp, </% and 
Straight, J , treating the suit as one fora debt, that 
•although such instillment was not admissible in 
evidence as a piomissory note, as it was insufficiently 
stamped, it was nevertheless admissible as proof of 
an acknowledgment of such debt Per Spank IK, 

treating the suit as based upon a pronussoiy note, 
that such instrument, being insufficiently stamped, 
was not admissible* in evidence. Kanhaya Lap v 
Stowell „ . 1. 1*. R., 3 AIL, 581 

See Benarsi Das v. Bkikari Pass 

[I, I». R., 3 AIL, 717 

Golap Chand Marwaree v Mobokoom Kooa- 
ree . . , I. L. R., 3 Calc., 314* 

and Akbae v. Khan . 1. 1*. R., 7 Calc., 256 

s. 4 . — Document executed in foreign 

te?mto>y — An unstamped mstiuinent executed in 
foreign territory, and valid undei the law of the 
place of execution, is admissible as evidence m 
Courts of British India, provided it does not affect 
any property situated in Biitish India. (Act XVIII 
of 1869, section 4 ) Narayan Sada&tuv v. Baptiji 
Balal .... 7 Bom., A. C., 140 

B 9. — Account slated*— Interest.— 

Under Act XV III of 1809, section 9, a one-anna 
stamp is the proper Biump for a document containing 
an account stated, and stipulating for payment of 
interest. Girbiiar Naran v , Umar A*ru 

[I. Xi. R., 4 Bom., 320 

1. S 18. — Admission in written state- 

ment and evidence , — Qum re*— Although there have 
been decisions in the English Courts upon the Stamp 
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STAMP ACT, XVIII OF 1869, s. 18-core- 

tinned. 

Act which support the contention that a defendant’s 
written statement and deposition may contain such 
an admission as renders it unnecessary for the plain- 
tiff to put the wntten conti act m evidence, yet do 
not the woids of section 18 oi Act XVIII of 1869 
prevent such a contention ? Anbub Chundeb Boy 
Chowdhey v. Madhub Uhundeb Ghose 

L21 W. R., 1 

2. — an( j SG ^ ar ^ and 

Sell. II, <art. 36. — Admissibility of unstamped 
document for collateral purpose — The plaintiff, as 
administrator of D , sued to recover from the defend- 
ants the sum of R3,000, alleging that, in Febiuary 
1878, the said sum had been entrusted to defendants 
Nos 1 and 2 for investment on D 3 s account, and had 
been advanced by them as a loan to defendant No. 3 
The defendants alleged that the money was ongmally 
the propei ty, not of D but of the plaintiff himself, 
that he had made it ovei as a gift to his daughter P , 
by whom it had been lent to defendant No 3, and 
that defendant No. 3 had duly repaid it to P. In the 
defendants’ written statement it was alleged that the 
gift to P had been made in the month of Februaiy 
1878, and evidence to this effect U as given at the 
trial At the trial, however, the defendants also 
alleged that m July 1878 the plaintiff had executed an 
instrument of gift of B3,000 to P, and they produced 
a document, dated 3rd July 1878, purporting to be 
signed by the plaintiff, wheieby he made over B3,000 
<o P , of which R1,000 was to be held by P. m trust 
for 2) duung D 3 $ life, and to be paid back to plain- , 
tiff on D’s death, and the remaining B2,000 were to 
be the propei ty of P absolutely When tendeied m 

evidence the document w T as objected to as being un- 
stamped, and, theiefoie, inadmissible Held that 
the document, though unstamped, was admissible m 
evidence, on the giound that the purpose foi which it 
was tendeied was collateial to the object of the docu- 
ment, and that its admission did not involve giving 
effect to it as opeiative between the paities to it 
Rustomji JEduljee Ceoos v Cuesetjee Sobab- 
jee Ceoos . . . I. L. R., 4 Bom., 349 

3. Document referred to as 

basis of suit inadmissible as being unstamped — 
Admissibility of other evidence — Even if a document 
is not admissible, as being unstamped, the plaintiff 
might lecover on such part of the case as he could 
make out by other evidence (provided it is ijecoveiable 
with reference to the law of limitation), notwithstand- 
ing that he had m his plaint lef erred to such docu- 
ment as the basis of his suit Noob Bibee v. 
Rumza .jst . . . . 24 W. R„ 198 

8 19. 

See Stamp Act, 1879, s. 26. 

[I. L. R., 3 Mad., 342 

s. 20. 

See Appellate Court — Rejection ob 
Admission op Evidence admitted ob 
Rejected by Coubt below-— Unstamp- 
ed Documents I. Ii. R., 4 Calc., 213 

IV 


STAMP ACT, XVIII OF 1869, s. 20 ^con- 
tinued 

See Special Appeal — Abounds op Appeal 
— Evidence, Mode op dealing with — 

* Admission or Rejection op Evidence 

[10 Bom., 406 

1. JSundi — Insufficient stamp . 

— Evidence — Penalty — Insufficiently-stamped hun- 
dis cannot be leceived m evidence even on payment of 
a penalty under section 20 of Act XVIII of 18o9. 
Mothoora Mohun Roy v Peaby Mohun Shaw 

[I. Ii. R., 4 Calc., 259 : 2 C. L. R., 409 

2. Bond lontien pai fly on one 

and paitly on another paper — Deficiency zn stamp 
— A bond wntten partly on one and paitly on another 
stamp paper, the two aggregating the propei stamp 
leviable, was tendered m evidence without the certi- 
ficate required by section 49 of the Stamp Act Reid 
that there was a deficiency m the stamp on the bond, 
and therefoi e a liability to the penalty undei section 
20. The deficiency must be calculated to be equiva- 
lent to the difference between the value of the stamp 
on one of the papers, and the whole value chargeable 
Anonymous . . . .7 Mad., Ap., 36 

3. Lost deed proved io be 

unstamped — In cases wheie a lost deed is shown not 
to have been stamped, the Court should require the 
same money to be paid, as if the deed itself were pro- 
duced Haban Chundeb Bhoobee v Russice 
Chundee Neogy . . .20 W. R., 63 

4. and s 22. — Admission of 

unstamped document on payment of penalty — Wheie 
a Suboidmate Judge admitted an tmstamped docu- 
ment aftei payment of stamp duty and penalty under , 
Act XVIII of 1869, section 20, and endoised on it a 
certificate that the proper stamp had been levied, but 
found out afterwaids that the oiigmal omission was 
owing to an intention to evade payment of stamp 
duty , — j Reid that the eeitificate was not such as was 
contemplated by section 20, and did not make the 
document admissible, and that the Judge ought, 
under section 22, to have impounded the document 
and sent it to the Collector Pbosunno Nath 
Lahiree v Teipooba Soonduree Dabee 

[24 W. R., 88 

s 24andss. 29 and 144. — Evasion 

of stamp laio — Promissory note not duly stamped — 
That which the Magistrate has to adjudicate upon, 
on a prosecution coming bef oi e him, under section 24 of 
the Stamp Act, is whethei an offence against the Apt 
has been committed, and whether the prosecution has 
been brought befoie him by the proper officer Any 
person who makes himself liable by committing an 
offence withm the terms of section 29 and the follow- 
ing sections, and who is piosecuted by the Collector or 
other officer duly empowered, may be convicted by 
the Magi s ti ate under section 44 If an instrument 
called a promissory note or other document of that 
kind and as such liable to the duty imposed by the 
Act is not duly stamped, the person subject to penalty 
is the pei son who makes it, and not the* person m 
whose favour it is made. The Magistrate of the 

9 a2 
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STAMP ACT, XVIII OF I860, s. 24 and 
ss. 29 and 144 — continued 

distnct should not lnmself .try a case in which he 
instituted the prosecution as Collectoi Queen v J 
Nadi Ohand Polddar . 24 W. R„ Cr., 1 

1. s, 28. — Document requiring anna 

stamp. — Stamp affixed subsequently to execution of 
document — A document which by law requires a one- 
anna adhesive stamp to be affixed, must be received m 
evidence, it, at the time of its being tendered, it 
bears the requisite stamp, even .though such stamp has 
been affixed subsequently to the execution of the 
document Bhaueam Man an Gopal v. Ram- 
naRayan Gopai> . . 12 Bom., 208 

Roor Bibee v Rumzan . 24 W. R., 198 

Kali Churn Das v Nobo Kristo Pal 

r [9 C. Ii. R„ 272 

52. j Power to receive in eoidence 

unstamped note on payment of penalty — Under sec- 
tion 28 of Act XVI II of 1869, a (Jouit has no power 
to admit m evidence an unstamped pionnssoiy note 
(payable on demand oi otherwise) upon the payment 
of the stamp duty, and the penalty laid down m sec- 
tion 90 of that Act Do&abhai Kavasli v Kher- 
badji Hormasji . 7 Bom., O. C., 180 

* 

3. "Promise to pay money and 

c/iain — Promissory note . — A document which con- 
tains a piomise to pay money and a ceitam quantity 
of gram is not a piomissory note for the pui pose of 
the Geueral Stamp Act, 1869, section 28 Muttu 
Chetti v Muttan Chetti 

[I. L. B., 4 Mad., 298 

4* Promissory note — Admis - 

1 sibihty in evidence — In a suit brought on the fol- 
lowing document, dated 25th October 1869 
“ Wheieas I, defendant, have borrowed Rl,5QQ from 
you without interest without a bond, hence I de- 
clare that I shall lepay, on or before 15th Palgun, 
the whole amount as one sum and take back this 
eliitta should 1 fail to repay the amount m question 
on the above date, I will pay interest on tbe same,” 
— it was objected that the document being unstamp- 
ed under section 3, Act X of 1862, the Stamp Act m 
ioice at the date of its execution, it was inadmissi- 
ble m evidence , and it was contended for the plain- 
tiff that it was admissible on payment of the penalty. 
The Judge applied section 28, Act XVIII of 1869, 
and held he had no power to receive it on payment 
ox the penalty Held , the Judge was hound to com- 
ply with Act XVIII of 1869, and was theiefoie 
light in lef using to receive the document Held } 
also, the document was a promissoiy note within 
section 28, Act XVIII of 1869 XTanuan Misser 
v Chatter Bati . . 13 B. L. R., Ap., 33 

S. C. Nukdun Misser v, Chittur Buttee 

[21 W. R., 446 

5, : Promissory note — Insuffi- 

ciency of stamp — The following document, bean ng 
a one anna stamp, was admitted by the Court ot first 
instance and accepted by the lower Appellate Com t 
as bearing a sufficient stamp " My dear sister M 
— -Be it known that R750 on account of the tormoi 


STAMP ACT, XVIII OF 1869, s. 28-fl conti- 
nued. 

note of hand and R225 of to-day’s date, amount- 
ing m all to R975, are due to you by me I pio- 
mise to pay you this sum m two months. I am 
already negotiating foi a loan from another place. 
Rest assured, no harm will come to youi money, 
and for youi satisfaction and secunty this note of 
hand is given to you. Keep this as a vouchor and 
considei the foimei note of no use. At the time 
of payment this note is to be returned to me,” Held 
that tbe document was a promissory note and should 
have borne a stamp of 12 annas The deficiency m 
the stamp could not have been supplied when the 
document was offered in evidence. Makbul Ahmad 
v Irtish arunniss a Begum . 7 IS. W., 124 

0, Document on one-anna 

stamp — Admissibility m evidence on payment of 
penalty . — A promissoiy note upon a one-anna stamp, 
dated m August*. 1870, provided for the inpayment 
of the amount mentioned m it on or before the 12th 
July 1871 In a suit upon the pionnssoiy note, — 
Held that it was not leceivuble m evidence upon 
payment of a penalty Chinn a Peeumal Naiokee 
V . Annammal • 7 Mad., 361 

s. 29. 

See s. 24 . . . 24 W. R., Cr., 1 

1. Prosecution by Collector , — 

Intention to evade payment of stamp duty . — A 
gistiate is bound, for the purpose of ascertaining 

* whether any and what penalty should he nil posed, 
to consider whether a peison piosecuted under sec- 
tion 29, Act XVIII of 1869, had any intention to do- 
fiaud by evading payment of stamp duty Empress 
v Dwarkanath ChowUhry 

[I. Ii. R., 2 Calc., 399 

* 2. — Intention to evade pay- 

ment of duty —Donor and donee of deed of gft .\ — 
Intention to evade payment of stamp duty is not an 
I essential ingredient m the offence described m sec- 
tion 29 qf Act XVIII of 1869 Held tnat the donor 
under a deed insufficiently stamped was pi operiy con- 
victed, hut that the donee had committed no offence 
undei the section. Anonymous 6 Mad., Ap,, 5 

— ss. 34 & 41 and sch. II, arts. 5 

& 20. — Collate) at msti ument — Policy of Insur- 
ance — Assignment and i e-transfer by endoise ment . 
— A policy of msuiance boie three endorsements ; 
the fiist, an assignment of all the light, title, and 
interest of the assured to the P Bank , the second, 
a letiansfei fiom, the P Bank to the assured, all 
claims having been satisfied, the thud, an assign- 
ment by the assured srnulai to the first assignment 
to Messrs B R S Sf Co Held by Mark BY and 
Ainslie, JJ„ that the first and third endorsements 
were liable, as collateral instruments under schedule 
II, clause 20 of the Ueneial Stamp Act, to a stamp 
of one inpeo, and that the second endorsement was 
not cliaigeable with stamp duty Held by Garth, 
C J , that none of the endowments were charge- 
able with duly In the matter of Thompson’s 
Policy . . t I, L. R., 3 Calc,, 347 
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STAMP ACT, XVIII OP 1869— continued. 

ss. 39-40 . — JPi onus ?ory note — JSm- 

dence — A piomissoiy note, not payable on demand, 
executed on unstamped papei, was brought to a Col- 
let toi, undei section 39 ot Act XVIII of 1SG9, foi 
adjudication as to the piopei stamp, who, upon die 
payments pio\ ided m th it section Inning- been made, 
made tlie endciscmeut tlieioon piowded m that sec- 
tion Held that tlie meg utility ot the Coilectoi m 
making- such endorsement did not lendei such pio- 
missory note inadmissible m eudence Gbidhibi 
1)as l Jag- an Nath I. L, R , 3 All , 115 

s. 43. 

See Magistrate, Jurisdiction or— S pe- 
cial Acts— j>t\mp Act, 1869 

LI L B , 3 Calc , 622 

See Collector 1. 1* B , 2 All., 803 

s 44. 

See s 21 . . 24 W. B., Cr 1 

s. 49. 

See s 20 . . ,7 Mad., Ap., 36 

1 sell I and sell. II, art 11. — 

Bond foi payment of money — The plaintiffs diafted 
the following lettei, dated 5th June 1871, and sent 
it to the defendant foi signatuie “ I hate this day 
sold to you 500 to 700 eises ot fiist quality ot hogs’ 
laid ot my nunui.icfcuie and maik, at R.43 per ease 
of eight, tins of ten seeis each, oi two bazai maunds 
nett, as usual, dclneiy to be given and taken in al[ 
twelve months, as it is piepaied, by instalments of 
foi ty to si\ty cases at a tune fiom my manufactory 
commencing fiom this day Cash on delneiy of 
cub lot I engage not to sell any hogs 4 5 laid to any 
paity besides youisehes, noi to make any shipments 
dui mg the teim ot tins contiact without fust obtain- 
ing youi consent m wilting oi I will lendei mysfllf 
liable to youisehes to a penalty of B5,000 by way of 
liquidated damages, without pi ejudicc to youi othei 
lights Should I fail to deli\ei the hogs’ laid to you 
accoidmg to this contiact, and should you fail to 
take dehveiy m any month oi any of the instalments 
of hogs' lard when ie<idy and aftei I ha\e gnen you 
notice in wilting, you must lendei youisehes simi- 
laily liable to a penalty of 115,000 as and by way of 
liquidated damages ” This lettei was signed by the 
defendant, and, as the plaintiffs alleged, foi med the 
contiact between them The lettei boi^ a stamp of 
one anna In an action for a breach of tlie contract, 
it was tendered m evidence by the plaintiffs, and ob- 
jection w r as taken to it that it w^as insufficiently 
stamped, and that it lequned an ad valoi em stamp as 
being a bond for the payment of money under Act 
XV ill of 3 869, schedule I. Held, it was a docu- 
ment winch requned an 8-anna stamp only undei 
ai tide 11 of schedule II of the Act, and the docu 
ment was admitted on payment of the stamp and 
penalty Robert and Charriol v Shiroore 
1 [7 33. L. R , 510 

2. Letter assigning chose 

'(it action out of British India — A lettei by winch a 
chose in action (a debt) was eqmtably assigned does 


STAMP ACT, XVIII OI? I8G3. sell. I and 

seh II. art 11 — conh i c /p,t 

not lequne a stamp wbcie the cl w m ^ cl ion .s not 
in Buti&li India at the tunc of tie isS’g^ment 
OIegji Hanseaj i i 

[S Bom, O C , 163 

1. ail. 15 — Cju e v ' c " — 

Skates la v nb 7 >c cuutyam ; — ij - —IV ,ul 
into tern stomp cb-Tv o p„y ” Vi s. - XV. II of 
1S69 upon a ccn\*-\aucc whc.e ^ _ u ^i „ . : ■«. 

sists of blnues m a jubhc compi i\ n n c a 1 1 1 ’ e 
\endoi The woid “ amount J m iiuJt II, si he Id J 1 
oi that Act sigiunes tlie sum tutal, oi i u » mi o- 
money, fomiing the coiisich iujop, md tV 

41 oi secuied” «.p ply only uoc^esoi a’c « ul 

the like, not to an out *md out c™ ^ o\ i n> In mr 
matter of Fort Canning La>d Co" p\m 

* T16W B.,203 

2 . Gomeit awe — hdt 

jnfg bond — Wheie a document, puipoitmg to Lq a 
con\ eyance and foi only one con sulci aticu, contains 
woids which meicly expiess, though \cij mfoimally, 
the usual co\enant& foi title which every piopeily- 
drawn English com eyance contain*, tin se words can- 
not he con&ideied as constituting an indemnity bond, 
so as to lender the document liable to stamp duty as 
an indemnity bond m addition to the stump duty to 
which it i& liable as a coineyence Anonymous 
case . . . . I. L. R , 1 Mad., 133 

sell II, art. 2. 

See sen I . . . 7B.LR,, 510 

1 — art 5 — Adjustment of a c* 

count — An adjustment of iccount is nit idmi->sible 
m e\idenee unless stamped with a 1 anna *tamp * 
Tariney Churn Aundy v. Abdur R oho van 

[2C X, E.,346 

2. Balance of run tiny 

account — In a i milling account, a bull, te hi uugur 
foiwaid fiom the close ot a preuous yc u *** not to 
be consiaeied a neu b.ilanr e ieq imng a fiesh stamp, 
Act XVIII of i860, schedule II, aitmle 5, pio\iuirg 
foi cne stamp only to be tinted in such a case 
Indra Chand Aswal V Kalle Doss Mittfr 

[24 W B., 439 

3 Xote oi memorandum 

balancing an account — On the 9tli Octobei 1875 
the book containing the accounts between the plain- 
tiff and defendant kept by the plaintiff, was examined 
by the parties aud a balance w,u stiuck in the plain- 
tiff’s fa\oui which was orally appioied and admitted 
by the defendant In a suit by the plaintiff for the 
amount of this balance “on the basis of the account 
book,” — Held that the entry of the balance struck, 
not being signed by the defendant, was rot a note oi 
memorandum of tlie kind mentioned m aiticle 5, 
schedule II of Act XVIII ot lSb9, and did not 
therefoie lequne to be stamped Nand Ram i> 
Ram PE4SAD . I. X*. R.* 2 All, 641 

4 Hath-ihitta — Balance 

of accounts — A liath-chitta, diawnup by only one of 


4 
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STAMP ACT, XVIII OP 1809, sell. II, 
art. 5 — continued, 

two paiiies to a money transaction, and purporting 
to repiesent the balance of accounts between them, ^ 
but not assented to m any way by the othei party, is 
not such a document as is contemplated by clause 5, 
schedule II of the Geneial Stamp Act, and does not 
requne to be stamped Koonjo Mohun Doss v 
Krishna Chunder Shaha . 25 W. R., 361 

5. Stamjp on entry m Jiatli - 

cbilta — When an account in a hath-chitta has two 
sides to it, the one headed <e amount advanced, ” and 
the other headed “amount received,” and the amount 
actually due on such account varies from time to 
time, and depends upon the relation of the amount 
advanced to the amount received, and the signature 
or seal of the borrower is affixed to each entry show- 
ing an advance, suCh an entry is not a note or memo- 
randum wheieby any debt is acknowledged to he due, 
and does not require a stampnmder article 5, sche- 
dule II of Act XVIir of 1869 Brojender Coomar 
v Bromomoye Chowdhrani 

[I. L, B., 4 Calc , 885 :3 C.L, B., 520 

Brojo Gobind Shaha v Goluck Chunder 
Shaha . . I. L. B., 9 Calc., 127 

and art. 11. 

See Appellate Court — Rejection* or 
Admission of Evidence admitted or 

REJECTED BY COURT BELOW— UNSTAMP- 
ED Documents . I. L. B., 4 Calc., 213 

• art. 7. — Panic memorandum 

— Receipt — A hank memorandum informing one of 
their customers that money has been paid to Ins ac- 
r count by a third peison, and has been credited to 
that account, does not reqnue to he stamped under 
article 7, schedule II of Act XVIII of 18G9 In 
THE MATTER OF ACT XVIII OF 1869 AND OF THE 
Uncovenanted Service Bank 

[I. Ii. B., 4 Calc., 829 : 3 C. X.. B., 597 

art. 11. 

See SCH. I . . . 7B.L.R., 510 

1. Agreement to remuner- 

ate pleader for his services — Where a pleader is to 
receive a remuneration under a special agreement 
contained m his vakalatnamah, or m a separate do- 
cument, the document containing the agreement 
must bear a stamp of adequate value Nuthoo 
Lall v. Budree Peeshad . 3 Agra, 286 

r 2. — and s. 14 Agree- 

ing t — Rond — When an instrument consisted of 
’ tv o parts, the first containing a piomise to repay 
with interest a sum of R12-8-0, and the second a 
further promise to give a quantity of gram,-— Meld 
that as an agieement the instrument required a 
stamp of S annas under section 14 of Act XVIII 
of 1869 and schedule II, clause 11, but that, as a 
simple money bond, it was properly stamped with a 
stamp of 2 annas, and that, if the piomisee 
abandoned^ his cl inn for gram, lie could recover upon 
it the principal sum advanced with interest. Chim- 
naji v. Ranu . . . I. L. B., 4 Bom., 19 


STAMP ACT, XVIII OP 1869, soli. II, 

art. II — continued . 

3. Rond, — Agreement 

with covenant sounding in damages . — An instrument 
containing a covenant to do a particular act, the 
breach of which is to he compensated m damages, is 
not a bond, and requires an 8-anna stamp only. 
Remedies on such an instrument and on a bond dis- 
cussed. Gisborne & Co v Subal Bowrt 

[I. L. B., 8 Calc., 284: 10 C. L. B., 219 

4. and scR. I, art. 5,*— 

Bonds for performance of contracts of public woi Its 
— A contract taken by the Department of Public 
Woiks foi the execution of works falls within article 
11, schedule II, Act XVIII of 1869, and must bear 
a stamp of 8 annas Where a contractor’s sureties 
give bbnds for the performance by him of bis agi ce- 
ment, the bonds are chaigeable with duty under 
article 5, schedule I. Anonymotjs . 13 W. B., 353 

* 5 # — Agreement. — A post- 

scirpt to a document contained a stipulation that the 
defendant should return two piomissory notes depo- 
sited with him when a certain house was given back 
to him m good order M eld that the document re- 
quired a stamp of 8 annas nndei Act XV1I1 of 
1869, schedule II, article 11 Motilal v Mun- 
shook Kuramchand . I. L. R., 4 Bom., 328 

6. Receipt for money and 

stipulating payment of interest — An instrument 
which acknowledged receipt of a sum of money and 
r provided for the payment of interest at a specified 
rate per mensem, was held to he an agreement falling 
within Act XVIII of 1869, schedule II, article II, 
Ferrier v. Ram Kalpa Ghose . 23 W. R., 403 

art. 13. — Power of attorney 

under Registration Act , 1871 , s 38. — For a power of 
attorney executed under the provisions of section 33 
(a) of the Registiation Act of 1871 (Act VI 11 of 
1871) a stamp of 8 annas is sufficient under article 
13, schedule II of the General Stamp Act (No 
XVIII of 1869). In re Kesha v Kasinath 

[9 Bom., 43 

art. 15. — Schedule appended 

to deed of sale. — Collateral instrument — A schedule 
appended to a deed of sale does not require to be 
stamped under the piovisions of Act XVIXI of 1869. 
Anonymous ... 6 Mad., Ap., 36 

1. art. 32. — Power of attorney. 

— An mstiument authorising a peison to receive on 
behalf of another such sums as should become due 

i m the course of the execution of a certain work, is 
not an assignment ot money, but a power of attor- 
ney, and is coveied by a stamp of R8 whatever may 
be the amount recovoiahle under it. Bhao VANDAS 
Kishordas v Abdul Husein Mahomed Ali 

[I. Ii. R., 3 Born,, 49 

2. — Valcalatnama .*™- A va- 

kalatnama authorising a pleader to receive, during 
the course of a suit which ho has been empoweied 
to conduct, money or documents receivable by his 
client m the oidmary course of such suit or in con- 
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STAMP ACT, XVIII OF 1869, sch. II, 

art. 32 — continued 

sequence of the oidci oi decree of tlie Court m 
such suit, does not requiie a stamp under Act XVIII 
of 1869 Anonymous . I. L. R. s 3 Calc., 767, 

S C In the matter or Act XVIII op 1869 

[3C lx. R., 13 

art 38 . — Instrument of trans- 
fer — The accused was prosecuted undei Act XVIII 
of 1859, section 29, foi executing a document on 
insufficiently stamped papei. The document recited 
that, “ wheieas A and B have sold to me 2 gundas 
3 cowries of land under a kohal i, dated the "9th of 
Jeyt 1283, m lieu of a consideiation of R695, and 
wlieicas I ha\e returned to the vendois m all 4 cot- 
tahs of land woith about R25, and whereas m lieu" 
of the satd land the said \endois have given me 4 
coctahs of zeiait land heldbv them, now I oi my liens 
shall lia\e no ob]ection oi contest \\hate\ei miegaid 
to the mutu il exchange of lands between the ven- 
dors and me, the purchasei , heiice I have executed 
this clntti by way of conveyance oi deed of exchange 
which may he of service wffien required” Tins 
document boie a stamp of 8 annas, and it was 
executed only by the accused and piesented by him 
foi legislation Held that the document w r as an 
instiument of transfer within the meaning of article 
38, schedule II, Act XVIII of 1869 Empress v 
Dwarkanath Chowdhry 

[I. L. B„ 2 Calc , 399 

STAMP ACT, I OF 1879 
s 3 

See s 7 . . I. L R., 2 AIL, 654 

See s 50 . I. L. R , 12 Calc , 64 

See sen I, art 52 I L B ,6 All , 253 
[LL. R., 11 Calc, 267 

v 

1. Hundi stamped with adhe- 

sive stamps — Admissibility vi endetice — “Duly 
stamped” — The woids “duly stamped ” m section 
3 of the Stamp Act signify “stamped oi wntten 
upon papei bearing an nnpiessed stamp” Gis- 
borne & Co V SUBAXr Bowri 

[I L. R., 8 Calc., 284 : 10 C. L R , 219 

2 cl. 4. — Bond — Prommoi y 

note — Wheie an instrument bearing date the 24th, 
September 1881, stamped with an adhesive stamp 
of 1 anna, and attested, recited tha^ an account 
was made up ot the puncipal and interest due on a 
formei bond executed by the defendant to the plain- 
tiff, and that a certain sum was found due at the 
date of the instrument, the defendant promising to 
pay mteiest at a ceitam rate on the sum thus found 
due and pay the puncipal on demand, — Held that 
the instiument wns a bond within the definition 
given m Act I of 1879, and should he stamped 
accordingly Balkeishna Trimbak v Govind 
Panu Iff aik . . I. L. R., 8 Bom,, 297 

« 

3, (b). — Agreement — 

Bond —Loan of gram m consideration of i epay- 
tng a larger measure of gram*— An attested mstiu- 


STAMP ACT, I OP 1879, s. 3, eL 4 (b)- 

continued 

ment, m which the obligor states that he bon owed a 
ceitam quantity of giam from the obligee and 
agieed to lepay it at a futuie tune m greater quan- 
tity, is a bond within the meaning of section 3 ( 4 ) 
(b) of Act I of 1879, although the instrument is 
silent as to the money value of the gram Where 
the value of such an instiument was ascertained to 
be less than RIO, it was held to be properly stamped 
as a bond with a stamp of 2 annas Magandas 
Khemchand V Ramchanbrjl Hiraji 

[I. L. R„ 7 Bom., 137 

4 . and SC ]^ art< 5 — 

Coin f Fees Act , schedule II, ait 1(b) — Petition 
to withdraw suit — Agreement — Bond. — A petition, 
stamped as an agi cement, having been piesented to 
a Distnct Couit by the parties^ to a suit, mfoimmg 
the Couit that they had enteied mto an agreement, 
whereby, inter aha , the defendant w T as bound to 
dehvei to the planTtiff certain wood, and requesting 
that the suit might be renamed from the hie, the 
District Judge impounded it, levied a sum for insuf- 
ficient stamp duty and a penalty, on the giound that 
it w T as a bond, and foiwarded it to the Collector. 
Upon a lefeience made by the Board of Revenue at 
the instance of the Collector, — Held that the in- 
stiument was not a bond but a petition to the Couit, 
lequumg a couit-fee stamp Reference under 
Stamp Act, 1 879 . I. L. R., 8 Mad., 15 

5. and seh, I, art. 

11. — Promissoi y note — Bond — Impo essed label — 
Impressed sheet — Bvle 9 (a) of the Buies of Govern- 
ment of India of 26th Febi uaiy 1SS1 — Bv a docu- 
ment dated Sth Maich 1882, winch pui ported to he a 
pionnssory note attested bv tlnee witnesses anc^ 
wntten on an impressed label of 2 annas, A pro- 
mised to pay B befoie a ceitam date R135, — Held 
that the document was a bond and must be tieated 
as unstamped foi the purposes of section 34 of the 
Stamp Act, 1879 By a document, dated 23rd June 
1880, stamped with an adhesive stamp of 1 anna, 
puipoitmg to be a piomi&soiy note attested by tw'o 
witnesses, A pi omised to pay R56 to B oi oidci, 
on demand, — Held that the document was not a 
bond but a piomissoiy note Refer* ncf under 
Stamp Act, 1879 I L B ,8 Mad., 87 

1. Cl. 9. — Com^yance — 

Transfer by trustee to cestui que trust — Release — 
Where three executors of a will purpoited to convey 
by deed to one of them, m consideration of a sum of 
RIO, a house to which the lattei was entitled u*ider 
the will, — Held that the deed, having been diawn 
m the foim of a conveyance, was liable to stamp 
duty as such Reference under St4mp Act, 
1879 . . ILR.,7 Mad.. 350 

2, and els. 11, and 19 .— Deed 

of family an angement — By a deed of family an ange- 
rnent, one bi other conveyed a peigunnali and the sum 
of two and a half lakhs of mpees to a younger bio- 
ther, on condition that the latter should release 
certain family property on which ht? had claims. 
Held that the deed was neither a conveyance or a 
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STAMP ACT, I OP 1879, s. 3, els. 9, 11, 19 

— continued. 

settlement, nor an instrument of paitition, withm the 
meaning of Act I of 1879 In the matter of the 
Maharajah op Durbhungah 

[I. L. R., 7 Calc., 21 

' cl, 10. — Unduly damped — 

Hyde 5 (e) of the Government of India, 3id Match 
1882 (attestations of plain sheets subjoined to 
stamped documents , ultra mi es — Of the rules, dated 
3rd March 1882, issued hy the Governor General m 
Council, under sections 9, 15, 17, 32, 51, and 56 of 
the Stamp Act, 1879, rule 5 (e) leqmres that the 
part of an instrument which is written on plain 
sheets of paper attached to the stamped paper must 
he attested hy the parties executing, and by the wit- 
nesses to* the document, — Meld by Keenan, Mut- 
tusami Attar, an<k Brandt, JJ (Turner, C J , 
dissenting), that the rule is ultra vires and mopeia- 
tive foi the piupose of decking an mstiument, 
written conti ary to the provisions thereof, unduly 
stamped within the meaning of section 3 (10) of the 
Act. Per Turner, C J , — An mstiument not written 
in accordance with the du actions m rule 5 (e) is not 
duly stamped Reperence under Stamp Act, 
187$ .... I. Ii.R.,8Mad„ 532 

1. cl. 11. — Partition deed — 

hist of divided property — Agreement to divide out- 
standings — In a document signed hy the members of 
a Hindu family and attested by witnesses, winch 
purported to be an account or list of the shaie of one 
member of the family m the family property, it was 
recited that the paients of the family were to enjoy 
ceitam lands, and that the outstanding debts should 
be divided at a future date, — Held that this docu- 

r ment was not liable to stamp duty as a partition 
deed. Reperence under Stamp Act, 1879 

[I. B. R., 7 Mad., 385 

2. and s. 29, and 

sell. I, art, 87, —Instrument of partition — Com- 
putation of value of property — Meld that the words 
if the final order ” used m the definition of an “in- 
strument of partition M m Act I of 1879 mean not 
the older authorising a partition to proceed, but the 
order passed after the paitition has been made de- 

claring the various allotments of land Also, that 
the stamp duty chargeable under that Act on an 
insti ument of partition is chargeable m respect of the 
entne pioperty sought to be divided, and not merely 
m respect of that portion of it allotted to the appli- 
cant foi partition. Also, that for the purposes of 
that Act, the value of the property is to be computed 
with reference to its market value 2 * 4 * * * * and not with 
reference to the Court Fees Act, 1870. Reference 
bt Board op Revenue . I. L. R., 2 All., 664 

* cl. 17. 

See sen, II, art. 15 b. 

[I. Ir. R., 9 Mad., 140 

. — — Cl. 19 (b). — Settlement — 

Gift ,— The word “ settlement,” as defined m section 
3 of the Stamp Act, suggests the creation of a se- 
parate interest m favour of several persons who may 
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have a legal or moral claim on the settlor or for 
whom he may desire to make a piovision Meld , 

r theiefore, that wheie, because of natural affc *tion, a 
pei son bestowed upon bis sister and her son certain 
land, tlie document was liable to stamp duty as a 
gift and not as a settlement Reference under 
Stamp Act, 1879 . . * I. L. R , 7 Mad,., 349 

* s. 7. 

See s 12 . I. L. R., 5 Bom., 1188 

1 . and s# 3 ? e x t 4 ? ^nd 

sell. I, cl. 5. — . Bond — Agreement with penalty m 

# case of breach —One of the clauses of an instil n opt 
by which one party to the mstiument boundhmW**^ 
m the e'vent of a breach on his pait of any of the 
conditions of the instrument, to pay the other pai ty 
thereto a penalty of R5,000, Jbemg regaided as a 
,{ bond ” within the meaning of Act 1 of 1879, such 
mstiument, if that clause were not so regarded, being 
an agieement chaigeable under that Act with a 
stamp duty of 8 annas, — Meld (Stuart, C, J , dis- 
senting) that the mstiument was chargeable, under 
section 7 of tliat Act, with the stamp duty leviable 
on a bond for R5,000 Per Stuart, C J — That, 
foi the purposes of that Act, the penal clause m the 
instrument should not be regarded separately as a 
bond, but simply as one of the seveial clauses making 
up the entne agieement, and the insti ument was 
only chaigeable with a stamp duty of 8 annas. 
Reference bt Board op Revenue 
' [I. L, R„ 2 All., 654 

2. Conti acts for several loam 

of iice on a single bond , — Const melton — Sixteen 
pei sons boriowcd a quantity of nee fiom the plain- 
tiff, and executed to him a bond for the debt, showing 
how much rice had r been borrowed by each of them. 
They did not bind themselves to repay the entne 
debt jointly and severally Meld that the instru- 
ment should he regarded as comprising sixteen dis- 
tinct contracts, so as to fall within the purview of 
section 7 of the Stamp Act 1 of 1879, and should be 
stamped accordingly. Shabudin Mahomed o, Htr- 
nak Rajnak . I. Ii. R,, 10 Bom., 47 

3. para. 2. — Stamp 9 duty — 

Lease — Pottah — Mortgage — By an instrument 
which recited that A w r as indebted to B m the sum 
of two lakhr of rupees, and that liad taken a fiesh 
loan of R2, 59,000 from B , ths former leased certain 
mouzahs to the latter for a term of twenty years, at 
a yearly rental of RI,40,000. It was provided that, 
from the rent of each yeai, a portion should be de- 
ducted m payment of A *,? debt to B . , so that m this 
way the whole debt should be paid by a series of in- 
stalments extending ovei the term of the lease The 
instrument also contained the usual clauses found m 
pottahs. On the question, what was the proper 
amount of stamp duty leviable on the document, — * 
Meld that though the arrangement intended to be 
effected was partly a lease and partly an usufi uctu- 
aiy mortgage, yet the instrument came within the 
provisions of section 7, paiagraph* 2, of the Stamp 
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Act, and should he stamped as a moitgage only 
In the matter op a reference from the Board 
oe Revenue under s. 4 G of the General Stamp 
Act. Ex paete Hill 

[I. L. R., 8 Calc., 254: 10 C. L. R. s 33 

4. and art 54 . — Release — 

Debts — Annuity — J and £ passed to then* brother 
JS. an instrument which set forth (1) that J" and S 
relinquished their light to certain propeity m favour 
of F , (2) that JE was to discharge ceitam debts, 
and (3) that M was to pay to J and S an annuity 
Meld that the pi o visions m favour of J and S weie 
a mere recital of the consideiation moving from F , 
that no mteiest was cieated m favoui of I and 5 , 
and that, theiefoie, the instrument should be stamped 
as a lelease only Eknath S Gownde i< Jag-g-an- 
natii S Gownde . . I. L. R , 9 Bom , 417 

$ 

s 10 — Mundi — A*hundi for a sum 

of 1x380, payable otlierw lse than on demand, cannot 
be stamped with an adhesive stamp * The words 
c< diawn or made out of British India m clause ( b ) 
of section 10 of the Stamp Act of 1879 apply to the 
entne clause Devaji v Ramakristniah ' 

[I. L. R, 2 Mad., 173 

s. 12 and s. 7. — Conti act by prin- 
cipal and surety on same stamp paper , but separately 
written — Willing on the revet se of a stamp paper — 
Govei ument notifications under the Stamp Act , Force 
of— In a bond engiosscd on a stamp papei of 
sufficient value, and dated the 19th Apnl 1S79, the 
conti act of the principal was wntten first, and aftei 
lus signatuie followed the contiact of the suiety, 
signed by the lattei The document commenced on 
the side othei thin that on which the stamp was im- 
piessod, and teimmatod on the side impiessed with 
the stamp The stamp was not m any way defaced, 
noi was the papei so wmtten as to admit of the 
stamp being used again Feld that the bond consti- 
tuted ouly one instalment, and was piopeily stamped, 
not b6mg open to ob-jection undei sections 7, 12 13, 
and 14 of the Stamp Act, 1879 The construction 
of the w'ords “on the face of the msti ument,” used 
m section 12 of Act I of 1879, considei cd Quest e , — 
Whethei ceitam Government notifications —to the 
effect that an msti ument, commenced on the side of 
the papei other than that on which the stamp is im- 
pressed and completed on the side on which the 
stamp is impressed, is, under section 13 of Act I of 
1879, to be treated as unstamped, and piohibitmg 
writing on the reverse of an impiessed stamped 
papei — aie ultra vires as being more stringent than, 
and, therefoie, inconsistent with, that Act ? Dow- 
late am Haeji v Vitho Radhoji 

[I. L. R., 5 Bom., 188 


13 — Suit on bond — Stamp, Suffi- 
ciency of — A bond stipulated that foi the consideia- 
tion of a loan of R80 the debtoi should deliver to the 
cieditoi on a futuie day “800 an is of giam valued 
at RIO per 100 an is ” The bond was engiossed on 
an 8-anna stamp paper In a suit on the bond for the 
recovery of 800 an is at 4 ams pei rupee or its 


STAMP ACT, I OP 1873, s. 13 —continued. 

pnee, R200, Meld that the bond was adequately 
stamped Bhairab Chundra Chowdhei ® Alee 

• • • I. L. R., 13 Calc., 268 

or 1, T T . ' Y , s : 24 ’ and s ch * n, arts. 16 and 
<51. Certificate of sale of property sold by public 
auction under otde? of Court —Sale subject to mort- 
gage or hen — Mortgage-debt — Interest. Con- 
sideration Wheie a certificate of sale, granted to 
the purchaser of propeity sold by public auction 
under an order of Court, has expiessly set out that 
such sale is made subject to the mortgage right of a 
thud party, the principal sum (hut not the interest) 
clue at the time of the sale on such mortgage i=> to be 
deemed “ pait of the consociation m respect wheieof 
the tianstei is chaigeable with ad talorem dutv” 
under section 21 of the Stamp Act, so that the 
whole consideiation m respect «f which such sale is 
under ai tides 10 and 21 of schedule I of that Act’ 
liable to stamp duty, is the sum of the purchase’ 
money and the principal money so due on the more- 
gage The certificate of sale, therefoie, whenever it 
is possible, should set out the exact amount that is 
due, at the time of the sale, m xespect of the pnnci- 
pal sum secured by the mortgage Semble,—lt is 
otherwise if the mortgage be only recited m the pro- 
clamation of sale, and not expressly set out, as an 
existing incumbrance on the propeity sold, m the 
certificate of Sale Arreais of interest due ou the 
moitgage aie to be excluded fiom such calculation 
since section 23 of the Stamp Act— which enacts 
that “wheie interest is expie^ly made payable by 
the terms of tbe msh ument, &uch instrument shall 
not be chargeable with duty highei than that with 
which it would have been chargeable had no mention 
of interest been made thertin 9 — -applies as much m 
tms case as if the document of tiamtei, on which the 1 
stamp duty was to be calculated, had been the do«u- 
ment iWt jivlnch stipulated foi the payment of 
mteiest Xagtndas Jetchand v Halalkhoee 
Nathwa Gheesla I. L. B., 5 Bom., 470 


2 . 


and seh I, art. 16.— 


Certificate of sale — The stamp duty payable on a 
certificate of sale is governed, not by section 21, but 
by clause 1C, schedule I of the Stamp Act, 1879 
Semble , — That when propeity is meicly sold subject 
to a moitgage it is not sold“ subject to the payment ” 
of the mortgage-debt within the meaning of section 
24 of that Act. Reference under ^tamp Act, 
1S79 . * I !». R., 5 Mad., 18 


3 Stamp on sale certificate . 

— Propeity sold subject to a mortgage— Intel est — 
Transfer of Property Act (IV of 1882), cl 5 (d), ?. 
55 —Wheie property is sold subject to a mortgageor 
other chaige, the payment of such moitgage or 
chaige foi ms, undei ordinal y circumstances, no pait 
of the consideration-money for tbe purchase. The 
stamp duty payable on a document conveying such a 
pioperty is an ad valorem duty on the amount of the 
money paid as consideration for the sale In the 
MATTER OF ACT I OF 1879 In THE MATTER OF A 
REFERENCE TO THE BOARD OF REVENUE 

[I. L. R , 10 Calc., 92 13 C. L. R„ 164 
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4. Certificate of sale — Pur- 

chase-money — Claims on piopeity admitted by the 
parties or established by a decree of a Court should 
be enteied m the certificate of sale and be computed* 
as part of the pm chase money m ascei taming the 
amount of the stamp duty leviable on the certificate 
of sale. Other claims should neither be entered m 
the certificate of sale nor computed as part of the 
purchase-money. It is the duty of the pui chaser to 
provide the stamp. In be Ramkrishna 

[I. L. R., 9 Bom., 47 

— S. 26 . — Lease — Amount of r ent for 

first year unascer tamable — Stamp Act , 1869 , ?. 19 
— When the amount of rent payable for the first 
year cannot be ascertained m older to deteimme the 
proper stamp under schedule I, section 19(5) of the 
General Stamp Actr 1869, foi a lease, and more rent 
is recovered than the stamp affixed wai rants, the 
right to lecover the rent du$ foi the subsequent 
years is not affected In such a case sufficient effect 
is given to section 26 of the Stamp Act, 1879, by 
limiting the amount recoverable for the first yeai to 
the amount which the stamp will cover. Collector 
of Tan jobe v Ramasamier 

LI. L. R., 3 Mad., 342 

s 34. 

See Promissory Note. 

[I. B. R , 8 Calc., 64* 

1. Unstamped “ pi omissory 

note” executed when Stamp Act , 1869, was in force, 
— Admissibility of, as a “ bond 33 on payment of 
penalty —An. instrument which comes within the 
definition of a promissory note in the Geneial Stamp 
Act, 1869, and is not duly stamped according to that 
Act (which was m foice at the date of its execution) 
cannot he admitted m evidence upon payment of i 
penalty under section 34 of the Stamp Act, 1879, on 
the giound that it falls within the definition of a 
bond in the latter Act The levy of a penalty 
authorised under pioviso (1) of section 34 of the 
Stamp Act, 1879, implies a punishment for neglect 
in failing to affix the proper stamp at the tune of 
execution. The word “chargeable” in the above 
proviso means chargeable under the Act m force at 
the date of the execution of the instrument. Na- 
bayanan Chetti v Kartjppathan 

[I. L. R., 3 Mad., 251 

2. Unstamped transfer of 

mortgagee 3 s interest , Effect of — Re-transfer of in- 
terest — Aivatd , Effect of, on transfer — Unstamped 
instrument, Admissibility of, in evidence — Finding 
of fact based on conjecture — Fraud. — On the 17th 
Septembei 1866 Q- gave Z . an usufructuaiy moit- 
gage of certain immoveable property to secnie the 
repayment of R7,101, purporting to be advanced by 
Z. As a fact only R2,301 of that amount were ac- 
tually advanced by Z., the balance, R4,800, being 
advanced by J2. In 1868 Z sold the mortgagee’s 
interest in the deed of mortgage to R for 112,301, 
the transfer being by endorsement and not being 
stamped. In April 1869 & transferred a portion of 
the mortgaged property to A. In Septembei 1869 | 


STAMP ACT, I OP 1879, s. 34 -continued. 

R. sued to have such transfer set aside, claiming in 
virtue of the deed of mortgage and the transfer en- 
doised thereon On the 23rd September 1871 the 
Couit of first instance refused to receive the transfer 
by endorsement m evidence and to proceed with the 
suit, because sucli transfer was not stamped On the 
20th Apul 1872 Z executed a stamped transfer of 
the moitgagee’s inteicst m the deed of moitgago m 
favoui of R R , ti eating the ordei of the 23rd Sep- 
tember 1871 as an interlocutory one, presented the 
instrument of the 20th April 1872, to the Couit, and 
prayed that it would proceed with the suit The 
Court proceeded with the suit and gave R a deciee 
This decree was reversed by the Court of fiist appeal, 
on the ground that that instrument did not cure the 
defect of the transfei by endoisement, and that the 
ordei t>f the 23rd September 1871 was final. The 
deciee of the Court of first appeal was affirmed by 
the High Court in June 1873 Thereupon R made 
a cnmmal charge against Z of cheating, m respect 
of the transfer by endoisement. This charge was 
eventually dropped, and was followed by a reference 
to arbitration by R and Z. According to the agi ce- 
ment to icfei, which was dated the 17th August 
1874, the dispute between the parties was whether 
R. should return the deed of mortgage to Z , and Z. 
return the R2,301 to R or not The arbitrator 
made an award, which was dated the 1 8th August 
1874, which directed, inter aha , that R should 
return the deed of mortgage to Z and Z return the 
R2,301 to R The deed was ictiiined to Z , but the 
money was not returned to R In 1875 Z applied, 
^under Regulation XVII oi 1806, to foreclose the 
mortgage In 1880 the mortgage having been fore- 
closed, S>, as Z 2 3 s representative, sued foi proprietary 
possession of the mortgaged property. The lower 
Courts held that all the acts of R and Z subsequent 
to the disposal of R 3 s suit of 1869 woio fraudulent 
and collusive, anu done with a view to evade the 
stamp law, and the poison actually interested m 
the deed of mortgage V as R and not S„ and on this 
giound, as well as on other grounds, dismissed S 3 s 
suit Per Straight, J —That the tiansfer bv en- 
dorsement of the deed of moitgnge, notwithstanding 
such tiansfer was not stamped, tiansf cried to R , the 
mortgagee’s interest m the deed , that such interest 
could not be re-transfen ed to Z except by a formal 
instrument stamped accoidmg to law, inasmuch as 
any other mode of re-transfer would leave Z under 
the same disabilities as regards the stamp law as 
R , as any quit instituted by Z would, stiictly speak- 
ing, be based, not on the deed of mortgage, but on 
the re-transfer; and that therefore, under these 
circumstances, and having regaid to the fact that Z . 
had not returned the R2,301 to R S. actually, 
though not ostensibly, based his suit upon a re- 
transfer of the moitgagee’s mteiest m the deed of 
mortgage, which was not stamped, and for which he 
had not given any consideration, and consequently his 
suit was not maintainable. Also, that the award could 
not alter the effect of the transfer by endorsement. 
Per Mahmood, J — That the lower Courts were not 
justified in their findings as to the fraudulent and 
collusive nature of the acts of R. and Z. after the 
disposal of R. 3 s suit of 1809, or in finding that the 
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peison actually interested in the deed of moitgage 
was R, and not Z, such findings being based upon 
puie conjectures That the unstamped tiansfei by 
cndoisement was inadmissible to show that Z had* 
liansfened his interest in the deed of mortgige to 
R , whethei R or the moitgagor wished to use it m 
oi dei to show that fact, and consequently Z must 
be still legal ded as the peison interested in the deed, 
and S was theiefoie entitled to maintain the suit 
'&HANKAR IiAL v SUKHRAN 

[I. L. R . 4 All., 462 

3. Promissory note — Aclcnow - 

ledg merit — The plaintiff sued on tv\ o documents, 
signed by the defendant, each beating a 1-anna 
stamp, m one of ivliich a sum of K203 was stated to 
be “ due to you, and payable on the lGtli July,” and 
m the otnei a sum ot R515 was mentioned “for 
•which I give you this wilting, the whole amount of 
which w ill be paid up m full on the 3rd August ” 
Held that the documents weie n<7t mere acknow ledg- 
ments, but promissory notes, and being payable 
otherwise than on demand, were not sufficiently 
stamped, and consequently not admissible m evidence 
undei section 34, Act I of 1879 Manice Chend v 
Jomoona Doss . . I, L. E., 8 Calc., 645 

S C Manick Chund v Jomona Dass 

[7 C. L. R., 88 

4. Admissibility in evidence 

— JSiictence as to time when stamped — When a docu- 
ment, which under the stamp laws lequiies to be 
stamped, is tendcied m evidence, the only question 
foi the Court is wdiethei it bears a piopei stamp lit 
the time when it is tendeied The Couit is not bound, 
noi is it at libeity, to allow the parties to go into evi- 
dence to shew at what time the document was stamp- 
ed Kali Churn Das v Kobo Kristo Pal 

, [9C.L R., 272 

Kooe Bibee v Rumzan 24 W. R , 198 

Bhauram Mad an Gopal v Ramnarayan Gopal 

[12 Bom., 208 

1. s 37 5 and s. 40 —Arbitration — 

Award — Evading payment of stamp dvty — Six pei- 
sons acted as arbitrators m a dispute between two of 
then fellow -villagers, and dehveied tlieir award m 
writing. Subsequently the award w T as filed m evi- 
dence by one of the disputants m the civil suit 
m the Couit of the Munsif of Cuttack, who, on the 
ground that the document bore no stamp, impound- 
ed it and foiwaided it to the Collector, wffio ordered 
* the writer to he prosecuted The Deputy Magistrate, 
to whom the case was refened, summoned the six 
pei sons who had acted as aihitiatois, and fined them 
33,25 each On a leference to the High Court by the 
Distuct Magistrate,— He Id that the conviction w 7 as 
illegal, and should be set aside. Held , also, that tlie 
proceduie laid down m section 37 of the Stamp Act 
must he stnctly followed, and that, before a prosecu- 
tion can he instituted under section 40, the Collector 
is bound to form an opinion as to whether the offence 
was committed with the intention of evading pay- 
ment of the pioper duty. Empress v. Soddanund 
Mahan ty 

[I. L. R., 8 Calc., 259 : 10 C. L. R., 365 


STAMP ACT, I OP 1879, s 37, and s. 40 

— continued . 

2 Duty and penalty on docu- 

meat insufficiently stamped , Determination of— 
Undei the piovisions of the Stamp Act, 1879, the 
duty chai geable on an insufficiently stamped docu- 
ment must be decided with refeience to the Act in 
foice at the date of the execution of the docu m ent, 
hut the penalty leviable is determined m ail cases by * 
section 37 (b) of the StamD Act, 1879 Reference 
under Stamp Act, 1879 I. L R , 5 Mad., 394 

8. 41. — F) esh nut— Cods —Civil 

Procedure Code , 1882 , ss 13, 43— The plaintiff m a 
suit upon a ceitam instrument not duly stamped was 
compelled to pay the amount of duty and penalty 
The defendant was the peison bound to bear the 
expense of pioviding the pioper stamp foi such m- 
stiumcnt. The plaintiff, with fef ei ence to section 41 
of the Stamp Act, 1879, sued the defendant to 
recover such amoust. Reid that such amount could 
not be regarded as pait of the costs m the suit 
m which it w as paid, and a separate suit to recover it 
was maintainable. Ishab Das v Masud Khan 

[I. L. R , 6 All., 70 

1* S. 50 . — Power of Appellate Court 

as to insufficiently -stamped documents admitted in 
lower Court — Wheie a document has been admitted 
m ev idence as duly stamped, such admission can only 
be called m question by the Appellate Couit under 
section 50 of the Stamp Act Reference under 
Stamp Act, 1879 . . I L R., 8 Mad, 564 

2. and s. 3, cL 1. — Unstamp- 

ed document admitted by Original Cour t on payment 
of duty and penalty —Power of Appellate Court to 
review suoh admission — Where the Couit of first 
instance has, on payment of the pi escribed duty and 
penalty, admitted an unstamped document as evi- 
dence, under section 3, proviso 1 of Act I of 1879, 
a supenoi Court sitting in appeal has no junsdiction 
to leview the lower Court’s pioceedmgs, m so fai as 
they concern such admission, except m the case pio- 
vidcd foi by section 50 of that Act Punchanund 
Dass Chovydhry v Taramoni Chowdrain 

[I. Xi. Tt , 12 Calc , 64 

S. 51 — Application for allowance for 

spoiled stamps — Power of Collector as to inquiry — 
Transfer of duty to Deputy Collector — Charge of 
false evidence — Pe^al Code , ss 181,193 , — Section 
51, Chapter VI of Act I of 1879, enacts that “sub- 
ject to such rules as may he made by the Governor 
Geneial m Council as to the evidence wdnch the Col- 
lectoi may requne, allowance shall be made by the 
Collector foi impressed stamps spoiled m the cases 
hereinafter mentioned, &e” According to a mle 
made wuth reference to that section, " the Collector 
may require every person claiming a lefund under 
Chapter VI o£ the said Act, or his duly authorised 
agent, to make an oial deposition on oath, &c.” 
Held , therefoie, that the Collector himself is the 
officer, and no other, to whom pow r er is given by law 
to make mquuies into applications for allowances 
for spoiled stamps, to take evidence on oath m 
leference theieto, and to grant or refuse such appli- 
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cations, and lie cannot delegate Ins authority in the 
matter Reid , therefore, where a person had applied 
foi a refund undei Chapter VI ot Act I of 1879, and 
the Collector made ovei the application for enquiry to 
a Deputy Collector, that the Deputy Collectoi was 
not entitled to put the witnesses produced by the ap- 
plicant on their oaths, and consequently, in reference 
to the statements of such witnesses, no chaige under 
section 181 or section 193 of the Penal Code was 
sustainable. Empress v. Niaz Ali 

[I. L. E., 5 All., 17 

s. 61. 

See Abutment (Appendix) 

[I. L. B., 8 All, 18 

1 , and ss. 3 (10) & 57. — 

Rules of Governor General, 3rd March 18S2, 6 (e ). — 
Construction — Stamped paper ., — Writing on reverse 
side, Effect of— In exercise of tjie powers conferred 
by sections 9, 15, 17, 32, 51, and 56 of the Stamp Act, 
1879, the Govemoi General m Council made, and pub- 
lished by a notification dated the 3rd March 1882, cer- 
tain rules, and, inter aha. Rule 5 (e), which was as fol- 
low's “ When a single sheet used under this mle is 
found insufficient to admit of the entne instrument 
being written on the side of the paper which bears the 
stamp, so much plain paper may he subjoined thereto as 
maybe necessaiy for the complete writing of such in- 
strument, provided that in every such case the side of 
the sheet which hears the stamp must be covered by a 
substantial part of the instrument befoi e any part of 
the latter can he wntten on the plain papei joined to 
such sheet. Piovided, further, that the part of the 
instrument written on the plain papei must he at- 
tested by the signatures oi maiks of all the persons 
r executing the document and the witnesses to the 
same” Reid that this rule was an enabling lule, 
and did not make it obligatory on parties not to write 
on the reveise side ot an impressed stamp papei, so 
as to make it an offence under section 61 if they did 
so wnfce. Reference undeb Stamb Act, 1879 

[I. L. B„ 7 Mad., 176 

2. Promissory note — Insuffi- 

cient stamp. — “ Accepting ” — The term e< accepting” 
used in section 61 of the Stamp Act, 1879, 
does not mean “leceivmg” hut ‘‘executing as ac- 
ceptor” To receive a piomissory note not duly 
stamped and put it m suit does not constitute an 
offence under section 61 of the Stamp Act, 1879. 
Queen v . Gulam Hussain I. L. B., 7 Mad., 71 

& and g. 04, — Receipt . — Ac- 

knowledgment by letter — Where the receipt of money 
exceeding R20, m satisfaction of a debt, is ac- 
knowledged by letter without a receipt stamp being 
affixed, the wnter is’ liable to punishment under sec- 
tion 61 of the Stamp Act, 1879. Repebence under 
Stamp Act, 1879 . , I. Ii. B., 8 Mad., 11 

4. and ss. 37, 40, & 69. 

— Offence under Stamp Act — Execution of unstamp- 
ed document, — Sanction by Collector to prosecute — 
Procedm e —*Abetment — A executed to JB on plain 
paper an instrument wluch should have been executed 


STAMP ACT, I OP 1879, s. 61 and ss. 37* 

40, & 69 — continued . 

on a papei bearing a 4*anna stamp R, filed a suit 
against A m the Civil Coiut and produced the 
i mstiument m evidence The Civil Court called upon 
B. to pay the duty and penalty, and, on B *s lcfusal 
to pay, impounded the mstiument and sent it to the 
Collector, The Collector, concurring with the opinion 
of the Civil Court, sanctioned the prosecution, in the 
Criminal Comt, of both A and JB , hut without 
lequn mg the payment of the duty and penalty The 
prosecution resulted m the conviction of A under 
section 61 of the Stamp Act I of 1879 and of JB oi 
abetment of A ’s offence Reid that the convictions 
were illegal, inasmuch as the Collector failed to allow 
an opportunity of paying the duty and penalty 
Reid, further, that mere receipt of an unstamped 
instrument did not constitute the offence of abetment 
of tbe execution of such an instrument. Empress v, 
Janki .... 1. 1>. B., 7 Bom,, 82 

5, — and ss , 37 fa 4 0.— Of- 

fence against stamp law . — Sanction to prosecute 
Intention to defraud,— A Collector is not bound to 
hold a foi mal enquiry, oi to record pi occed mgs before 
directing a prosecution undei section 40 of the 
Stamp Act, 1879, for an offence against the stamp 
law The law does not require intention to he proicd 
as part of such offence Queen-Empbt-ss v Palanc 
[I. E. E„ 7 Mad., 537 

• s. 64. 

See s, 61 , I, E. B., 7 Bom,, 82 

r and s. 69. — Refusal to give 

receipt. — Sanction of Collector necessary before 
prosecution — Jurisdiction, Want of, — Prosecution 
foi an offence committed m coutravention of section 
64 of the Stamp Act I of 1869 cannot he instituted 
unless with the pluvious sanction of the Collector 
undei section 69 of the same Act, Queen-Empbehs 
v Jethmal . . . I. E. B., 9 Bom., 27 

g, 07. — Document executed with in- 
tent to defraud revenue — The second clause of 
section 67 of the Stamp Act, 1879, is not con- 
trolled by the first clause of the section, winch 
refeis only to bills of exchange and piomissory notes, 
hut applies to all cases m which a document is exe- 
cuted with intent to defiaud the Government of 
stamp duty. Repeeence undeb Stamp Act, 1879 
[I. L. B„ 9 Mad, 138 

o 

s. 68. — Court-fee stamps.— Sale by 

unlicensed person — Stamp Act, XVUlof 1809, k 
48.— Act VII of 1870 {Court Fees Act), v 34 . — The 
sale of comt-fee stamps without a license was not 
an offence under the Stamp Act, XVIII of 1869, but 
is now' specially made so by section 68 of Act I of 
1879. Empress op India v, Jallu 


s. 69. 

LI. L. R., 4 All., 210 

Sees 61 

I. Ii. E , 7 Bom., 82 

Sen g 64 , 

I. L. R., 9 Bom., 27 

See Collector . 

I. Ii. R„ 2 All, 808 
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See Cases under Stamp Act, 1869, sch. 

II, art 5 

1. art. 1. — Acknowledgment 

— Math- chit La — Whethei au account signed by a 
debtor in tlie boohs of his cieditoi amounts to an 
acknowledgment within the meaning of the Stamp 
Act (I of 1879), schedule I, article I, is a question 
depending m each case upon the foim and intention 
of the entiy Binja Ram v Rajmohun Roy 

[I. L.E, 8 Calc , 282 

2 Stamp duty — Math- j 

chitta — Evidence — Acknowledgment — An account 
in a hathclntta, showing advances of money made tc, 
and pai t-payment made by, the defendant, t}ie whole 
amount being m the handwriting and signed by the 
defendant, is admissible in evidence without being 
stamped Btojender Coomai v j Biomomoye Chow- 
dhram , I L R , 4 CaL , SS5, "followed Beojo 
GoBIND bHAHA V . GOLCJCE ChUNDER SHAHA alias 

Goluck Shaha I. L. R., 9 Calc., 127 

3 Acknowledgment — 

Ptomise in 'writing — Conti act — Conti act Act , IX 
oflS72 , a 25, cl 5, and s 62, III (a), — A ldiata, oi 
account stated, bearing a stamp of one anna, but 
containing no pi omisem writing, — Meld to be a rneie 
acknowledgment sufficiently stamped, and not a con- 
tract within the meaning of section 25, clause 3 of 
Act IX of 1872. Chowksi Himutlal v Chowksi 
Aciirutdal 4 . . I. L. R., 8 Bom., 134 

4. and art. h —Ac- 

knowledgment — Admissibility m evidence — The de- 
fendant, m two letters to the plaintiff m respect of 
certain conti acts to soli Government securities, ac- 
knowdedged his inability to give delivery, and aftei 
calculating tlie amount of the'* differences between 
the conti act puces and the market puces on the 
dates of deliveiy, stated that the amount in lcspect 
of the first conti act “is due to you, and payable on 
the 10th July/ 1 and tli^t the amount m respect of 
the other conti act was R515, 4 the whole amount 
of which will be paid up m full on the 3rd and 4tli 
August 99 Both letters weie stamped with a one- 
anna stamp Meld that they were insufficiently 
stamped and inadmissible in evidence Manick 
Cjiund v Jomona Dass . . 7 C Xi. R , 88 

5. C Manick Chund v Jowoona Doss 

[I.i. R. s BCalc., 645* 

sch. I, art. 5. 

See sch. I, aet 1 7 C. L. E., 88 

[LL R„ SCalc ,645 

1 . and art. 28.— In- 

demnity note given to railway company by con- 
signee — Agreement — An indemnity note, passed to 
o railw ay company by a consignee and bis surety m 
respect of goods deliveied to the consignee, and tor 
which he is unable to pioduce the railway receipt— 
by which note they undeitake to hold the railway 
company, its agents, and servants, haimless and in- 
demnified m lospect of all claims to the said goods 


STAMP ACT, I OP 1879, sell. 1, art. 5 

and art. 28 —continued 

— is not an “ indemnity bond ” falling undei article 
28, schedule I of the Stamp Act, I of 1879, but 
is an agieement falling undei clause (e), aiticle 5, 
schedule I of that Act, and, consequently, charge- 
able fmly with a stamp duty of S annas Anony- 
mous Case . 1 IL.R.,5 Bom., 478 

2 (e) and art. 44 (a), — 

Agi cement — mortgage — In a contact for woik to 
be peifoimed enteicd into by a contiaetor with the 
Executive Engmeei of a distnct, it was stipulated 
that payments should be made fiom time to time to 
the contiactoi as the woik progies&ed, and that tbe 
Engmeei might retain 10 per cent on the value of 
the woik done to covei compensation foi default on 
tlie pait of the contiactoi and as security for the 
piopei pei f oi mance of the contract Meld that 
this conti act was chaigeable with stamp duty as au 
agieement under article 5(c) and not as a mortgage 
undei article 44(a)* of schedule I of the Stamp Act, 
1879 Reference under Stamp Act, 1S7D 

[I. L R„ 7 Mad. ? 209 

sch. I, art, 11. 

See s 3 . . I. L. R., 8 Mad., 87 

Bill of exchange 

otherwise than oi» demand — Impressed stamp — A 
bill of exchange for R500 payable otherwise than on 
demand, must, undei article 11 of schedule I of the 
Act, bo stamped with an impiessed stamp of the 
value of 6 annas Radhakant Shaha v Aehoy- 
chubn Mitier . . I. L. R„ 8 Calc., 721 

S C Radhakant Shuba i Abhoy Churn Mit- 
ter . 11 C. L. R., 31<> 

art. 16. 

See s. 24 I. L. R., 5 Bom , 470 

1. Cettijicate of sale — 

The stamp duty payable on a certificate of sale is 
governed not by section 21 but by schedule 1, aiticle 
16 of the Stamp Act, 1879 Reierexce erom Dis- 
trict Judge under s 49 or Siam? Act 

[I. L. R., 5 Mad., 18 

2. Certificate of sale — 

Purchase of equity of redemption — Duty — Where 
the equity of ledemption of an estate is sold in exe- 
cution of a decice, the stamp duty leviable upon the 
certificate of sale must be calculated upon the 
amount of the purchase-money only. Rebee^nce 
under Stamp Act, 1879 . I. L R,, 7 Mad., 421 

3. - — - Certificate of sale — 

Practice — Ad valorem stamp duty . — Sale , subject 
to mortgage hen, of propeily m seieial lots — 
Stamp duty payable by purchaser of one lot , how 
calculated — In execution of a decree, certain im- 
moveable piopeity was attached and sold in eight 
lots to different persons, subject to a mortgage 
The applicant was one of the pui chasers, and applied 
for a sale certificate A question aiosc whether, m 
computing stamp duty, the whole amount of the 
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principal mortgage-debt, or only a proportionate 
amount of it, was to be deemed a part of the con- 
sideration. On reference to the High Court, — Reid 
that tbe whole amount of the puncipal mortgage 
debt, and not merely a proportionate amount ?if it, 
was to be added to the price, and the total amount 
to form the consideration upon which an ad valorem 
stamp duty was to be calculated, each purchase 
obtaining a separate sale certificate In' ee the 
application op Vishnu Keshav Sathe 

[I. L. R., 10 Bom., 58 

art. 21. 

See s 24 . . I. Ii. R., 5 Bom., 470 

1 1, — Conveyance by vend- 

ors under one denomination to the same person's 
purchasers under another denomination. — Eight 
persons, the owners of a tea estate, purported to 
convey their rights m the estate to a company , the 
consideration expressed m the deed of conveyance 
being $13, 320, payable m shaies and debentures of 
the company taken at par. The only shareholdeis 
or debenture-holders of the company were the eight 
persons who purported to sell the estate to the com- 
pany. Reid that, although the conveying parties 
were the shareholders of the company, there was 
just as much a sale and transfer of the property and 
a change of ownership as there would have been if 
the shareholders had been different persons, and 
that the proper duty payable on the conveyance was 
therefoie that mentioned m article 21, schedule I 
of the Stamp Act. In ee Kondoli Tea Com- 
pany . . . . I. L. R., 13 Calc., 43 

* 2. — — and art. 60 (cl. b). 

— Transfer of lease . — Transfer of a share of a 
partnership — Wheie a transaction is in substance 
a sale of a share m a partnership, and the transfer 
of a share in a lease only forms part of the subject- 
matter of the sale, as being a part of the partner- 
ship assets, the transaction should be regaided not 
as the transfer of a lease, but as the sale of a shaie 
in a partnership, and the duty payable m respect 
thereof should be that falling under schedule I, 
article 21 of Act I of 1879 In ee Mengklas Tea 
Estate . . . I. Xi, R., 12 Calc,, 383 

— r art. 27. 

See SCH. II, AET. 11. * 

[I. If. R, 8 Mad., 14 

1 art. 28. 

See son I, aet 5 I. L. R., 5 Bom., 478 

art. 36. — Instrument of gift 

—-Endorsement at foot of document — On the 3rd 
of April 1878, on which date the Stamp Act XVIII 
of 1869 was in foice, A. passed to JB a document 
on plain paper granting JB an annuity chaiged on 
the revenues of a village On the 24th of Apul 
1879, the Stamp Act I of 1879 being then in foicc, 
A adopted (7- as hex son, and C. three days after- 
w aids made the following endoisement upon the do- j 
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cument ; “ I consent to act according to this 

sanad 99 Reid that the instrument should be starap- 
r ed with a single stamp a’s an instrument of gift, 
under aiticle 36, schedule I of Act I of 1879. In 
ee Bhayanibai . . 1. 1*. R., 7 Bom., 194 

■ art. 37. — Partition, In- 

strument jof — Arbitration. — Award — An award di- 
recting partition of property if signed by tbe parties 
interested by way of assent to the award, becomes 
thereby an instrument of partition and should be 
stamped accordingly Amaesi v Dayal 

[I. L. R., 9 Bom,, 50 

1, art. 39 (b). — Lease.— Rent* 

— A mitteidar executed a peipetual lease of certain vil- 
lages for Rl, 954 per annum. Of this, Rl, 554-10-7, 
representing the Government peshkash, the lessor 
dnected the lessee to pay to Government and the 
balance R400 to hifiiself . The lease was written on 
a 20-rupee stamp paper. Reid that the sum of 
Rl,954 represented the rent, and that the stamp 
duty was to be calculated theieupon. Reference 
from Boaed of Revenue . I. L. R., 7 Mad,, 155 

2. (a), (d). — Rent — Pre- 

mium — Mortgage. — Lease — By a document purport- 
ing to be a lease, certain land was leased for four years 
at a rent of Rl 5 per annum Out of the total rent 
it was stipulated that R50 should he paid in advance 
and the balance RIO at the end of tbe term,— Reid 
that the payment of R50 m advance was not payment 
of" a premium or fine within the meaning of article 
39(c) of the Stamp Act, 1879. By a document pur- 
porting to be a rent agreement, tbe lessee took a 
shop for five years, agreeing to pay R30 per annum 
as rent, depositing one yeai’s lent with the lessox, 
which was to be ci edited to the rent of tbe last year 
of the teim,— Reid that the deposit of one year’s 
rent with the lessor was not a fine or premium 
within the meaning of article 39(c) of the Stamp 
Act, 1879 By a document purporting to he an 
instrument of moitgage, the owner of certain laud, 
being indebted in a certain sum, conveyed tbe land 
to his creditor for nine years m liquidation of the 
principal and interest of the debt. The ci editor was 
to take the pioduce of the land, enjoy the profits or 
suffer the los s, and pay R3 5 per annum as rent. Reid, 
further, that the document was a lease with a premium 
liable to duty under article 3 9(d) of schedule I of 
•the Stamp A$t, 1879. Reference under Stamp 
Act, 1879 . . . I. L. R , 7 Mad„ 203 

3 and sell. art, 

13, el, (b). — Kabuliat or lease of immoveable 
property for any purpose other than that of culti- 
vation. — Stamp duty. Exemption from, of such lease. 
— A kabuliat or lease relating to immoveable pro- 
perty let to a tenant for any purpose other than that 
of cultivation is not such a lease as is contemplated 
by aiticle 13, clause (5), of the Stamp Act I oi 1879 so 
as to be exempt irom stamp duty, but is chargeable 
with such duty under schedule I, article 39, oi that 
Act. Naeayan Eamchandra v Dhondu Ra&hu 
[I. Xi. R„ 10 Bom., 173 
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[I. L. R., 7 Mad., 209 

1. els (a) & (b) —Mort- 

gage deeds — Covenants for quiet enjoyment — Per 
Curiam — Clause (a) of article 41< of schedule I of 
the Stamp Act, 1879, applies only to those deeds m 
which possession of the moitguged piopeity is gnen, 
or agieed to he given, at the time of the execution of 
the deed, oi m other woids, where immediate posses- 
sion of the pioperty is given, or agreed to be given, by 
the teims of the deed to the inoitgagees Per 
Garth, C J — The principle of the distinction 
between the two classes of moitgages named m 
aiticle 44 is that, wheie the title to the land and the 
possession or immediate right to possession bftth pass 
to the mortgagee, the same duty is charged as upon 
a conveyance by way of sale , but when the title only 
passes, and possession, oi the light to possession, does 
not, the lower duty is chargeable. *Per Mitter, J — 
The woid “given” in clause (a) of aiticle 44 points 
out that only those tiansactions aie intended to be 
covered vvlieie the transfci of possession takes place m 
consequence of the agreement on the pait of the 
moitgagoi to delivei ovei possession as part of the 
secunty foi the moitgage-money , but wheie the 
moitgagee becomes entitled to enter upon possession 
lriespcctive of the consent of the mortgagor to make 
over possession, clause (a) will not apply Pei 
Field, J — The Stamp Act is a Revenue Act, and the 
l ulc of construction of such Acts is, til it in case of a 
doubt, the constiuction most beneficial to the subject 
is to be adopted The words c< agieed to be given” 
m aiticle 44, clause (a), can only apply wheie theie 
is an expiess oi implied agreement to give possession , 

* they will not apply where theie is no such agieement, 
express or implied, but the effect of the document is 
such that a moitgagee has meiely a right which he 
can enforce m a Court of law r to obtain possession 
Anonymous Case . I. R. R., 10 Calc., 274 

2. Construction — A 

moitgage-deed, dated the ltli August 1883, stipulated 
that possession was to be given to the mortgagee 
aftei the 31st May 1818, if the moitgage loan was 
not entirely repaid by that date On the question 
being referred to the High Couit, whether clause {a) 
or clause (b) of article 44, schedule I, Stamp Act I of 
1879, applied to the case, — Reid that clause ( b ) ap- 
plied The intention of clause (a) is to cover cases of 
mortgage with possession, and the w oras “agieed to 
be given” aie to he lead as if the wmids “ at the time 
of execution }> immediately follow ed and qualified the 
word “given ” Clause ( a ) should be lead as if it 
weie worded “when possession of the piopeity * 

* * is given by the mortgagoi at the time of 
execution, or is agreed to be then given, and not 

* # # < £ 1S th en agreed to be given” 

IIlNGANGHAT MILL COMPANY V REKCHAND 

[I. Xj. R., 8 Bom., 310 

3. Stipulations not 

creating fresh obligations — Under the ordinary law 
of mortgage the mortgagor is bound, so long as the 
equity of redemption remains with him, to indemnify 
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the estate against expenses incurred m protecting the 
title So that w here a mortgage-bond contains stipu- 
lations under which the mortgagor engages to repay 
to the mortgagee any costs he may incur in suits 
hrouglit against him by tbe mortgagors co-sharers, 
and also anj- debts charged upon the mortgaged pro- 
perty which the mortgagee may pay, the stipulations 
do not ci cate any fresh obligation, and require no 
additional stamp duty Damodar Gung-adhur v. 
Yamaneav Lakshman . I. R R., 9 Bom., 435 

4 and St 3 gek 

art. 29, and art. 5 (C) — Mortgage — Assignment of 
growing coffee —By an agieement made the fiist day 
of Septembei 1884, A , m consideration of Rl, 00 l) to 
be advanced to him by B , assigned to B the whole 
crop of coffee then gi owing upon a certain estate, 
upon trust, inter aha , to secure the repayment of the 
sum advanced It*was stipulated that A should 
cultivate the crop till maturity and deliver it to JB. 
Reid that this document was a mortgage liable to duty 
under aiticle 44 (6) of schedule I of the Stamp 
Act, 1879 Reference under Stamp Act, 1879 
[I R. R., 8 Mad., 104 

ar t. 49. — Pohctj of insur- 
ance — Life policy — JBeng Peg X of 1829 — Per 
Broughton, J — Rdd that, inasmuch as Regula- 
tion X of 1S29, was not lecogmsed by the Supreme 
Couit, life policies of insurance issued before 1860 
did not requne a stamp Rajnarain Bose v. 
Universal Lite A&surance Company 

[I L. R , 7 Calc , 594 : 10 C. R. R., 561 

1. art. 50. — Court Fees Act, 

sch II, ait 10 {a) — Power to vakil to obtain, 
copies f om Collectoi 3 s office — Stamp —A document 
autlionsmg a vakil to apply for copies of recoids 
from the Collectors office is properly stamped wuth 
a couit fee stamp under article 10 {a) of schedule 
II of the Court Fees Act, 1870, and does not requne 
to he stamped as a power of attorney under aiticle 
50 (5) of schedule I of the Stamp Act, 1879. Re- 
PEEENCE UNDLR STAMP ACT, 1870 

[I. L. R., 9 Mad., 146 

2 . el. (b) — Court Fees 

Act, sch II, art 10 (a) — Yakalatnama — Power - 
of -attorney — A document was given to P by thnty- 
six peisons jointly iriteiested m a ceitam sum of 
money authoiismg him to appear before a certain 
officei and leceive payment theieof Meld tliat^the 
document was a power of attorney, and that conse- 
quently the propel stamp duty was one rupee, levi- 
able under the Stamp Act, 1879, schedule I, article 
50 (6) Reperence under Stamp Act, 1879 

[I. L. R., 9 Mad., 358 

1 . art. 52, and s. 3, cl. 17. — 

“ Sarkhat 3 — J Receipt — The defendant m a suit on 
a bond set up as a defence that the bond had been 
paid m part m sugar-cane juice, and as evidence of 
this fact produced a document called„a “ sarkhat,” 
alleged to be signed by the plaintiff, acknowledging 
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and s. 3, el. VI —continued. 
the receipt oi sugar-cane juice, the price of which 
exceeded R20. There was nothing m this document 
which showed that the sugar-cane juice had been 
received m part satisfaction of the bond Meld 
that the document was not a “ receipt/ 5 within the 
meaning of the Stamp Act, 1879, but a memoran- 
dum of sugar-cane juice supplied, and requited no 
stamp, Debi Pra&ad v Rupu 

[I. L. B., 6 All., 253 

2. Receipt — ’Entry signed 

by creditor in debtor’s book dischat gmg debt — An 
entry made by a creditor m tbe khatta-book of the 
debtor, and signed by him for the payment of a sum 
‘of money m discharge of a debt is a “ receipt 55 
within the meaning of section 3, clause 17 of the 
Stamp Act, and as such must he stamped under 
article 52, schedule 1 of that Act Queen-Empress 
v. Juggernath I. Xj. R., 11 Calc., 267 

r 

art. 54. 

See s. 7 . . I. L. R., 9 Bom., 417 

— — art. 57. — Settlement. — Stamp 

duty . — Under aiticle 57 of schedule 1 of the Stamp 
Act, 1879, stamp duty on a settlement is to be calcu- 
lated on the value of the propel ty settled as set 
forth m such settlement Meld that these terms 
do not mean the value of the interest or interests 
created by the settlement, hut refei to the value of 
the property settled, which, it was intended by the 
Legislature, should he set forth m the settlement 
REFERENCE UNDER STAMP ACT, 1879 

[I. Xi. R., 8 UjfacU 453 

art. 60. — Transfer of estates 

and mining ? ights held under lease —In consider- 
ation of a sum of £87,500, two coffee estates, opened 
out on land held undei a lease for fifty yeais, 
together with the mining rights theiem, also held 
under lease foi a term of forty-eight years, were 
transferred by deed for the residue of those teims 
Meld that the stamp duty payable on the transfer 
deed was to be regulated by tbe provisions of clause 
60 of schedule I of the Stamp Act, 1879 Refer- 
ence prom Board op Revenue under Stamp 
Act, 1879 . X. L. R., 5 Mad., 15 

Sell. XI, art. 11, and sell. X, art. 

27. — Vakil — ’Entry on roll of advocates — Exemp- 
tion from duty — By article 11 '(a) of schedule II of 
the Stamp Act, 1879 (which exempts from duty the 
entjiy of an advocate, vakil or attorney on the roll of 
any High Court when he has previously been en- 
rolled m a High Court established by Royal Chartei), 
a vakil on the roll of the High Court, Madias, who 
applies to he entered on the roll of advocates, is ex- 
empted fiom the duty prescribed by article 27 of 
schedule I of the said Act In re Parth\saradi 
[I. L. R., 8 Mad, 14 

■' — art. 12 (b) — Security bond 

for due accounting for “ property ” received by vn- 
tue of office —The question was whether a bond exe- 
cuted by the smokos oi an ofhcei of Govci indent to 


STAMP ACT, I OP 1879, sch. II, art. 12 

(b)- continued. 

secure the due execution of his office and the due 
accounting by him of “ public moneys, deposits, 
notes, stamp paper, postage labels, or other pro- 
pel ty” of Government committed to his charge was 
oi was not exempted from stamp duty by the provi- 
sions of article 12 (5) of schedule II ol Act 1 of 1879 
regard being had to the words * e other property 55 
Per Stuart, G J that such bond was one to secure 
the “ due execution of an office 55 and the “ due ac- 
counting foi money received by vntue thereof/ 5 and 
nothing more, as the woids “or other property 55 
must be taken to mean property of tbe same kind as 
previously mentioned, and theiefoie “money 55 or 
the like of money, and such bond was theiefoie ex- 
empted fiom stamp duty by the ’provisions of aiticle 
12 (b) *>f schedule II of Act I of 1879 Per Old- 
field, J, that inasmuch as the words m article 
12-(&) of schedule II of Act I of 1879 “ ox the due 
accounting foi money received by virtue thereof 55 
should be rogardeS. as mere surplusage, and the “ due 
execution of an office 55 and the “ due accounting for 
money received by virtue thereof 55 be considered one 
and the same thing, and as the due accounting for 
propei ty received by him by virtue of bis office was 
the “ due execution of his office 55 by tbe officer m 
this case, such bond was one foi the *• due execution 
of an office, 55 and was theiefoie exempted from 
stamp duty Per Spankie, J , and Straight, J. t 
that inasmuch as the words m article 12 (/>) ol 
schedule II of Act I of 1879 could not bo regarded 
as meie surplusage, and thoie was a distinction 
<}iawn by the Legislature between the “ duo execu- 
tion of an office 55 and the “due accounting for 
money received by vntue theieof/ 5 such bond was not 
one for the " due execution of an office/ 5 and being 
one for the due accounting for “ property 55 it was 
not one foi the due accounting for “ money/ 5 and 
therefoic it was lfot exempted from stamp duty. 
Reference by Board of Revenue, N.-W, P. 

[I. L. R., 3 All., 788 

art. 13. 

See Son I, art 39 

[I Ii. R., 10 Bom., 173 

X. el, (b ), — L ease by 

a cultivator. — ■ Definite term — Annual rent • — Clause 
(b), article 13 of schedule II of Act I of 1879, 
exempts all leases executed m the case of a cultiva- 
tor without the payment or delivery of any fine oi 
premium, wftatevei the reserved or annual rent may 
be, provided it he for a definite term not exceeding 
one year, and also whatever the term may he, pro- 
vided the annual lent reseivod does not exceed R100, 
In re Bhavan Badhar . I, L, R., 6 Bom., 691 

2. ~ and (g ). — Lease 

qi anted to a cultivator — Kahvhat — Exemption 
fiom stamp duty-— By the teim “ cultivate! 55 m 
aiticle 13, schedule II ol the Stamp Act, 1879, only 
tho^e peisons are connoted who mtually cultivate 
the soil themselves oi who <ulti\ute it by members of 
then household, oi by then seivants, oi by lined 
Inborn, and with tltfui own oi hired stod The class 
oi husbandmen or actual ugucultui ist& is meant, 
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STAMP 'ACT, I OP 1879, sch. II, art. 13, 

els. (b) and (c ) — contiiived 

not f aimers, middlemen, oi lessees, even though cul- 
tivation may he cained on to some extent by such 
persons m the area covend bv then lease Reid 
therefore, wheie the land, the subject of a kabuliat 
(counterpart of a lease), was for a large part not cul- 
tivable or susceptible of being tieated as a “ cultiva- 
tor's” holding m any legitimate sense of that -word, 
that such kabuliat was not exempted from stamp 
duty under ai tide 13 (c), schedule II of the Stamp 
Act, 1879 Reference under Stamp Act, 1879 
In the matter of Lachman Prasad 

[I. L. R., 5 All., 360 

1 art. 15 (b) and s. 3, cl. 

17 — Receipt — Consideration — Bai rister’s fee , 
Honorarium not meices — A leceipt given by a Bar- 
ristei foi a fee is exempted from stamp duty by 
article 15 ( b ) of. schedule II of the Stamp Act, 1879 
Reference under Stamp Act, 1879 

[I. L’R., 9 Mad., 140 

STAMP DUTY, PAYMENT OF— 

See Pauper Suit — Appeals 

[I Xi R., 1 Bom., 75 

STAMP DUTY, REFUND OF— 

1 Remanded ease —The stamp 

duty is refundable, and should not be tliaiged to the 
leapondent, in a case lemanded Masseix v Ju- 
goblndhoo Dutt . 1 W R , Mis., 12 

2. ■ Reid by the ml- 

polity of the Court (Loch, J dissenting, and Camp- 
bI'IjL, J , doubting), wheie an appeal is remanded in 
pait, the appellant is entitled to a return of a propor- 
tionate pai l of the stamp duty paid by him In the 
MATTER OF THF PETITION OF DqORGA DASS I)UTT 

[B. L, R , Sup Vol., 511 * 6 W. R , Mis , 65 
1 Ind. Jur., 1ST. S , 401 

In re Peosunno Chunder Roy Chowdry 

[11 B. L R., 372, note 

S C Prosunno Chundtr Roy Chowdhry v 
Nubo Kristo Chatuerjee . 18 W. R. s 434 

3. Compromise pending appeal. 

— No refund of stamp duty can be allowed when a 
suit is compionused pending the keaiing of an ap- 
peal piefened Land Mortgage Bank oi India v. 
AIehtus . . 4 B. L*R., Ap, 96 

In re Abdul Hamed Chowdry 

[4 B L R , Ap , 96, note 

4 Refund of excess of stamp 

duty. — Court Fees Act (VII of 1870), ss 13, 14, 
ana 15 — The plamtitf biought a suit for declaiation 
of his maliki light over a cei tam putm tenure, and 
he alleged that the defendants had executed a hiba m 
his favour in consideiation of a diamond ung woith 
R30,000 He valued his suit at R5,600, being 
twenty times the malikana of R280, to which the peti- 
tionci alleged he was entitled The Subordinate 
Judge held that the plaintiff was, hound to value his 
suit at R30,000, the consideration mentioned in the 


STAMP DUTY, REFUND OF.— Refund 
of excess of stamp duty— continued 

Inbanama The plaintiff paid the deficiency, and his 
suit was ultimately dismissed The plaintiff ap- 
pealed to the High Court, and valued his appeal at 
R5,600, which valuation was accepted by the High 
Court On an application by the plaintiff for a certi- 
ficate authonsmg him to leceive hack from the Col- 
lector the excess of stamp duty paid by him,— Reid 
that the Court had no power to grant it, its power 
being limited to cases specified m sections 13, 14, and 
15 of the Couit Fees Act; but that tbeie is nothing 
m the law preventing the Government from refund- 
ing any amount which they may think the plaintiff 
was impropeily ordeied to pay. In the matter of 
THE PETITION OF ZOYNOODDEEN HoSSEIN KHAN 

* € [11 B. L. R., 370 

‘S. C ZOYNOODDEEN HOSSEIN IvHAN V SECRETARY 
to the Board of Revenue . 20 W. R., 106 

5. failure of portion of appeal. 

— Wheie an appeal to the High Court m a case in- 
volving pi opei ty not exceeding R3,000 m value wa& 
filed, under Act X of 1862, on a stamp paper woith 
R100, and the result was a lemand m inspect to a 
poiuion of the pioperty of which the value was 
Rl,756, it was held that, as the appellant *was 
successful m Ins appeal m respect of piopeity repie- 
sentmg a value which must ot itself have requited a 
stamp duty of RlOO, that poifcion of his appeal m 
which he failed did not necessitate the payment of 
anyfuithei stamp duty, consequently the appellant 
was entitled to a refund of the stamp duty m full 
Bhikoo Mollah v Rash AIonee Dossee 

[9 W R , 357 

6. Compromise of appeal before 

bearing.— Wheie an appeal had been compromised, 
befoie a Bench of the Sudder Court, and in the pre- 
sence of the patties, before it had been enteied in the 
cause list hung up m the Court-ioom , — Reid that 
appellant was entitled to a refund of the full amount 
ol stamp duty paid by him In the matter of 
Gujendeo Xarain Roy . . 11 W. R., 158 

STAMP FEES, RIGHT OF GOVERN- 
MENT TO RECOVER— 

See Pauper Suit— Sui r s 

[2 B Xi R., Ap , 22 

STAMPS, CANCELLATION' OF- 

See Plaint— Return of Plaint 

[I. L. R., 7 Bom., 487 

STATUTE. * 

— 5 & 6 Edw. III., c. 16. 

See Salary, Assignment of— 

[3 Moore’s I. A., 435 

13 Eliz., c. 5. 

See Debtor and Creditor 

[1 Hyde, 178 
2 Ind. Jur , O. S„ 7 
1 W. R , 41 

I. Xi. R., 10 Calc., 616 

9 B 


IV 



( 5865 ) 


DIGEST OP CASES 


( 5866 ) 


STATUTE.— 13 Elia., c. 5 — continued 

See Insolvent Act, s 26 

[I. L. R., 3 Calc., 434 

Doctrine of fraudulent 

conveyance void against creditors . — The doctime of 
a fraudulent conveyance being void as against cre- 
ditor held to be a punciple of Hindu as it is of 
English law under 13 Elizabeth, c. 5 Shamkissore 
Shaw v. Cowie . „ 2 Ind, Jur., O. S., 7 

See SOODHEEKEENA CHOWDHEAIN V GOPEE 

Mohtjn Sein . . . .1 W. R., 41 

■ — *- 27 Eliz., c. 4. 

See Voluntaby Conveyance 

[22 W. R., 60 

43 Eliz,, c. 4. 

See Will— Construction 

[14 B. L. R., 442 

3 Jac. I., c. 7. 

Statute 3 Jac I , c. 7, has fnot been extended 
to India. .Wilkinson v Abbas Sirkar 

[3 B. Xj. R„ O. C., 96 

* 

21 Jac. I., c. 16. 

See English Law 

[5 Moore’s I. A., 43, 234 

See Limitation — Statutes oe Limita- 
tion— Statute 21, Jac I,c 16. 

[5 Moore’s I. A., 43 
See Statute, Construction of— 

[5 Moore’s I r A., 234 

- 29 Car. II., c. 3. 

See Guarantee. 

See Statute op Frauds. 

[5 B Xi. R., 639 

e. 7. 

See Lord’s Day Act. 

31 Car. II., c. 2. 

See Habeas Corpus . 6 B. L. R., 392 

2 & 3 Anne, c. 4, s. 1. 

See Vendor and Purchaser— Notice. 

[I. Xj. R,, 6 Bom., 168 

— r * 6 Anne, c. 2, s. 4 (Ireland). 

See Vendor and Purchaser— Notice 

[I. L. R„ 6 Bom., 168 

6 Anne, c. 35, s. 1. 

See Vendor and Purchaser— Notice. 

[I. Xj. R., 6 Bom., 168 

7 Anne, c. 20, s 1. 

See Vendor and Purchaser 5 — Notice. 

[I. L. R. s 6 Bom., 168 


STATUTE — continued. 

8 Anne, c. 14. 

See Landlord and Tenant— Payment 
of Pent— Generally 

[3 B. E. R„ O. C., 56 

7 Will. III., c. 3, s. 5. 

See Waging War against the Queen. 

[7 R. Xj, R., 63 

7 Geo. I., e. 21, s. 2. 

See Bottomry Bond . 5 Bom., O. C., 64 

8 Geo. II., c. 6, s. 1. 

See Vendor and Purchaser— Notice 

[I. Xj. R., 6 Bom., 168 

* 21 Geo. Ill,, c, 70, s. 5. 

See High Court, Jurisdiction of— High 
Court, Madras— Civil 

r [I.I». R., 8 Mad., 24 

s. 8. 

See Mandamus . 11 B. L. R., 250 

See Right of Suit— Acts done in ea- 
„ ercise of Sovereign Powers 

[I. Ii. R., 1 Calc., 11 

s. 17. 

See Contract Act, s. 27 

[14 B. Xj. R., 76 
See Guarantee . 5B.L. R., 639 
See Landlord and Tenant— Buildings 
on Land, Right to remove— 

[I. Xj. R., 8 Calc., 682 
I. X.. R., 5 Calc., 688 
See Landlord and Tenant— Contract 
of Tenancy, Law governing— 

[I. Xj. R., 5 Calc., 688 
See Statute of Frauds 

L5 B. Ij. R., 639, 643 

Const ) net ion of section — 

<e Inheritance and Succession ” — Fer Pontifex, </.— 
The tiue constiuction ot section 17 of 21 George 
III, chapter 70, must confine the woids “ their in- 
heritance and succession” to questions relating to 
inheritance and succession by the defendants. Sar- 
kies v . Prosonomoyee Dossee 

[I.fL. R., 6 Calc., 794 : 8C,L. R., 76 

s. 21. 

See Privy Council, Practice of— Valu- 
ation of Appeal . 5 W. B., P. C., 34 
[1 Moore’s I, A., 363 

s. 24. 

See Judicial Officers, Liability of — 

[2 Moore’s I. A., 293 

27 Geo. III., c. 142, s. 10. 

See Jurisdiction of Criminal Court— 
European British Subjects, 

[7 Bom,, Cr,, 6 
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STATUTE — continued. 

39 & 40 Geo III., c. 70, s. 3. 

See High Court, Jurisdiction or — 
High Court, Madras — Civil. *• 

[I. L. R., 8 Mad, 24 

49 Geo III , e. 126. 

See Salary, Assignment of — 

[3 Moore’s I. A., 435 

53 Geo. III., e 155, ss. 99 & 100. 

See Jurisdiction of Civil Court — Re- 
venue . . I. Ij. B , 1 Mad , 89 

s 105. 

See Jurisdiction of Criminal'* Court— 

European British Subjects 

[7 Bom., Cr , 6 
See Magistrate, Jurisdiction of — 
General Jurisdiction 

[6 Bom., Cr., 14 

s. 111 . 

See Advocate General. 

[4 Moore’s I. A., 190 

56 Geo III., c. 100. 

See Habeas Corpus 

[5 B. L. R., 418, 557 

4 Geo. IV., e 81. 

See Jurisdiction of Criminal Court— 
European British Subjects. 

[13 B. L. R., 474 

0 Geo. IV., c. 16. 

See English Law 

[2 Moore’s I. A., 263 


See Salary, Assignment of— 

[3 Moore’s I. A , 435 

9 Geo. IV , c. 33 (Fergusson’s 

Act). 

See Land Tenure in Bombay 

[4 Bom., O. C , I 

c. 73, s 36. 

See Insolvent Act, 9 Glo IV 

[1 Moore’s I. A , 87 

2 & 3 Will. IV., c. 34. 

See Supreme Court, Madras 

[3 Moore’s I. A., 329 

71. 

See Prescription— Easements — Light 
and Air 3B.L R., O. C., 18 

6 B. L. B., 85 . S. C. on appeal, 12 B. L B , 408 

15 B. L. R., 361 


STATUTE .— 2 & 3 Will IV— continued. 

■ e. 114. 

See English Law — Bankruptcy 

[2 Moore’s I. A.^ 263 

3 & 4 Will IV., c 41. 

See Appeal to Privy Council — Cases 
in which Appeal lies — Appealable 
Orders 5 Moore’s I A., 499 „ 

See Privy Council, Practice of — Spe- 
cial Leave to Appeal 

[1 Ind Jur., O. S , 117 . 8 Moore’s I A , 270 

c. 42, s. 28. 

See Interest— Cases under Act XXXII 
of 1839 . 6 Moore’s I. A , 232 

c. 85, s 43 

See Cession of British Territory in 
India . I. L. R., 1 Bom,, 367 

[10 Bom., 37 

e. 123. 

See Jurisdiction of Criminal Court — 
European British Subjects 

[7 Born,, Cr., 6 

5 & 6 Will. IV., c. 54. 

See Marriage . 2 Hyde, 05 

7 Will. IV , & 1 Viet, e. 85, s. 2. 

See Offence committed on the High 
Seas . . 1B.L. R., O. Cr., 1 

1 Viet , e. 26, s. 9. 

See Will— Attestation. 

[13 B. L. R., 392 

2 & 3 Viet, e. 39. 

See Custody of Children 

[1 Hyde, 99 

3 & 4 Viet, e. 56. 

See Ship, Registry of— 

[4 Moore’s I. A., 179 

c 65, s. 6 . 

See Jurisdiction— Admiralty Juris- 
diction . 5 Bom., O. C., 64 

5 & 6 Viet , c. 39, ss. 1 & 3. 41 

See Principal and Agent— Authority 
of Agents 1 Ind. Jur., O. 8 , 17 
[1 W. R , P, C., 43 : 9 Moore’s I. A , 140 

100 . < 

See Copyright of Ornamental Design 

[8 B. L. R., 298 

6 & 7 Viet., c. 65. 

See Copyright of Ornamental Design. 

[8 B. I». R., 298 


IV 
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STATUTE.— 6 & 7 Viet .—continued, 
e. 94. 

See Consul’s Court at Zanzibar Juris- 
diction ob . I. Xu R., 3 Bom., 58 

7 & 8 Viet., e. 69. 

See Appeal to Privy Council— Cases 
in which Appeal lies — Appealable 

Orders . 5 Moore’s I. A., 499 

8 & 9 Viet., c. 109. 

See Contract — Wagering Contracts 

[4 Moore’s I. A., 339 

See English Law — Wagers. 

[4 Moore’s I. A., 339 

11 & 12 V ict., e. 21. 

See Cases under Insolvency. 

See Insolvent Act. r 

12 & 13 Viet., c. 98. 

See Jurisdiction oe Criminal Court — 
General Jurisdiction 

[8 Bom., Cr., 63 
I. L. R., 5 Mad., 23 

See Opeenoe committed on the High 
Seas . . 8 Bom , Cr., 63 

13 & 14 Viet., c. 104. 

See Copyright op Ornamental Design. 

[8 B. L. R„ 298 

14 & 15 Viet., e. 19, s. 5. r 

See Opeenoe committed on the High 
Seas . IB. L. R„ O. Cr., 1 

16 & 17 Viet., c. 95. 

See Territory, Transper op— 

[2 Bom , 112 : 2nd Ed., 106 

17 & is Viet., c. 104, s. 243. 

See Merchant Seamen’s Act 

[I. L. R., 12 Calc., 438 

e. 125. 

See Witness— Civil Cases— Swearing 
or Appirmation op Witnesses. 

[2 Mad., 246 

— ft 18 & 19 Viet., c. 104. 

See Merchant Shipping Act. 

[Bourke, O. C., 388 
1 Ind. Jur., IN'. S , 95, 271 

20 & 21 Viet., c. 60, s. 67. 

See Military Courts op Request 

[1 Mad., 443 

21 & 22 Viet., c. 70. 

See 'Copyright op Ornamental Design 

[8 B. L, R., 298 


STATUTE.— 21 & 22 Viet. — continued 

- — c. 106. 

See Domicile . I. U. R„ 4 Calc., 106 

r See JuRfsDiCTiON— C auses op Jurisdio- 

tion— Carrying on Businhkss or 
Working ior Gain . 1 Hyde, 37 

See Jurisdiction op Criminal Court— 
Oppences Committed only partly in 
one District— Thept 

[I. L. R„ 10 Bom., 186 

See Right op Suit— Acts done in ex- 
ercise op Sovereign Powers 

[I L. R., 1 Calc., 11 

See Territory, Transper op— 

[2 Bom., 112 : 2nd Ed., 106 

c. 126. 

See Arrest— Civil Arrest 

r . [1 Hyde, 253 

23 & 24 Viet.,*e. 88. 

See Jurisdiction op Criminal Court — 
General Jurisdiction. 

[I. L. R., 5 Mad , 23 
8 Bom., Cr., 63 

See Oppence committed on the High 
Seas . . .8 Bom , Cr„ 63 

24 Viet., c. 10. 

See Cases under Jurisdiction— Ad- 
r miralty Jurisdiction 

24 & 25 Viet., c. 67. 

See appeal to Privy Council— Cases 
in which Appeal lies — Substantial 
Question op Law 

• [I. Ii. R., 1 Calc., 431 

See Cession op British Territory in 

India . X. L, R., 1 Bom., 367 

[10 Bom., 37 

See Divorce Act, a 2 

[I Xj. R., 10 Born., 422 

See Indian Councils Act 

See Jurisdiction op Criminal Court — 
General Jurisdiction. 

[I. Xi. R„ 3 Calc., 63 
I. L. R., 4 Calc., 172 
See ? Territory, Transper op — 

[2 Bom., 112 : 2nd Ed., 106 

c. 73. 

See Copyright op Ornamental Design, 

[8 B X.. R., 298 

a, 104. 

See Kules op High Court, Madras. 

[I. Ii. R., 1 Mad„ 24 

s. 9. 

See Appeal to Privy Counotl— Cases 
in which Appeal lies— Substantial 
Question op Law. 

[I. Xi. E., 1 Calc*, 431 
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STATTXTE.-24 & 25 Viet., c. 104, s. 9— 

continued, 

See Cession of British Territory in- 
India . I. Ii. R., 1 Bom , 367 
[10 Bom., 37^ 
See Jurisdiction of Civil Court— Po- 
litical Officers 

[7 B Ii. R., 452, note 
* See Jurisdiction of Criminal Court- 
General Jurisdiction 

[I Ij. R , 3 Calc , 63 
I. Ii. R., 4 Calc., 172 

ss 11 & 13. 

See Jurisdiction of Criminal Court — 
General Jurisdiction 

ri. Ii. R., 3 CJale., 63 
I. L. R., 4 Calc., 172 

s. 12. ^ 

See High Court, Jurisdiction of— High 
Court, Calcutta — Civil 

[24 W. R., 366 

s. 13. 

See Letters Patent, High Court, N -W'* 
P , cl 27 . . 2 3ST. W., 117 

[S. C. Agra, F. B., Ed. 1874, 196 

s. 14. 

See Chief Justice, Power of— 

* ‘ [I L. R., 8 Calc., 53 

s 15. 

See Appeal to Privy Council— Cases 
in which Appeal lies— Appealable 
Orders . 13 B. Ii. R., 103 

See Land Acquisition Act, 1870. 

[15 B. L. R., 197 

See Review— Power to Review, 

[6 B. Ii. R., 333 5 334, note 

See Cases under Superintendence of 
Hig-h Court — Charter Act, s 15. 

s. 18. 

See Divorce Act, s. 2 

[I. Ii. R,, IQ Bom , 422 

, 26 Viet., c. 24. 

See Jurisdiction — Admiralty Juris- 
diction . . . 6 B. Ij. R., 323 

28 & 29 Viet,, c. 15, ss. 3 and 6. 

See Divorce Act, s 2 

[I. Ii. R., 10 Bom., 422 

30 & 31 Viet., e. 13, s. 99. 

See Small Cause Court, Mofussil— 
Jurisdiction— Military Men 

[2 B. B. R„ S. IT., 3, 7 
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STATUTE. — 30 & 31 Viet. — continued , 

c 124, s. 11. 

See Offence committed on the Hig-h 
Seas . . . 7 Bom., Cr., 89 

32 & 33 Viet., e. 7L 

See Insolvent Act, s 40 

[13 B. Ii, R., Ap., 9 

39 & 40 Viet., e 48. 

See Consul’s Court at Zanzibar, 
Jurisdiction of— 

[I. L. R., 3 Bom., 58 

42 & 43 Viet , e. 33, s. 144. 

See Army Discipline Act 

* [7 C. L. R., 336 

43 &> 44 Viet., e. 16, s. 10. 

See Merchant Seamen’s Act 

[I. L. R., 12 Calc., 438 

44 & 45 Viet., e. 58. 

See Small Cause Court, Mofussil — 
Jurisdiction— Army Act 

[I. I*. R , 13 Calc., 143 
1. 1«. R., 10 Bom., 218 

See Small Cause Court, Presidency 
Towns— Jurisdiction— Army Act 

[I. It. R., 13 Calc., 37 

STATUTE, CONSTRUCTIOlSr OF— 

See Bombay Act III of 1866, s 1, 

cl. 2 . . 4 Bom., Cr., 9 

See Limitation— Statutes of Limita- 
tion —Generally 

[13 B Ii. R., 177, 254 
I Ii R., 1 Bom., 19 
I. Ii R., 3 Bom., 207 
I. It. R., 6 Bom., 26 

See Limitation Act, 1877, s 14. 

[I. L. R., 8 All., 475 

See Madras Municipal Act, 1878, s 192 

[I. It. R., 2 Mad., 362 

See Madras Regulation XXV of 1802 

- [14 B* I*. R., 115 

See Madras Towns Improvement Act> 
1871, ss. 58-62 - 

[I. L. R„ 3 Mad., 129 

See Minor— Cases under Minors Act 
(Bombay) . I. L. R., 4 Bom., 635 

„ See Pensions Act, 1871 

[I. L. R., 1 Bom , 523, 531 
I, is. R., 2 Bom., 340 

See Supreme Court, Bombay 

[3 Moore’s I. A., 468, 488 

See Transfer of Property Act, s 2 

[I. Ii. B„ 12 Calc., 583 
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STATUTE, CONSTRUCTION OF— conti- 

nned. 

1. Mode of eonstruetion— Tlie 

meaning of an Act is to be gatheied solely by leter- 
ence to the Act itself. Muddoosooden Bey c 
Bamaohurn Mookerjee . . 1 Hyde, 100 

2, - — Duty of Court — 

Wheie the terms of an Act are clear and plain, it is 
the duty of the Court to give effect to it as it stands 
CrUREEBULLAH SlBEAB V. MOHON BALL bHAHA 

[I. Ii. B., 7 Calc., 127 : 8 C Xi. B., 409 

Preamble — A lule 

of construction is that the enacting woids of a 
statute may be cained beyond the preamble, if words 
be found m the former strong enough for the pur- 
pose. Chinna Aiyan v, Mahomed Fakrudin 
SSaib . . • • 2 Mad., 322 

4, — Pre-existing state 

of law — The pre-existing state of the law, as recog- 
nised by the tnbunals, is one of the chief means of 
interpreting laws of piocedure. Prabhakarbhat 
■u. Vishwambhar . . 1. L. B., 8 Bom., 313 

5. Reasons for en - 

autmg law, — Motives of parties —It the words of a 
law are clear and positive, they cannot be controlled 
by any consideration of the motives of the party to 
whom it is to be applied, nor limited by what the 
Judges who apply it may suppose to have been the 
reasons for enacting it Jqdoonath Bose v. 8hums- 
oonnissa Begum. Buzloor Ruheem v, Shums- 
oonnissa Begum 

[8 W. B., P. C„ 3 : 11 Moore’s I. A., 551 

Q , — Intention of Legis- 

lature m framing Act, — It is not fora Civil Court to 
speculate upon what was m the mmd of the Legis- 
lature m passing a law, but the Court must be bound 
by the words of the law judicially construed, Mo- 
hesh Chunder Boss v, Madhub Chunder Sibdab 

[13 W. B., 85 

7. — — “ Objects and rea- 

sons ** of Act, — Forms m which Bill came before Coun- 
cil — for the purpose of ascertaining the intention of 
the Legislature m passing an Act, where that inten- 
tion, so far as can be gathered irom the Act itself, 
appears doubtful, the “ objects and reasons " may be 
referred to. It is not, however, permissible to refer, 
for this purpose, to the various forms m which the 
Bill was brought before the Legislature Moos A v, 
Essa . . . . I. Li. R., 8 Bom., 241 

Q * — : Stamp duty , Charge 

of , — If the express words of an Act do not warrant 
or necessitate a demand of duty or chaigo, it is not 
competent to a Couit of law to extend such enact- 
ment oi to gi\e to the words a meaning beyond tlic;r 
stuct and liteial signification, so as to include any 
case which may reasonably come within the spmt 
of the enactment In the matter op the Port 
Canning- Land Company . 16 W, K., 208 

9 Special and general 

procedure, — Inconvenience pointed out of intro- 


STATUTE, COHSTBU CTIOJST OE.-Mode 

of construction — continued . 
ducmg into Acts relating and intituled as relating to 
special juiisdiction only piovisions affecting civil 
^procedure generally Judow Mulji v. Chhagan 
Raichand . . I. Xi. B., 5 Bom., 306 

10. _ Retrospect} ve 

effect of Act — Statutes aie prxmd facie deemed to 
be prospective only “ Nova constitutio futunsfoi - 
mam imponere debet , non pi cetei itts ” Moon v, 
JDui den , 2 JExch , 22, approved of Boolubdass Pet- 
TAMBERDASS V. KAMLQLL ThAOKOORSEYDASS 

[5 Moore’s I. A., 109 

Chutterdharee Misseb v, .Nursings Dutt 
Sooeool . . 3 Agra, 371 

[S. C. Agra, F. B., Ed. 1874, 163 

11. Retrospective 

effect of Acts, Principle as to — Mad , Act VIII 
oj 1865 — In a suit for rent for 1865, 1866, it was 
objected that pott*£is and muchalkas were not ex- 
changed as lequnod by Act VI 11 of 1865, which 
came into force on 1st Januaiy 1866 Meld (levers- 
mg the decision of the Civil Judge) that Act VIII 
of 1865 was inapplicable to the case The general 
principle is that lights already acquired shall nob be 
affected by the letio-action of a new law. Rules as 
to piocedure aie not exceptions, but the question 
here was not one of processual but of matei ml law 
Morris v ^ambamurthi Rayar . 6 Mad., 122 

12. Penal provision 

m statute — Retrospective effect . — Retrospective 
effect is not to be given to the penal piovisioft of 
section 2, Bengal Act VI of 1862. Nobokanth Bey 
v, Boeadakanth Roy . , . 1W.B., 100 

13. Penal statute, — - 

Fxcise Act — Beng * Act VII of 1878,— Penal sta- 
tutes must be constiued strictly, — i.e, nothing is to 
be regarded as within the meaning of the statute 
which is not within the letter and clearly and in- 
telligibly described m the very woids of the statute 
itself. Empress v Kola Lalanq 

[L X., B., 8 Calc., 214 : 10 C. Xi. B., 155 

14 . Penal statute — 

Act XXXI of 1860 — A penal statute should, when 
its meaning is doubtful, be construed m the man- 
ner most favourable to the liberties of the* subject, 
and this is moie especially so when the penal enact- 
ment is of an'exceptional character. Reg. v, Bhista 
bin Madanna . . I. Xi. B., 1 Bom„ 308 

15. Repeal by impli- 

cation, — Repugnancy , — Statutes are not to be held 
to be repealed by mi plication, unless the repugnancy 
between the new provision and a tonnoi statute be 
plain and unavoidable Sitapatiii Nayudu v . 
Queen . , . , I. L. B., 6 Mad., 32 

16. Implied repeal, 

— Civil Proceduie Code, 1859, s, 187 — Act IX of 
1850, * 101 — A special enactment is not impliedly 
repealed by a subsequent general enactment, if the 
two enactments aie not so lepuguant as to be 
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STATUTE, CONSTRUCTION OP —Mode 

of construction — continued . 
incapable of standing togetbei Act IX of 1850, sec- 
tion 101, was not repealed by section 187 of Act VIII 
of 1859 Sabapaii Mudaliyajr v Narayansyami ^ 
Mujdaliyab .... 1 Mad., 115 

17. — Effect of repeal 

— Retrospective effect , — Deccan Agricvltin ists ’ Re- 
lief Act , 1879 — Geneial Clauses Consolidation Act , 
1868, s 6 . — The geneial mle is that a lepealed sta- 
tute cannot be acted on af tei it is repealed , but, as 
piovided m section 6 of the Geneial Clauses Act, 
1868, all matters that have taken place undei it 
befoie its repeal remain valid But a new older of 
a Couit, not aucillaiy oi piovisional, but directing a 
fuithei substantive step m the execution of a deciee, 
is a new pioceedmg which should be governed by r the 
law m foice when the oidei is made, and not by the 
law which it lepeals An Act passed to piomote 
some public mipoitant object, such as the protection 
of the piopeity of the Deccan aglicultunsts, may be 
given on that account a retro-active operation, if 
necessary, as the rule against such operation lests 
itself on such a general public intei est, which may, 
under the cncumstances, be deemed of less import- 
ance than the one embodied m the Act Shivram 
Udaeam v Kondaji Mttktaji 

[I. L. R., 8 Bom., 340 

18. —— Law governing suit 

when law is changed pending suit — The law as it 
exists when a suit is commenced must decide the 
rights of the parties to, the suit, unless the Legisla- 
ture has expressed a cleai intention to vaiy the 
lelative lights of the parties to each other m the 
new law Rule followed m the mteipretationof Act 
X of 1859 BUNGSHEEDHUE DOSS V MAHOMED 
Khuleel . . . .1 Hay, 369 

* 

19. Alteration of 

law ! while suit is pending. —Act XIX of 1857, s . 219 
— Repeal , Effecz of — Where the law is altered 
while a suit is pending, the law as it existed when 
the action was commenced must decide the rights of 
the parties, unless the Legislature, by the language 
used, shows a clear intention to vaiy the mutual ie- 
lations of such parties Gujerat Trading Com- 
pany v Trikamji Velji . 3 Bom., O. C., 45 

20 Repeal, Effect of, 

on right of action — A light of action is not taken 
away by a change in the law, unless £>y expiess en- 
actment, but m the case of mere procedure, unless 
something is said to the conti ary, the new" law, where 
its language is geneial m its terms, applies without 
reference to the former law or procedure Framji 
Bomanji v . Hormasji Baejoeji 

[3 Bom., O. C , 49 

21. — Right of suit — 

Act XVI of 1842 — Act VIII of 1868, s 1 — Act 
XIV of 1870, s 1— On the 27th of June 1866, it 
was agreed by and between B , a zemindar, and D , 
a r^ot, that the latter should pay R20 annually as 
the lent of lus holding, and that for the future no 
turthei sum m excess should be demanded or suit 


STATUTE, CONSTRUCTION OF.— Mode 
of construction— co ntimied. 

brought foi enhancement of rent. At the date of 
the agieement Act XVI of 1842 was m foice The 
settlement of the district, where the land, m lespect 
of which the agieement was made, was situate/ ex- 
pned on the fii&t of Julj 1870, befoie when Act XVI 
of 1842 was repealed by Act VIII of 18GS, which 
Act was repealed by Act XIV of 1870, both Acta 
saung any right or title which had alieady acciued 
Meld that no light of action to avoid oi l’ght to 
repudiate the engagement of the 27th of June 1866, 
acciued to the zemmdai before the passing of those 
Acts Deojeet i. Beugwant 6 N. W., 373 

22. Statutes making 

conti acts void and those prohibiting actions on 
them — The distinction between enactments which 
declaie conti acts absolutely v*ud and those which 
simply provide that no action shall be brought upon 
such contiacts pointed out Vissappa v Rama- 
jogi . ... 2 Mad., 341 

23. Statute imposing 

duty — Action for failure to perfonn it — Wheie a 
statute imposes a duty, it, without expiess words, 
gives an action for the failing to perform that duty, 
and for wrongfully performing it, Ponnusamy Te- 
tab v. Collector or Madtjba . . 3 Mad., 35, 

24. Limitation Act , 

XIV of 1859, ss 20, 21 — In mteipietmg statutes, 
the woids “must 55 and f shall” may, m some cases, 
he substituted foi the word “ may,” but only foi the 
pui pose of giving effect to the intention of the Le- 
gislature In the absence of pi oof of such intention, 
the vvorci “may” should be taken as used in its 
natural, ie , m a permis&ive, and not m an obliga ; 
toiy, sense. Delhi and London Bank v Or- 
chard 

[I. L. R., 3 Calc., 47 : L. R., 4 I. A., 127 

25. — Hindu Wills Act 

— In constimng an Act of the Government of India, 
passed m the form pecubai to the Hmdu Wills Act, 
the sound rule of constiuction is to give their full 
and natural meaning to the pi ov isos, and only to 
give effect to the enactments contained m the applied 
sections and chapteis so far as the latter do not con- 
travene the full and natuial meaning or the provisos 
Alangamonjoei Dabee v feoNAiioxi Dabee 

[I. L R., 8, Calc., 637: 10 C. L. R„ 459 

2 0. Land Acquisition 

Acts — Acts lelatmg to the acquisition of lan^s for 
public pui poses must be construed strictly m favour 
of the subject Sorabji Nassarvanji DundaS v 
Justices of the Peace poe the City of Bombay 

[12 Bom., 250 

" 27, — Statute of Limi- 

tations, 21 Jac I, c Id —Where words have been 
long used in a technical sense, and have been judi- 
cially construed to have a certain meaning, and have 
been adopted by the Legislature as having a certain 
meaning pnor to a particular statute, m which they 
aie used, the rule of construction of statutes requires 
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STATUTE, CONSTRUCTION OP.— Mode 

of construction— 

that the words used m such statute should he con- 
strued according to the sense m which they have been 
so previously used, although that sense may vary 
from the strict literal meaning of the words The 
words m the Statute of Limitations, 21 Jac I , Cap. 
16, section 7, “beyond the seas,” are synonymous in 
legal nnpoit with the woids e£ ont of* the lealm ” oi 
“out of the land” or “out of the teintoues,” and 
are not to be construed literally. Ruckmaboye v. 
LULLOOBHOY Mottichund 

[5 Moore’s I. A., 234 

28. — JBeng. Rent 

Act, X of 1859, s, 77 — Meaning of “ determined ” — 
The word “ determined ” meant “ legally decided by a 
Court of competent jurisdiction ” Ghalib Ali v. 
Khilloo 

[3 N. W., 51: Agra, P. B., Ed. 1874, 243 

29. Road Cess Act , 

Seng Act X of 187 X — Interpretation clause , Con- 
struction of —In a suit on a bond by which cei tain 
land, admittedly lakluraj, was moitgaged, the pur- 
chaser of a poition of the moitgaged propeiby at an 
auction sale foi ai rears of load cess due under Ben- 
gal Act X of 1871 was added as a defendant, and the 
lower Courts* holding that the effect of such a sale 
was to pass the property to the defendants fiee of 
encumbrances, made a decree excluding that portion 
fiom liability m respect of the mortgage-bond 
Meld, on the construction of Bengal Act X of 1871, 
that the sale had no such effect, and that the whole 
of the property was liable to be sold m satisfaction 
of the plaintiffs’ claim Although the effect of an 
interpretation clause is to give the meaning assigned 
by it to the word ratei preted m all places m the Act 
in wlreh that word occurs, it is not the effect of an 
interpretation clause that the thing defined has an- 
nexed to it every incident which may seem to be 
attached to it by any other Act of the Legislature 
It does not follow, therefore, that because lakhiraj 
propei ty is defined m the Road Cess Act, 1871, to he 
a tenure, all the interests and consequences attached 
by other Acts to tenures generally, or to paiticular 
classes of tenures, become annexed to lakhiraj pro- 
perty. Umachurn Bag- v Ajadannissa Bibee 

[I. L. R., 12 Calc., 430 

30. f — Tax illegally 

levied — A statute not only enacts its substantive 
provisions, but, as a necessary result of legal logic, it 
also enacts as a legal proposition everything essential 
to the existence of the specific enactments Wheie 
the Legislatui e has imposed certain duties both upon 
thetax-payei and upon the Municipal Commissioners, 
and those duties, as to the tax-payei, enfoiceablo by 
penalties, are to lie peifoimed at a paiticulm time, — 
Meld that then 1 was implied a <f latent pioposition 
of law,” winch is as deal and binding as if it had 
been explicitly declaied That pioposition is that 
there shall be a legally- sanctioned tax at the penod 
at which the duties are to be pei formed Leman v. 
Damodaraya . I. L, R., 1 Mad , 158 


STATUTE, CONSTRUCTION OF.-Mode 
of construction — continued. 

31. * Acts imposing 

taxes — Ambiguity in Acts — In order to impose a tax, 
r due, rate, oi toll upon a subject, the fiamers of the 
Act or bye-law under which such tax, &e , is imposed 
must use cleat and unambiguous words to effect their 
pui pose When the woids used are ambiguous, the 
intendment of the Courts will he m favour of the 
subject upon whom the tax is sought to be imposed 
Thus where the fiameis of the Surat bye-law im- 
posed a tax of Rl per Suiat man upon “ coppei ” 
impoited into Surat for consumption, it was held 
that coppei wi ought up mto pots did not fall within 
the woids of the bye law Semite, — That when a 
tax is imposed upon goods impoited into a town for 
consumption, and such goods, after having been sub- 
jected to'tlie tax upon being nnpoi’ted into the town, 
ale afterwaids taken out for sale into the neighbour- 
ing villages and bi ought hack unsold, such goods are 
not liable to be subjected to tax a second time 
Dullabu Shivlal v Hope . 8 Bom,, A C», 213 

STATUTE, PROMULGATION OF— 

See Onus Peobandi— Mortgage 

[B. Ii. R., Sup. Vol.,415 

STATUTE, REPEAL 0F~ 

Effect of— 

See Cases under Appeal— Right op 
Appeal, Effect op Repeal on — 
r See Cases under Execution of De- 
cree — Effect of Repeal of Act 
pending Suit. 

See Limitation— Statutes oe Limita- 
tion-Limitation Act, 1871 

[I. L. R., 1 Bom , 287 

See Magistrate, Jurisdiction op — Spe- 
cial Acts— Madras Act III of 1865 
[I, L, R 1 Mini, 223 

See Offence committed before Penal 
Code came into operation 

[ILB.l All., 599 
I. L. R., 2 Calc., 225 

STATUTE OP DISTRIBUTION. 

See Pabsis . . I. L. R., 2 Bom., 75 

r 

STATUTE OP FRAUDS (29 Car. II., 
c 3). 

See Evidence— Parol Evidence— Vary- 
ing or Contradicting Written 1n- 
SI'RUMENIS . 9 B L. R , 245 

Sufficiency of signature under — 

See Contract — Altj- ration op Con- 
tracts— Ali eiution i>y Party 

[8 B L R„ 305 

1. ; — Application of to Parsis 

—The Statute of Frauds (29 Charles II , Cap 3) 
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STATUTE OF FRAUDS (29 Car. II., 

C. 3) — continued . 

except so fai as it has been lepealed, applies to 
Paisis m India. Bai Maneckbai v Bai Merbai 

[ I. Ii. R,, 6 Bom., 363 

2. Application of — Mahomed - 

ans — The Statute of Frauds is to some extent m 
force m the Island of Bombay. The 4th section 
is not applicable to Mahomedans MaNikji Me- 
HERVANJI V RAHIMTULLA ALESHA! 

[1 Bom., Ap., 1 

3. Application of ’ to the High 

Court , Original Civil Side — Quce>e,— - Does the Sta- 
tute of Frauds form any pait of the procedure of the 
High Court m its original jurisdiction ? Ram Sagur 
Duit v Nobogopaul Mooeerjfl 

[Bourke, O. C., 367 

4. S. 4 — Application of — Eu- 

ropean defendant — The 4tli section of the Statute of 
Frauds applies to cases m the mofussil n± which the 
defendant alone is a Biitish-bom subject Mettiya 
Pillai v Western .• 1 Mad., 27 

5. 21 Geo III , 70, 

s 17 — Hindu defendant — The 4th section of the 
Statute of Fiauds does not apply to suits m which 
the defendant is a Hindu Nlkram Jemadar v 
IbWARIPEASAD PaCIIURI 

[5 B. Xi. R., 643 ; 14 W. R , 305 

6. . Hindu and Mahomedan 

defendants — Where a contiact is pioved to have 
been enteied into, but no memorandum theieof m 
wilting has been signed by the paities, a Hindu 
defendant is not entitled to plead the Statute of 
Frauds, that statute not being applicable to Hindu 
(or semble , — Mahomedan) defendants Boreodaile 
O Cecaxnsook Buxyram * 

[1 Ind Jur , O S , 70 1 Hyde, 51 

7. 21 Geo III, c 70, 

s — Contiact of aua) a ntee — A contract of gua- 
rantee is a “ mattei of contiact and dealing” within 
the terms of section 4 of II George III , cap 70, and 
theieioie such a contiact made by a Hindu i& not 
affected by section 4 of the Statue of Frauds J a- 
gadamba Dasi u Grob . 5 B L. R , 639 

STATUTORY POWERS. 

See Cases under Injunction — Special 
Cases —Public Officers with Statu- 
tory Powers 

See Railway Company 

[10 B. L. R., 241 

See Zemindar, Duty of— 

[14 B L. R., 209 

STAY OF PROCEEDINGS. 

Suits m lespect of same subject- 

matter in different Courts — Civil Piocedure Code , 
1877 , s 20 — A, who was employed by B fy Co 
as their agent at Calicut, instituted a suit foi the 
balance of an account against his principals in the 


STA^ OF PROCEEDINGS — continued . 

Court of the Subordinate Judge there m July 1878. 

In December of the same year, B Sf Co instituted 
the piesent suit against A , for an account, and 
■* for damages caused by lus alleged negligence. 
Held that as m both suits practically the saine 
issues were triable, A was entitled, as having been 
fiist to institute his suit, to pioceed m the Court 
m which he had chosen to bung his suit and to 
have the othei suit stayed, hut without prejudice to 
the right of the plaintiffs m the latter suit to > 
institute a cross claim m the Calicut Court. Meck- 
jee Khetsee v, Kasowjeb Deyachund 

[4 C. B. R., 282 

STEAM-TUGS. 

o 

1 . Regulation as to tugs — River 

navigation — Toicmq — A part^r having two tugs, 

A and B , undei takes to supply tugs to two vessels, 

P and Q , m the oidei of then engagements as soon 
as the tugs are fiee A is fiist fiee, and tows P, 
which has the pnoi claim, to Diamond Harboui, 
wlieie she becomes disabled B subsequently tows 
Q , and finding A disabled at Diamond Haibour, 
leaves Q and tows P out to sea, returning subse- 
quently for Q Held that B was not justified in 
leaving Q , but that she ought to have towed her out 
to sea w'lthout interruption Nowrjfe Nusstr- 
wanjee v Johannes . . 1 Hyde, 293 

2. Government pilots.— Order to 

Government pilots prohibiting their engaging tugs 
at exorbitant charge — The Government may prohi- 
bit its pilots fiom allowing any vessels under their 
pilotage charge to be taken m.tow of a steamer 
the owneri»of which will only lender their sei vices 
on exoibitant terms Rogers v Rajendro Dutt 

[2 W. R , P. C„ 51* 8 Moore’s I. A , 103' 

STOLEN PROPERTY. 

Col. 

1 Offences relating to— 5SS0 

2 Disposal of by the Court . . 5884 


1 OFFENCES RELATING TO— 

1 Concealment of stolen pro- 

perty- — Penal Code, s s 411 , 414 — Held that the 
pusonei, who, having received stolen piopeity, con- 
cealed it in Ins house, ^could not be cliaiged and con- 
victed foi tw o offences ', — viz , of having dishonestly 
received stolen property under section 411, Penal 
Code, and of assisting in the concealment of stolen 
pioperty under section 414, which applies to peisons 
whose dealing with the stolen property is not of 
such a kind as to make them guilty of dishonestly 
receiving or retaining it Gote^ment r Nowiia 
, [I Agra, Cr , 9 

2, Assisting in concealing or 

'disposing of. — GuiBg knowledge — Wheie persons 
are charged with assisting m concealing oi dispos- 
ing of piopeity which they know or have reason to 
believe to be stolen, the nature of the property, as 
well as the circumstances under which it was being 
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STOLEN PROPERTY-co^im^. 

I. OFFENCES RELATING TO- continued. 

Assisting m concealing or disposing of 

— continued 

made away with, must be taken into consideration. 
Regk v Harishankar Fakirbhat 

[2 Bom., 136 ; 2nd Ed., 130 

3. Voluntarily assisting in the 

disposal of stolen property. — “ Meluve 

ie Suspect” — Penal Code, s 414 — The word t£ be- 
lieve” in section 414 of the Penal Code is much 
stronger than the word “suspect” and involves the 
necessity of showing that the circumstances were 
such that a reasonable man must have felt convinced 
m his mmd that the property, with,, which he was 
dealing, was stolen property. It is not sufficient m 
such a case to show that the accused peison was 
careless, or that he r had reason to suspect that the 
pioperty was stolen, or that he chd not make suffi- 
cient mquny to ascertain whetfiei it had been hon- 
estly acquired. Empress v Rango Timaji 

[I. L. R„ 6 Bom., 402 

4. . Penal Code , $s . 

193 and 414 — Intention to get innocent person pun- 
ished — Separate offences. Conviction of — Where 
the petitioner was convicted of having voluntarily as- 
sisted m concealing stolen railway pins m a certain 
pei son’s house and held, with a view to having such 
innocent person punished as an offender, —Reid that 
the Magistiate was right m convicting and punish- 
ing the petitionei tor the two separate offences of 
fabi mating talse evidence for use m a stage of a 
judicial pioceedmg under section 193 of the Penal 
Code, and of voluntauly assisting m ^concealing 
stolen propei ty under section 414, Penal Code Em- 

* PEESS V Ramkshae Rai . I. L, R., 1 All., 379 

5 Money obtained on forged 

money orders.— Penal Code, s 410 —Money ob- 
tained upon toige$ money orders is Hot “ stolen 
property ” within the definition thereof given m the 
Penal Code, section 410. Queen v Mon Mohun 
Boy . 24 W. R., Cr , 33 

6. , Receiving stolen property.— 

Proof of guilty knowledge —In a case m which the 
accused is charged with receiving stolen pioperty, it 
must he clearly proved that he retained the propei ty 
with guilty knowledge Queen v. Yae Ali. In 
THE MATTER OF THE PETITION OF YaR ATI 

[13 W. R„ Cr., 70 

— — — — Penal Code, ss 

411 and 409 — Criminal breach of trust. — A prisoner 
cannot be convicted, under section 411 of the Penal 
Code, for dishonestly receiving or retaining stolen pio- 
perty, in respect ot property which he himself has 
been convicted, under section 409, Penal Code-, of 
having obtained possession by committing criminal 
breach of trust. Queen v Shunkue 

[2 N. W., 312" 

8. — Property stolen at 

dacoity — P§nal Code , s. 412 — Proof of commission 
of dacoity. — In oider to sustain a conviction, under 


STOLEN PROPERTY — continued. 

1. OFFENCES RELATING TO -continued. 

Receiving stolen property— continued. 

section 412 of the Penal Code, of receiving property 
stolen at a dacoity, it is necessary to prove that the 
piisoner knew, or had leason to believe, that dacoity 
had been committed, or that the persons from whom 
he acquired the propei ty were dacoits Queen v. 
Jogeshur Bagdee . . 7 W. R., Cr., 109 

Queen v . Bishoo Manjee . 9 W. R., Cr., 16 

9. Evidence of dis- 

honest ieceipt of propei ty — Where stolen pioperty 
is found with a peison who admits having leceived 
it, it may be fanly presumed that the ieceipt was a 
dishonest one, unless the receiver’s conduct is satis- 
factorily explained In the matter of the peti- 
tion of Ramjoy Kurmokar . 25 W. R., Cr„ 10 

XO. Penal Code, s 

411 —Animal “tiulhus propnetas” — Pull set at 
large m accordance with Hindu religious usage — 
Appi opnation of bull — A person was convicted and 
sentenced nndei section 411 of the Penal Code for 
dishonestly leccivmg a bull, knowing the same to 
have been criminally misappropuuted It was tound 
that, at the time of the alleged misappi opnation, 
the bull had been set at large by some Umdu, m ac- 
cordance with Hindu religious usage, at the tune of 
performing funeial ceremonies. Held that the bull 
was not, at the time of the alleged misappropriation, 
“ propei ty” within the moaning of the Penal Code, 
inasmuch as not only was it not the subject oi 
ownership by any peison, but the oiigmal owner had 
suirendeied ali Ins rights as its proprietor, that it 
was theiefore “nulhus piopnetasf and incapable of 
larceny being committed in respect oi it, and that 
the conviction must he sot aside Queen-Empresb 
V. Bandhu r , . I. L. R„ 8 All., 51 

11. Penal Code , yv. 

83,411 — Dischaigeof child- thief — Doli incapajc 
— Pi oof of theft — Conviction of teeeicer — The 
fact that a child has been filed for theft and dis- 
charged under section 215 of the Code oi Criminal 
Piocedure, 1872, on the ground of want oi undei- 
standmg within the meaning of section b 3 of the 
Penal Code, is no bar to the conviction of a peison 
charged under section 411 of the Penal Code with 
receiving the piopeity alleged to have been stolen. 
Queen v Begarayi Krishna Sakanu 

r [I. L. R., 6 Mad., 373 

12. Possession of stolen pro- 

perty. — Evidence of theft — Possession ol property 
which has been stolen from the owner is generally at 
best only evidence of theft when the date of the 
theft is so leeent as to make it reasonable to pre- 
sume, in the absence ot explanation, that the person 
m whose possession the piopeity is found must have 
obtained the possession by stealing, Queen v. 
Poromeshur Aheer . . 23 W. R., Cr., 16 

13. Guilty knowledge. 

Inference o/— Where property sufficiently identified 
to be the property of one person is found to be*m 
the possession ot another person without leave or 
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STOLEN PROPERTY — continued 

1 OFFENCES RELATING TO — continued. 

Possession, of stolen property — continued 

license oi any legal pei mission of the ownei, it is foi 
the party m whose possession the piopeity is found 
duly to account foi its possession, and unless he can 
do so a -juiy may fauly mfei, m such cncumstances, 
that it was with a guilty knowledge that thepusonei 
took that which he knew to be not hie own Queen 
V. SHURRUPPOOLLEEN . 13 W. R., Cr., 26 

14. P resumption — 

Penal Code , s 411 — Receiver of stolen 'property 
— Pi esumphon as to possession of property after 
theft — A common biass dnnkmg-cup was stolen in 
Octobei 1883, and was discoveied m the possession 
of the accused in Septembei 1884 — Reid, in a £ase in 
which the accused was tued for leceivmg stolen pio- 
peity, that his possession of the stolen piopeity, 
coupled with the lact that he had failed to give an 
account as to how he became possessed of ^fche pro- 
pci ty, would, undei oidmaiy cncumstances, raise a 
piobable presumption of his guilt, but wheie, as m 
this case, such possession was not a recent possession, 
hut one eleven months subsequent to the act of 
theft, the piesumpuion against him was so slight 
that, taken by itself, he ought not to be called upon 
to explain how his possession was acquired The 
question of what is or is not a lecent possession of 
stolen property is to be considered with reference to 
the natuie of the article stolen Rex v Adam , 8 (7. 
& P , 600 , Rex v. Cooper , 8 C Sf P , 318 , Rear v 
Partridge , 7 C. P t} 551 , followed Ina Sheieh^ 
v Queen-Empress . 1. 1>. R., 11 Calc , 161 ’ 

15. Penal Code , s. 

411 — Inaia-i ubber, Possession of — Smuggling — 
W%ere a peison was charged undei section 411 of 
the Penal Code with having ieceiv2d stolen propel ty 
(rubbei, the pioduce of the Government foiests at 
Cachai), and it was not pioved that the rubber came 
fiom the Government foiest, or that it was stolen 
propei ty, it vva& held that the conviction undei sec- 
tion 411 was bad, and that he could not be convicted 
of smuggling — smuggling india-rubber not being 
an offence under the Penal Code Queen v Bajo 
Huei . . . 19W E,,Cr, 37 

Queen v Dassoeut Dass . 18 W. R., Cr., 63 

And see Queen t>. Goueee Chuen Doss 

[19 "W. R., Ci*, 38 note 

10. Presumption — 

Dishonest receipt of stolen property — Dacoity — 
Jui y — In considering whether the possession of 
stolen goods laises a pi esumntion of dishonest leceipt 
of stolen piopeity, the attention of the ]uiy should 
be diavvn to the necessity of satisfying themselves 
that the possession is clearly traced to the accused 
The fact of stolen property being found concealed m 
a man’s house would be sufficient to raise a presump- 
tion that he knew the pioperty to be stolen property, 
but it would not be sufficient to show that it had 
been acquned by dacoity. Empress v Malhabi 

[I. L. R., 6 Bom., 731 


STOLEN property — continued,, 

1 OFFENCES RELATING TO - continued 

Possession of stolen property— continued. 

* 17. Penal Code , ss . 

411 , 414 —Concealment of stolen 'property — Hus* 
band and wife — The only evidence of the leceipt of 
stolen pioperty by a wife was the fact that the pro- 
pei ty was found m the house where she lived with 
her husband Held that that constituted the pos- 
session of the husband rather than that of the w if e 
Queen i Desilya . 5H - . W., 120 

18 . — I Retaining stolen property.— 

Penal Code , s 411 — Knowledge — The offence of 
dishonest retention of stolen piopeity, undei section 
411 of the Penal Code, max be complete w ithout any 
guilty knowledge at the time of the leceipt Anony- 
mous . . * 4 Mad , Ap , 42 

19. Evidence of 

guilty knowledge — Evidence of guilty knowledge is 
necessary to a conviction on a charge of dishonestly 
retaining stolen piopeity Queen i Doyal Shily- 
dab . . . 6 W. R., Cr., 87 

20. Penal Code , ?. 

411 — Proof that the piopeity is stolen propei ty 
necessary — Guilty knowledge of retainer — Where 
a peison is accused of an offence under section 411 
of the Penal Code, he cannot, wheie the cncum- 
stances do not raise the pi esumption that he received 
the property knowing it to he stolen, he convicted of 
that offence merely because he is m possession of 
the pioperty and does not account foi his possession. 
The prosecution must piove both that the property 
was stolen^and that the accused leceived it dis- 
honestly Queen- Empress v Bue:ce 

[I. L. R , 6 All., 224 

2 DISPOSAL OF BY THE COURT. 

21. Right to stolen property.— 

Property m cash oi notes — The property m stolen 
cash, and bills oi notes payable to bearei which circu- 
late as cash, is inseparable fiom possession oidmauly 
The property m stolen goods lemams in th§ person 
from whom they are stolen Anonymous Case 

[1 1ST. W., Ed. 1873, 298 

22. Currency note — 

Right to, as between Government and the peison from 
whom it has been stolen , where thief has cashed it 
at treasury — A R5G currency note was changed by 
one M at the Government Tieasuiy on the Shevaroy 
Hills M. was subsequently convicted by the Ses- 
sions Couit of Salem of having stolen the note from 
one S, The note was pioduced m evidence at the 
trial, and the Court duected it to be given up to S , 
froni whom it had been stolen Held that the Ses- 
sions Court was wTong A note of this kind being 
m legal view money, the property in it passes by 
2b ere delivery, and nothing short of fraud m taking 
an mstiument payable to beaier will engraft an ex- 
ception upon the rule Queen v . Muppen In the 
MAXTEE OP THE PETITION OP COLLECTOR OP SALEM 

[7 Mad,, 233 
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STOLEN PROPERTY — continued 
2. DISPOSAL OP BY THE COURT — con tinned, 

23 — ■ Order of Court as to pro- 

perty.— Restoration of proper ty by Ci imwal Court 
— j Remedy by suit m Civil Court —If peisonal pro-' 
perty, o± 'winch a complainant has been foicibly or 
illegally deprived, comes into the Magistiate's hands, 
he may ordei its restoration to its ownei, otheivvise 
the complainant must seek to recovei it or its value 
through the Civil Couit. Ramjeebtjn Doobey v 
Luchmonee Dabea . . W, R., 1864, Cr , 5 

24. — — Criminal Proce- 

dure Code, 1861 , 1869, s 13 2 A —Under section 
132 A, Ciimmal Procedure Code (VIII of 1869), no 
order can he passed with reference to the disposal of 
any property in a Ciimmal Court, unless that pio- 
perty is produced befoie the Couit such order must 
he made at the tinfe of passing judgment In the 
MATTER OE THE PETITION OP RASH MOHUN GO- 

shamy. Rash Mohun Gosfamy v Kali Nath 
Raba . . . . . 19 W. R., 3 

25. Disposal of by 

Magistrate where no order had been made by lower 
Court. — Criminal Procedure Code, 1869, ss 132A, 
132B —' The Assistant Magistrate, on a review of the 
proceedings of the Subordinate Magistrate, passed 
orders dnecting that certain pioduce should be deli- 
vered over to the pai ties whom he eonsidei ed entitled 
thereto. The Suboidmate Magistrate had passed no 
orders under section 132 A of the Cmmnal Proce- 
duie Code Held that the oiders of the Assistant 
Magistrate were made without any jurisdiction. 
Anonymous . . . .5 Mad., Ap., 22 

26. — — - — • Disposal of, 

where prisoner acquitted.~~-St71o.GYQ a peison was ac- 
cused of dishonestly receiving stolen pioperty, know- 
ing it to he stolen, and was discharged by the Magis- 
trate on the giound that there was no evidence that 
the property was stolen ,— He Id that the Magistiate 
was competent, believing that the property was 
stolen, to make an ordei undei section 418 of Act X 
of 1872 regarding its disposal. Empress v Nilam- 
bhar Babu . • . I. L. R ., 2 All., 276 

27. 1 — - — — Disposal of by 

Criminal Court. — Criminal Procedure Code, 1872, 
ch XXX, ss 415,416,417 —Restoration of property 
made over by the police — A. was chaiged before the 
police with theft of certain property The police 
considered that no tKeft had been committed, and le- 
ported the matter to a second class Magistiate, who, 
agreeing with the police, ordei ed the property to be 
restored to A On application by the complainant, 
the District Magistrate found that A had removed, 
though not dishonestly, the propeity from B , a 
deceased peison, and oidered the property to be 
given by the police to B ’ s heirs. It was so given. 
Held that the pi o visions of Chapter XXX of the Code 
of Criminal Procoduie do not apply to such a case. 
Sections 415, 416, and 417 contemplate proceeding? 
preliminary to, and independent of, inquiry Upon 
general principles, wheie there has been an inquiry, 
or a trial, and the accused peison is discharged or 
acquitted by any Criminal Court*, that Court is bound 


STOLEN FROPERTY-coa^W 

2 DISPOSAL OF BY THE COU UT — continued. 

Order of Court as to property— continued. 

to lestore that property into the possession of tho 
person fi om whom it is taken, unless, as provided for 
by section 418, such Coiut is ot opinion that “any 
offence appears to have been committed” regard- 
ing it, then such order as appeal s right for tho dis- 
posal of the property may be made. The High 
Court cannot direct the lestoiation of the propeity 
already delivered by the police undei the illegal order 
of the Distuct Magistrate In re Annapurnabai 
[I. L. R., 1 Bom., 630 

In the matter op the petition op Basudeb 
Surma Gossain. Basudeb Surma Gossain v 
* Nazirooddeen . I. L. R., 14 Calc,, 834 

But'W In re Haree Bunbhoo Santra 

[5 W. R., Or., 55 

28. Criminal Pro- 

cedure Code , 1882, s. 517 — High Court's Criminal 
Procedure Act , X of 1875, s 115 — <c Any property." 
— Reference to Police Magistrate. — Mndence tm 
reference — Review — The words “any pioperty” in 
section 115 of the High Court's Ciimmal Procedure 
Act, X of 1875, include as well pioperty voluntauJy 
produced before the Magistrate by a witness in tho 
case, as property seized by the police or found on tho 
person of the prisoner. The reference to a Magis- 
trate under section H5 of the High Court’s Crimi- 
nal^ Procedure Act, X ot 1875, is not a tii.il for tho 
final determination of the rights of tho parties, and it 
*is not incumbent upon the Magistiate on such refer- 
ence to hear witnesses, but lie may lightly ordei the 
delivery of propeity to that one of the rival claimants 
whom he considers, upon tho statement* of then re- 
spective cases, to have made out a pi ima facie ease^ 
and it is not competent to the High Court to review 
the decision at which the Magistrate so arrives. 
Regi-. v Ramdas Samaldas. Ex parte Madav.ti: 
Dharramsi . , , .12 Bom., 217 

29, * Ciimmal Pro- 

cedure Code, 1882, s, 523 . — Code of Criminal Pro- 
cedure, 1872, ss. 415 and 416. — Delivery of propeity 
seized or stolen — Inquiry into ownership. — The 
provisions of section 523 of the Code of Criminal 
Pioccdure, Act X of 1882, aie widoi than the coi- 
respondmg provisions of the Code of 1872 (sections 
415 and 416), and they enable the Magistrate to 
enquire into the ownei ship of property seized by the 
police, and deliver it to the person entitled to it, 
instead of to the person fiom whom it is taken. 
In re Annapurnabai, I. L, R., 1 Bom , 630 , distin- 
guished. Queen-Empress v Joti Rajnajc 

[1. L. R., 8 Bom., S3§ 

30 , — — — Criminal Proce- 

dure Code, 1882 1 ss. 517 , 520, 523. — Order of Magis- 
trate restoring propeity alleged to be stolen.-** 
District Magistrate, Power of. to set aside such 
order — Where on acquittal a Criminal Court parses 
an order for restouition of property under section 
5L7 of tho Criminal Procedure Code (Act X of 1882), 
the proper course ior tire District Magistrate, if ho 
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Order of Court as to property— continued 

thinks the Older nnpioper, is to direct it to he stayed 
under section 520, and not to treat the propeity as 
sub 3 ect to an order under section 523 of the Code, 
and set it aside Queen-Empress v Abhram 
Umar . . . I. L. R., 8 Bom, 575 

31. Criminal Proce- 

dure Code, 1882, ss 517 and 523, — Evidence of owner- 
ship — Evidence Act, I of 1872, s 25 — Confession 
made to police officer. Admissibility of for other 
purposes than as a confession — Statements made to 
the police by accused persons as to the ownership of 
propeity which is the sid^ect matrei of the proceed- 
ings against them, although inadmissible as evidence 
against them at the tual foi the offence with which 
they aie charged, are admissible as evidence with 
regai d to the owneiship of the propeity in. an inquiry 
held by the Magistrate under sectiolll 523 of the Cri- 
minal Procedure Code (X of 1882) An order, after 
tual, made by a Cummal Court for the lestoration 
of propeity under section 517 of the Cummal 
Procedure Code (Act X of 1882) is conclusive as to 
the immediate light to possession, where an Older 
has to be made under section 523, the Magistrate 
may in the mquuy proceed on such evidence as is 
available and make an order for handing the propeity 
*to the person he thinks entitled This does not con- 
clude the light of any person The real owner may 
pioeeed against the holder of the articles or for 
damages as for conversion The High Couit declined, 
to mteifeie with an order, made by a Magistiate 
under section 523 of the Criminal Piocedure Code, for 
the deliveiy of pioperty, -where the Magistiate made 
sucdi oi dei upon the rneie evidence of a confession 
orxhe accused to the police that the piopeity was 
stolen from the ad 3 udged ownei Queen- Empress v 
Teibhovan Manekchand I. L. R , 9 Bom., 131 

32. Criminal Proce- 

dure Code , 1982 , s 517 —Order for the disposal of 
property by first class Magistiate — Appeal from 
such order to the Sessions Court — A decree-holder 
pi ef erred a complaint against his 3 udgment- debtors, 
charging them, under section 207 of the Penal 
Code (XLV of I860), with concealing certain move- 
able property foi the purpose of screening it from 
execution Some propeity was found by the police 
to have been so concealed m the.hous^of a third 
pei son The chief constable took possession of it, 
and kept it m his custody pending the inquiry which 
the first class Magistrate was about to make m the 
matter. Befoie the Magistrate entered upon the 
inquiry, the complainant caused the property m the 
Custody of the police to he attached and sold m exe- 
cution of his decree against the accused At the 
Court sale the complainant himself pui chased the 
property, and thereupon the Magistiate ordeied the 
property to he handed over to him This older was 
reversed, on appeal, by the Sessions Judge. Held 
that the ordei of tho first class Magistrate for the 
disposal of the propeity was not, and could not have 
been, made undex section 517 of the Criminal Proce- 
dure Code (X of 1882), as the Magistrate did not 


Order of Court as to property— con tinned 

♦hold any inquiry, noi form any opinion on the conclu- 
sion of such inquiry as to whethei “any offence 
appeared to have been committed regarding such 
pioperty The Sessions Judge had, therefore, no 
jurisdiction to hear any appeal f i om the first class 
Magistrate’s order. In re Anant Ramchandra 
Lotlikar . . . I. L. R., 10 Bom , 197 

33. Criminal Proce- 

dure Code , 1882 , s$ . 517, 520 — An older passed 
under section 517 of the Code of Criminal Procedure 
mav be revised by a Court of Appeal, although no 
appeal has beempref erred m the case m which such 
ordei w T as passed Queen-Empress v Ahmed 

[I. R., 9 Mad., 448 

STOPPAGE IN TRANSITU. 

* 

See Vendor and Purchaser— Vendor, 
Rights and Liabiiities of— 

[2 Agra, 11 

STORING JUTE. 

Bengal Act II of 1872 , 5 34 — 

Storage of jute without license — Criminal Pro- 
cedure Code, 1861 , ch XV — Before a conviction for 
storing jute m a waiehouse without a license can he 
had undei section 4 of Bengal Act II of 1872, pro- 
ceedings should be taken under the provisions of 
Chapter XV of the Criminal Piocedure Code, 1861, as 
required by section 34 of the formei Act Queen v 
Bhugwan Ch under Koondoo . 19 W. R., Cr., 4 
• 

STRANGER, INTRODUCTION OP, 
INTO JOINT FAMILY, EFFECT OF— * 

See Hnaftr LaW— Joint Family — 
Powers of Alienation by Members 
—Other Members 

[I L R., 1 AIL, 429 
I. L. R., 2 AIL, 898 

STRIDHAN. 

See Cases under Hindu Law — Stei- 

DHAN. 

See Hindu Law — Widow— Power of 
Widow— Power of Disposition or 
Alienation . I. L. R.. 1 Mad,, 281 
[3 W. R., 49, 105 
8 W. R., 519 
2 Agra, 2(30 
1 Mad., 85 
5 Mad., Ill 
I. L. R., 2 Mad., 338 

STRIKING OFF EXECUTION PRO- 
CEEDINGS. 

* See Cases under Attachment— Strik- 

ing off Execution Proceedings 
See Cases under Execution of 
Decree— Striking off ^Execution 
Proceedings. 



( , 5889 ) 


DIGEST OP CASES. 


( 5890 ) 


STB IKING OFF EXECUTION PRO- 

CEEDINGS — continued 

See Cases under Limitation Act, 1877, 
art 179 (1871, art 167, 1859, s. 20)— 
„ Step in Aid op Execution — Strik- 

ing- Case opp File, Eppect of— 

See Limitation Act, 1877, art 179 
(1871, art. 167, 1859, s 20 )— Step in 
aid op Execution— Suits and other 
Proceedings by Decree-holder 

[I. Xi. R., 4 Calc., 877 

SUBORDINATE COURT. 

See Appear to Priyy Council— Cases 
in which Appeal li^s — Appealable 
Orders . 1. I>. R., 3 Calc., 522 

See Case§> undrr Criminal Procedure 
Code, s. 437 

Duty of.— Ctfnflict of opinion in 

High Courts — The lower Corn ts ai e bound to follow 
the concurrent decisions of the Court to winch they 
are subordinate, and are not at liberty to adopt a 
contrary opinion expressed by another High Couit, 
Korban Ally Miedha v Sharoda Proshad Aich 
[I. Ii» R., 10 Calc., 82 

S. C. Korban Ali Mirdha v. Pitumbari Dasi 

[13 C. L. R., 256 


SUBORDINATE JUDGE. 

See Bengal Rent Aot, 1869, s. 102. 

[10 B L. R., Ap., 20 
8 B.JU R., 180 

See District Judge, Jurisdiction op— 

[I. B. R., 2 Mad, 330 
* 9 Bom , 39 

I. L. R., 3 Bom., 146 
I. L. R., 5 Mad., 222 
1 O. L. R., 534 

See Sale in Execution op Degree- 
Invalid Sales - Execution Proceed- 
ings struck opp 

[Marsh.., 592 : 9 Moore’s I. A. } 324 

5 W. R., P. C., 7 

See Sanction to Prosecution — Power 
to grant Sanction. 

[& Jj. R., 2 Bom., 481 

See Special Appeal— Orders subject 
to Appeal . I. L. R., 10 Bom., 200 

See Superintendence op High Court 
— Civil Procedure Code, s 022, * 

[I. Lu R., 10 Bom,, 200 

Powers of— r 

See Principal and Surety— Liability 
op Surety . I. D. R., 1 All., 87 

1. Suit brought to set aside 

probate, — A Subordinate Judge has no jurisdiction 
to try a suit brought to set aside a probate. Budded 
Suemah o . Taranatil Surmah . 22 W, R., 416 


SUBORDINATE JUDGE-coataetf. 

2. Complaint under Mad. Reg. 

IV of 1816, s, 35, cl 1. — A Suhoidmate Judge 
has junsdiction to entertain a complaint under 
clause 1, section 35, of Madras Regulation IV of 
1816 Ponnusami Pillai v Pachcu, I h It , 2 
Mad , 336 , overruled. Ponnusami v Krishna 

[I. It. R., 5 Mad., 222 

3. Trial of suit for land. — Officer 

appointed m the Sonthal Pergunnahs under s 2, Act 
XXXVII of 1855 — Beng Civil Courts Act , 1871.— 
Peg 111 of 1872 , s. 5 — An officei m the Sonthal, 
Pergupnahs, appointed by the Lieutenant-Governor 
of Bengal under section 2 of Act XXXVII of 1855, 
although vested with powers of a Subordinate Judge 
under Act VI of 1871, has jurisdiction to try suits 
m regard to land, &c., where the value of the mattei 
m dispute exceeds the value of 311,000. Ram Run- 
jun Chuokerbutty v. Ram Proshad Dass 

r [5 C. L. R., 128 

4. Valuation of suits — Joinder of 

causes of action — Civil Procedu? e Code (Act VIII of 
1859), ss. 6, 8 , (Act X of 1977), s 15.— Beng. 
Civil Courts Act (VI of 1871), s 19. — Section 6 of 
Act VIII of 1859 (conesponding with section 15 of 
Act X of 1877), which provided that “ every suit shall 
he instituted m the Comt of the lowest grade com- 
petent to tiy it,” did not affect the jurisdiction of a 
Subordinate Judge to try a suit wherein several cause# 
of action were joined, the cumulative value of which 
was ovei HI, 000; notwithstanding that il separate 

m suits had been brought on these sevcial causes, such 
suits must have been instituted m the Court of the 
Munsif. Mashoollah Khan v. Ram Lall Agur- 
WALLAH . . . . I. Xj. R., 0 Calc,, 0 

5. Suit for aecd&nt. 

— Claim valued m f less than P 5,000 , but value to be 
accounted for exceed s that s um, — tyiuere,— Whether 
a hist class Subordinate Judge has jurisdiction to 
try a suit for an account where the plaint states that 
the property' in the hands of the defendants, m 
respect oi which the account is pntyed, exceeds R5,000, 
but values the claim at R100 Manouak (Jannsm v 
Bawa Ramoharan Das , I. D. R., 2 Bom., 219 

6. Appeal transferred.— Peng 

Civil Courts Act , 1871 — N.-W. P. Pent Act, 1881, , 
ss 206, 207 , 208 — A Suboidmatc Judge, to whom an 
appeal is tyansfe.ircd undei the Bengal Civil Courts 
Act (VI of 1871), has not the power to dispose of it 
m the maimei provided by sections 206, 207, and 208 
of the N.*W. P Rent Act, 1881 the District Judge 
alone has the power to dispose of appeals in that 
manner. Pam Parsad v. Hal Kishen, A L. It, 

6 Ali, 36, followed. Lodhi Singh v, Ishbi Singh* 

I, Ii. R., 6 All,, 295 

7. Appeal transferred ,— Act XU 

of 1881, ss. 189, 206 , 207 , 208.— The defendant in a 
suit instituted in a Civil Court set up as a defence 
that it was cognisable m the Revenue Court The 
Court of first instance (Munsif) disallowed this de- 
fence, and gave tlfe plaintiff a decree. The defend- 
ant appealed to the District Judge, again contending 
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SUBORDINATE JUDGE.— Appeal trans- 
ferred — continued . 

that the suit was cognisable m the Revenue Couit 
The appeal was transfened by the District Judge to 
the Court of the Subordinate Judge The Subor- 
dinate Judge dismissed the suit on the giound that it 
was not cognisable m the Civil Couits, but m the 
Revenue. Held that, looking to the terms of sections 
189, 206, 207, and 208 of the N.-W P Rent Act, the 
Distuct Judge had no power to transfer the appeal 
to the Subordinate Judge, who had not the power 
vested m the Appellate Court by section 208. Ram 
Prasad v Rai Kishen . I. L. R., 6 All., 36 

8. Appeal referred by District 

Judge.— Beng. Civil Courts Act (VI of 1871), 
s 26 '—Power of review — Civil Procedure Code , 
1859 , s 376. — Where a Subordinate Judge hems and 
disposes of an appeal reteired to him by the District 
Judge undei Act VI of 1871, section 26, he does so 
as District Judge, and has therefor^, by implication, 
•the same power of reviewing his judgment as a Dis- 
trict Judge has undei section 376, Act VIII of 1$59. 
In the matter or Shama Churn Bhutt v. Payne & 
Co 18 W. R., 292 

9. Appeal from Munsif after Act 

XIV of 1869.- Assistant Judges m Bombay Pre - 
sidency. — A decision passed on appeal from a deci- 
sion of a Munsif by an Assistant Judge, subsequent 
to the date on which Act XIV of 1869 came into 
operation (14th March 1869), and pnor to the date on 
which the Assistant Judges in the Bombay Presidency 
weie invested witll appellate powers under the Act A 
(4th Apul 1869), was not illegal, as the Act did not 
alter the procedure as regaids appeals against deci- 
sions passed by Courts constituted under the the old 
Regulations, undei which the Assistant Judges had 
po#er to hear appeals Sakho Narayan Khandal- 
kar v. Narayan Bhikaji Khane-alkar 

[6 Bom., A. C., 238 

10. Power to inquire into ap- 

plication for execution of decree against 
ancestor of Sirdar. — Agent for Sirdars. — Where 
a person's name was entered m red ink in the Dekkan 
Sirdars' list, indicating that he was entitled only to 
the rank and precedence of a third class Sirdar, it 
was held that a Subordinate Judge had jurisdiction 
to inquire into an application foi execution of a 
decree passed against his ancestor by the Agent for 
Sirdars m the Dekkan Mahaeaj Gir v Anandrav 

[8 Bom.; A. C., 25 

Xl, Mortgage lien above limit 

of Subordinate Judge’s jurisdiction.— Attach- 
ment — One JD applied to the Subordinate Court 
of Sasvad for the attachment and sale of certain 
immoveable property m execution of a money-decree, 
under which the sum of Rl,317-4-9 was due to him 
from his judgment-debtor On the attachment of 
the property, the applicant presented a petition to 
the Court to the effect that he (applicant) had a 
mortgage lien on the pioperty for RIO, 368, and that 
it might he sold subject to his lien and possession 
as mortgagee. The Suboidmate Judge raised the 
question" whether he had jurisdiction to entertain the 


SUBORDINATE JUDGE.— Mortgage lien 
above limit of Subordinate Judge’s ju- 
risdiction— continued. 

application and inquire mto the merits of the alleged 
^mortgage He was of opinion that he had, and 
referred the question for the opinion of the High 
Court, which concuried in his opinion and answered 
the question m the affirmative. Purshotam Si- 
DHESHVAR V DHONDU AMBIT 

[I. L. R., 6 Bom., 582 

12. Mortgage lien. Inquiry in- 

to. — Collateral inquiry into a mortgage hen on 
attached 'property — Insolvency of a judgment* 
debtor — The plaintiff obtained a decree against _ZV r 
and R for R165-11-0 m the first class Suboidmate 
Court of Satara, and applied foi execution against 
the person of R When brought before the Court, 
R applied to be declaied an insolvent under sec- 
tion 344 of the Civil Proceduie Code (Act X) of 
1 877. The plaintiff #then moved the Court to strike 
off his application for execution, and to send his 
decree to the second class Subordinate Court of 
Vita for execution. The Satara Court accoidmgly 
sent the decree to the Vita Court and granted a cer- 
tificate to the the plaintiff under sections 223 and 
224 of the Civil Procedure Code The Satara Court 
also informed the Vita Couit that proceedings were 
pending m the Satara Court regarding the insol- 
vency of R. On the application of the plaintiff, 
the Vita Court attached certain immoveable proper- 
ty belonging to N and R Theieupon one V . T. 
claimed a mortgage hen on it for R9, 415-9-3. The 
Vita Court therefore referred for the opinion of 
the High Court the questions whether it had juris- 
diction to inquire into the validity of the mortgage 
lien claimed by V. T , and whether the execution of 
the decree m the Vita Court was to he stayed, pending . 
the inquiry mto the alleged insolvency of R m the 
Sataia Court. IfeZeTthat the Vita Court had juris- 
diction to inquire mto the validity of the alleged 
moitgage hen, that execution in. that Court against 
R was to he stayed pending the inquiry m the Satara 
Court regarding his alleged insolvency, but that there 
was no leason for staying the execution of the decree 
against W. m the Vita Court Vishnu Dixshit v . 
Narsing-hrav . « I. L. R., 6 Bom., 58 4= 

13 # Subordinate Judge invest* 

ed witb. powers of Small Cause Court. — 
Civil Procedure Code , 1877, s. 525. — Arbitration 
award . — A Subordinate Judge, although invested 
with the jurisdiction of a J udge of a Court of Small 
Causes, does not on that account become a Judge of a 
Court of Small Causes, nor his Couit such a CoCrb 
within the meaning of the Civil Procedure Code He 
therefoie has power, within the hunts of his ordinary 
pecuniary jurisdiction, to receive and file awards of 
arbitrators undei section 525 of the Civil Procedure 
Code (Act X of 1877). Balkeishna v . Lakshman 
[I. L. R., 3 Bom., 219 

* 14. — Difference be- 

tween a Court of Small Causes constituted under 
Act XI of 1865 and a Court of a Subordinate Judge 
invested with the jurisdiction of a Judge of a Small 
Cause Court under section 28 of Act XIV of 1869 . — 
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SUBORDINATE JUDGE. - Subordinate 

Judge invested with powers of Small 

Cause Court — continued 

Transfer of deu ee foi execution — Act XI of 1865 , s 
20 — The Code of Cuil Pi oceduie {Act XIV of 1882),* 
s 228— Act XIV of 186 9, s 28 — The Ooiufcs of 
Subordinate Judges invested with the jurisdiction of 
a Judge ol a Small Cau&e Court undei section 28 of 
Act XIV of 1869 do not thereby become “Couits of 
Small Causes constituted under Act XI of 1865 ” 
They meiely exeuase a similar juiisdiction This 
makes then decisions) final m the cases to which the 
jurisdiction extends, but it does not imply that the 
vauations of pi oceduie piescubed expressly foi the 
Couits constituted undei Act XI of 1865 are appli- 
cable to Couits constituted under a diffeient Act and 
subject to diffeient conditions. The xJourt of a Sub- 
oidinate Judge exeicismg Small Cause Court powers 
is, undei section 5 r oi the Code of Civil Piocedure 
(Vet XIV of 1882), one of the “ other Courts exeicis- 
mg juusdielion of a Gomt of S^iall Causes/’ and, as 
such, its pi oceduie is governed by the Civil Pi oceduie 
Code without the vanatioii'. provided by Act XI of 
1865 Undei section 223 {d) of the Civil Pi oceduie 
Code, the Com t which has passed a decree m its Small 
Cause Couit juiisdiction may, for any good reason, 
to be lecoided m wilting, tiansfei its decree to the 
othei hiancli of the same Court, as it might to a 
different Couit,foi execution, without requiring a cer- 
tificate under section 20 of Act XI of 1865 For this 
pui pose the two branches oi sides of the Subordinate 
Judge’s Couit may be legal ded as different Courts 
JBhagvan DaxiLji v Balv 

[I. L. R., 8 Bom., 230 

15. — — Suit of or intei-, 

est due on a mortgage — The plaintiff sued to recovoi 
r. interest due on a moitgage of immoveable property 
The defendant pleaded that the ^plaintiff had received 
the pioiits ot the moitgaged pioperty, and had got 
possession ot coitain matenals worth four thousand 
rupees, and that the moitgaged debt had been paid 
oil The suit wa& tnccl before a Subordinate Judge 
m Ins capacity of a Judge of a Court of Small Causes, 
Who held that he had no jurisdiction to go into the 
questions laised by the defendant m his defence, and 
he gave judgment for the plaintiff Held, on appli- 
cation to the High Court, that the defence being vir- 
tually that the debt had been paid off, and that no- 
thing was due to the plaintiff, the Subordinate Judge 
had jurisdiction to decide the suit Babubav Ambit 
Pethe v Gaotatbav Damodab 

[I. !». R., 10 Bom., 69 

^i.6. Civil Procedure 

Code ( Act XIV of 1882), s , 295 —Decree -passed by 
Subordinate Judge — Decree by same Court m exer- 
cise of its Small Cause jurisdiction . — Rateable dis- 
tiibuhon of assets — Cei tain moveable property, was 
at hist attached m execution of a money-deeiee pass- 
ed by a Subordinate Judge in his Small Cause juris- 
diction, of vi Inch a part was aftei wauls sold lif 
execution of a moncy-dcuec passed by the same Sub- 
ordinate Judge m his oidmaiy juiisdiction the le- 
maining piqpeily was attached and sold, Prioi to 
the date of this sale the applicant applied for execu- 


SUBORDINATE JUDGE. — Subordinate 

Judge invested with powers of Small 

Cause Court —continued. 

tion of a money-deciee passed m Ins favour by the 
same Subordinate’ Judge m his Small Cause juiisdic- 
tion, and piayed foi rateable distubution of the pro- 
ceeds along with othei decree-hoklei s Held that 
the application must he allowed Although a Subor- 
dinate Judge invested under Act XIV of 1869, sec- 
tion 28, with Small Cause powers, acqunes the juris- 
diction of two Com ts, he does not become the J udge 
of two Courts, but lemams the Jqdge of a Suhoidi- 
»ate Court Malhabi v Nab so Keishna 

[I.L.E,9Bom., 174 

17. — — — — . j Execution of de- 

cree — Transfer of decree for execution — Act XI of 
1865 , s 20— Act XIV of 1869, s 28 — Tho plain- 
tiff, having obtained a money-decree a’gamst II and 
othei s m a suit m the Subordinate Judge’s Court 
at Dhuiia, applied foi execution hy attachment and 
sale ot their nneioveable property That property, 
was accordingly sold, hut betorc the realisation of 
the assets the defend mt, who also had obtained a 
money-decree against the same judgment-debtors in 
the same Couit m its Small Cause junsdu tion, ap- 
plied foi the execution of his decree by attachment 
and sale of the immoveable piopuity which had al- 
ready boon attached at the instance of the plaintiff. 
The Court, under section 295 ot the Civil Procedure 
Code (Act XIV of 1882), rateably distributed the 
proceeds of the sale between tho plamtift and tho 
defendant The plaintiff now brought this suit in 
tho Small Cause judisdiction of the Subordinate 
'Judge’s Court at Dhuha to recover from tho defend- 
ant tho amount paid to him, alleging that it had 
been illegally paid, as the piocedure laid down m 
section 223 of the Code had not been followed. 
Held that, as ruled iu Bhagavan Dayaljt v It<4u> 

I L R ,8 Bom , 230, a Subordinate Judge invested 
with Small Cause Court powers has generally to lob 
low the procedure prescribed in the Code oi Civil 
Procedure. * This governs his proceedings both in 
tnal and execution, whothei the suitih a Small Cause 
suit oi not. If tho two jurisdictions assigned to 
the Suboidinate Judge’s Court and to the Subordi- 
nate Judge peisonally aie locally eo-exteusive, there 
is no distinction of sides or branches But where, 
as in some cases, the oi dinavy jui isdietiou is wider 
locally than the Small Cause jurisdiction, the Court 
is, m that part of its territory which lies outside the 
Small Cause Couit jurisdiction, to lie regarded as a 
sepaiate Couit so far that a decree in a Small Cause 
should not generally be executed on property beyoud 
the Small Cause jurisdiction without a tianfder, 
a dealing with the execution as m a suit tried in tho 
usual way, for leasons to be recorded in writing. 
As ail is done by the same Judge, a suggestion and an 
order leeordod in tho ease are sufficient, without a 
foimal tr Dismission as to a distant Court. Diia- 
EAMDAb Sax nn is o Vaman Go vi mu 

[I. I,, R», 9 Bom., 237 

13 Power of Subordinate 

Judge to try Munsif’s case.— Act XVI of 1868 , 
ss li, 15,1b — fti^ng Clvd Courts Act {Act VI of 
1871), ss 19, 20 — CmirProcedure Code, $s* 15, 578 . 
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SUBORDINATE JUDGE.— Power of Sub- 
ordinate Judge to try MunsiPs ease — 

continued . 


— Per Petheram, C J., and Brodhurst, Mah- 
moop, and Duthoit, JJ. — The object of sections 19 ■* 
and 20 of the Bengal Civil Courts Act, 1871, was to 
create in the District Judge, Subordinate Judge, 
and Munsif concuirent jurisdiction up to R1,000. 
Per Petheram, C, J , — Section 15 of the Civil Pro- 
cedure Code is a proviso to those sections. The 
word "shall” m that section is imperative on the 
suitoi. The word is used for the purpose of pro- 
tecting the Courts The suitor shall be obliged to 
bring his suit m the Court of the lowest grade com- 
petent to try it The object of the Legislature is 
that the Court of the higher grade shall not be over- 
crowded with suits Whenever an Act confers a 
benefit, the donee may exercise the same cr not at 
his pleasure The proviso is for the benefit of the 
Court of the higher grade, and it is not bound to 
take advantage of it If it does^ot wish to try the 
suit, it may refuse to entertain it. If it wishes to 
retain the suit in its Court, it may do so ; it is not 
bound to refuse to entertain it. Per Duthoit, J . — 
The words in section 57 of the Civil Procedure Code 
"shall be” are an instruction which the Court is 
bound to follow, and they are therefore a restraint 
upon jurisdiction. The effect, therefore, of the con- 
current jurisdiction of Subordinate Judges and 
Munsifs is not to allow to a Subordinate Judge dis- 
cretion as to accepting or not accepting for ti lal by 
himself suits cognisable by the inferior tribunal. 
Brodhurst and MahmoOd, JJ.— Section 15 of the 
Civil Procedure Code is a rule of procedure, not o£ 
jurisdiction, and whilst it lays down that a suit shall 
be instituted m the Court of the lowest grade, it 
does not oust the jurisdiction of the Courts of higher 
giades. JR msick Chunder Mohunt v Ram Ball 
Shaha, 22 W R , 301 , and Sufea-ooUah Sircar v. 
Begum Bibee, 25 W R , 219, followed Per Old- 
ridld, J — Section 15 of the Civil Pioceduie Code is 
a piousion entirely of pioceduie as distinct from 
junsdiction, and itb effect on section 19 of the Ben- 
gal Civil Courts Act is that the junsdiction of the 
Distnct Judge and Subordinate Judge extends to all 
original suits cognisable by the Civil Couit, subject 
m its exercise to a certain proceduie, — namely, that 
the suits be instituted m the Court o l lowest grade 
competent to try them Held, therefore, by Pethe- 
bam, C. J , and Oldeield, Beodhurst, and Mah- 
mood, JJ , where a Subordinate Judge had tried a 
suit which a Munsif, a Court of a^iowei grade, 
might have tried, that the Subordinate Judge had 
not acted without jurisdiction The plaint m such 
suit had been m the first instance piesented to the 
Munsif, w r ho had returned it, to be piesented to the 
Subordinate Judge Per Dtjthoit, J — The decree 
of the Subordinate Judge would not be liable to be 
revei sed m appeal for want of jurisdiction, for the 
jurisdiction was theie, though it ought not to have 
been exercised. This view of the matter -was consis- 
tent with the leceived canon of construction, that 
* unless the Legislature uses negative words, or words 
showing an intention to treat the observance of a 
rule of procedure as essential, the rule will ordinarily 
be tieated as a direction only. Under the cncum- 


stances, therefore, the District Judge had, m appeal, 
correctly refused to entertain the plea of defect m 
jurisdiction. Nidhi Lal v. Hazhab Husain 

[I. Ii.R.,7 AIL, 230- 


SUBSCRIBER TO CHARITABLE IN- 
STITUTION. 

See Eight or Suit— Subscription to 
Charitable Institution 

[10 C. I*. R., 197 


S UBSISTENCE-MONE Y. 

1, a — Payment of subsistence- 

money. — Civil Procedure Code, 1859, s 276 — Ac- 
cording to Act VIII of 1859, it stood at the end 
of 1876 and until October 187 7, the batta for the 
maintenance of a debtor could not become payable until 
he was arrested and* brought before the Court, and 
the order made for his committal to the civil jail. 
Kastuechand t>. Eaoji Sadashiv 

[I. L. R., 4 Bom,, 65 

Under the present Code it has to be paid into 
Court before the ordei for the arrest can he made. 


2 t Illegal commit- 

ment.— Duty of jailor — Unless subsistence- money 
is paid before the commitment, the commitment is 
illegal. The jailor is hound by the words of the Act. 
It is for him, and not for the prisoner, to see that 
the money is paid. In the matter or Thomson 

[Bourke, O. C., 421 


. * Rising subsistence-money. — 

Detention in jail on decree of defendant arrested 
prior to decree — Right to discharge Where 
defendant is arrestefi prior to deci ee under Act I III 
of 1859, section 78, and a deciee is aftei wards ob- 
tained against him m the suit, the plaintiff, if he 
wishes to detain the defendant m prison, must ha\e 
him brought befoie the Court, and his subsistence- 
money fixed, m the same way as m the case of an 
arrest m execution of a deciee, and if he failb to do 
so, the defendant is entitled to his discharge from 
prison. In the hLttee or Callachand Dass 
r [1 Ind. Jur., N. S. t 327 


S C Rampeesaud Hoy v Callachand Doss 

[Bourke, O. C., 423 

A 

4. * - — Order for allow- 

ance —Application for discharge in absenceof order . 
Civil Procedure Code, 1859 , « 276, 278 -8 B + nd 
two other debtois in the custody of the Sheriff on a 
ca sa appealed ou a habeas corpus for the execu- 
tion-creditor to show cause why they should not be 
discharged 8 E had been arrested m execution of 
a decree m a suit which was begun under the old 
procedure m the Supreme Court, and the question 
was whether the proceduie m his case should be 

regulated by Act VII of 1S55 or Act VIII of 18o9. 
The grounds lelied on by all three prisoners (besides 
the above in 8 H’s case) weie, that no prder for 
their allowance had been made by the Court, nor had 


9 c 
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SUBSISTED CE-MONE Y.-~-Eixing subsist- 
ence-money — continued, 

they "been brought before it for that purpose. Meld 
that the case of 8. M was to be regulated by the 
old procedure, and as under Act YII of 1835 no order 
for allowance was necessary, he must be remanded to 
jail. Meld , also (Peacock, C, J dissentiente), that a 
prisoner arrested on a ca, set, must, withm a conve- 
nient time, be brought before the Court to have his 
allowance fixed; that an “allowance” within the 
meaning of sections 276 and 278 of Act VIII of 
1859 meant subsistence-money fixed by order of the 
Court j that the Court must have the prisoner before 
them to exercise their discretion upon a matter 
which must be determined before he can be formally 
committed to prison, and which may be so deter- 
mined as to entitle him to be discharged ,* that a de- 
cree must be carried into execution by and under the 
direction of the Court* which pronounces it by means 
of a special apphcation to the Court, and an order 
passed thereupon; that a jailor o^ other officer cannot 
lawfully receive a prisoner for debt under commit- 
ment unless the preliminary payment of subsistence 
has been made m compliance with the order of the 
Court , and that the jailor cannot lawfully detain a 
judgment-debtor when the time limited for payment 
of any subsistence-money under the order of the 
Court passes without due payment accordingly. In 
be Stranoo Chundeb Halbae. In be Doobq-a- 
PEBSABD MlTTEB. IN BE RAKHAB DOSS 

[Bourke, O. C„ 59 

6. Eight of debtor to discharge. 

~~ Omission to make order for allowance, — Civil 
Procedure Code , 1859 , ss, 276 , 278, — A debtor having 
been imprisoned on a writ of ca sa , was brought up 
on b, habeas corpus , and applied for his discharge, on 
4[he ground that bus arrest and imprisonment were 
illegal, as no order for his allow|nce, under section 
276 of Act VIII of 1859, bad been made. Sufficient 
subsistence-money, however, was paid to the Sheriff 
previous to the arrest, and he was kept amply sup- 
pbed with it Meld that sections 276 and 278 of 
Act VIII of 1859 applied as much to the execution of 
a mofussil decree as to an arrest by writ of the High 
Court ; that no one is to be imprisoned in execution 
of a decree unless subsistence-money for a month in 
advance he paid to the person to whose custody be is 
committed ; that a similar payment must be received 
in advance every successive month pending the im- 
prisonment; that if any such payment be not made 
the prisoner is entitled to b£ released; that the 
“allowance” referred to in section 276 of Act VIII 
of 1859 meant subsistence-money of 4 annas per 
diefh ; that section 276 of Act VIII of 1859 enacted 
only that the prisoner shall have an allowance of 4 
annas per diem paid monthly, unless the Court shall 
specially fix a less amount, that an order for an 
allowance to the pusoner was not necessary, and v^as 
intended only as a relief to the execution-creditor ; 
that the omission to have such order made did not 
render the arrest and imprisonment illegal , that m 
the absence of such ordei, section 278 of Act VIII 
of 1859 ensured 4 annas a day as subsistence-money 
for the pnsonei, Aga An Khan v Joyboyal 
Peesaud . . Bourke, O, C., 52 


SUBSISTENCE-MONEY.— Eight of debt- 
or to discharge-— continued 

6. Non-payment of 

subsistence-money %n advance — Civil Procedure 
Code f 1859 , s, 276 — The monthly subsistence-money 
undci section 276 of Act VIII of 1859 must ho paid 
m advance, therefore, where a debtor was anosted 
and subsistence-money paid for January, but no fur- 
ther deposit was made till 4th Febiuary, the prisoner 
was held entitled to his discharge* In be Konoy 
Lon. Doss .... Bourke, O, C., 61 

7. — — Application for dis- 

i charge on non-payment of subsistence-money — Peti- 
tion for discharge — Civil Procedure Code , 1859 , s, 
278, — A prisoner was arrested on the 30th of Decem- 
ber on a ca, sa dated the 24th of December, on which 
day the ^cecutionncreditor paid subsistence-money for 
thirty days This failing on the 29th of January, 
the prisoner made a fruitless application to the 
Sheriff for more, and then applied to the Court for 
his disehaige, upoif which notice was directed to he 
given to the execution-creditor Meld that no parti- 
cular form of petition of disehaige was required from 
a prisoner applying for his disehaige for non-pay- 
ment of subsistence-money, that subsistence-money 
must be paid in advance by the execution- ti editor 
befoie putting a writ of ca, sa in force; that the 
discharge by the Sheriff of a prisoner detained on a 
writ of ca, sa, was equally imperative on the happen- 
ing of any of the contingencies specified in section 
278 of Act VIII of 1859; and that on failure of 
subsistence-money the prisoner should bo released, 
and further detention of him by the persou in whoso 
custody he is, was illegal. Spbyeb v, Janssen 

[Bourke, O. C., 28 

8. — Non-payment of 

subsistence-money m advance , — Act VIII of 1859 , 
ss. 276 , 278.— A pusoner was ai rested on August 
4th, and committed to prison on the evening of the 
same day. Before his committal, the execution-cre- 
ditor paid into the hands of the jailor a sum suffi- 
cient for his subsistence-money for twenty-seven days, 
at the established rate of 4 annas pci day. On the 5th 
August, a writ of habeas corpus was applied for to 
bung the prisoner up, and on the 6th a further sum 
of 4 annas was paid to the jailor to cover any defi- 
ciency m tbe former payment. Meld that the re- 
quirements of section 276, Act VIII of 1859, had 
not been fulfilled, and that the prisoner was entitled 
to his discharge under section 278 Dutt v, Coe- 
neuus . r , . . 5 B. I*. B., Ap,, 79 

9. — - Mode of payment 

of subsistence-money — On the 30th of September, 
the plaintiff, a detaining creditor, paid to the jailor 
of the Calcutta jail subsistence-money for thirty days, 
for a prisoner confined at the suit of the plaintiff, 
the jailor then having a balance of 4 annas over from 
the subsistence-money for Septembei Meld that 
theio was a sufficient compliance with section 276 of 
Act VIII of 1859 Haladhab IMjy v Amhika 
Charan Bosk , . , 5B.L R, Ap,, & 

10. ^Refund of subsistence- 

money.— Release at request of creditor — Bombay 
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SUfiSISTENCE-MONEY.— Refund of sub- 
sis fence-money — continued . 

Act IV of 1865 — Where the defendants were arrest- 
ed through the Munsif’s Court in execution of a de- 
cree, but weie leleased at the request of the execu- 
tion-creditor before they had been sent to the civil 1 
]ail, it was held that the execution-creditor was en- 
titled to a refund of the balance of subsistence- 
money advanced by him that remained in the Mun- 
siff’s hands at the time of his debtor’s release Sec- 
tion 10 of Act XV of 1865 (Bombay) was not appli- 
cable to such a case. Ex parte Kashinath Balal 
Ok 5 Bom., A. C., 84 


11. Effect of discharge of 

debtor. — Non-payment of subsistence-money — Fu- 
ture arrest m execution of same decreet "Effect of 
discharge on — The dischaige of a defendant from 
confinement m ]ail, in consequence of the plaintiff’s 
failure to pay subsistence-money at the rate fixed by 
the Court, bars a second arrest and imprisonment m 
execution of the decree Ap^iah Chetty v. 
Chengadoo 4 Mad.-, 76 

SUBSTANTIAL QUESTION OE LAW. 

See Appeal to Privy Council— Cases 
in which an Appeal lies— Substan- 
tial Question op Law 

[I. L. R., 2 Calc., 228 
I. L. R., I Calc., 431 


SUCCESSION. 

See English Law — Primogeniture « 

[5 Bom., 172 

See Cases under Hindu Law— Inherit- 
ance 

See Mahomed an Law — Debts 

[X B. R., 4 Calc., 142 
I. L. R., 4 AH., 361 

See Cases under Mahomedan Law— In- 
heritance 

See Cases under Malabar Law— In- 
heritance. 


See Marriage Settlement. 

[1 Ind. Jttr., N. S., 290 


See PARSIS 


I. L. R., 1 Bom., 506 
X L. R., 2 Bom., 75 
I. L. R., 3 Bom., 537 


- Deed altering course of, by 
Hindu law. 


See Compromise — Construction, En- 
forcing, Effect op, and setting aside 
Deeds op Compromise 

[6 B. L. R. 




to raj. 

See Cases under Hindu Law — Custom- 
Inheritance and Succession. 


See Judgment in 


REM. 

’[11 B. L. R., 244 


* * 

SUCCESSION ACT. , 

ss. 2 & 3 — Minor — The definitions 

of “ minor ’’and “ mmonty ” in the Succession Act do 
not apply to cases m which a person enters into a con- 
tract on his own behalf, and not in any representa- 
tive character under that Act Sultan Chant? v. 
Smyth . . 12 B. L. R., 358 : 21 W. R., 221 


s. 4. 


See Divorce Act, s. 35 

[5 B. L. R., Ap., 9 
I. L. R., 1 Calc., 357 
L L. R., 9 Mad., 12 

See Husband and Wipe. 

[8 B. L. R., 372 
I. L. R,, 1 Calc., 285 

* 

X — Operation of t section . — 

Eights acquired before passing of Act — The provi- 
sions of section 4 of the Succession Act are prospect- 
ive, and leave rights unaffected which had already 
been acquned before the Act passed. Sarkies v, 
Prosonomoyee Dossee 

[I. L, R., 6 Calc., 794 :8C.L. R., 76 

2, — Married woman, Liability 

of — Separate estate . — Eestramt on anticipation.— 
Eusband and wife.— -Married Women’s Property 
Act (III of 1874), s. 8 — In a suit against a husband 
and wife, and the trustees of the wife’s marriage 
settlement, on two joint and several promissory notes 
given by tbe husband and wife after their marriage, 
but before the passmg of the Married Women’s Pro- 
perty Act (III of 1874), the plaintiff sought to render 
liable property settled on the marriage upon the wife 
for her separate use without power of anticipation. 
The marmge was contracted after tbe passing of the 
Succession Act. Field that section 4 of that Act 
did not prevent the operation of the clause ^n th^ 
marriage settlement in restraint of anticipation. 
Held, further, that section 8 of the Married Women s 
Property Act, 1874, does not apply to contracts made 
before the passmg of the Act Semble, per CtmOH, 

( 7 . j if the contract had been made after that Act 

came into operation, the plaintiff would have had a 
remedy against the wife’s separate^ estate,, notwith- 
standing the clause restraining anticip^ion 

™ Manuk . 13 B. L. R., 383 : 22;W. R., 175 

g _ and 3. 44 . — Husband and 

wife.— Parties with English domicile marnedm 
India.— Succession to moveable property —M M., 
a British subject having his domicile an England, 
married m Calcutta, in April 1866, C., a widow, who 
at the time of the marriage had also an English do- 
micile. C . , after her marriage with E. Af., became 
entitled as next of Inn to shares in the moveable pro- 
perties of her two sons by her former marriage _ these 
shares were not realised nor reduced into possession by 
O during herhfe. 0. died in IS^kavingher hus- 
band but no lineal descendants. In March 1874 M. 
M filed his petition in the Insolvent Court, and all his 
• property vested m the Official Assignee. In April 
1875 letteis of administration of the estate and 
effects of C were, with the consent of H. M. y 
granted to the Administrator General of Bengal, by 
whom the shares to which 0. became entitled as next 
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SUCCESSION ACT, s. 4 and s. 44 -conti- 
nued 

of km of her sons were realised. In a special case 
for the opinion of the Court under Chapter VII, Act 
VIII of 1859,— Held that the domicile of the paities 
being m England, the English law was to be applied, 
and therefore the Official Assignee, as assignee of the 
estate of M. M., was entitled to the whole fund 
realised by, such shares m the hands of the Adminis- 
trator General. Section 4 of the Succession Act 
does not apply m respect of the moveahle propeity of 
persons not having an Indian domicile Miller v. 
Administrator General or Bengal 

[I .L. R., 1 Calc., 412 

s. 5. 

See Foreign State 

^ [I. L. R., 11 Calc., 17 

and s. 10. 

See Domicile . I. U. R., 4 Calc., 106 

s. 35. 

See Converts . I. L. R., 9 Mad., 466 
s. 42. 

See Pabsis . I. L. R., 2 Bom., 75 

s. 48. 

See Will— Validity oe Will. 

[I. L. R., 7 Mad., 515 

s. 50. 

See Cases under Will— Attestation. 

See Cases under Will— Signature 

s. 54. 

See Will— Validity Gf Will 

p. L. R., 4 Mad., 244 

— s. 56. — Revocation of will* — Lawful 

polygamous marriage * — The will of a Jew, made 
subsequently to his hist marriage, hut previously to a 
second marriage m the lifetime of his first wife, held 
to he revoked by such second marriage under section 
56 of the S accession Act. Gabriel v, Mordakai 
[I. L. R., 1 Calc., 148 

s. 98. 

See Will— Construction. 

[I. L. R., 4 Calc., 670 

• Application of section . — Vest- 
ed interests. — Semble , — Section 98 of the Succession 
Act applies only to vested interests Maskyk v. Fer- 
gusson . . . I. L. R., 4 Calc., 804 

ss. 101, 102. 

See Will— Construction 

[I. L. R„ 4 Calc,, 304 , 

s. 178. 

See Probate— Power of High Court ~ 
t© grant, and form of— 

[I. L. R„ 6 Bom., 460 


SUCCESSION ACT— continued* 

a. 180. 

See Probate— Effect of Probate. 

[8 B. I*. R., 208 

s. 182. 

See Probate— T o whom granted. 

[7 B. Ii. R., 563 

s. 187. 

See Certificate of Administration — 
Effect of Certioate. 

[23 W. R., 252 

See Probate— Effect of Probate, 

[22 W. R., 174 

r— s. 188. 

See Probate— Opposition to and Revo- 
cation of Grant. 

m [I. I*. R.» 4 Calc., 360 

s. 190. 

See Letters of Administration 

fX B. R., 5 Calc., 2 

as. 190, 191. — Intestate — Sale of pro- 
perty of intestate m execution of decree against some 
of his heirs — Title to sale-proceeds, — Letters of 
administration — S . sued some of the heirs to a per- 
son governed by the Succession Act, 1865, who 
died intestate, such heirs being in possession of a part 
of the estate of the deceased, for a debt due to him 
by the deceased, and obtained a decree against such 
persons. In execution of this decree property belong- 
ing to the deceased was sold Before the sale-proceeds 
were paid to R,, an heir to the deceased, obtained 
m the District Court letters of administration to the 
estate of the deceased, and an order for payment to 
hei of such sale-pi creeds Thereupon 8, sued R, for 
such sale-proceeds and to have the District Court's 
order directing payment thereof to her set aside. 
Held that, with reference to sections 190 and 191 of 
the Succession Act, 1805, the decree obtained by S . 
against persons who did not legally represent the 
estate of the deceased, and the pioeeodmgg taken 
against such persons in execution of such decree, 
gave S. no title to the sale-proceeds which formed 
part of the estate of the deceased, and the suit was 
therefore not maintainable. Sukh N and an v. Run- 
nick . I. Ii. R., 4 All., 193 

ss. 208, 209. 

See Letters of Administration. 

[I. It, R., 8 Calc., 884 

ss. 212, 213, 

See Letters of Administration. 

[4 B. Ii. R., Ap., 49 

s. 224. 

See Illegitimacy . 11 B. B. R. f Ap.,$ 
s. 232. 

See Probate— Amendment of Error in 
Probate . I. B. R„ 4 Calc., 582 
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SUCCESSION ACT— continued. 

s. 234. 

See Probate— Opposition to and Revo- 
* cation op Grant I. h. R., 0 Calc , II % 
[I. Ii. R., 5 Bom , 638 
I. Ii. R„ S Calc., 880 
I. Ii. R„ 6 Calc., 460 

s. 235. 

See Judicial Commissioner, Assam 

[12 W. R., 424 
See Probate— Opposition to and Re- 
vocation op Grant 

[I. Ii. R„ 8 Calc., 570 

S. 237. — Exemplification of unlL — 

Probate . — Order to produce testamentary gaper — 
The testator died m Calcutta, leaving a will, whereof 
he appointed A , JB , C , and D , executors D , the 
mother of the testator, had earned on business in 
partnership with the testator m Calcutta, and a con- 
sideiable portion of the testator's estate was m India. 
A . renounced probate, and the will was proved m 
England by B. and C , who sent their agents m 
Calcutta an exemplification of the will for the pur- 
pose of obtaining a grant of probate or letters of 
administration to the estate m India In an applica- 
tion by D for an order directing the agents to bring 
the exemplification into Court with a view to obtain- 
ing probate thereof, — Held that the exemplification 
was an instrument which the Court would order to 
be produced under section 237, Succession Act 
In re the goods op Newton 

[8 B. L. R., Ap., 76 


— s. 242. 

See Probate— Eppect of Probate 

[8 B. L. R., 208 

* 

See Probate— Opposition to and Re- 
vocation op Grant 

[I. Ii. R., 4 Calc., 360 

— s. 244. 

See Probate — Jurisdiction of District 
Courts . . 4C. L. R., 498 


— 8. 250. 

See Probate — Opposition to and Re- 
vocation op Grant 

[I. Ii. R., 2 Calc,, 208 
LL. R.,3 Calc., 570 

— s. 258. 

See Probate — Administration Bonds. 

[I. Ii. R., 7 Calc., 84 

3 Mad., Ap., 10 

4 C. L. R., 498 

— s. 257. 

See Act XL OP 1858, s. 21 

[I. I,. R., 5 All., 248 

See Administration Bond 

[6 N. W„ 62 

See Guardian -^Liability op Guardians 

[I. B. R., 5 AIL, 248 


SUCCESSION ACT -continued. 

. s. 258. — Grant of letters of ad - 

ministration with will annexed — Practice — Letters 
of administration with the will annexed may, under 
section 258 of the Succession Act, be granted after 
the expiration of seven clear days from the death of 
the testator In the goods of Willson 

[I. I*. R., 1 Calc., 149 


s. 261. 

See Prorate— Opposition to and Re- 
vocation of Grant . 21 W R., 84 
[24 W. R,162 
6 C. L. R., 170 


— 264. 

See Reference to High Court 

[* If. R., 5 Calc., 756 


— s. 26§. 

See Appeal— Probate . 2 C. L. R., 589 

— s. 269. 

See Executor . I. L. R., 1 All„ 710 


— s. 282. 

See Administrator . 8 Bom., O. C., 20 


Decree , Satisfaction of. 

— Executor. — Administrator — Where a person ob- 
tains a decree agamst an executor or adminis- 
trator, he is entitled to have his decree satisfied out 
of the assets of the deceased, and section 282 of the 
Successiqp. Act does not interfere with that right. 
Nilxomul Shaw v Reed 

[12 B. Ii. R., 287 : 17 W. R., 5 Ig 


2. a Debt. — Liability to pay 

calls on shares in company —A Lability to pay calls 
is a debt within the meaning of section 282 of the 
Succession Act. Asiatic Banking Company u. 
Yiegas . ... 8 Bom., O. C., 20 


3 Judgment-creditor — Execu- 

tion of decree — Right to assets m hands of Admi- 
nistrator General . — Administrator Generals Act {II 
of 1874), s 35 — A decree for money was obtained 
against a person who afterwards died intestate Let- 
ters of admimstiation to his estate were granted to 
the Administrator General of Bengal The decree- 
holder applied for execution of his decree agamst the 
assets in the hands of the Administrator General. 
Held that he was entitled to have his decree satisfied 
out of the assets of the deceased, although those 
assets were not sufficient to pay m full all the claims 
made against the estate Remfry v DePenning 
^ [I. Ii, R., 10 Calc., 929 

s. 33L 

See Probate — Power of High Court 

TO GRANT, AND FORM OF — 

[I. L. R., 6 Bom., 452 


See Will— Form op Will* 

[2 B. L. R , A. C., 79 
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SUCCESSION ACT, s. 331— continued. I SUDRAS— continued. 

1, Jains, — t( Hindu?*— The ’ See Hindu Law— Inheritance— Illegi- 


tenn u Hindu” in section 381 of Act X of 1865 
means and includes a fi< Jain/ S and consequently in 0 
matters of succession Jains are not governed by that 
Act, Baoherbi v . Makhan Lad 

[I. L. R., 3 All., 55 

2. Native Christians, — Hindu 

law — Inheritance . — The Succession Act gov eras the 
succession m Native Christian families, and since 
the passing of that Act such families have not 
been at liberty to adhere to the Hindu law of suc- 
cession. Held that if the family continued to ob- 
serve the Hindu law of succession until the Suc- 
cession Act alteied their rule of succession, the mem- 
bers of the family who were born before the latter 
Act came into operation could not be deprived of the 
rights acquired by them under the Hindu law, 
PONNUSAMI NADAN V . DORASAMI AYYAN 

[I. L. R., 2 Mad., 209 

<j # Native Christian — Appli- 

cation under Act XXVII of 1860 for certificate 
of administration, — Petitioner, a Native Christian, 
applied, under Act XXVII of 1860, for a certificate 
of heirship to his deceased grandfather. The Civil 
Judge refused it on the ground that Native Christians 
are not ** Hindus 99 withm the meaning of the term as 
used m section 331 of the Succession Act, X of 
1865, and therefore that they aie affected hy the 
provisions of that Act, and cannot proceed under Act 
XXVII of 1860 Held , upon appeal, that the order 
of the Civil Judge was right. In the matter op 
the petition op Vathiae „ * 7 Mad., 121 

TUDDER COURT. 

Meaning of term.— VIII of 

1842 — Criminal Procedure Code , 1861 % s, 19, — Mean- 
ing of the term “ Sudder Court ” as defined hy Act 
VIII of 1842, and by section 19 of the Criminal 
Procedure Code, Reg-, v. Vyankatasyami 

[2 Bom., 2nd Ed., 106 

“ SUDDER KHAJANA.’’ 

Meaning of term.— The words 

t( sudder khajana M do not necessarily mean a rental 
payable to Government, but may mean a rental pay- 
able to the zemindar. Kalee'Tara Debia v, Nit- 
tianund Shaha. . „ 12 W. R., 90 

SlfDRAS. 

See Cases under Hindu Law— Adop- 
tion— Requisites eor Adoption— Ce- 
remonies. 

See Hindu Law— Adoption— Who may 
*1 adopted . I. Xj. R., 1 Mad., 62 
[I B.R.,3Cale,443' 

1. 1«. R., 6 Mad., 43 
8 Bom., A. C„ 67 
• 12 Bom., 364 

7 Bom., Ap., 26 
I. L. R., 8 Bom , 524 


timate Children. 

[X Xi. R., 1 Calc., 1 
I, L. R., 1 Bom., 97 
1 Mad., 478 
5 N. W„ 94 
4 Mad., 204, 234 
1. 1,. R., 2 AIL, 134 
I. Xj» R., 7 Mad., 407 
I. L. R,, 11 Calc., 702 
I. L. R„ 8 ALL, 387 

See Hindu Law — Maintenance — Right 
to Maintenance— Illegitimate Chil- 
dren . . 3B. L. R., P. C., 1 

[2 B. L. R„ P. C„ 15 
5 Mad., 405 
I. X., R„ 8 Mad., 325, 557 
I. L. R., 1 Mad., 306 

See HuTdu Law— Marriage— Validity 

OR OTHKRWISE OP MARRIAGE, 

[3 B. B. R., P.C,1 
I. X.. R., 1 Calc,, 1 

SUICIDE. 

See Abetment . , 1 Agra, Cr,, 21 

L3 N. W., 316 

See English Law— Suicide, 

[1 W. R„ P. C., 14 : 9 Moore’s I, A., 387 

„ Attempt to commit suicide,— 

JPenal Code , 5 . 809, — Intention, — Locus pcinitentia ?. 
— P , with the intention of committing suicide hy 
throwing herself into a well, ran to the well, whore 
she was ai rested*. She was convicted under section 
309 of the Penal Code of having attempted to com- 
mit suicide. Held! that the conviction was illegal, 
Queen-Emress v , Kamakka . I. L. R,, 8 Mad,, 5 

SUIT. 

See Bengal Rent Act, 1809, s, 101* 

1.6 B. X». R., 569 

See Broach Enoumberisd Estates Act, 
s. 19 . . X. I,. R., 5 Bom,, 448 

See Limitation Act, 1877, s. 14 (1871, s. 
15) . I. B. R., 1 All., 97 

Set Limitation Act, 1877, art, 84 (1871, 
ART. 85) , I. B. R„ 1 Bom,, 253 

See Limitation Act, 1877, art. 179 (1871, 
art. 167)— Period prom which Li- 
mitation runs— Where previous Ap- 
plication HAS BEEN MADE. 

[I. X», R., 2 Calc., 336 

See Res Judicata— Adjudications. 

[1.1* R., 3 Calc., 340 

against Justices for damage in 

repairing drams. 

See Calcutta "Municipal Act, 1863, s. 
226 ... 8 B. X, R., 265 



( 5907 ) 


DIGEST OF CASES 


SUIT — continued . 

— against Municipal Commission- 
ers for possession of land. 

See Bengal Municipal Act, 1864, s. 87. * 
[5 B. L. R., Ap., 50 


SU?[T — continued . 

— for share of a debt. 

See Parties — Parties to Suits — Debtor 
and Creditor, Suits between— 

[2B.L. R., Ap., 1 


— by creditor of intestate Maho- 

medan. 

See Mahomedan Law— Debts. 

[I. L. R., 4 Calc., 142, 402 

— by _ dancing girl to establish. 

right to hereditary ofB.ce with 
emoluments. 

See Hindu Law— Custom— Immoral Cus- 
toms . . I. Xi. R., 1 !£ad., 356 

— for account of profits of patent. 

See Limitation Act, 1877, art 40 (1871, 
ART. 11) .3? Ii. R., 3 Calc , 17 

— for balance of account by zemin- 

dar against manager of two 
estates. 

See Jurisdiction — Causes of Jurisdic- 
tion-Cause of Action — Balance of 
Account, Suit for — 

£7 B. L. R.j Ap., 35 

— for declaration of right to offi- 

ciate m hereditary office. 

See Cases under Jurisdiction of Ci^il 
Court — Offices, Right to — 

See Cases under Rig|lt of Suit- 
Office or Emolument. 

— for declaration^ of right to share 

m the produce of trees. 

See Bengal Rent Act, 1869, s. 27. 

[2 B. Xi. R., Ap., 19 

— for declaration of trusts of a tem- 

ple. 

See Act XX of 1863 

[5 B. Ii. R., Ap., 55 

— for land. 

See Cases under Jurisdiction— Suits 
for Land. 

— for money charged on imoveable 

property. 

See Cases under Limitation Act, 1877, 
ART 132. 

See Cases under Mortgage— Sale of 
Mortgaged Property — Money-de- 
crees on Mortgages. 

for share of fees received by Hin- 
du priest. 

See Cases under Jurisdiction of Civil 
Court— PeeS and Collections at 
Shrines. 


— for specific sum of money. 

See Res Judicata— Causes of Action. 

[I. I*. R., 3 Calc., 23 

— for turn of worship of idob 

See Limitation Act, 1877, art 131. 

[6 B. Ii. R., 352 : 15 W. R„ 29 
I. L. R., 4 Calc., 883 
1. 1* R , 8 Calc., 807 : 10 C. X. R., 439 

in personam.^, 

See Jurisdiction— Suits for Land- 
General Cases— Injunction 

[10 B. Ii. R>, 241 

- — on behalf of deceased lunatic’s 
estate. 

See Right of Suit— Interest to Sup- 
port Right. 

[13 B. Ii. R., Ap., 14 : 22 W. R„ 200 

on bond executed for barred 

debt. 

See Limitation Act, 1877, s 19 (1871, 
s. 20)— Acknowledgment of Debts. 

[I. I». R., 1 Bom., 590 

> 41 — on decree of High Court. 

See Right of Suit— Decrees, Suits on— 

[LL.E^7 Calc., *3% 

on decree of Small Cause Court. 

See Costs— Special Cases— Small Cause 
Court Suits . 1B.L. R., O. C., 68 

See Right of Suit— Decrees, Suits on — 

[llnd. Jur.,H.S., 220 
9 W. R., 399 
I. Ii. R., 8 Bom., 1 
10 B B. R., Ap., 35 
X. I*. R„ 2 Calc., 434 
I. L. R., 5 Calc., 294 
I. B. R., 6 Bom., 7, 292 

to close doors or windows. 

See Cases under Jurisdiction of 
Ciyil Court— Priyacy, Invasion of— 

See Trespass— General Cases. 

[3 B. Ii. R., A. 0, 411 

to close new road and open old 

one. 

See Jurisdiction of Ciyil Court — 
Public Ways, Obstruction of — 

[3 B. Xu R„ A. C. 9 351 

See Onus Probandi— Miscellaneous 
Cases . . 3B.L. R., A. C., 351 
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SUIT— continued. 

to determine terms of tenancy. 

* r 

See Madras Right Recovery Act, YXII 
or 1865, s. 9 . I. L. R., 1 Mad., 389 

to obtain custody of minor from 

father. 

See Hindu Law— Guardian— Right or 
Guardianship „ I. L. R. s 1 AIL, 549 

to recover money paid by mort- 
gagee to prevent sale. 

See Money had and received. 

[8 B. L. R„ 418 

to set aside deed. 

See Court Fees Act, sch. II, abt. 17, 
CL 3 . ' . 15 B. L. R., 172 

, See Cases under Declaratory Deceee, 
Suit poe— Suits concerning Docu- 
ments 

See Cases undee Limitation Act, 1877, 
aet. 91. 

See Cases undee Onus Probandi— De- 

CEEES AND DEEDS, SUITS TO SET ASIDE— 

SUMMARY DECISION. 

See Cases undee Limitation Act, 
1877, aet. 178 (1859, s. 22) 

SUMMARY ORDER, SUIT TO SET 
ASIDE. 

See Cases undee Limitation £ct, 1877, 
AET. 13 (1871, AET. 15). 

SUMMARY PROCEDURES. 

See Cases undee Negotiable Instru- 
ments, Summary Procedure on— 

See Practice— Civil Cases— Leave to 
Sue or Defend. 

[I. L. R., 3 Calc., 539 

SUMMARY TRIAL. 

See Practice— Criminal Cases— Signa- 
ture or Magistrate. 

[I. L. R., 6 Mad., 390 

1. Requisites for legal convic- 

tion. — Criminal Procedure Code, 1872, $$. 222- 
230n — Procedure, — In summary cases under Chapter 
XVIII, sections 222-230 of the Code of Criminal 
Procedure, 1872, the formalities provided by that 
chapter should be most strictly observed. If they 
are not, a conviction will be set aside. Queen ©. 
Johrie Singh . . . 22 W. R., Or., 28 

2. Criminal Proce- 

dure Code, 1872, s. 222 — Procedure . — In a case tried 
under the summary procedure authorised by section 
222 of the Criminal Procedure Code, 1872, it must 
appear clearly on the face of the conviction that the 
case was dealt with as one of those which come under 


SUMMARY TRIAL.— Requisites for legal 

conviction — continued, 

the purview of that section. If the case bo one of 
theft, it should appeal what the value of the pioperty 
^alleged to have been stolen leally was. Queen v. 
Abheen Paeeida . . .20 W. R , Or., 17 

3. Test of summary trial,— 

Criminal Procedure Code, 1872, s. 222 — Care m 
recording proceedings and m decision,—- Where the 
procedure is of a summaiy nature, the trial is sum- 
mary, notwithstanding the length and carefulness of 
the lecord and decision. Queen v, Doma Ram 

[24 W. R., Cr., 68 

4. Test of summary case.— 

Criminal Procedure Code, 1872, s. 222, — Jurisdiction 
to try sypimanly. — It is the nature of a complaint 
which should determine whether a case should be 
tried summarily under section 222 of the Code of 
Criminal Procedure. Where the acts complained of 
amount to an offente winch a Magistrate cannot try 
summarily, he is not competent to hold a summary 
trial, DwarJcanath Mazoomdar v Nabe Das , 21 W , 
R , 89 , and Chunder Shekhur Thakoor v. Nitaloo, 
22 W. R., 29, followed In the matter or ltartrx- 
oolla v. Najim Sheikh . . 2 0.L, R., 374 

5. — Criminal Proce- 

dure Code, 1872, s. 222 — Criterion for testing — 
Whether a case is triable summarily or not, must he 
determined by the complaint, not by an estimate 
formed by the Magistrate ( e g ., of the worth of tho 
property which the accused is charged with having 
sfolen) after evidence has been recorded . and such 
estimate cannot restrospeetively warrant a mode of 
trial which was originally illegal ‘Ram Chunder 
Chatierjee 4. Kanye Laha . 25 W. R., Or., 19 

0. . VKalue stolen in case of tbeffc 

as determining jurisdiction to try summari- 
ly. — j Evidence, Mode of taking . — In a case in winch 
the accused was charged with theft oi a box contain- 
ing R50 in cash and of the box worth 8 annas 0 pie, 
the Magistrate consideicd the box to be of no value, 
and sti uck out the 8 annas 6 pie, and thereupon tried 
the case summarily under section 222 of the Criminal 
Procedure Code, 1872 Held that the Magistrate 
was not at liberty, upon his own authority and with- 
out taking evidence, to throw the box entirely out of 
consideration, as upon that depended his jurisdiction 
to dispose of the case summarily. Such evidence 
should have been taken precisely in tho same way as 
evidence upon the merits of the case, and as it was 
not taken the Court held that the Magistrate had no 
jurisdiction m this case. Queen v. Rtoleh Ali 

[22 W. R,, Cr. ? 65 

7. Case instituted by Magish 

trate. — Criminal Procedure Code , 1872 , s, 222.— 
Institution by Magistrate without complaint , — 
Where an accused person had, at the instance of the 
Magistrate, who had come across him while 
walking one morning, encroaching on an embankment, 
been placed on his defence for mischief, and sum- 
marily tried and sentenced to two months’ rigor- 
ous imprisonment,— Meld that; in a case of this 
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SUMMARY TRIAL.— Case instituted by 

Magistrate — continued . 

kind, -where Government had been made prosecutor, 
but no complaint had been offered to the Magistrate, 
who had acted on his own impulse, the Magistrate 
had erred seriously m dealing with the case sum- 
marily and sentencing of the accused to imprison- 
ment. In the matter oe the petition op Pran 
Nath Shaha. In the matter op the petition 
op Roma Nath Banerjee . 25 W. R., Cr. 5 69 

8. - — Criminal trespass and mis- 

chief. — Magistrate , Jurisdiction of — Code of Cri- 
minal Pi ocedure (Act X of 1882), s 260 — A person 
may be tried summarily for criminal trespass and 
mischief unless there is a bond fide claim of right 
depriving the Magistrate of jurisdiction. Shakier 
Mahomed v. Chunder Mohun Sha, 21 Cr , 

88, disapproved. Issur Chunder Mundle v. Rohim 
Sheikh , 25 W. R., Cr , 65, distinguished. Gamir- 
ULLAH SaRKAR V . ABDUL SHEIKH 

[I. L. B., 10 Calc., 408 

9. Mischief combined with 

theft. — Criminal Procedure Code, 1872, •$, 222 — 

. A charge of mischief, even if .combined with one 
of theft, is triable summarily under Act X of 1872, 
section 222. Queen v. Ramaotar Panre 

[25 W. R., Cr., 5 

10. Offence under Act XXI of 

1856.-— Criminal Procedure Code, 1872 , s. 222 and 
s. 148 .< — Illegal possession of opium.— On a convic- 
tion, under Act XXI of 185b, of having m possession 
opium not supplied from Government stoies, tfip 
Magistrate tried the case summarily undei section 

. 222, Code of Cummal Procedure, and passed a sen- 
tence of fine or imprisonment, and confiscation of 
the opium. Meld that the case could not he tried 
summarily, the additional sentence of confiscation 
not coming under section 148, '•Code of Criminal 
Procedure. Queen v. Jodoonath Shaha 

[23 W. R., Cr., 33 

See ' In the matter op the petition op 
Khetter Mohun Chowrunohee 

[22 W. R., Cr., 43 


11 . 


of opium. — Offence punishable by fine and con- 
fiscation . — An offence under section 49 of Act XXI 
of 1856 can be tried summarily under section 222 of 
the Criminal Procedure Code, the confiscation pro- 
vided by section 49 being merely a Consequence of 
the conviction, and not forming part of the punish- 
ment for the offence. Empress v Baidanath Dass 
[I. L. R., 3 Calc., 366 : 1 C. L. R., 442 


12. — Criminal intimidation.— 

Criminal Procedure Code, 1872 , s. 222. Where a 
head constable of police of many years’ service was 
charged with criminal intimidation with a view to 
prevent a person from giving evidence against serious 
offenders, and the District Magistrate tried the case 
summarily under the special power given by section 
222 (10) of the Code of Criminal Procedure, 1872, 

Held that the case ought not to have been tried 

summarily. Subramany^p. Qu®en 

[I. L. R., 6 MacL, 398 


SUMMARY TRIAL — continued. 

— — - Offences one triable sum- 
marily and the other not. — Criminal Procedure 
Code, 1882, s. 260. — Omission of charge so as to give 
summary jurisdiction. — Where an accused is charged 
with offences, one of which is triable summarily and 
the other not so triable, it is not open to a Magis- 
trate to discaid the latter charge and to proceed to 
try the case summarily. Ramanund Mahton p. 
Koyhash Mahton . . I. L. R., 11 Calc., 236 

14. « Alteration of charge to 

make it triable summarily,— Criminal Proce- 
dure Code , 1872, ss 222-230 — Power of Magis- 
trate — The powers conferred upon Magistrates under 
the 18th chapter of the Criminal Procedure Code, 
1872, were not intended to give them the power 
of altering a charge brought against an accused per- 
son so as to bring his case wifhm the provisions of 
that chapter ; but when a charge of a serious offence 
— one which the Magistrate is not competent to in- 
quire into summarily— is preferred, it is the plain duty 
of the Magistrate to apply the procedure prescribed 
for such cases, and either to convict or acquit, or 
commit for trial, the person implicated. The pro- 
cedure under Chapter XVIII is to he followed when 
a charge is plainly and directly one of those specified 
in section 222. Chunder Shekhur Thakoor v. 
Nitaloo . . . . 22 W. R., Cr., 29 

Haran Sheieh v. Ramdhun Biswas 

[24 W. R., Cr., 21 

Emaral Sheikh v. Mohammad i Sheikh 

[24 W. R., Cr., 48 

15. — Alteration of 

charge of dacoity to one of unlawful assembly.— 
In a case where the charge was originally one of, 
dacoity, but m the course of the proceedings that 
charge was ignored and the accused put on their 
defence on a charge of being members of an unlawful 
assembly, and the proceedings continued in a sum- 
mary way, — Seld that the original charge being one 
of daeoitv, the Magistiate had no 3 urisdiction to alter 
it and try the case summarily. Dwarkanath 
Mazoomdar v. Nadu Das . • 21 W, R., 89 

16. Rioting altered 

to charge of mischief. — Where a charge of rioting 
was tried summarily by the Magistrate as one of 
mischief and unlawful assembly, the Sessions Judge, 
relying on the case of Chunder Shekhur Thakoor v. 
JJitaloo, 22 W. R , Cr , 29, submitted, at the request 
of the accused, that the summary order might be set 
aside, and the accused might he tried for rioting uiSder 
Chapter XVII of the Criminal Procedure Code, 
The High Court declined to interfere at the instance 
of the accused persons, and distinguished this from 
the case cited by the Sessions Judge, as the reference 
there was made by the Magistrate in the interests of 
public justice. Queen v. Aboo Sheikh 

[23 W. R., Cr„ 19 

17 . Alteration of assault on 

public servant to one of assault. — Criminal 
Procedure Code, 1872, s. 222.— Penal Code , ss 352 , 
353.— The accused in this case were convicted by Hie 
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SUMMARY TRIAL. — Alteration of as- 
sault on public servant to one of asaault 

— continued. 

Magistiate summarily of offences undei sections 35^ 
and 341, Penal Code, although it was contended on 
their behalf that, if guilty, they ought to have been 
convicted under section 353, m lespect of which a 
summary trial could not be held. The Sessions 
Judge, on the Magistrate’s own judgment, recom- 
mended that the convictions should be set aside, on 
the grounds (1) that the facts showed that the 
accused should have been convicted under section 
358 oi under section 342, and (2) that the Magis- 
trate had no power to convict of the lesser offence, 
and so give himself jurisdiction to try the case sum- 
marily. Held, m concuirence with the Sessions 
Judge, that the accused ought to have been tried 
under section 353 Me Magistrate’s summary pro- 
ceedings were accordingly set aside, and afresh trial 
directed. Queen v. Banee M^dhub Doss 

[23 W. R., Cr., 3 

18. — Alteration of charge from 

lurking house-trespass or house-breaking 
at night to receiving stolen property.— Ma- 
gistrate, Jurisdiction of — Penal Code , ss dll, 457 . 

Criminal Procedure Code , 1872 s ss. 141, 222 . — 

Alteration of charge from one offence to another . — 
A Magistrate, who is otherwise competent, has, under 
section 141 of Act X of 1872, a discretion to in- 
quire into and tiy a person on any charge which he 
may considei coveied by the facts complained of by 
any person, or reported by the police, without lefer- 
ence to the paiticular charge that may have been 
preferred by the complainant or by the police, and 
without reference to the procedure which, when he 
has deteimmed the offence with which he will 

"“charge the accused, it will he competent to him to 
^ adopt. Held , therefore, when $ person was brought 
" before a Magistrate by the police, charged with an 
offence under section 457 of the Penal Code, an 
offence not triable m a summary way, that the Ma- 
gistrate was competent to alter the charge to one 
under section 411, and to try the accused summarily 
under the provisions of section 222 of Act X of 1872. 
In the matter oe Mewa . 6 N. W., 254 

19 , — Appeal from summary trial. 

— Insufficiency of evidence — Criminal Procedure 
Code, 1872, ss. 222 to 280. —li on appeal from a 
summary trial under Chapter XVIII of the Criminal 
Procedure Code, Act X of 1872, the evidence before 
the Judge is not sufficient to reasonably satisfy him 
that the prisoner has been rightly convicted, he 
ought to acquit him. Queen d. Kheraj Mullah 

[II B. L. R., 33 

SUMMING UP EVIDENCE. 

See Assessors . 7 B. L. R., 03 ; 07, note 
[I. L. R , 9 Cale , 875 
4 Mad , Ap., 38f 

See Cases under Charge to Jury. 

SUMMONS. 

See Cases under Service of Summons. 


SUMMONS -continued. 

See Cases under Witness-Civil Cases 
—Summoning- Witnesses. 

See Cases under Witness— Criminal 
Cases— Summoning Witnesses. 

Application for— 

See Limitation Act, 1877, art. 178. 

[I. L. R., 3 Calc., 312 

I. L. R„ 5 Calc., 126 

Leave to amend — 

See Small Cause Court, Presidency 
Towns— Jurisdiction— Recovery br ' 
Immoveable Property. 

r [I. L. R., 2 Bom., 91 

Refusal to grant receipt for— 

See Penal Code, s. 173. 

r [I. L. R., 3 Calc., 621 

to attend taxation. 

See Taxation or Bill op Costs. * 

[7 B. L. R., Ap., 60 
6 Bom., Cr., 34 

1 , Issue of summons.— Issue after 

$>ei iod of limitation. — A summons ought not to he 
oidered to issue after the lapse of the period of 
limitation prescribed lor a suit, unless the plaintiff 
has, in the meantime, done what ho can to prosoouio 
*his suit with proper diligence If a defendant is 
aggrieved by an ordei dnectmg a summons to issue 
m such a case, he ought to apply to sot aside the 
ordei and tlm summons under it. Geeender Coo- 
MAR DUTT V. JPUGGADUMBA DaBEB 

[I. L. R., 6 Calc., 126 

2. Issue of fresh summons. — 

Return of old summons — A fresh wnt oi summons 
will not be granted till the old one is returned into 
Court. ISSUECHUNDER SEIN V. AUBHOTOBll ClXAT- 
TERJEE . 1 Ind. Jur., N. S„, 283 

3 , Application for fresh sum- 

mons. — Practice . — An application foi a fresh sum- 
mons to appear, &c., should be issued on petition 
showing that a fruitless endeavour had been made on 
the part of the plaintiff to serve the first summons, 
and that if* was not by any default of his that he 
had failed. Urquhart v. Gilbert 

[I Ind. Jur., N. S., 224 

4. Grant of second summons,— 

Discretion of Judge * — Practice . — Rule 12 of High 
Court Rules, 1st May 1875. — Caches, — A Judge 
has, under Rule 12 of the Rules of 1st May 1876, 
discretion as to granting a second summons, and is 
bound to inquire into the circumstances under 
which it is applied for, and w lion ihoie lias been 
great and unexplained laches, ho should reiuse«jt. 
Unless such discretion is cleat ly shown to have been 
improperly exercised, the Coui b will not interfere on 
appeal , but, undef the rcincumstances of tins case, 
the Court on appeal, finding there was no definite 
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SUMMONS.— Grant of second summons— 

continued 

rule of practice as to the time within which a second 
summons might be applied for, allowed a second < 
summons to issue. Gourchurn Sooe v Peae? 

Lall Paul . . . 15 B. B. R., Ap , 12 

SUMMONS TO PRODUCE DOCU- 
MENTS. 

Civil Procedure Code } 1859 , ss 152 , 

153 — Verbal order to pleader to produce — A writ- 
ten summons distinctly descubmg the natuie of the 
document required must be issued on a party to a 
suit required to produce a document A verbal 
order to his pleader is not sufficient, and is not such 
a summons as is contemplated by law Doorga- 
monek Dossee v Benode Monee DosseC 

[W. R., 1864, 164 

SUMMONS BOOK OP SJ1ALL CAUSE 
COURT. 

See Evidence— Civil Cases — Miscel- 
laneous Documents— Small Cause 
Court, Proceedings in — 

[6 B. Ij. R., 729 ; 730, note 
7 B. B. R., Ap , 61 

SUMMONS CASE. 

See Police Act, 1861, s 29 

[25 W, R., Cr., 20 


SUNDAY. 

Arrest on— 

See Arrest— Civil Arrest 

[£ Mad., Ap., 62 

See Lord’s Day Act. 7 Mad., 285 

Time expiring on — 

See Cases under Limitation Act, 1877, 
s. 5 

See Written Statement . Cor., 39 


— Trial on 
See Holiday 


. 8 B. Xi. R., Ap., 12 
[W. R , 1864, Cr., 2 
17 W. R., 230 

See Lord’s Day Act . 3*N W., 177 

— Presentation of plaint on — 

See Holiday. __ 

[3 B. L. B., Ap., 72 : 11 W. B, 537 
L 16 W. B., 231 


SUNDEBBUNS BOUNDARY. 

Seng Meg III of 1828, s. 13 — 

Section 13, Begulation III of 1828, was intended to 
iaake provision for the immediate settlement oi the 
limits of the Sunderbuns , hence it fixed peremptori- 
ly a period after which the demarcation of those 
limits, made by the Special Commissioner to that 
end appointed, should be final. No person could come 


1 

SUNDERBUNS BOUNDARY— conti nued. 

in* after that period (namely, three months from the 
date of the Commissioner’s proceeding fixing bound- 
ary) pleading infancy or othei ground foi reopening 
the question of boundary, since the geogi aphieal 
boundary line was necessarily to be one and the 
same foi all the world E\en within the period of 
limitation allowed, no one could be beard to object 
to the line, unless he declared and offered proof that 
at the time of the survey he was in the occupation 
of a definite quantity of land cleared and undei cul- 
tivation within the lme After the line had once 
become final, no party could be heaid to say that 
even cultivated lands withm it were part of his 
settled zemmdan Baradakant Roy v Commis- 
sioner op t£e Sunderbuns 

[2 B. L. R., P. C , 33 : 11 W. R., P. C., 14 
S. C Burodacant Roy ^ Commissioner op 

SOONDERBUNS 


SUPERINTENDENCE OP HIGH 
COURT. 

Col. 

1. Act XXIII op 1861, S. 35 . . 5916 

2 Charter Act (24 & 25 Vict, c. 

104), s. 15 . . 5921 

(a) Civil Cases .... 5921 
(5) Criminal Cases . . . 5944 


3 Civil Procedure Code, s. 622 . 5947 

See Bond . . . 5 B. I* R., 167 

See High Court, Jurisdiction op— 
High Court, Bombay— Civil. 

* [9 Bom., 249 

See Land Acquisition Act, 1870 

[15 B. LE, 187 

Criminal eases. 

See Cases under Revision— Criminal Cases. 

1 ACT XXIII OF 1861, s. 35. 

L . Exercise of superintendence. 

Orders of Court of first instance and Appellate 

Court —The High Court could interfere, under section 
35, Act XXIII of 1861, with the ordei of the Court 
of first instance, as well as of the Appellate Court, 
where the orders of both the Courts appeared to be 
without jurisdiction Sheo Dyal Singh v Ma- 
homed Kamil . .3 Agra, Mis., 2 

2, _____ Case tried iiftwo 

Courts without jurisdiction — Where a case properly 
cognisable by a Small Cause Court had been heard and 
determined by the Subordinate Judge, and on appeal 
bj the District Judge, the High Court, in the exercise 
of its* extraordinary jurisdiction, annulled the pro- 
ceedings of the two lower Courts. Bhimray Jivaji 
v. Bhimeav Govind . . Bom., 194 

_ — Trial with juris- 
diction — JSrror in decision on facts , — The High 
Court cannot, where an inferior Court has jurisdic- 
tion to try a case, and has tried it, merely because 
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superintendence OP Nigh 

COURT — continued. ^ * 

l.°ACT XXIII OF 1861, s. 35 -continued 

Exercise of superintendence— continued. 

there is an error apparent m the decision on the 
facts, alter that decision, where the law allows no 
appeal. Ik the matter or the petition or 
Pearee Lade Sahoo . , . 7 W. R., 130 

4. Courts of reoenue 

officers. — Courts acting without jurisdiction . — The 
provisions of section 35 of Act XXIII of 1861 extended 
to the Courts of revenue officers acting without 
jurisdiction under Act X of 1859. Hurpebshad v . 
Lalu 

[3 3ST. W„ 80 : Agra, R. B., Ed. 1874, 248 

5. ?= Act X of 1859, s. 

108 . — Sale by Deputy Collector . — Appeal —A De- 
puty Collector sold an under-tenure in execution of a 
decree for rent An appeal was made to the Collec- 
tor on the ground that the tenure could not he sold 
unless execution had been previously issued against 
the moveable property of the judgment-debtor. The 
Collector affirmed the decision of the Deputy Collec- 
tor, hut on review set aside his former order, on the 
ground that he had no jurisdiction, the sale having 
taken place under the provisions of Act X of 1859. 
An application was made to the High Court under 
section 35 of Act XXIII of 1861 to set aside the 
order of the Collectoi, on the ground that the Col- 
lector had no power to review his own judgment, and 
consequently his first order stood, which the High 
Court ought to set aside, and puss such order as it 
might think right, and reverse the order of the De- 
puty Collector. The question was referred to a Pull 
Bench, whether section 35 applied to the order of the 

Collector. The Full Bench refused to consider the 
question referred, on the ground that it was the in- 
tention of Act X of 1859 that the sale by the Deputy 
Collector should he final. Ik the matter op the 
pbtitiok op Dooowri Kazi 

[B. Ii. R., Sup. Vol„ 517 
6 W. R., Act X, 53 

8, Order illegally 

made. — Appeal entertained without jurisdiction , — 
In execution of a decree, the District Munsif made an 
order which he was not legally authorised to make at 
the instance'' of the purchaser of the property sold in 
execution. No appeal could ^he made against the 
order, but the Civil Judge entertained an appeal and 
reversed the order of the District Munsif. The High 
Court set aside the order of the Civil Judge under 
section 35, Act XXlII of 1861, hut, by virtue of the 
powers given by the section, the order of the District 
Munsif was also annulled. Sttbraya G-oundek v . 
Venkatagiri Aiyar . . „ 6 Mad., 22 

7. — Court exceeding 

its jurisdiction. — Appeal heard without jurisdiction. r 
— The true construction of section 35 of Act XXIII of 
1861 was, that the High Court might call for the re- 
cord in any case in which a subordinate Court exer- 
cised a jurisdiction when it had none, or exceeded it 
when it had jurisdiction, The words in section 35, “ the 


SUPERIMTENBEHCE OP HIGH 

COT7 RT — continued. 

1. ACT XXIII OF 1861, S. 35 — continued . 

Exercise of superintendence— continued. 

Sudder Court may set aside the decision passed on 
appeal in such case by the subordinate Com t, or may 
pass such other order m the case as to such Sudder 
Court may seem right,” meant that, where a Court 
exceeds its jurisdiction, the High Corn t may sot aside 
that part of the order which is in excess of jurisdiction, 
and that, where the decision of the subordinate Court 
is made on appeal m a case m which it has no appel- 
late jurisdiction, the proper order is to set aside the 
decision altogether. If an appeal be heard by a 
subordinate Court which has no jurisdiction to hear 
it, when it ought to be heard by another subordinate 
Court which has jurisdiction to hear it, the Court 
may set aBide the decision of the Court which had no 
jurisdiction, and may, if it think right, refer the 
case to the Court which had jurisdiction, even if it be 
too late to prefer a fresh appeal to that Court. The 
.|udge having entertained an appeal where none lay, 
is no ground for interfering with a decision which 
the Legislature intended to bo final. Jaoksok, J , 
diffeied. In the matter of the petitiok of 8hb- 
jan Ostagijr 

[B. Ii. R. s Sup, YoU 531 : 6 W. R„ Mis., 77 

8. JPoiver to call for 

record. — Discretion of Court . — Under section 35 of 
Act XXIII of 1861, there was a discretion in the Court 
to call for the record or not ; and m cases where Die 
application was made a considerable time after the 
decree, the Court refused to call for it. Boodhee 
v. Allee Hyder . . II. W„ Ed, 1873, 271 

9 . - — Appeal from order 

refusing to rectify a decree —The general powers of 
the High Court def not enable it to Jiear an appeal 
from an order of a Zillah Judge refusing to rectify a 
decree. Mahomed Bushebeogixah Chowdhry v , 
Ramkakt Chowdhry „ . 9 W. R., 394 

10. — ; Application to 

transfer appeal.— Laches.— An application to the 
High Court, under section 35 of Act XXIII of 1861, 
to order a subordinate Court to receive an appeal, 
which m ordinary course ought to have been received 
withm fifteen days of the original decision (in this case 
to transfer an appeal from a Court which had dealt 
with it without jurisdiction) ought to he made either 
immediately upon the quashing of the order of the 
subordinate Appellate Court, or promptly and without 
any avoidable delay, Ik the matter of Rttssiok 
Lale Chatterjee * . , 15 W. R,, 518 

IX. — Appeal preferred 

in Court having no jurisdiction, — Extension of time 
for appealing.— When an appeal had been preferred 
by the plaintiff to the Judge which ought to have been 
preferred to the Collector, the Court made an order 
giving the plaintiff thirty days within which to pre- 
fer his appeal to the Collector instead, Adhirakx 
Naraik Kxtmari Rajrani of Bhbdwak v, Phri- 

RH IT RAWTRA r 

[7 B, L. R* Ap. } 15 : 15 W. R„ 426 
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SUPERINTENDENCE OP HIGH 

COURT — continued. 

1 ACT XXIII OP 1861, s, 35— continued. 

Exercise of superintendence — continued. 

12. Decision by Col- 

lector as to genuineness of deed. — Where a Collector 
decided upon the genuineness of a deed of sale, he 
was held to have exceeded his authority, and his order 
could be set aside by the High Court under section 
35, Act XXIII of 1861. Toybuckonath Sirdar v. 
Babucebam Doss . W. R., 1864, Act X, 26 

13. Illegal order of 

Deputy Collector. — Where a Deputy Collector, who 
had decreed a suit for ejectment on proof of arrears 
due, held afterwards m execution that as the arrear 
had been paid up within fifteen days the tenant could 
not be ejected in accordance with section 78, Act X 
of 1859, his order m execution was declared to be 
ultra vires and illegal, and was set aside by the High 
Court under its general powers of revision. Deen 
Deal Puramanick v. Kamooomab Chowdhry 

, * [10 W. R., 345 

14. _ — — Order of Collec- 

tor ejecting gantidar. — Where a gantidar on the suit 
of the putnidar was ejected from his holding, not- 
withstanding a right of occupancy independent of his 
ganti, an appeal lay to the Collector, whose order 
could only be questioned by a civil snit, and not under 
section 35, Act XXIII of 1861. Rughoonath 
MlTTER V. WOOMANATH CHOWDHRY 

[W. R., 1864, Act X, 47 

15. J Extraordinary 

jurisdiction of Sigh Court — Power to deal with 
order staying execution — Where a * Subordinate 
Judge, m consequence of a fresh suit by the plaintiff, 
stayed the execution of a decree wjjich was passed m 
the defendants' favour for costs, the High Court, in 
exercise of its extraordinary jurisdiction, reversed the 
stay order, Gambhirmal v Che jmab Jodhmab 

[11 Bom., 151 

10. ■■ ■ ■ — Refusal to set 

aside Collector’s order made without jurisdiction 
where it reversed an illegal order. — A rnle having 
been issued calling on a judgment-debtor to show 
cause why an order of the Collector m appeal, re- 
versing an order made by a Deputy Oollectoi in 
execution, shonld not be set aside, the rule was dis- 
charged with costs, inasmuch as, although the Collector 
had no jurisdiction to make the order which he made, 
the Deputy Collector's order was wrong, being a 
violation of the provisions of section 92 of Act X of 
1859, and could not be upheld Tarachunb Mun- 
Dirii v. Bhyrtjb Chunber Chuckerbutty 

[15 W. R., 551 

17. — Right of appeal. 

— Sale for arrears of rent , Irregularity m . — A Civil 
Court had no power, under section 35 of Act XXIII 
o£A861, to reverse a sale for arrears of rent under 
Act X of 1859 on account of irregularity or damage, 
without the aggrieved party having first appealed to 
the Commissioner of Revenue Act XXIII of 1861 
gave no power to the High Court to consider the 
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1. ACT XXIII OF 1861, S. 35 — continued „ 

# Exercise of superintendence —continued. 

legality or otherwise of the Collector's order without 
such appeal. Subber Golab Singh v. Rah Bub- 
DUB SlNGH 

[1 Ind. Jur., N. S.,1: 4 W. R., Act X, 28 

18. Setting aside sale 

in execution — Courts exceeding jurisdiction — If the 
J udge exceeded his jurisdiction m hearing the appeal 
from the order of the Sudder Ameen setting aside a 
sale in execution, on the ground of the non-payment 
of the pur chase -money within the proper time, — Meld 
that it was competent for the High Court, exercising 
its power under section 35, Act XXIII of 1861, to 
set aside the order of the Sudder Ameen. Amaneb 
Begum a. Koor ban Abi . . 3 Agra, 204 

Mahesh Panbey^. Babdut Panbey 

[3 Agra, Rev., 10 

19. Act XXIII of 

1861 , s. 55. — Order made without jurisdiction . — 
Interference with order of lower Courts. — Peti- 
tioner bought at a Court sale certain property which 
had been attached m 0 S No. 30 of 1860 on the file 
of the District Munsiffs Court. Before, however, 
the sale certificate was issued to him, the plaintiff in 
0 S No. 79 of 1866 presented a petition praying for 
a re-sale of the property, on the ground that it had 
been sold at an undervalue. On this petition the 
Munsif cancelled the former sale and ordered a re- 
sale. Before this re-sale took place the property 
was sold in-. execution of the decree m suit No. 3 of 
1866 on the file of the Civil Court, and purchased by 
the plaintiff m that suit. Thereupon petitioner ajtv- 
plied to the Munsif to re-sell the property in satis- 
faction of his claim. The Munsif refused to do so,- 
and the Civil Judge, upon appeal, confirmed the 
Munsiffs order. Meld , on special appeal, that the 
Munsiffs first order, annulling the sale, was a nullity, 
and the subsequent attachment and sale under the 
decree m 0 S No. 3 of 1866 was inoperative against 
the property that, consequently, the appellant was 
entitled to have these proceedings set aside and the 
validity of his sale upheld, if the respondent's objec- 
tion that the orders were not open to question in the * 
High Court should not prevail Upon the latter 
pomt ,—Held that no right of appeal existed, but that, 
therefore, the Civil Court had no jurisdiction to 
entertain the appeal to that Court, and, giving effect 
to the petition of special appeal as a petition under 
section 35 of Act XXIII of 1861, that the orders of 
the lower Courts should be annulled and the. peti- 
tioner declared entitled to an order and certificate 
nerfectmg his title. Annamabai Chetti v. Mu- 
LubingIPibbax . . . 6 Mad., 360 

20. .. ■ ■■■■ Order remand- 

ing suit. — Application to set aside order from which 
appeal could have been brought . — Where a Judgq| 
on regular appeal by a defendant had remanded a 
case for re-tnalto the Court of first instance,—* Meld, 
on a miscellaneous petition to the High Court, that, 
as it was competent to the petitioner to have pre- 
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SUPERINTENDENCE OF RIGH 

COURT — continued , ** 

l.eACT XXIII OF 1861, s. 35 —cUtmued.* 

Exercise of superintendence— continued. 

seated an appeal from the older of the Judge le- * 
mauding the suit, the High Couit had no powei 
under section 35, Act XXIII of 1861, to enteitam a 
miscellaneous application to set aside the Judge’s 
order. Tukee Ali v . Saadut All . 5 N. W., 14 

2L Power of Judge 

to interfere with order sanctioning complaint m 
offence against public justice — The District Judge 
having reversed on appeal the order of the Subor- 
dinate Judge sanctioning the piosecution of the de- 
fendant m a suit m his Court for an alleged false 
statement, the High Court set asi&e the Judge’s 
order under the provisions of section 35 of Act 
XXIII of 1861. In <the matter or the petition 
op Bulwunt Rai . . . 6 N. W„ 124 

22. Power of Sigh 

Court — Undei this section the High Couit should 
not only reverse the illegal order, but pass the oi dei 
that should have been made. Adurmonee Dossee 
v, Kaminee Soonduree Debia 

[3 W. R., Act X, 145 

Raj Chunder Roy Chowdhry v Greesh Chun- 
der Roy . . .5 W. R., Mis., 45 

2. CHARTER ACT, 24 & 25 VICT., 0 . 104, s 15. 
(a) Civil Cases. 

23. Functions of 

Sigh Court under s 15 of the Charter Act — Nature 
of superintendence — Seld ( per Stuart, V. J) that 
under section 15 of 24 and 25 Victoria, Cap 104, 

He power of supenntendence to be exeicised by the 
.High Couit is nob merely admnflstrative, oi ministe- 
rial, hut also -judicial, Bijee Kooer v Damodur 
Dass 5 3ST.W, 55 

24. Object of superin- 

tendence.' — It was not the intention ot section 15 of 
the Chaiter Act to confer any rights upon litigant 
parties, its whole object being to give the High 
Court some control over the Couits subject to its 
appellate jurisdiction. Dossee v. Sreenibash Dey 

[12 W. R., 74 

25. Feng. Act VIII 

of 1869, s. 102 — The Court r held that m a suit for 
rent, even if no appeal lay under section 102, Bengal 
Act VIII of 1869, the Court on special appeal could 
interfere under section 15 of Act 24 and 25 Victona, 
Cap. 104 On appeal under the Letters Patent, — Seld 
that the power conferred by that section ought not 
to be exercised m such a way as to do indirectly that 
which the law f oi bids to be done directly, K 4 .RIM 
Sheikh v Mukhoda Soondeey Dassee 

[15 B. L. R., Ill ; 23 W. R., 268 

Reuu smg decision 111 Mokhoda Soonduree 
*Dassee v Kureem Shaikh . 23 W. R., 11 

20. . — - Existence of 

remedy by suit — YVlicie the applicant has a remedy 
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2. CHARTER ACT, 24 & 25 VICT,, c, 104, s. 15 
— continued. 

(a) Civil Cases— continued. 

Exercise of superintendence— continued. 

by regular suit, the Court is reluctant to interfere, 
Madhub Chunder Giree v Sham Chand Giree. 
In the matter or the petition of Madhub 
Chunder Giree . . I. Ii. R,, 3 Calc., 243 

Mahashankar Harishankar v Valibhai 
Umanji . . .6 Bom., A. C., 174 

Bishno Chunder Bhuttacharjee v Shoshee 
Mohun Pal Chowdhry . 22 W. R., 277 

Htjreehur Mookerjeh v. Nobin Chunder Doss 

r [20 W. R., 202 

27. > — Existence of 

remedy by suit.-rYhe High Court cannot interfere 
nuclei section 15 of the High Couits Act, wheie the 
lower Court has not acted without junsdiction, or 
where there is a remedy by a regular suit. Khor* 
shed Ali v, Chowdhry Wahid Ali 

[15 W. R., 170 

Doorga Soonduree Debia v. Kashke Kant 
Chuokerbutty . . 14 W, R., 212 

28. * Existence of 

other remedy — Where a petitions had Ins remedy 
under section 2G9, Act VIII of 1859, and the Mun- 
fpf had, whether right or wrong, acted within his 
jurisdiction, the Court held it had no powei to inter- 
fere under section 15 of the Charter Act. II nw 
Kishore Audhioary v . Sudof Chunder Nundkh 

' - [17 W. R„ 80 

29. r Existence of re- 

medy by regular suit —S. was adjudicated an insol- 
vent in the Insolvent Court, Calcutta, i?. thereupon 
deposited in the Couit at Shahabad a Hum for which 
S. had obtained a decree against him This decree 
had been attached by T under a decree obtained by 
him against 8., and they applied to the Shahabad 
Court for satisfaction of then decree out oi the 
money deposited by ft The Official Assignee op- 
posed the application, which was granted. The Offi- 
cial Assignee petitioned the High Court to interfere 
under section 15, 24 and 25 Victoria, Cap. 304, but 
the Court refused to interfere, on the ground that 
th<3re was a lcmedy by suit for injunction and ap- 
plication for a preliminary cider under section 92, 
Act VIII of 1859 In re Miller 

[4 B. B. R„ A. C., 72, note : 12 W. R„ 103 

30. — Belay in making 

application . — The Court refused to extend assistance 
by the exercise of its extraoi dinary powei R rnwloi the 
High Couit Act, section 35, to puitien who were 
chaigeable with gicat and unexplained delay. 
Radha Mohun Roy 0 Raj Chunder Shah 

[ 22 W. R., 522 

Bhuogobutty Kowar v Money 

[2 C. I., R., 545 
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2 CHARTER ACT, 24 & 25 YICT , c. 104, s. 15 
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(a) Citil Cases— continued. 

Exercise of superintendence— continued. 

31. Laches of appel- 

lant — Lower of Sigh Court — Where the Court 
below adopted a different procedure, and, after par- 
titiomng the property, put up for sale the divided 
share of the execution- debtor, the High Court, m 
the exercise of its extraordinary jurisdiction, refused 
to interfere, m consequence of the laches of the ap- 
plicant m neglecting to avail himself of an oppor- 
tunity which the lower Appellate Court had given 
him, of showing that the partition which had been 
made was injurious to him Mathuradas (*ovar- 
DHANDAS V, FATMA XJLKA BeGAM 

[5 Bom., A. C., 63 

32. fQrder of Judge 

under s. 269 , Civil JProcedure Code , 1859, — Resist- 
ance to delivery of possession m execution of de- 
er ee.— The Court declined to interfere under section 
15 of the Charter Act m order to set aside an order 
lawfully made by a Judge under section 269, Act 
VIII of 1859, upon a complaint made to him of re- 
sistance or obstruction to the delivery of possession 
under section 264 ; and stated that it would not 
have interfered even if the order had been made 
without jurisdiction, after the delay that had taken 
place, the petitioners 9 remedy being to bring a re- 
gular suit to establish their right. Ztjhoorun Be- 
gum v, Mahomed Wajed . . 18 W. R., 87 

33. Laches — Exist- 

ence of another remedy — Petitioner, a decree holder, 
allowed another deciee-holder to obtain a decree upon 
a regular suit declaring him entitled to follow the 
properties in dispute m execution of his decree, and 
did nothing even after that deciee was obtained 
until another decree-holder applied for the attach- 
ment and sale of the properties in execution of his 
decree, and the lower Court having all the parties 
arrayed before it, and having passed an order reject- 
ing the petitioner’s application, petitioner, after 
more than ninety days (the period limited for an ap- 
peal) had elapsed, invoked the aid of the High Court 
under section 15 of the Charter Act , but the Court 
declined to exercise that jurisdiction, leaving the 
petitioner to his remedy m a regular suit. Kalee 
Kishore Sen v. Wise . . 17 VF. R, 47.7 

34. Effect as to 

merits of case of rejection of claim to exercise of ex- 
traordinary jurisdiction, — The extraordinary powers 
conferred on High Courts by section 15 are only ex- 
ercised when, firstly, there has been a capital error 
in the judgment of the lower Court; or, secondly , the 
plaintiff has entitled himself to special interference. 
The rejection of an application under section 15 
does not necessarily amount to a decision on the 
merits. Where a suit* for rent was thrown out by a 
Munsif and subsequently thrown out by a Small 
Cause Court, and m either case the. High Court re- 
fused to mtei fere under section 15, but a different 
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Exercise of superintendence— continued, 

Munsif mtei preted the second order of the High 
Court as a vanation of the first, and entertained the 
suit, — Held that though the action of the High Court 
did not affect the merits, yet, as plaintiff had a sub- 
stantial claim, the second Munsif did right m re- 
ceiving it. Shooyan every Dabee v. Dwarea 
Nath Mookerjee . . .25 W. R„ 344 

35. Giving appeal 

where none liefi — Order doing injustice — The 
High Couit should not, m the exercise of its extra- 
ordinary powers, give an appeal^ra a case wheie the 
law provides none Nor should the Court m the 
exercise of those powers interfere when such inter- 
ference would have the effect of working an injustice. 
Narayanbhai Ladbhai v. Gang-aerishna Bal- 
erishna . . . . 4 Bom., A. C 9 87 

36. Exercise of jurisdiction. — 

Giving appeal where none lies — The High Court can- 
not admit an appeal which Act VIII of 1859, and 
section 11, Act XXIII of 1861, do not allow Sec- 
tion 15 of the Charter Act held not to apply to the 
question. Gobindnath Sandyai* v. Ram Coomar 
Ghose . . . 9W.R, 115 

37. - Party bringing 

appeal without right of appeal — Per Birch, J . — A 
party who has preferred an appeal to the High Court 
when the larv gave him no right of appeal, is not en- 
titled upon the hearing to ask the Court to treat it 
as an application for the exercise of its extraordinary-* 
jurisdiction under section 15 of 24 and 25 Victoria* 
Cap 104 In the matter or the betition of r 
Soorja Kant Acharj Chowdry 

[I. Ii. R.,1 Calc, 383 

38. * Admission of 

appeal after time, — Appeal , Belay m filing. — Act X 
of 1859 , $ 25 — The High Couit, under its general 
power of superintendence, set aside an order of a 
lower Appeiate Court admitting an appeal filed 
beyond time, on the ground that the lower Appellate 
Court had no jurisdiction to entertain an appeal 
passed by the Collector under section 25, Act X of 
1859. Amra Nashya 0. Gagan Shittar 

[2 B. Ii. R., Ap„ 35 

S. C. Omra Nttshyo v, Gttgtjn Soothe * 

[11 W. R., 130 , 

39. — — — — — Appeal with- 

drawn without authority — Application to set aside 
order refusing to restore appeal — An appeal which 
had Been* prefeired to the Judge was withdrawn 
the next day through another pleader. Shortly 
after, an application was made to have the appeal re- 
stored, on the ground that the second pleader had no 
authority to withdraw the appeal. The Judge re- 
fused the application Held that no appeal lay from 
that order, and the High Court refused to interfere 
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under section 15, 24 and 25 Victoria, Cap 104, as 
under the circumstances they thought the Judge 
should not be directed to take further action m the 
matter. Mudhoomutty Debia v. Dhunput Singh 

[13 W. R., 167 

40. Order releasing 

property from attachment — An order of a competent 
Court releasing propeity from attachment after in- 
vestigation of a claim put forward ought not to he 
interfered with on any ground of mere irregularity, 
unless a failure of justice has occurred. Bishno 
Chunder Bhuttachaejee v, Shoshee Mohun 
Pal Chowdhry . . r . 22 W. R., 277 

41. . — Illegal arrest m 

Court of Magistrate —The High Court declined to 
exercise the extraordinary powers described m section 
15 of the High Courts Act, where a Magistrate did 
not interfere with the arrest m his Court, under a 
a civil process, of a person who had been accused be- 
fore the Magistrate, but was acquitted at the time of 
his arrest. In the matter op the petition op 
Guzeree Lall . . .13 W. R., 393 

42. — — — Award under the 

Nawab Nazim’s Debts Act i 1873 , on matter already 
decided by decree — Where certain judgment- cre- 
ditors submitted a decree of Court to the Commis- 
sioners appointed under the Nawab Nazrars Debts Act, 

J1873, as if it were a new and unascei tamed claim, and 
the Commissioners expressed their opinion on the 
* matter involved m it (although it had been aheady 
determined), the High Court held it had no authority 
to inquire into their award. Omrao Begum v 
Commissioners under Act XVII op 1873 

[24 W. R., 394 

43. Power over Col - 

lectors.— Under section 15 of the High Courts Act, 
the High Court had a power of superintendence over 
Collectors’ Courts, and could inteifere to restrain a 
Collector from exercising a jurisdiction which pro- 
peily belongs to a Zillah Judge Bhyeub Chunder 
ChSjnder v Shama Sqonde«ee Debia 

[6 W. R., Act X, 68 
Contra , Huro MohunMookerjee v. Kedaenath 
^ * Dess . . . B¥.E, Act X, 25 

44. — — — — Setting aside 

decree made ultra vires. — Where a decree is ultra 
vires , the debtor’s remedy is either by an applica- 
tion for review or by an application to the High 
Court to exercise its powers under the Charter Act, 
section 15 Dooega Doss Sandyal v. Panchoo 
Ram Munbul . j . . 23 W. R., 271 

45. — — "Refusal of appli- 

cation under Act Till of 1859 , s. 119 , — Ex parte 
decrees-* Judgment was passed ex parte against a 
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2, CHARTER ACT, 24 & 25 VICT., 0 . 104, s. 15 
— continued* 
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Exercise of jurisdiction— continued, 

defendant who had not appeared The defendant 
failed to show cause for setting aside the judgment 
under section 119 of Act VIII of 1859 He then 
applied to the High Court under section 15 of 24 and 
25 Victoria, Cap. 104, to set aside a portion of the 
deciee as having been passed without jurisdiction. 
The Court refused to interfere. In the matter op 
the petition op Leslie 

[10 B. L. R., 68 : 18 W. R„ 474 

40. r- — — Discretion of 

Municipality.— Rates for cleaning tank, — Case m 
which the Munsif held that the Municipality had 
expended moie money than was necessary in clean- 
ing the petitioner’s tank, and the Judge on appeal 
set aside the Munsif’s decision and gave the Muni- 
cipality a decree, on the ground that under the law 
the matter was purely within the discretion of the 
Municipality Eeld that, even though the rates 
charged by the Municipality were higher than those 
which could be obtained by other persons, that was 
no ground for the interference of the High Court. 
In the matter op Jogesh Chunder Dutt 

[16 W. R., 285 

47. Exercise of dis- 

cretion under Act XX of 1863, ss 4 and 5, — Refusal 

of jurisdiction. — Whole an application by a petitioner 
under Act XX of 1863, section 5, to be appointed 
managei of a religious endowment, was i ejected by 
the Judge after hearing both sides, on the ground 
that there had been no transfer of tlio property by 
the Local Goverrihient under section 4. The Court 
refused to interfere under section 15 of the Charter 
Act, holding that the Judge had not declined to 
accept jurisdiction in the case, and that he was right 
in refusing to exercise the jurisdiction vested m 
him by section 5. Ashruf IIossein ?>, Hazara 
Begum .... 18 W . R., 396 

48. Order rejecting 

document under s . 129, Civil Procedure Code, 
1859 — The High Court refused to interfere under 
section 15 of the Charter Act to set aside an order 
rejecting ^ document, made by "a Court under Act 
VIII of 1859, section 129, — an appeal from such 
order being barred by section 363. In the matter 
op Erskine . , . 18 W* R„ 511 

49. — — Error of law,-** 

Quaere,— Is a conflict between a Judge’s order and 
a direction of law, ground for the High Court to 
exercise its powers of interference? Dosseb m 

Sreenibash Dey . . . 12 W. R.» 74 

* 

50. — — Error of law,— 

Case where no appeal lies to High Court . — Sere 
errors of law committed by a lower Appellate Court 
in cases in which the^IIigh Court has no appellate 
jurisdiction, do not give £he latter Court power to 
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2 CHARTER ACT, 24 & 25 VICT , c. 104, s 15 
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(a) Civil Cases —continued { 

Exercise of jurisdiction— continued 
interfere under section 15 of the Chaitei Act, its 
mteifeience being lostricted to cases m which the 
lowei Court exeicises a jurisdiction which it has not, 
or refuses to exercise a jurisdiction which it has 
Kalee Hue Dass v Roodressur Chuoherbutty 

[15 W. R., 90 

Issue Chunder Poddar v. Shoshee Dhue Sen 

[18 W. R., 289 

51. * Court acting 

without ‘jurisdiction — ’Em or m law — Tire mtei- 
feience of the High Couit under section 15, 24 and 
25 Victoria, Cap 101, should be confined to cases m 
which the lower Court has acted without junsdic- 
tion, or has improperly declined jurisdiction, and 
should not be extended to cases in which the Court, 
though competent m respect of the subject-matter, 
has misconceived the law m deciding a case. 1 st 
ee Kasinath Hoy Chowdry 

[7 B. I», R., 146, note 

S C Kasheenath Rot Chowdhrt v. Shabi- 
tree Soondueee Dossee . 11 W. R., 402 

52. Error m law . 

Injustice, Prevention of — Where there has been 

a manifest error of law, and to prevent manifest 
injustice, the High Court m the exercise of its 
extiaordmaiy junsdiction will remand a case to the 
lower Court though the value of the claim may he 
under R500 and the case may be or# m which a 
special appeal is not allowed Ramabai v Trim- 
bak Ganesh Desai . 9 Bom., 283 

53 . 'Erroneous order 

in law made inconsequence of false statement of 
party — The High Court will mteifere, undei section 
15 of the Charter Act, with an order made by a 
lower Court which is merely conti ary to law, when 
that order has been passed m consequence of a wil- 
fully false statement made by the opposite party 
Rogho Nundun Lall v. Mohesh Lall 

[3 C. L. R., 137 

54. Wrong decision 

where no special appeal lay — Where^ the lower 
Court’s decision was fundamentally wrong m law, 
and the liability of the detendants m the essential 
matter of the suit had not been properly tried, the 
High Couit, although not wairanted m interfering m 
special appeal (by reason of the suit being a money 
claim under R500), was justified m interfering under 
its general powers of supervision Shamdanee t>, 
Bkojoo Ram . . . .22 W. R., 44 

55. Refusal of order 

of confirmation of sale — Error of law . — A certified 
putf&haser of property sold m execution of a decree 
applied to the Judge for an older of confirmation of 
sale, and was refused Held that the Higlfc* Court 
had no powei to interfere* with the Judge’s decision, 
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2* CHARTER ACT, 24 & 25 VICT, C 1&4, S 15 
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(a) Civil Cases— continued. 

Exercise of jurisdiction— continued, 

even though erroneous on a point of law, upon a 
matter entuely within his jurisdiction, and horn 
which there was no appeal In the matter op the 
PETITION OF DlJRGA CHAEAN SlRKAR 

[2 B. L. R., A. C., 165 

S C Doorga Churn Sircar v. Doorga Churn 
Ghossal . . . . 11 W. R., 26 

56. Error of law — 

The High Court will not, under section 15 of 24 
and 25 Vicfcona, Cap 104, interfere with judgments, 
decrees, or orders of a lower Court on the hare 
ground that they are eironeons at law, or are based 
upon a wrong coifclnsion of facts there must he 
some special ground justifying the High Court to 
exeicise such powers. Mad hub Chunder Giree 
v Sham Chand Giree. In the matter of the 
petition of Sham Chand Giree 

[I. L. R., 3 Calc., 243 

57. Error of law — 

Revision of judicial proceedings — Junsdiction — * 
The High Court is not competent, m the exercise of 
the poweis of superintendence over the Courts sub- 
oidmate to it conferred on it by section 15 of 24 and 
25 Victoria, Cap 104, to interfere with the order of 
a Court subordinate to it, on the ground that such 
order has proceeded on an error of law or an erroi 
of fact r Where, therefore, on appeal by the judg- 
ment-debtor against an order confirming a sale of 
immoveable property m the execution of a decree 
the lower Court set aside the sale on a gi ound not 
provided by law, anS the auction-pui chasers applied 
under the above-mentioned section to the High 
Court to cancel the lower Couit’ s order, the High 
Court refused to interfere. Tej Ram v, Harsukh 

[XL. R., I AH, 101 

58. * Supervision as 

to execution of order . — The High Couit has juris- 
diction to ^direct a lower Court m what manner its 
own (the High Court’s) decree or order shall be ' 
earned into effect by that Court, and to see that the 
lowei Court does not pervert the order or do that 
which was not intended to be done, even when €ueh 
order constitutes a part of the order in execution of 
a decree which the lower Court ought to have passed. 
Kalee Doss Sandyal v Roy Luchmeeput Deo- 
gur ..... 14 W. lt. 9 14& 

59. Act X of 1859 , 

s . 151 — Execution proceedings . — Where a Deputy 
Collector refused to entertain an application by a 
defendant for realisation of costs awarded by a Court 
of Appeal, and for refund of the amount which the 
"plaintiff had realised from the defendant m execu- 
tion of the decree of the lower Court, but which had 
been disallowed by the Court of Appeal, and where, 
on appeal, the Judge held that no appeal lay under 
section 151 of Act X of 1859 ,—Eeld that the High 

9 D 
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(a) Civil. Cases —continued. 

* Exercise of jurisdiction, —continued 

Court had power, under 24 and 25 Victoria, Cap. 
104, section 15, to order the Deputy Collector to 
enforce iestitutioii*of the amount realised fiom the 
defendant in excess of the amount allowed by the 
Couit of Appeal, and also to execute that pait of the 
decree which awaided costs to the defendant. In 

THE MATTEE OE THE PETITION OP GOBIND KOO- 

mae Chowdry . B. L. R. s Sup. Vol„ 714 
[2 Ind Jur., N. S., 199 : 7 W. R., 520 

00. Order of Col- 

lector giving possession Reversal of — Where a Col- 
lector, having passed an order for possession of a 
certain tenure m favour of the applicant on his pui * 
chase thereof at a sale for aueais, i oversod such 
Older at the instance of an objector who had ahcady 
purchased the same at a sale undei Bengal Act Vlll 
of 18G5, for ai rears of lent due upon it, and had 
been put m possession, the High Court refused to 
oxeicise its powers under section 15 of the Charter 
Act. Naeayani Dayi Debi v Chandi Charan 
Chowdhry . . , 3B. L. R„ Ap., 65 

S. C. Narainee Dabee v. Chundee Churn 
Chowphey . . . 11 W. R., 512 I 

61. - Letters Patent , 

cl, 16. — Release of person imprisoned m execution of 
decree. — Where, m execution of a summaiy decree 
for ront obtained under Regulation VII of 1799 m 
1851 against the father of the petitioner ana anotliei, 
the petitioner was anested and lodged m jail m 
January 1867, — Held by the majority of the Court 
(Norman, J , dissenting) that tEe High Court could 
not, under the general powers of superintendence 
vested m it by section 15 of the High Couits Act, or 
section 16 of the Letters Patent, interfere to ordei the 
release of the petitioner. Gopae Singh v. Court 
op Wards .... 7W. R.,430 

02. — Assignment of 

decree.'— Civil Procedure Code , 1859, ss. 246 , 265 . — 
Duty of Judge. — Where a judgment-creditor seeks to 
attach and sell a decree on the allegation that the as- 
signment of | it was not a bond fide conveyance, and 
the conveyance pui ports to be tt one of property speci- 
fied m section 265, Act VIII of 1859, it is the duty 
of the Judge, under section 246, to inquire whether 
th^ assignee of the deciee was or was not m bond fide 
possession of the propeity If the Judge inquues 
into the facts, no appeal lies fiom his older, hut if he 
refuses an mquny, the High Court, under its general 
powcis of superintendence, can and ought to require 
the Judge to make the inquiry Geeesh Cjittnder 
Lahoeee v. Kasheessueee Djebia . 8 W. R., 20 

63. ■ Execution of de* 

creesfor rent.— Act X of 1859, ss. 23 , 77, and 160 . t- 
Whother a decree for lent, under Act X of 1859, 
made m oqe district, can be tiansferred to another 
lor execution, is a quostion which the High Court can 
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decide in the exercise of its “ superintendence over 
all Courts subject to its appellate jurisdiction/’ under 
24 and 25 Victoria, Cap 104, section 15. Nihmoni 
Sing-h Deo v Taeanath Mukerjee 

[I. It. R.. 9 Calc., 295 : 12 C. E. R., 301 
X*. R., 9 I. A., 174 

04. Acting in excess 

of or refusal of jurisdiction — A party dissatisfied 
with a legitimate finding under section 1 5, Act XIV 
of 1859, jhas a special lemedy by a suit m a Civil 
Court, and cannot claim the High Court’s inter- 
ference under section 15, 24 and 25 Victoria, Cap. 10 l, 
except where the Judge has exercised a jurisdiction 
which he lias not, (TI* has refused to exercise a juris- 
diction which lie has Doorga Soondurkb DniUA 
v Kashee Kant Cuhoxeeiiotxy . 14 W. R„ 212 

65. Order exempting 

debtor from liability on ground of limitation — Sec- 
tion 15 of the 24 and 25 Victoria, Cap. 104, does not 
enable the High Court, by way of motion, to deal 
with an order made by a lower Appellate Court m case** 
wheie the lattor has jm isdietion, and the law declares 
that its Older should be hnal. An order exempting a 
debtoi from liability on the question of limitation, 
even though erroneous, is an exercise of jurisdiction. 
SlXOWDAMINEE DOSSEE V. MANIOC UaM OllOWDHRY 

[ 9 W. R„ 386 

Kalee Peesatjd Citowdhby v . Rant Soon due 
Sircar r . » . . . 12 W. R., 129 

66, — Postponement of 

execution ml e without talcing security. — Where, m a 
case under Bengal Act Vlll of 1869, a Munsif on a 

? chum being piefened to property attached m execu- 
tion postponed the sale of it without taking security 
or having the amount of the deciee deposited, — Held 
that Ins piocecdmg, though emmeous, was m a case- 
in winch he had' and exercised jurisdiction, and that 
his decision ought not to be set aside under the 15th 
section of the Act 24 and 25 Victoria, Cap. 104. 

In THE MATTEE OF THE PETITION OF BaGEAM 

[20 W. R., 10 

07. e Execution of 

deciee , Refusal to stay — Allegation of fraud and 
finding against it — W . got a decree against M, in 
the Court of the Sudder Ameen, and, m execution, 
attached certain property of the judgment-debtor. 
J who had a deuce against the same judgment* 
debtor m the Court of the Principal Sudder Ameen, 
applied t (i the Court of the Sudder Ameen to stay il» 
pioceedmgs, on the ground that W decree had 
been obtained by fraud. The Sudder Ameen refus- 
ing the application, J, appealed to the Judge, who 
saw no ground for the imputation of iraiul. Jftetd 
(by Hobhoitsb, J.) that the J udgo’s judgment was on 
the face of it goo<J and m a case within Ins junsdie- 
I tion, and that it did not ?taU for an oxeicise of the 
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Exercise of jurisdiction— continued, 
extraordinary power given to the High Court by 
section 15 of the. Chaiter Act. Jumal Ali v, 
Wahed Am . 11 W. R., 97 

, ” — — Order within 

jurisdiction — Suit for arrears of rent and eject- 
ment —A suit for arrears of rent, where the plaint 
contained also a prayer foi ejectment, having been 
dismissed by the first Couit, an appeal was preferred 
to the Collector, who heard the case without any 
objection as to jurisdiction, and deciee£ it solely 
upon the question of the extent and ehaiactei of the 
land aud the arreais of lent thereupon Held that 
as the Collectoi exeicised a jurisdiction which he 
had, no question of ejecfcment*havmg been decided 
by the first Couit, and no appeal having been made 
to him upon that point, the High Court refused to 
exercise the power they had to interfere under sec- 
tion 15 of 24 and 25 Victoria, Cap 104. Dursttn 
Bhuout v. Mahomed Ali . . 13 W, R., 438 

69. — Suit brought in 

wrong Court,— The plaintiff brought a suit, which 
was cognisable by a Small Cause Court, m a Munsiffs 
Court having jurisdiction within the local limits of 
the jurisdiction of the Small Cause Court He 
obtained a decree, but the decree was reversed on 
appeal On special appeal the Court, though holding 
that no special appeal would lie, set aside the decrees 
of both the lowei Courts as having been passed 
without jurisdiction Taeini Cda®Ah Mookerjee 
v. Puena Chandra Roy 

[6 B. L. R., 7V7 : 15 W. R. s 397 

70. — — — • Order made 

without jurisdiction — The High Court exeieised its 
powers of superintendence to set aside a judgment of 
a Judge revei smg a judgment of a Munsif passed m 
accordance with the award, the Judge’s order being 
without jurisdiction. In the matter of Ilaht 
Bux . . . 5B.LR., Ap., 75 

S C Elahee Buksh v Hajoo . 14 W. R., 33 

71. — — Order made 

without jurisdiction — Appeal in rent suit to wrong 
Court, — A suit to lecover R254 as a&eais of rent 
having been decreed by the Deputy Collector for 
R49, the defendant appealed to the Judge, hut 
plaintiff appealed to the Collector The Judge dis- 
missed the defendant’s appeal, and the Collector 
gave plaintiff a decree foi the full amount originally 
claimed. The High Court, undei section 15 of the 
Charter Act, set aside the Collector’s decree as made 
without junsdietion. Rooknee Roy v Amrith 
Laid 14W.R., 254, 

**72. — Older of Collec- 

tor made without jurisdiction — 2V sued his gomasta 
(M) and M *s surety (C) un^er section 24, Act 
X of 1859, and got a d&r£e ex parte as against the 
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surety Upon N ’ s proceeding to execute the decree, 

C applied for a revival of the suit, which was grant- 
ed, and a le-heanng was appointed for the 4th May 
1869, hut subsequently postponed to the 8th, on' 
which date the case was stiuck off by the Deputy 
Collector, undei the provisions of section 54 Subse- 
quently N. applied for a fresh execution of his ori- 
ginal decree to the Collector, who sent the record to 
the Deputy Collector, with instructions to carry out 
the execution Thereupon C obtained a rule from 
the High Court calling on N to show cause why the 
Collector’s order should not*be set aside Held that 
the Deputy Collector’s order striking the case off the 
file annulled the*decree so far as C. was concerned, 
and that the Collector’s order directing execution was 
without jurisdiction and the High Court would set it 
aside under their powers of superintendence. Guda- 
dhur Chattebjee v. Kundlall Mookerjee 

[12 W. R„ 406 

73. — * Order contrary 

to law, from which no appeal lay — Civil Procedure 
Code , 1859, s. 246 — Where an order was made by a 
Munsif under section 246 of Act VIII of 1859, and a 
regular appeal was preferred, and then a special 
appeal to the High Court, that Court, while refusing 
to entertain the appeal, on the ground that the Mun- 
sif s order was final, or to set aside the order under 
section 15 of 24 and 25 Victoria, Cap 104, expiessed 
an opinion that the order was contrary to law, and left 
it to the Munsif to act upon such opinion. Kali 
Churn Gir Gossain v. Bangshi Mohan Da^ 

[3 B. L. R., 727 : 15 W. R., 339 

74. Order contrary 

to law — Civil Procedure Code , 1859, S. 246 — Want 
of jurisdiction — Act VIII of 1859, s 246, Order 
under — In a case decided by the Munsif, m which it 
was found hy the High Court that there was no 
appeal to the Judge, the Judge’s order was set aside 
as passed without jurisdiction, and the Munsiffs 
order was also set aside as not having been passed 
under section 24G, Act VIII of 1859, under which 
section the objection had been perferred Harris 
Chundra Gupto v h Shashi Mala Gtjpti 

[6 B. Ii. R., 721 : 15 W. R., 163 

75. — — Order passed 

without jurisdiction — Claim overvalued fsr purpose 
of giving jurisdiction . — The plaintiff brought a suit 
m the Court of the Subordinate Judge of Dacca, 
under section 15, Act XIV of 1859. The defendant 
pleaded that the Judge had no jurisdiction , inasmuch 
as if the suit had been properly valued, it was one 
cognisable by the Munsif. The Judge found that the 
value of the property did not exceed R500, and that 
the plaintiff had over-estimated the value of the 
claim m order to exceed the jurisdiction ; hut instead 
of returning the plaint, he proceeded to try the case 
on its merits, and dismissed the suit. *On an applica- 
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tion on behalf of the plaintiff to set aside the judg- 
ment as passed without -jurisdiction, the High Couit 
refused to interfere under section 15 of 24 and 25 
Victoria, Cap. 104. In the mattes op the peti- 
tion or Wise . . 10 B. Xi. R., Ap., 20 

70, . Order passed 

without jurisdiction — Revival of suit,— Act X of 
1859, ss, 54, 55, and 58 — A suit for arrears of rent 
was dismissed by the Deputy Collector for default 
under section 54, Act X of 1859. Thereupon a fresh 
suit 'was brought by 'the same plaintiff for the 
recovery of the said ariears, and a decree was ob- 
tained. On appeal, the Judge reversed the decision 
of the Deputy Collector, and dismissed the suit The 
plaintiff then applied under section 58, Act X of 
1859, for revival of the former suit, but the Deputy 
Collector rejected the application On appeal, the 
Judge held that the suit might ho revivod, and 
remanded the case for trial. The High Court, under 
its general power of superintendence, set aside the 
order of the Judge as passed without jurisdiction, 
holding that, although the Deputy Collector had 
formerly struck off the case under section 54, yet it 
was m fact an order under section 55, and therefore 
under section 58, Act X of 1859, no appeal lay to the 
jufla-e. Habib Sobhan u. Mahbndra Nath Roy 
° [2 B. L. R„ Ap., 82 : 11 W. R., 129 

77. . — — Order iriude with- 

out junsdution. — Omission to object to illegal pro- 
ceeding — Where a respondent m a Collector's Court 
applied in special appeal to the Bigh Court to exer- 
cise the general powers of supervision vested m it by 
section 35, Act XXIII of 1861, and section 15 of 24 
and 25 Victoria, Cap 104, to set aside the Collector's 
proceedings as without jurisdiction, it was held that 
as he had allowed the appeal to be heaid without ob- 
jection, he was not entitled to the relief sought, 
Dkqbo Moyee Dabee o. Bipin Mundub 

[10 W. R. s 6 

78. — — Error m revet s- 

ing judgment for want of junsdiction, — Whefe the 
District Judge reversed the d^cice of the Muusif 
for want of jurisdiction, although the amount of the 
claim was under R5Q0, the Court, m the exercise of 
its extraordinary jurisdiction, intei fered. Ratan- 
SFANEAR r ReVASHANEAR V, GULABSHANKAR LaL- 

shankar . ... 4 Bom., A. C„ 173 

79. Judge exceed- 

ing Ms poivers under s. 246 , Act VIII of 2859 , — 
Where a Subordinate Judge, under Act VIII o 1 1859, 
section 246, declared that a decree-holder was enti- 
tled to enforce his mortgage hen against ceitain - 
attached property, although that property was m the. 
possession of the claimant on his own account, and 
not on behalf of the judgment-debtor, inasmuch as 
the claimant’ professed to denvc his title under a 
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ladavee executed in his favour by the judgment- 
debtor, — Held that the Subordinate Judge had pro- 
ceeded beyond the authority given him by the sec- 
tion, and the High Couit would therefore exercise 
the extraordmaiy jurisdiction given by section 15 
of the Chaiter Act, by setting aside the Judge's 
older and directing the propeity to he released. In 
the matter op Kheblat Chunder Ghose v, 
Gourohurn Mojoomdar . , 18 W, R., 402 

3Q # — pk— Improper exer- 

cise or improper ref usal to exercise junsdiction , — 
The High Court will not exercise its extraordinary 
powers under the Charter Act, section 15, except 
where jurisdiction ftas been either exoicisod or re- 
fused impropeily it will not mtoriero under that 
section even where a wrong decision lias been ai rived 
at, if the Court which arnved at such decision exer- 
cised a jurisdiction which it properly possessed. 
Khowaz Ram Bux Singh v, Bishendharkh Geer 

[23 W. R , 402 

31 . Refusal to enter- 

tain suit by Court from which there is an appeal . — 
When a Court, subject to the appellate jurisdiction 
of the High Court, refuses to entertain a suit over 
which it has jurisdiction, the High Court may, under 
its geneial power of suponnfcondence, order the Court 
below to entertain such suit notwithstanding that 
no appeal would he to the High Court from the 
decree m such suit Hardayal Mandab v, Tiu- 
THANAND THAKTTR 

[4 BrB, R„ Ap,, 28 : 13 W. R„ 34 

82. Refusal to make 

inquiry as to possession in claim under s. 246, Civil 
Procedure Code , 1859, — In a ease of a claim to 
attached property where the Subordinate Judge did 
not consider himself competent to make the inquiry 
as to the nature of the possession necessary under 
section 246, Act VIII of 1859, the High Court de- 
clined to interfere under the special provisions ot the 
Charter Act, because the decree-holder had a remedy 
by regular suit In the matter op Here eh hr 
Mooxerjeb Hueeekuk Mookerjee v, Nobtn 
Chunder Dobs . . . 20W. R,, 202 

33 . * Decision on irre- 

gular procedure under s, 230 , Civil Procedure Code, 
1859,— A decrec-liohlcr m execution having got 
possession of certain property, application was made 
for an investigation under section 230, Act VIII of 
1859, The Muusif, without going into evidence, 
rejected the application, and the Judge, in the same 
manner, reversed the Munsifs judgment and gave 
the applicant possession. The High Court on appli- 
cation set aside both decisions as not being decisions 
on the investigation of a suit within the section. The 
question still remained for decision, whether the pro- 
perty was bond fide m the prBbession of the applicant 
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on his own account or on account of some peison 
othei than the defendant. Woomesh ChBnler 
Boy v. Bidhoo Mookhee Dossee . 11 W. R.~ 197 

84. — — Order rejecting 

application by party dispossessed m execution of de- 
dee Act VIII of 1859, s 280 — Whether or not 
an appeal lies from the decision of a lowei Couit 
i ejecting- an application by a paity other than a 
defendant, undei section 230, Act VII? of 1859, 
disputing the light of the decree holder to dispos- 
sess him, the High Couit may, under the 15th 
section of the Chaitei, compel the lower Court to 
exercise its jurisdiction Goluchnaram Dutt v Bis- 
tooprea Dossee , 1 W. R 9 140, referred to and 
questioned. Collector or Bogra u. Krishna 
Injdra Boy 

[2 B. L, R„ A. C., 301 : 11 W. R., 191 

85. Denial of juris- 

diction. — Act X of 1859, s. 77. — A sued B a ryot, 
for arrears of rent C. was added as a party 
under section 77, Act X of 1859 The Collectoi on 
appeal refused to’ try C’s claim under section 77, 
because she had not produced her title-deeds Eeld 
that the lefusal to try C’s claim by the Collector 
was a denial of jurisdiction on his part, and the 
High Court sent hack the case to the Collector for 
trial of C * s claim In the matter of the peti- 
tion op Nassir Jan * 

[7 B. I*. R., 144 : 15 W. R„ 418 

86. j Refusal to attach 

property — Refusal of jurisdiction — Where a Mun- 
sif i of uses to attach pioperty m execution which he 
is hound to attach, he may be compelled to do so by 
the High Couit in the exercise of its powers of super- 
vision. Munohur Faulv. Wise . 15 W R, 246 

87. Refusal to exe- 

cute decree — Refusal of jurisdiction — Where a 
Deputy Collector who had passed an informal decree 
lefused to execute it on application, the decree- 
holder was held to be entitled to an qrder fiom the 
High Court, m the exercise of the powers it posses- 
ses under section 15 of the High Courts Act direct- 
ing the Deputy Collector to do his duty. Khe- 
NUMKUREE DABEE V. SHURUT SOONDUREE DaBEE 

[14 W. R., 9 

88. Refusal of De- 

puty Collector to sell m execution of decree where 
plaintiff' has obtained declaration of his right m 
Civil Court . — If a decree of a Civil Court declares* 
that the plaintiff has a right to bring certain pro- * 
"perty to sale m a Deputy Collector's Court, and the 

Deputy Collector, at the instigation of the defendant, 
declines to proceed witji the« sale, his declining to 
do his duty does not give a fresh cause of action 
for the purpose of obtaining a second declaration 
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though it may he a good ground for asking the 
High Court to use its extraordinary powers to put 
the Deputy Collector right. Rughoonundun Singh j 
® Cochrane . . . . 20 W. R., 16 

89. — — Refusal to con- 

sider grounds — Revietv of judgment of predecessor. 
— Where a Couit subordinate to the High Court 
rejected an*ap plication foi a review of judgment, 
refusing to consider the grounds of the same, because 
the decree of which a revie ft was sought was given 
by its predecessoi, the High Court, m the exeicise 
of its powers of superintendence under section 15 of 
the High Courts Act, directed such Court to consi- 
der the grounds In the matter of the petition 
of Mathba Parshad . I. L. R., 1 AH., 296 

90. — Refusal to grant 

application for review of judgment of predeces- 
sor — Refusal to exercise jurisdiction , — Porty-six 
suits weie brought against the defendants and dis- 
missed by the Munsif of B. The plaintiffs in each 
case appealed to the District Judge, who reversed the 
decision of the Munsif. In both Courts all forty-six 
cases were disposed of in one judgment. Six of the 
cases being appealable, special appeals in such cases 
were prefen ed to the High Court, and pending such 
appeals an application for a review of the remaining 
foity cases was made to the District Judge, who 
ordered that the petition for review should stand 
over until the result of the special appeal shoufQ. be 
known The Hi>h Court having on special appeal 
restored the decision of the Munsif dismissing the 
suits, the application foi review was renewed before 
the successor of the foimer District Judge. He re- 
fused to admit the application. Eeld that the Dis- 
trict Judge had not declined junsdiction or acted 
beyond his jurisdiction, and that the High Court had 
therefore no power undei section 15 of the Chaiter 
Act to mterfeie. Ram Lall Singh v Janki Ma- 
hatoon 4 C. L. R., 14 

91. Wiongly declin- 

ing to exercise jurisdiction . — Where a Judge de- 
clined jurisdiction on a wrong ground, as that of a 
question of title having arisen, when even if that 
were the case he had jurisdiction, the High Court 
interfered under section 15 of the Charter £ct. 
Ram Jeebun Koyee v. Shahazadee Begum 

[9 W. R„ 336 

92. — — Orders of Courts 

mtatyished under Land Acquisition Act (X erf 1870). 
— The Courts established under Act X off 1870 are 
subject to the appellate junsdiction of the High 
Court, and not the less so because an appeal lies to 
the High Couit from their decisions in certain cases 
only. The High Court consequently has the power of 
superintendence over those Courts under section 15 of 
the Charter Act. In the matter of the petition 
of Abdqol Ali , . . 15 B. L. R^ 197 
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93 . Dismissal of 

ministerial officer — With reference to the lule that 

r its extraordinary powers of superintendence should 
not he exercised except for the puipose of piotecting 
a complainant m a matter wherein otherwise he 
would not he able to obtain redress, and where the 
applicant showed himself worthy of its interference, 
the High Court declined to interfere on behalf of a 
party who complained that a District '"Judge had 
acted ultra vires m dismissing him from the post of 
serishtadar of the Munsif s Court, seeing that it was 
open to the applicant, under the Civil Courts Act, to 
seek his remedy from the Local Government. In 
THE MATTER OR THE PETITION OP AKBAR ALI 

[19 W. R., 148 

94 . — — Dismissal of mi- 

nisterial officer . — A Munsif having charged his serish- 
tadar with carelessness and irregularities recommend- 
ed his transfer to some other Munsih The Judge 
after calling for and leceiving an explanation from 
the serishtadar dismissed him from office The High 
Court refused to interfere m the exercise of its 
general power of supeuntendence, holding that al- 
though the Judge had exercised an original power 
where he had only an appellate jurisdiction, he had 
done so on a complaint made by the Munsif, and the 
petitioner, if aggrieved, had a remedy under £ct VI 
of 1871 m an application to the Local Government. 
In the matter op Fakeer Chand Lall 

* pO W. R., 470 

95 . — Dismissal of 

suit m absence of original plaintiff, after adding 
third party as plaintiff. — Per Norman, J. (Seton- 
Karr, J., dissenting) — Where a Court added a third 
party as a plaintiff, and, m the absence of the original 
plaintiff, improperly dismissed the suit, it was hold 
that the suit was still pending, and undisposed of by 
the lower Court as regards the plaintiff , and the lower 
Court was ordered, under the High Court's power of 
superintendence vested m it by the 24 and 25 Vic- 
toria, Cap 204, section 15, to take up and try the 
case accordingly. Chunder Kant Bhuttacharjee 
v . Bindabun Chunder Mookerjee 

[7 W. R., 277 

S.^C. In the matter op the petition op Chtjn- 
, her Kant Bhuttacharjee 

[B. Is. R., Sup. VoL, Ap„ 43 

96. Erroneous order % 

— Putting on the record party not a legal repre- 
sentative. — Where a decree had been obtained 
against a British subject domiciled in India, who 
subsequently died intestate, and an order was made 
reviving the decree against one of his children, 
and ordering execution to proceed before .lotteia 
of administration to his estate had been taken out, 
and without inquiry being made as to who were 
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his legal personal representatives, — Jletd that, al- 
though no appeal lay against the order, yet that as 
it was clearly eironeous, and as, under the circum- 
stances of the case, it must lead to the greatest con- 
fusion and injury to the interests of the paitiesif 
the execution was pioceeded with, the Court was 
justified m interfering under section 15 of the 
Charter Act. Pogose v. Catchick 

[I. Is. R., 3 Calc., 708 : 2 C. L. R., 278 

But see Pogose v, Ahsanoollah 

[I* Is. R., 3 Calc,, 710, note 

97 , Order substitut- 

ing name of pm chaser instead of plaintiff. — Juris* 
diction of Civil Court . — A Civil Court is not com- 
petent to ordei the name of a pmcnaser of the rights 
of the plaintiff m a suit to be substituted for that of 
the plaintiff, or, upon the application of the party 
so substituted, to allow the suit to be withdrawn. 
Such an order, if made, is made without jumdietion, 
and is not an order of that description m respect of 
winch the Legislature intended either to give or to 
deny the right of appeal. But the order is one 
winch the High Court may set aside in the exercise 
of the superintendence vested m it by section 15 of 
24 nund 25 Victoria, Cap. 104. Judooputtbe 
Chatterjee v. Chunder Kant Bhuttacharjee 

[9 W. R„ 309 

98, — Pauper , Dejec- 

tion of application to sue as — Civil Procedure Code , 
1859, s 804. — Case cohere there is no appeal . — 
Where a decision (e.g., the rejection of an applica- 
tion undei Act VIII of 1859, section 304) is declared 
by law not to be subject to appeal, the High Court 
cannot interfere under 24 and 25 Victoria, Cap. 104, 
section 15. Babur Ali v. Gorul Lall 

[24 W. R., 62 

99 , Recorder of 

Moulmem.— Act XXI of 1803, ss. 16 and 17. — Sus- 
pension of pleader. — The High Court has, under 
section 15 of 24 and 25 Victona, Cap. 104, geneial 
superintendence over the Court of the Recorder of 
Moulmem, established under Act XXI of 18G3, An 
order passed by the Recorder of Moulmem under 
section 16 or 17 of Act XXI of 1863, granting or 
withdrawing a license to praetiso as a pleader m the 
Small Cause Courts of Moulmem, is an exercise of 
power which comes under the superintendence of the 
High Court, In the matter or Thomson 

[6 B. L. R., ISO: 14 W, 267 

^ 100. * Refusal of ori - 

<§mal Court to entertain application for review . — 
s Refusal of leave to sue m formd pauperis, — Under* 
section 15 of 24 and 25 Victona, Cap, 104, the 
High Court set aside order of a Court of original 
jurisdiction, refusing to entertain an application to 
review an order refusing a petition for leave to sue 
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m forma paupeiis, on the ground that the Coiut had 
110 jurisdiction to enteitam it In the matter oe 
THE PETITION OE IJmASUNDARI DeBI 

[5 B. L. R., Ap., 29 

301. 1 — Review , ddnm- 

won of, after prescribed time— The High Court 
refused to interfere with the oidei of a Court grant- 
ing a leview of its judgment, although the appli- 
cation foi review was not made until three years 
after the date of the decree, the party wh& piefened 
the application for the review having satisfied such 
lower Coiut of the existence of just and reasonable 
cause for his not haVing preferred his application for 
review within ninety days. Ajonnissa Bibee v . 
Suit j a Kant Acharji 

[2 B. L. R., A. C., 181 : 11 W. R., 56 

102. Review, Admis- 

sion of, after prescribed time — The lower Appellate 
Court admitted a petition for review of its judgment 
after a lapse of ninety days from the date of the 
decision without recording that just and leasonable 
cause for the delay had been shown On an appli- 
cation under section 15 of the Charter Act to the 
High Court to set aside the order of the lower Court, 
on the giound that that Court had no jurisdiction to 
onteitam au application for review after a lapse of 
ninety days without recordmg that there was just and 
reasonable cause for the delay, theJSigh Court refused 
to mteifeie. Asraeannissa Begum v Inaet Hos- 
sein . 5 B. X.. R., #16 : 13 W. R., 439 

103. Order to com- 

pel Court to malce sale absolute.— The High Couit 
may, on sufficient cause being shown, make an older 
upon motion to compel a lower Court to make abso- 
lute a sale which had been made by that Court, hut 
which the Court had not confirmed and thought it not 
expedient to confirm. In the matter oe the pe- 
tition OR Oodiut Zuman . , 8¥. R., 109 

104. Sale made pend- 

ing mquug under Act XVII of 1873 {the Nawab Na- 
zim's Debts Act ) — Order refusing t* confirm sale. 
— Certain immoveable property having been brought 
to sale m execution of decrees against Ameer Saheh at 
the time that the right, title, and interest thereof 
were under inquiry by Commissioners appomted 
under Act XVII of 1873 (the Nawab Nazim’s Debts 
Act), it was sold with an intimation that the pur- 
chaser would purchase an empty title Subsequently 
the Commissioners came to an actual finding under 
section 12, declaring the property to he held by the 
Government of India, and their opinion that it could*'* 
mot he alienated by the Nawab Nazim In oonse- , 
quence of tins, the Couit which had sold it refused to 
eonfinn the s&le The High Court refused to interfere 
under the High Courts Act, section 15, holding that 
it was so manifestly right and proper m the inteiests 
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of all parties to withhold confirmation of the sale in 
this case, that it was unnecessai^ to inquire whether 
the older was m stnet conformity with the law or 
not Kalee Mohun Sircar v Humayoon Iyader 
Mahomed Ali Mirza Bahadooe alias Ameer 
Saheb .... 24 W. R., 311 

105. ■ — Order setting 

aside sale made on insufficient application — When 
an application to cancel a sale does not mention the 
specific giounds contemplated m sections 256 and 
257, Act VIII of 1859, the absence of such specifica* 
tion does not tab# away the jurisdiction of the Court 
to inquire into the matter. "Where a Judge m such 
a case sets aside a sale after finding material irregu- 
larity and substantial injury, his finding is final, and 
cannot be questioned by the High Court m the exer- 
cise of its extraoidmaiy jurisdiction Sookoomar 
Singh v. Kashee^ Singh . . 13 W. R., 250 

106. Act Fill of 

1859, s 864. — Reversal of sale for inadequacy 
of price — Certain hank shares, the property of 
a judgment-debtor, were sold in, execution of a 
deciee The SudderAmeen aftei wards reversed the 
sale on the ground of the inadequacy of the price. 
The Judge having refused to enteitam an appeal, the 
purchaser applied to the High Court Held, the 
paities’bemg precluded from appealing by section 364 
of Act VIII of 1859, the High Court had no power 
to grant relief. In the matter oe the petition 
of Dacosta * . B. L, R., Sup. VoL, 432 

S C. Dacosta v. Hall . 5 W. R., AOs., 25 

107. Cunl Procedure 

Code , 1877, ss 290 and 622 —In egulanty in sale in 
execution of decree — Order of Judicial Commission- 
er — Certain immoveable piopeity was on the 15th 
day of February 1879 notified for sale undei a decree 
of a Civil Court on the 15th of March following, so 
that only twenty-nine instead of thirty days elapsed 
between the day of sale and the notification. The sale 
having taken place, the execution-debtoi applied to the 
Deputy Commissioner to set it aside, upon the ground 
that the sale was illegal, the requirements of section 
290 of the Civil Procedure Code being essential to its 
validity Upon that ground the sale wadset alide as 
illegal by the Deputy Commissioner. On appeal,' 5 the 
Judicial Commissioner reversed this decision, on the 
ground that the fact of the sale having taken place 
twenty-nine instead of thirty days after the notifica- 
tion Vas merely an irregularity, and that, as the exe- 
cution-debtor had not shown that he had suffered any 
damage from the irregularity, the sale ought to he con- 
firmed. Au application was then made to a Division 
Bench of the High Court to set aside the order of the 
Judicial Commissioner confirming the sale, upon the 
ground that it was manifestly erroneous, and the Divi- 
sion Bench referred the question to a Full Bench 
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whether, assuming the requn ements of section 290 to 
he essential to the mlidity of a sale, the High Court 
had any power, either under section 15 of the Chartei 
Act or section 622 of the Civil Proceduie Code, as 
amended, to set aside the Judicial Commissionei ’s older. 
The Pull Bench, without answering the question re- 
f ened, held that, assuming the requirements of sec- 
tion 290 to he essential, the High Court had a right, 
undents summary powers, to set aside the sale itself, 
notwithstanding (and apart from the question whe- 
ther it would set aside) the order of the Judicial 
Commissionei. Bhekraj Koeri v Gendh Lal 
Tewari . . . 1. 1*. <51., 5 Calc., 878 

108. Application to 

set abide sale in execution of decree. — Cn cnmstances 
disentitling party to relief —A party applying to the 
High Couit foi relief under section 15 of 24 and 25 
Victoria, Cap. 104, must clearly show that he has not 
contributed by his own conduct to his being placed m 
the position he finds himself in A deciee for possession 
with wasilatof certain lands appei taming to an indigo 
concern was obtained m a suit against X). as manager 
on behalf of G M Co , the proprietors of the con- 
cern, although no member of G. M. Sp Co was living 
when the suit was instituted. In execution of this 
decree the plaintiff obtained possession of the lands. 
The executors of M , the last surviving member of * 
<3 KM § Co , having subsequently assigned 'the con- 
cern to A , who also took upon himself the dena-paona, 
the 'plaintiff applied under section 210 to execute the 
decree against A . m respect of was^lat , and two suc- 
cessive notices under section 216 weie issued to A to 
show cause why the deciee should not he executed 
against him. A being advised that the suit was a 
nullity, and that under no circumstances could exe- 
cution be had against him as heir or legal repiesenta- 
tive of any of the judgment- dehtois, neglected to ap- 
pear and certain property belonging to him was sold 
m execution of the decree without opposition on his 
part, and the sale having been duly confirmed, the 
purchaser, who was also the deciee-holder, was put 
into possession A thereupon applied to the Court 
executing the decree to have the sale set aside, and his 
application being refused, petitioned the High Court 
under section 15 of 24 and 25 Victoria, Cap 104, for 
the same i elief The High Court, however, refused 
to rofcerf erd 1 , both upon the principle above stated, and 
likewise because the purchaser, being also the decree- 
holder, could not successfully oppose a suit by A, to 
have the sale sot aside In the matter op the 
PETITION OP COOHRANK „ ' 

[14 B. L. R., 330 : 23 W. R„ 310 

109. Setting aside 

order properly made for rateable distribution of sale- 
proceeds — Claim , Order on — A claim was disallowed 
to certain property winch had been attached in exe- 
cution of a decree. The pioperty was sold, and 
alter satisfaction of the deciee it was ordered that 


SUPERINTENDENCE OP HIGH 

COURT — coni i nued. 

2. CHARTER ACT, 24 & 25 VICT, a 104, s. 15 
„ — continued . 

{a) Civil Cases— continued. 
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the surplus pioceeds should he rateably distributed 
among other judgment-ci editors who. had subse- 
quently attached. On the application of the unsuc- 
cessful claimant again preferring lus claim to the 
property, the Pimcipal Sudder Ameen made another 
order, setting aside the previous older for distubu- 
tion so far as it affected some of the creditors Held 
that the Principal Sudder Ameen had no jurisdiction 
to make the latter order. The High Couit would, 
therefore^ interfere to set it aside undei its general 
power of superintendence, In the matter op the 
petition op Dhiraj Mahtab Chand Bahadur 

[2 B. Ii. R„ A. a, 217 

S. C Maharajaii op Burdwan v. Hekralall 
Seal ... 11 W. R, 9 54 

110. Order giving 

sanction to prosecution — Grant of certificate of 
administration to one holding under forged will — 
The application of a widow for a certificate having 
been opposed by a third paity (A".), who jpioducod 
an alleged will of the deceased, the Judge ordered 
the grant of a certificate to K Subsequently the 
widow petitioned for an inquiry into the genuineness 
of the will, and the Judge, after examining witness- 
es/* considered there weie sufficient grounds for in- 
vestigating the charge of foigery, and directed that 
AT. should ho sent to the Magistiato for that pur- 
pose Held that,, the Judge ought not to have 
granted the certificate to the party who produced the 
will unless he was .quite satisfied that the will was 
genuine. As the order, however, directing that A\ 
should he sent to a Magistiato was made with juris- 
diction, the High Court could not interline In th k 
matter op Koonj Beiiaree Ghur . 11 W . B., 171 

111. Rejection of se- 

curity offered for stay of exec niton pending suit 
brought — Where the secunty offered by a judgment- 
debtor, with a view to execution against her being 
stayed until the decision of a suit for an account 
which she had brought against the deciee-holder, was 
rejected by thelowei Court, it was hold that the order 
of rejection cSuld not be interfered with by the 
High Court under section 15 of the High Courts 
Act In the matter op the petition of Joboo 
Monee^ Dossee . . . 11 W. R.j 494 

112 . ActXIofJ8$5 , 

s. 4 — Interference with decision of Small Cause 
Court — The powers conferred by 24 and 25 Victoria, 
Cap 104, section 15, and Act XI of 1865, section 4, 
do not enable the High Court to interfere with the 
"decision of a Court of Small Causes refusing an ap- 
plication on the part of a defendant to send for tt 
copy of a letter which was filed in another suit, and 
which the defendant^ desired to put in as evidence. 
In the matter op the peoTit£qn op Munnoo Sinhh 

[19 W. R„ 306 
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113. — — — Order made by 

Acting Judge and set aside by 'permanent incumbent 
— Wheie an Acting Judge of a Small Cause Court had 
made an ordei which the permanent incumbent on 
his leturn considered to have been made without 
authonty of la w,—Held that the High Court was 
not competent to take up the case on a reference 
fiom the Judge, but that the party aggneved should 
apply to the High Court, if he thought fit, to exercise 
its extraordmaiypoweisundei section 15 of £he High 
Couits Act Deep Chand v. Goubee 

[13 W. R. s 98 

114. Cases where no 

special appeal lies and no question of jurisdiction 
arises — Act XXIII of 1861, s. 27. — Under section 15 
of 24 and 25 Victoria, Cap, 104, the High Court will 
not interfere with the decisions of the Courts below in 
cases in which a special appeal is foi bidden by sec- 
tion 27 of Act XXIII of 1861, and where there is no 
question of jurisdiction involved. In the mattee 
OF THE PETITION OF LUKHYKANT BOSE 

[L L. R., 1 Calc., 180 

S C, Ketiki Chutiany v . Lukhee Kant Hose 

[24 W. R., 440 

115. Interference by 

High Court m case cognisable by Small Cause Court 

• — Act XXIII of 1861 , s. 27. — In a suit cognisable 
by the Small Cause Court, and lmwRich no special 
appeal lay to the High Court under section 27, Act 
XXIII of 1861, the High Court'texeicised its extra- 
ordinary powers and dismissed the suit. Dhiraj 
Mahxab Chund Bahadur v Shagor Kundu 

[5 B. L. R., Ap., 91 

116. Want of juris- 

diction to determine part of case — In a suit of a 
Small Cause Court nature (to recover the value of 
pioduce) which had been decided upon the real issues 
between the parties, the High Court refused to exer- 
cise its extiaordmary powers under section 15 of the 
Charter, merely on the ground that the Civil Court 
had no junsdiction to determine a parj^ of the dis- 
pute, winch was whether the land whose produce 
was claimed was or was not m the British territory 
Bhyeul Singh v . Jhogeu Patnee 

[11 W . R., 506 

Xl*J, Stay of suit in 

India against company bewg wound up m Hng- 
Jand — The High Court will, in the exercise of its 
general power, stay the proceedings m a suit in India 
against a company which is being wound up by 
order of the Court of Chancery m England under the 
Companies Act, 1862, where the circumstances are 
such as to render it proper to do so. Bank of 
Hindustan, China, and Japan, d. Peemchand 
Raiohand. Ahmedbh£i Habibhai v . Peemchand 
Raichand ... 5 Bom„ O. C„ 83 
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2. CHAPTER ACT, 24 & 25 VICT,, o 104, s 15 
— continued. 

(a) Civil Cases— continued. * 

Exercise of jurisdiction— continued 

118. — — Recorder of 

Rangoon , JSirors in trial before -^-Decision against 
validity of will — The mere fact of errors of pro- 
cedure having been committed m a trial before a 
Recorder would not warrant the High Court m say- 
ing that m pronouncing against the validity of a will 
after investigation he had acted without jurisdiction, 
or m interfering with his decision. In the mattee 
of Mee Tseb * . .15 W . R , 351 

119. — " Order passed 

without legal evidence.— Civil Procedure Code , 1859 , 
s 246. — A party a certain proceeding instituted 
under section 246, Act VIII of 1859, having been 
summoned to give evidence did not attend The 
Court, considering that his absence was without law- 
ful excuse, decided the matter before it with refer- 
ence to the provisions of section 170 of the Civil 
Procedure Code. It was then attempted to move 
the High Court under section 15 of 24 and 25 Vic- 
toria, Cap 104, to set aside the order as passed with- 
out legal evidence Held that such action would be 
substantially a special appeal, which could not he 
allowed with reference to section 246 Dhunput 
Singh v . Induechundeb Doogue 

[13 W. R., 121 

120. Execution pro - 

ceedmgs*!— Refusal of party to attend as witness — 
A principal Sudder Ameen ordered the attendance 
as a witness of a person seeking by his vakil^to 
enforce the execution of a decree, and on his refi}- 
sal to attend, sent him to the Magistrate. On an ap- 
plication to have the order set aside, a Division 
Bench of the High Court was of opmien that, under 
the circumstances, the older of the Puncipal Sudder 
Ameen was arbitrary, vexatious, and unnecessary; 
but being doubtful, m the absence of any provision 
m the Civil Procedure Code, of its poweis of mfcer- 
feience under the Charter, referred the point to a 
Full Bench Held that tbe Principal Sudder Ameen 
had power to make the order, and that the High 
Court ought not to interfere with it. In the mat- 
ter OF THE PETITION OF JANXEE BULLUB SEN 

[B. B. R„ Sup. VoL, 716 

S. C Janokee Bullub Sein v . Dukhina Mohun 
Chqwdhry. . . . 713,^9 

(6) Criminal Cases. 

121. ^ Refusal of High 

Court to interfere where right of appeal exists —Held 
per Ainslie and McDonbll, JJ. y that the High 
Court, m the exercise of its powers of extraordinary 
jurisdiction, cannot, m criminal matters, interfere, 
unless all other remedies provided by law have been 
previously exhausted. Therefore, where parties who 
had been convicted of not by a Magistrate, and who 
having a right of appeal to the Sessions Court, instead 
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Exercise of jurisdiction— 
of doing so moved the High Court under clause 15 
of the Chiu ter, ijjie Court would not interfere until 
that remedy had been resorted to. Empress on the 
prosecution op Denonath Ghattack v* Raj- 
coomar Singh . . I, Ii. R., 3 Calc., 573 

S. C, Rajcoomar Singh v . Dinonath Ghuttuck 

[1 C. It. R., 352 

122. m Setting aside 

valid conviction m case wrongly instituted * — JPer 
Maclean, J — The High Court may without ref ei once 
to the Local Government set aside a conviction made 
upon a trial impiopeily ongmated In the mat- 
ter op Nobin Chundra Ban!kya. Empress v. 
Nobin Chunpra Banikya 

[I. L. R„ 8 Cale., 560 

S. 0. Nobin Chunper Banikya v. Empress 

[10 C. D, R., 369 

123. Order of dis- 

charge — Presidency Magistrates Act ( lVoflS76 ), s . 
168 — Casern which there is no appeal— The only 
course to he pursued where it is sought to set aside an 
order of discharge made by a Presidency Magistrate, is 
that laid down m section 168 of Act IV of 1877, and 
as by that section there is no appeal allowed to a com- 
plainant who is a private individual, it is not open 
to him, by invoking the aid of the High Court under 
section 15 of the Chaitoi,to obtain under tire Courts 
extraordinary powers that which he might obtain had 
lie^a right of appeal. In the matter op Poona 
Churn Pal . . , I. R., 7 Calc., 447 

r 

124. JError m law — 

Offence not constituted on facts proved m non-appeaU 
able case . — Where the High Court was of opinion (in a 
case m which no appeal lay to it) that the tacts found 
by the Court that tried the prisoners, and the Court of 
Appeal from such Court, did not constitute the offence 
of cheating of which the prisoners had been convict- 
ed, the High Court, in the exercise of its extraordi- 
nary jurisdiction, reveised the conviction and sen- 
tence, Reg, v. Hargovanpas . 9 Bom., 448 

125. 5 — — Act V of 1861, 

s 17 — Order of executive nature — The High Court, 
while considering that an order by a Magistiate pro- 
fessing to act under section 17 of Act V of 1861 was 
illegal, refused to interfere, on the ground that the 
order was one of an executive nature. In the mat- 
ter OP THE PETITION OP ROHOMAN SlEKAR 

[10 B. I». R., Ap., 4 : 18 W, R. a Cr„ 67 

128, — — Orders * under 

Criminal Procedure Code , 1872 , s, 518. — Nuisances 
— The extraordinary powers conferred on the High 
Court by section 15 of the Charter Act extend to„ 
the revising of orders passed under the Code of Crimi- 
nal Procedure, section 518 Goshain Luchmun 
Pershap PodEEE v. Pohoop Narain Poorer 

[24W.R., Cr„ 30 
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2. CHARTER ACT, 24 & 25 VICT., e. 104, a. 15 
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(b) Criminal Cas m— emit timed* 
Exercise of jurisdiction— continued, 

127. Order under 

Criminal Procedure Code (X of 1872), s 518 —Nui> 
sances , — The* High Court cannot interfere, under 
section 15 of the Charter Act, with ordei s duly passed 
by a Magistrate undei section 518 of the Oiinnnal 
Proceduie Code In the matter op the petition 
op Chundee Nath Sen . I, I*. R., 2 Calc., 293 

128. Orders under 

Criminal Procedure Code, 1872, s* 518 . — Criminal 
Procedure Code, 1872 , s. 297 , — Ordei s in judicial 
proceeding —Held that orders legally made under 
section 518 of the Code of Criminal Procedure not 
being orders mademn a judicial proceeding, the High 
Court had no powei to deal with them under section 
297 of the Code of Cinmnal Proeodmo; but where 
an order under that section was illegal, the High 
Court set it aside under Section 15 of the Charter 
Act, 24 and 25 Victoria, Cap. 104 In the mafia of 
the petition of Chunder Nath Sen, I. L * R., 2 Calc., 
293, followed. Beapley v. Jameson 

[I.D. R„8Calc„ 580 
Chunper Coomar Roy v. Omesh Chunpeu 
Mojoompar . . . 22W, R„Cr.,7S 

Banes Maphub Gnosis v. Woomanath Roy 
* CnowpiiRY . . . 21 W. R., Cr„ t 26 

Srbenath Duttc. Unnopa Churn Duty 

o [23 W. R,, Cr., 34 

129. — — Order of Magis- 

trate under s. 518,*Crmimil Procedure Code, 1872 . — 
The High Court, in the exorcise of the jurisdiction 
given to it by section 15 of the Charter Act, issued a 
rule nisi at this instance of the party aggrieved call- 
ing upon the opposite party to show cause why an 
order made by a Magistiate which was complained 
of should not bo set aside tor want of jurisdiction, 
although the matter had already been * brought to 
the notice of the Couit on a reference made by the 
Sessions Judge. Kali Narain Hoy Cuowdury v, 
AbpooL Gupfoor Khan . 22 W* R. ? Or., 24 

130. * ■ — Order of remand 

Criminal Pfocedure Code (Act XXV of 1861), s. 
224 * — Where a Magistrate had adjourned an inquiry 
for a cause not contemplated by section 224 of the 
Criminal Procedure Code, the High Court, m exercise 
of the power of superintendence conferred by suction 
15 of 24 and 25 Victoria, Cap. 104, set aside the order 
of remand In the matter op the petition op 
Mathuranatii Cjiuokerbutty 

[9 B. L. R„ 354 : 17 W, R„ Or,, 55 

131. — Order by Judge 

of High Court %n its original criminal jurisdiction* 
— A Judge of the High Court making an order m 
the original criminal jurisdiction of the Court, is 
not a Court subject to the? control of the High Court 
under section 15, 24 and 25 Victoria, Cap, 104, In 
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re Government or Bengal. Queen v Ameer 
Khan 

[7 B. Ii. R., 250, note : 15 W. *R., Cr., 60 

132. — Order by Judge 

of High Court m its original criminal jurisdiction — 
Where an application was made to the Judge sitting 
on the Original Side of the High Court to transfer 
a case fiom Patna m the exercise of the extraoidi- 
nary jimsdiction of the High Court, and the applica- 
tion was adjourned, and an order made calhngon the 
Government to show cause why it should not be le- 
rnoved, the High Court on the Appellate Side, on a 
petition setting forth that the oif&er was without 
jurisdiction, as the rules of the High Court had ap- 
pointed a particular Bench to hear cases from Patna, 
refused to interfere In re Government oe Ben- 
gal Queen v Ameer Khan 

[7 B. L. R., 244, note 

133. — Order of Magis- 

trate for warrant without jurisdiction — The High 
Couit has power under its general powers of superin- 
tendence to quash an order made by a Magistrate with- 
out jurisdiction for the issue of a warrant. In the 
MATTER OE BaNKA BEHAEI GHOSE 

[2 B, I». R„ A. Cr., 17 : 11 W. R., 26? 

3. CIVIL PROCEDURE CODECs. 622. 

9 

134. - - Delay m moving 

Court — Where an auction-purchaser applied to the 
High Court to set aside, m the exercise of its powers 
under section 622 of the Civil Procedure Code, an 
order setting aside a sale of immoveable pi operty m 
execution of a decree, on the ground that such order 
was illegal, such application being made nearly seven- 
teen months after the date of such order, the Court, 
having regard to the time that had elapsed before 
such apphcation was made, refused to interfere In 
THE MATTER OE THE PETITION OE DURGA PRA- 

sad .... I. Ii. R., 4 AH, 154 

135. — — ■ On the question 

whether the High Court should refrain from exer- 
cising its powers under section 622 by reason of the 
long time which had elapsed from the date of the 
decree,— Held that the petitioner was not fairly 
chargeable with laches. Balmakund v. Sheo Jatan 
Lal . . . . I. Ii. 1^., 6 AIL, 125 

136. — — Interference 

without application by a party to suit — A High 
Court can interfere under section 622 of the Code of 
Civil Procedure without an application made to it by 
a pfifrty to the suit, Anthony v Dupont 

[I. L. R., 4 Mad., 217 

137. ■ — * Interference 

without application by party to suit,— Deference 


SUPERINTENDENCE OE HIGH 

CpVSHT^-contmued f 

3. CI^IL PROCEDURE CODE, s. 622— con- 
tinned 

Exercise of jurisdiction— continued 

ft om District Judge —It is only on the apphcation 
of a party intei ested that the High Court can act as 
a Court of Revision under section 622 of the Ci\il 
Procedure Code Accordingly, where a Munsif, con- 
sidering that the Subordinate Judge had acted with- 
out jurisdiction m setting aside on appeal certain 
oiders made by him, brought the matter to the know- 
ledge of the District Judge, who took the same view, 
and the latter ref ei red the case to the High Court 
under that section, it was held that the Court had 
no power to mteifeie. Mahomed Foyez Chow- 
dhry v . Goluck Dass . . 7 C. L. R., 191 

138. ■ ' — Case where 

other specific remedy exists. — Bom. Deg. II of 
1827, s 5. — Certiorari — Mandamus . — Prohibition — 
Specific Relief Act , / of 1877 , ch . VIII —A Divi- 
sion Bench (Pinhey and Nanabhai Haridas, JJ.) 
of the High Court referred the following question 
for the determination of the Full Bench “ Whether 
the High Court should exercise its extraordinary 
jurisdiction under section 622 of the Code of Cml 
Procedure, or otherwise, on behalf of peisons who 
feel themselves aggneved by orders passed by Courts 
below in cases m which it appears the law has speci- 
fically prescribed another remedy by suit or other- 
wise P ” Held that the question did not admit of a 
precise categorical reply , that the High Court could 
not impose on itselt limitations without regard to cir- 
cumstances,, but that the general principles govern- 
ing the exercise, by the High Court, of its visitato- 
rial or superintending powers to be deduced from a~ 
geneial survey of the authorities on the subject 
might he i educed to £he form of the following seven* 
propositions, the fifth of which would ordinarily gov- 
ern m the class of cases alluded to in the question : 
(1) The visitatorial or superintending power of the 
High Court is so necessary and almost indispensable, 
that it is not to he wholly excluded even by a clause 
m a statute withdrawing cases under the statute 
from its control. When such a statute has been 
made a mere pretext, or has been wholly misapplied, 
the case will be tieated as one not really arising 
under the statute, hut on an evasion or perversion of 
the statute, and as such, subject to the geneial con- 
trol of the Court. (2J The Court, having called up 
the record or proceedings of a subordinate Court, 
will itself investigate the facts on which a jurisdiction 
has been assumed or declined, on which it ^depeifds 
whether the subordinate Court could or could no - ? 
legally deal with the matter in question, either at all 
or on the principle to which it has referred the case ; 
or according to which its mode of inquiry or of action 
may" or ’may not have been la contradiction rather 
than obedience to the rules of proeeduie, or the 
'principles implied in them, to such a material extent 
as to defeat the purpose of the law. (3) If the 
Court finds that the external conditions of jurisdic- 
tion, of investigation, and of command, have been 
satisfied by the inferior Court, it will nbt substitute 
its own appreciation of evidence, or its own judg- 
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Exercise of jurisdiction— continued. 

ment thereon, for the determination of the inferior 
Court, m any matter committed by the Legislature 
to the disci etioja of such Court, (4) Wheie an 
appeal is provided, the Court will not inteifeie by 
any peiemptory order with the oidmary course of ad- 
judication, save in cases wherein a defeat of the law 
and a giave wiong aie manifest, and are irremediable 
by the regular procedure. (5) Where a deciee or 
order of a subordinate Court is declared by the law to 
be, for its own purposes, final oi con elusive, though m 
its nature provisional, as subject to displacement by 
the decree m another moie formal suit, the Court 
will have regard to the intention of the Legislature 
that promptness and certainty should, in such cases, 
he in some measuie accepted instead of juudical per- 
fection. It will rectify the proceedings of the infe- 
rior Court wheie the extimsie conditions of its legal 
activity have plainly been infringed ; but where the 
alleged or appaient erroi consists m a misappiccia- 
tion of evidence, or misconstruction of the law, in- 
trinsic to the inquiry and decision, it will respect the 
intended finality, and will intei vene peremptorily 
only when it is manifest that by the ordinary and 
prescribed method an adequate remedy, or the in- 
tended remedy, cannot be bad. (6) The Court will, 
in all cases, regard its exercise of the extiaordinary 
jurisdiction as discretional, and subject to con- 
siderations of the importance of the particular ca§e, 
or of the principle involved m it, of de^ay on the 
part of an applicant, and of his merits with re- 
aspect to the case m which the interference of the 
CTouit is sought Should other special causes appear 
.for or against the Com t 5 s intervention, duo weight is 
to he given to them, regard being always had to the 
principles alieady enunciated, (7) The Court will 
<£ sedulously abstain ” from making any order or re- 
fusing to make it on grounds the appreciation of 
which is exclusively assigned by law to some other 
authority, piovided the legal competence be exercised 
in good faith on matteis that may reasonably bo un- 
derstood as within its lawful range Shiva Nathaji 
v Joma Kashinath 1. It. R., 7 Bom., 341 

139. Ca^es m which 

appeal lies . — “Decree” — Order rejecting memoran* 
dum of appeal . — An order rejecting a memoiandum 
of appeal as barred by limitation is a “ decree ” with- 
in he meaning of section 2 of the Civil Procedure 
$ode ; if is therefoie appealable, and not open to revi- 
sion by tbe High Court under section 622 of the 
Code. Gulak Rai v. Manoli Lal 

* [I. Ii. R., 7 AIL, 42 

140. Civil Procedure 

Code , 1882, s. 381. — Order dismissing suit on. 

failure to give secw ity for costs — Held by tbe Full 
Bench that an order passed under section 381 of tbe 
Civil Procedure Code, dismissing a suit for failure by 
tiie plaintiff ,to furnish secunty for costs as ordered, 
was the decree in the suit, and appealable as such, 
and consequently was not open to revision by the 
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High Court undei section 622 of the Code, Wil- 
liams v . Brown . . I, I». R., 8 All., 108 

141. Order amending 

decree under s. 206 , Citiil Procedure Code , 1882 . 
— High Court’s powers of revision. — A District 
Judge, by an order passed under section 206 of 
the Civil Piocedure Code, altered a decree passed 
by his predecessor m the teims, “ I dismiss the 
appeal, ” to read “ I accept the appeal,” on the 
giound that his predecessor had obviously meant 
to say # that he accepted the appeal, and that the 
decree as it stood failed to give effect to the judg- 
ment Per Oldeiehd, J.— That the order passed by 
the Judge undei section 206 could not be made the 
subject of levision by the High Couit under section 
622 of the Civil Procedure Code, because there was 
an appeal from the amended decree, winch became 
the decree m the suit, and supeisoded the original 
deeice Per Mahmooti, J — That an ouler passed 
under section 206 of the Civil Procedure Code con- 
stituted an adjudication sepai ate from that ((included 
by a decree under tlio Code passed after the parties 
had been heaid and evidence taken, and that the 
order in the present case was therefore a separate 
adjudication, and was not appealable under flection 
588. Also that, in saymg that by “ dismissed M his 
'predecessor meant “decreed,” the Judge had altered 
the decree m a manner not warranted by the terms 
of section 200 , that bo had thei eforo exercised his 
juusdiction ^illegally and with material irregu- 
larity,” within the moaning of section 622 of the 
Code, and that tke Couit was consequently conqie- 
tont to revise lus older. Uaghunath Das v ttaj 
Kumar , I. X. ii, 2 All., 27b, referred to. S ujita 
v . Ganoa . . * . I. D. R., 7 AIL, 411 

S C on appeal under the Letters Patent* reversing 
the judgment of Oldeield, J , and affirming that of 
Mahmood, J . jSueta v . Gancu 

[I. Xj. B., 7 All., 875 

142 . — Civil Procedure 

Code, s 206 — Order amending deer ee m respect of 
court fee in pre-emption suit — An ordei as to costs 
contained m a dceiee for pie-emption directed that 
the pleader^ fees should be calculated with reference 
to the value of the claim as set forth m the plaint. 
Subsequently the Court, professing to act under sec- 
tion 206 of the Civil Procedure Code, passed an 
order directing the amendment of the decree by 
calculating the pleader’s fees upon the actual value 
of the property Held per OzumELi), J — When an 
original decree is amended under section 206 of the 
Civil Procedure Code, it as amended is the demo in 
the suit ,* and an appeal therefore lies from it under 
the provisions ol‘ section 540, when the validity of 
the amendment can ho questioned. The matt*# of 
amending a decree under section 206 does not by 
itself constitute a- “ case ** within the meaning of 
section 622 of the Civil Procedure Code, hut foims 
part of the proceedings in the suit in which the 
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decree is mddo. Reid , therefore, per Oldfield, J , 
that, where an original decree, which was appealable, 
was amended by the Court of first instance, under 
section 206 of the Civil Procedure Code, the High 
Couit had no powei to revise such amendment under 
section 622 of the Code. Per Mahmood, J , contra . 
Rag-hunath Das t>, Raj Kumab 

[I. L. R., 2 All., 270 

Reid on appeal under the Letters Patent that the 
alteration of the decree was improper, and was not 
an amendment of the kind authorised by section 206 
of the Civil Piocedure Code An order passed under 
section 206 amending a decree is a separate adjudi- 
cation, and is not merely apart of the ongmal decree, 
and such an order is not appealable under section 
688 of the Code. Such an orderf therefore, can be 
revised by the High Court, under section 622 The 
judgment of Oddpibld, J reversed, and that of 
Mahmood, J , affirmed. Raghunath Das v Raj 
Ivumab .... I. L. R„ 7 AIL, 876 


143. 


Civil Procedure 


Code , 1882 , s. 41 — Order refusing leave to join 
claim?. — Rejection of plaint — In a plaint filed m 
the Couit of a Subordinate Judge, the plaintiff 
claimed to lecovei possession of a house, together 
with some giam which was stoied m it The plain- 
tiff applied to the Suboidmate Judge for leave, un- 
dei section 44, Rule a, of the Civil Proceduie Code, 
to join the claim foi giam with the claim for posses- 
sion of the house The Subordinate Judge refused 
leave, and returned the plaint, with directions that 
the plaintiff; should institute two suits for recovery 
oi the house and the giam, respectively, m the Court 
of the Munsif Reid that the Subordinate Judge’s 
oidei was substantially an order rejecting the plaint, 
on the giound that the plaintiff had joined a cause 
oi action with a suit for recovery of immoveable 
pi opei ty, that, although this might have been a 
misapplication of section 44, Rule a , of the Code, 
its effect was to i eject the plaint , that such an order 
was a deciee, with reference to the definition m sec- 
tion 2, and was appealable as such to the District 
Judge and that therefore a second appeal lay m the 
case to the High Couit, .and that Couit was not com- 
petent to interfere in revision under section 622 
Bandhan Sing-h v. Solhtt . I. L. R.,^8 AIL, 191 
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146. • — Case m which 

appeal to.— A tenure having been sold m execution 
of an ex parte decree for rent due m respect of it, 
the judgment-debtor made an application, to which 
the purchaser was not made a partf, to set aside the 
decree, and the deciee was set aside The decree- 
holder thereupon applied under section 622 of the 
Civil Procedure Code to set aside the order of the 
Munsif Reid that inasmuch as an appeal lay, 
under section 558 (clause 6), from the order of the 
Munsif, the Court ought not to interfere under sec- 
tion 622. Ram Kbisto Rot a. Kaie Taba Dass 

_ [12 C. L. R,, 449 


Interference of 


146. 

? % .w oft'fwwm g i y 

Jiigti court where xo appeal lies —Where an appeal 
preferred to the District Court against an order re- 
fusing an application for execution of a decree for 
costs was allowed, the High Court, on a second ap- 
peal being instituted, held that no appeal lay either 
to the Distnet Court or to the High Court, but 
entertained the matter under section 622 of the 
Civil Procedure Code, and upheld the order of the 
District Court Bhoybub Chunder Doss v. Wa- 
jedunnissa Khatoon # . 6 C. L R., 234 


147. 


Objection to 


Case m which 


no appeal lies — Calling for record m case . — Per 
Pbabson, J., Oldeield, J., and Stbaight, J — 
When, under section 622 of Act X of 1877, the 
High Court has called for the record of a case m 
which no appeal lies to it, it may, under that section, 
pass any ordei m such case which it might pass if it 
dealt with the case as a second appeal under Chapter 
XLII of that Act Per Stuabt, C J — The High 
Cmrt may, under that section, pass m such case any 
order, whether m legard to fact or law, as it thinks 
piopei In' the matter oe the petition op 
Muhammad v. Husain ~ I.Xr. R., 3 All., 203 


attachment of property — Objection allowed ’—Costs. 
— Suit to establish right— Appeal — Refund of 
costs — Civil Procedure Code, 1882, ss 244, 280, 283. 
—An objection to the attachment of properly at- 
tached m execution of a decree was allowed, the 
decree-holder being oidered to pay the costs of ttnT 
objectoi The deciee-holder thereupon brought a 
suit to contest the order allowing the objection He 
did not seek m this suit relief m respect of the costs. 
He obtained a decree setting aside the order allowing 
the objection He then applied to the Court which 
had made the order to order a refund of the amount 
of the costs which had been paid to the objector. 
Reid that the application being regarded as one 
with regard to a portion of an order made under 
section 280 of the Civil Pioeeduie Code, the Court 
was functus m the matter, and could not make or 
enforce such an older as was sought for; and that 
its oider disallowing the application was not appeal- 
able, as it was not ofie made under section 244, and • 
if taken to be one passed with reference to section 
280, an appeal was barred by section 283 the Comt 
therefore would intei fere under section 622 of 
Civil Proceduie Code In the matteb oe the 
petition op Raghu Nath Das Raghu Nath 
Das v. Badei Peasad . I. L. R., 6 AIL, 21 


148? ■ 


Arbitration - 


Illegal procedure on arbitration — Invalid award — 
, Wheie two of five arbitiators nominated by the par- 
ties to a suit and appointed by the Court had not con- 
sented before, and, after appointment, declined to act, 
and the Court appointed two arbitrators m their place 
against the consent of one of the parties to the 



( 5953 ) 


DIGEST OF CASES. 


( 5954 ) 


SUPE RIHTEJTDE3N CE OP HIGH 

COURT — continued. 

3. «IVIIi PROCEDURE CODE, S.'632-coj»- 
tinned. 

Exercise of jurisdiction— continued* f 

suit, and tlio appointment of the new arbitrators 
was not warranted by the piovisions of section 5X0 of 
the Code of Civil Proeeduie, and the order of refer- 
ence to such arbitrators, the award made by them, and 
the decree passed*upon the award were consequently 
illegal,— Meld that the High Court could set aside 
the decree undei the powers given by section 622 of 
the Code of Civil Procedure Pugardin Ravutan v 
Moidinsa Rayutan . I. L. R, 6 Mad., 414 

149, - . - - - ■ . . . — Arbitration . — 

Order refusing to file an award — Where an order is 
made ictusing to file an award no appeal lies fiom it, 
but the High Court enn interfere under section 622 
of the Civil Procedure Code Mana Vikrama (Ma- 
haraja or Calicut) v . Mall#oherey Keistnan 
Nambudri . • . 1. 1*. R., 3 Mad, 68 

150* Arbitration — 

Order setting aside award for misconduct of arbi - 
trator — An order under section 521 of tbe Civil 
Procedure Code, setting aside an award, made on a 
refoience to arbitration m the course of a suit, under 
Chapter XXXVIII of the Code, on the ground of the 
arbitrator’s misconduct, is not subject to levision by 
the High Court in the exercise of the powers con- 
ferred on it by section 622 of the Code. Chattar 
Sing-h v Lekhraj Singh . I. Ii. R., 5 AH., 293 

151. ■ 1 Arbitration — 

Act VIII of 1859 , s. 318 — Award made after time 
allowed by Court . — An ordei of reference k> arbitia- 
tion was made on 21st Januaiy. Six weeks’ time 

allowed for the return of the award. No appli- 
cation was made for extension $£ tune. The award 
having been leturnecl on 8th May, the Court refused 
to give judgment m accordance with it under section 
522 of the Code of Civil Procedure, on the gi ound 
that it was not valid. The plaintiffs then petitioned 
the High Couit under soction 622 of the Code of Civil 
Procedure. Held that the awaid was invalid, and 
the Court had not failed to exeieise jurisdiction 
withm the meaning of section 622 of the Code oi 
Civil Procedure. Simson v. Venkatagopalam 

[I. L. R„ 9 Mad., 475 

152. Arbitration — 

Award — JEJrror of procedure 1 — Relief refused on 
equitable grounds . — R. M. f paity to a suit, having 
authorised his agent to conduct the suit, the agent 
corfsente^l to the case being referred to aihitration 

the Couit The arbitration was carried on to 
the knowledge and with the assent of R M On an 
application by R M , under section 622 of the Code 
of Civil Pioceduro, to set aside the award made by 
the arbitrators, on the grounds (1) that his •plea'cler 
bad not been autlionsed in Writing, as required by 
section 506 of the Codo, to apply for arbitration , and/ 
(2) that ho himself had not consented to the refer- 
ence, — Held that, undor the circumstances, R. Hf. 
was not entitled to relief. Unni raman v. C hath an 
[I. I», R., 9 Mad., 451 
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153. — — < — Attachment — 

Rower to set aside order for attachment by another 
Court — No Court, other than a Court of Appeal or a 
High Court acting under section 622 ol the Code of 
Civil Procedure, can discharge an order of attach- 
ment issued 'by anothei Court. Kolasuerri iLLATif 
NAEANIAN V. ICOLASHERRI ILLATH NiLAKANLAN 

Nambudri . . . I. L. R., 4 Mad., 131 

154. - — Com miss io n y 

Order refusing issue of — Civil Procedure Code t ss 
130 , 387 . — Interlocutory orders . — Under section 622 
of the ©ode of Civil Procedure, interlocutory ordei s 
passed under section 367, refusing applications for the 
issue of a commission to examine witnesses, or under 
section 130, directing the production of documents, 
cannot be revised. In re Nizam of Hyderabad 

[I. Xj. R„ 9 Mad., 253 

155. Decree , Construc- 

tion of. — Ordei misconstruing decree — Where m a 
case of the execution of a decree m which no second 
appeal lay to the High Court, the Appellate Court held, 
outlie construction of the dcoieeo, that it awarded in- 
terest on the principal amount of the decree, the High 
Court, under section 622 of Act X of 1877, holding 
that the Appellate Couit had misconstrued the decree, 
and that the decree did not award such interest, 
piodilied the order of the Appellate Corn t aeeoidingly. 
In THE MATTER OF THE PETITION OF MOHAMMAD 0 . 

Husain .... I. U. B„ 3 # A1I„ 203 

156. — — Decree , — Ordei 

reversing refusal to set aside ex parte decree , — After 
a deeiee had been made ex parte , the defendant 
applied to have it set aside. Tbe Subordinate Judge 
lefused the application, but bis ordei was reversed by 
tbe Distnct Judge. Held that no appeal lay, nor 
would the Couit interfoie umlei section 622 of the 
Procedure Code. Aubinash On under Hooker.) ee 
v. Martin , . . I. X». R„ 8 Calc,, 832 

157. Discretion , In- 

terference with exercise of— Collector — Hereditary 
Offices Act , (Bom.) Ill of J874 t s . 10.— Collector s 
certificate — The Collector, when giantmg a certi- 
ficate under section 10 of the Bombay Heredi- 
tary Offices Act (No. Ill of 1874), exercises a judicial 
function, and is subject to the supervision of the 
High Court ; but the High Couit will not interfere 
with his discretion, unless there is violent misuse of 
authority, obvious bad faith, or reckless disregard or 
wanton perversion of the law on his part. Collec- 
tor of Thana v . Bhaskar Mauadev Sunrru 

[I. I*. R., 8 Bom., 264 

158. — — Discretion , In- 

terference with exercise of —Refusal to grant certi- 
ficate of sale under Madras Rent Recovery Act 
Civil Procedure Code , 188% s. 4 , — A safe of the 
tenants’ interest m r certain dund having taken place 
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under sections 39 and 40 of the Rent Recovery Act, 
the Deputy Coliectoi i of used to issue a sale certi- 
ficate to the purchaser, on the ground that the sale 
had been irregularly conducted. Reid that the High 
Court had no power to leview the pioeeedmgs of the 
Deputy Collector under section 622 oi: the Code of 
Cml Procedure Velli Periya Mira Ravuthan v. 
Moidin Padsha Ravuthan 

[I. Ii. R., 9 Mad., 332 

159, Discretion, In * 

terference with exercise of — Admission by District 
Cowt of Appeal presented out of time — JWhere a 
District Couit admitted an appeal presented out of 
tune, on the ground that the appellant, having filed an 
application for i eview witlnn the j^me allowed for an 
appeal, was entitled to exclude the time occupjted m 
prosecuting the review, — Held that the High Court 
could not interfere on revision Vasudeva v 
Chinnasami . . I. Xi. R., 7 Mad., 584 

100. — Error in laio 

--Civil Procedure Code , 1882 , s 82, — Interpleader 
suit, Application to be made a party to — Dower of 
High Court on revision . — Erroneous construction 
of Act , — A meiely erroneous constiuction of the pro- 
visions of an Act is not a ground foi relief under 
section 622 of the Civil Procedure Code M J in- 
stituted an interpleader suit against two rival claim- 
ants, N. and A., m respect of a sum of R20,000. R 
subsequently claimed a portion of the money and 
applied to he made a party to the ^suit, but was 
opposed by M J and N The Subordinate Judge 
refused the application, on the grpund that, though it 
was probably made under section 32 of the Civil Pro- 
ceduic Code, R’s right or claim not having been 
admitted by the plamtifi, nor asseited to his know- 
ledge, she was not a necessary party under the 
special provisions of Chapter XXXIII of the Civil 
Procedure Code, and refen ed her to a regulai suit 
Held that the order, though based upon an erroneous 
construction of the provisions of section 32 of the 
Code, did not come within the scope of section 622, 
inasmuch as it could not be said that the Suboidmate 
Judge had failed to exercise a jurisdiction vested m 
him by law. Rabbaba Khanum v Noorjehan 
Beg-tjm alias Dalim Shahiba ^ 

[1. 3b. R., 13 Calc., 90 

101. Error m law — 

Dismissal of suit by Small Cause Court . — Legal 
Practitioners Act — A Small Cause Court having dis- 
missed a suit brought by a pleader to lecovei from 
his client a fee claimed foi the conduct of a suit, on 
tlie ground that such a suit would not lie, because it 
was based on anoial contract, and such contract could 
not he enforced by reason of the provisions of the 
fcegal Practitioners Act, the High Court, under sec- 
tion 622 of the Code of Civil Proceduie,reveisedthe 
decree of the Small Cause Court Rama v Kunji 
- - [I. Ii. R„ 9 Mad,, 375 
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162. Execution of de« ^ 

cree — Application for executionof decree. — Civil Pro- 
cedure Code, 1877 , s 244 — Registration Act, 1886, 
s 53. — An application was made to a District Mnnsif 
on the 16th July 1877 to issue execution on a deeree, 
dated 6th November 1869, obtained on a bond re- 
gistered under section 53 of the Registration Act of 
1866. He made an older refusing execution, tlie de- 
cree being one passed, not m a regular suit, but m a 
summary suit, and governed by the period of limita- 
tion prescribed by article 166, schedule II, Act IX of 
1871 On appeal the Snboidinate Judge reversed 
tbe oi dei of the Munsif, holding that article 167, 
schedule II of Act IX of 187£ applied. Held that, 
under section 622 of Act X of 1877, the High Court 
could not interfere, as the Subordinate Judge had 
jurisdiction to hear the appeal Suryapragasa 
Rau v. Vaisya Sannyasi Razb 

[LL. R., 1 Mad, 401 

103. Execution of 

decree — Civil Procedure Code, 1882, s 335. — Resist- 
ance to execution of decree. — An order under section 
335 of the Civil Procedure Code is subject to revision 
by the High Court under section 622 of that 
Code Shiva Rath ay i v Joma Kashnath, I. L. JR., 

7 Bom., 341, followed. Sheobaj Singh v. Banwari 
Das .... I, Ii. R., 0 AIL, 172 

■» 104. — Jurisdiction, Ex- 

ercise of^— Erroneous decision in suit tried withywns- 
diction . — Act XII of 1879, s 92. — A Court ihat has 
decided a suit over which it had jurisdiction, 
only on the ground that it has ai rived at a wrong 
decision, be said fo have exercised its jurisdiction 
illegally, or with material irregularity, within the 
meaning of section 622 of Act X of 1877, as amended 
by section 92 of Act XII of 1879. Amir Hassan 
Khan v Sheo Baesh Singh 

[I. L. R., 11 Cale., 6 : L. R., 11 1. A., 237 

105. — Jurisdiction, In- 

terference with exercise of — Civil Procedure Code, 
1882, s 320 — Transfer of decree to Collector for 
execution — Rules made by Local Government — A 
deciee passed by a Subordinate Judge upon a bond, 
m which certain immoveable property was mortgaged, 
was, m accordance with the rules made by the Local 
Government under section 220 of the Cml Procedure 
Code, transferred to the Collector for exeeutioi£ A 
sale m execution took place, and the Collector g£ve 
the purchaser a ceitificate of the sale Upon this 
certificate the pui chaser applied to the Subordinate 
Judge to give him possession of a larger amount of 
property than that specified in the certificate, and, 
upon the refusal of the Court to do so, applied to the 
' Collector to amend the certificate Ibe amendment 
„ having been made as deshed, the purchaser again 
applied to the Subordinate Judge for possession of 
the amount claimed by him, and the Suboidmate 
Judge again rejected the application, holding that 
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oniy tlie lesser amount had been sold m execution of 
the decree. The Court held that the Suboidmate 
Judge had jurisdiction to decide the question. Held 
that, inasmuch as the Subordinate Judge had juris- 
diction to decide tfte question, and inasmuch as, even 
if his decision were wrong, the purchaser had a re- 
medy by bringing a tegular suit, the mattei did not 
fall within section 622 of the Civil Piocedure Code, 
so as to call for the interference of the High Court 
in revision Shivanathayi v Joma Kaslimath, I L . 
JB , 7 Bom,, 341 ,* and Amir j Eassan Khan v. Sheo 
BaJcsh Singh, I. L . B., 11 Calc , § s referred to. 
Sundae Das v . Mansa Ram 

* II. L. R., 7 AIL, 407 

106, — — ® — Jurisdiction , 

Interference with exercise of. — Limitation — A 
Court which admits an application to set aside a de- 
cree ex parte after the tiue period of limitation has 
expired, acts m the exercise of its jurisdiction illegal- 
ly and with material irregularity withm the meaning 
of section 622 of the Civil Proceduie Code, and such 
action may therefore be made the subject of revision 
by the High Court under that section. Amir 
j Eassan Khan v. Sheo BaJcsh Singh , I. L B.,11 Calc., 

6 ,* and Magm Bam v Jiwa Ball, LL. B ,7 All., 386, 
commented on by Mahmood, J. Ber Mahmood, J. 
— The term “jurisdiction" as used by then Lord- 
ships of the Privy Council in Amir Hassan Khan v, 
Sheo BaJcsh Singh must he understood m its broad 
legal spise signifying the power of admipisteung 
justice accoidxng to the means which the law has 
-provided, and subject to the limitations imposed by 
the* law upon the judicial authority. Hae Peas ad 
u.-Jaeae Adi . . . I. £». R* 7 All., 345 

167. Jurisdiction , 

Question not relating to — Alleged errors m decision 
of suit for pre-emption.— In a suit to enforce the right 
of pre-emption in respect of a usufructuary mort- 
gage of immoveable property, the plaintiffs alleged j 
that the consideration-money was less than that 
stated in the mortgage-deed The Court of fiist 
instance gave the plaintiffs a decree for possession 
of the pioperty, on payment of an amount less than 
that mentioned in the deed; and this deciee was 
affirmed on appeal. The moitgjsgees appealed to the 
High Couit on the following grounds, “(i) Be- 
cause it was for the respondents to prove that any 
portsm of^the consideration was not paid, (ii) Be- 
cause the lower Court has not consideied the evi- 
dence of the appellants (lii) Because the finding 
of the lower Court is based on conjecture." Held, 
on the question whether, such grounds not being 
grounds on which a second appeal is allowed By 
Chapter XLII of the Civil Proceduie Code, the appeal 
should not proceed lathci under Chapter XL VI, sac- , 
tion 622 of that Code, that the appeal could not pro- 
( eed under section 622 of the Civil Procedure Code, in J 
consequence of the decision of the Privy Council m 
Amir Hasmik «Khan v. Sheo BaJcsh Singh, L L . B., | 
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11 Calc., 6, that only questions relating to the juris- 
diction of the Court could he entertained under that 
section. Magni Ram v. Jiwa Lad 

[I. L. R., 7 All* 336 

168. — i J ur mh of i on. 

Interference with exercise^ of. — Second class Sub- 
ordinate Judge — Subject-matter of suit under 
Bo, 000 and within jurisdiction. — Amount of decree 
with accumulations of mteiest exceeding £ 5,000 — 
Application for execution — Second appeal — The 
plaintiffs obtained a decree in the Couit of a second 
class Subordinate Judge for a sum less than R5,000, 
which with accumulations of interest subsequently 
exceeded R5,000. The plaintiffs applied m execution 
to lecover the totj&l amount. The application was 
ie-jectt*d by the Suboidmate Judge, on the ground 
that the Couit had no pmsdietion under section 2 It 
of Act XIV of 1869 On appeal the District Judge 
made an outer confirming the decision of the Sub- 
ordinate Judge The plaintiffs filed a second appeal 
in the High Comt Held that no second appeal lay 
to the High Court from such an ordoi , but, as the 
Subordinate Judge was wrong m refusing to exercise 
his jurisdiction, the High Court would give relief 
undoi the extraordinary juiisdictioneonlorml by sec- 
tion 622 of the Civil Procedure Code (XIV ol 1882), 
The subject-matter of the suit was withm the juris* 
diction of the Subordinate Judge, and Ins jurisdiction 
continued, whatever might ho the result ot the suit, 
m all such matters in the suit as were within his 
cognisance, amongst which woro matters m execution 
in the suit. The mere circumstance that the amount 
actually duo by pigeoss of accumulation exceeded 
R5,000 could not oust him from the jurisdiction ho 
hithoito had over the suit, Suambav Pandojt o. 
Nidoji Ramaji , . 1. 1*. R., 10 Bom,, 200 

X69. — Jurisdiction, 

Interference with exercise of — Urror of Mamlatdar. 
— Possessory suit m a Mamlatdar \s Court.*— 
The opponents had obtained a decree for the pos- 
session of certain land against the In other and father 
of the applicants m the Court of the Mamlatdar at 
ICarad, m the Sataia district The applicants were 
not parties to the suit The decree was executed, 
and the opponents weie put into possession* There- 
upon ‘the applicants, on the 19th May 1884, presented 
a petition in the Mamlatdar’s Court, undei section 4 
of Bombay Act III of 1876, alleging that they had 
been in actual possession of the lands and had been 
ousted from them m execution of the decree, and 
praying that they might be again put into possessimt. 
The Mamlatdar was of opinion that the matter was 
yes judicata, and dismissed the petition. He relied 
,on a circular of the Executive Government as his 
‘♦authority. The applicants applied to the High Court 
under its extraordinary junsdiction, Held that H 
was not a case for the exercise of the oxtram dinary 
jurisdiction of the High Court. The Mamlatdar was, 
no doubt, guilty of n foruuft error. In the exercise of 
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lus judicial functions lie was bound to be governed 
by the law as be understood it, or as it had been ex- 
pounded by superior judicial authority, not as it w as 
understood or expounded by unjudicial peisons 
Tins, however, was merely ail megularity on the pait 
of the Mainlatdar not apparently involving an in- 
justice to the applicants, who might bring a suit on 
their title if they had a title Kan a Bayaji v 
Pandtjeang Vasudev . I. L. R., 9 Bom s , 97 


170. Jurisdiction, 

Interference with exercise of — Civil Pt ocedure Code, 
1882, s 815 — Where an older was passed under sec- 
tion 315 of the Code of Civil Proceduie diiectmg 
refund to a purchasei m execution of a decree m a 
suit in which a second appeal lay to^he High Court,— 
Held that, under section 622 of the Code of Civil 
Procedure, the High Couit could set aside the order, 
because, the judgment-debtor having been found to 
have a saleable interest, the lowei Court had no 
power to ordei a refund. Kunhamed v Chathu 
y [I.L. R., 9 Mad ,437 


171. 


Jurisdiction , 


Interference with exercise of. — JE 'xcess of juris dic- 
tion.—- Arbitrators exceeding jurisdiction —In any 
case where them is a disregard of the law amounting 
to an excess of jurisdiction, or a pei version of the 
puipoees ot the kegislatuie, the High Court wiD 
interfere under its extiaoidmary jurisdiction where 
no other remedy is available. Dagdusa Txlae- 
€1IAND V . BlIUkAN GOVIJND SHET „ \ 

[I. Xi. R., 9 Bom., 82 


172. 


Jurisdiction, 


Interference with exercise of— Civil Procedure 
Code, 1882, s 492 —Civil Pro cedui e Code, 1859, $ m 
t )2 J. Injunction to stay sale pending suit to estab- 
lish title —A claim by It to ceitam pioperty which 
had been attached by JB m the couise of execution 
pioceedings m the Court of the Fust Subordinate 
Judffc of Dacca having been rejected, R. instituted 
a suit in the Court of the Second Subordinate Judge 
to establish his title to the pioperty In that suit he 
applied to the Couit m which his suit was hiought 
foi an injunction under section 492 of the Civil Pro- 
cedure Code to stay the sale of the property attached 
bv JB m the execution proceedings , but that appli- 
cation was rejected, and B thereupon applied foi 
and obtained from the Court of the First Suboidmate 
Judge an order staying the sale of the attached pro- 
perty until the hearing of the suit hiought by him 
to establish his right to it. Held, in an .application 
under section 622 of the Code to set the late ordei 
aside, that section 492 of the Code of 1882 has, and 
was intended to have, a widei application than sec- 
tion 92 of Act VIII of 1859 had, and piovides a 
remedy wlieie pioperty is «m dangei of being 
wrongfully sold ” if the circumstances justified it, 
an order could have been gained under that section 
fiom the Court of the Second Subordinate Judge to 
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stay the sale. There being this alteration m the law', 
and such a lemedy provided, and no expiess piovi- 
sion m the Code tor stay of execution by a Couit 
executing a deciee on the application of a tlnrd 
paity, the oidei of the Fust Suboidmate Judge was 
made without jurisdiction, and should be set aside 
In the matteb of the petition or Bboxendiia 
Khmae Rai Chowdhhei Brojendea Kumar 
Rai Chowdhhei v Rhp Ball Doss 

[I. Ii. R, 12 Calc., 515 

173, 


Jurisdiction — 

Bale set aside on account of irreqularity only — 
Wheie a Couit, piofessmg to act under section Sll 
of the Code of Civil Pi ocedure, set aside a sale m 
execution of a deciee without proof of substantial 
injury having been suffered by the applicant , — Held 
that such order was passed without jurisdiction with- 
in the meaning of section G22 of the said Code 
Lakshmana v. Najimudin * 

[I. L. R„ 9 Mad, 145 


174* Jurisdiction , 

Interference with exercise of — Possession given to 
purchaser — Restitution sought m execution by judg- 
ment-debtor. — Remedy by suit — Certain land hav- 
ing been attached m execution of a decree by a 
District Court, S , the representative of the judg- 
ment-debtor, prefened a claim to the land m his 
own right, which was rejected, and the land was 
subsequently sold to a stranger, and the sale was 
confiimed on the 23rd February 1SS4 On the same 
date the High Couit, on appeal by S , set aside* the*^ 
order l ejecting his claim The District Couit, iff 
ignorance of the oidei of the High Couit, having* 
subsequently put the purchasei m possession of the 
land, S applied foi restitution, but Ins petition was 
rejected by the District Judge In an application 
undei section 622 of the Civil Procedure Code to re- 
vise the Judge’s oidei, on the ground that he lefused 
to exercise his jurisdiction to restore S to possession, 

— Held that the order of the District Judge con- 
firming the sale was passed without junsdiction, 
and that the Distnct Judge had no power to restore 
possession to $ The High Couit theiefore could 
not mterfeie under section 622 The remedy of 8. 
was by a separate suit.' Shbbaya v Yellamsia 

[I. Xi. R., 9 Mad., 130 


175. — Jurisdiction, In- 

terference with exercise of —Trial of case cognisa* 
ble only by Small Cause Court — S instituted a suit 
against T in the Court of an Assistant Collector of 
the first class, who dismissed the suit. On appeal 
, by 5. tile District Court gave her a decree On se- 
cond appeal by T. the High Court held that, as the 
\uit was one of the natuie cognisable m a Court of 
Small Causes, a second appeal would not lie m the 
case, and dismissed it T thereupon applied to the 
High Court to set aside, under the provisions of sec- 
tion 622 of Act X of 1877* the proceedings of both 
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the lower Courts, on the ground that both those 
Courts had exercised a junsdiction not vested m 
them by law. Reid that the High Court was com- 
petent to entertain such application and to quash the 
piocee&ings of b<$h the lower Courts, under the pro- 
visions of section 622 of Act X of 1877, and the pio- 
ceedmgs of both those Courts should he quashed 
ObSeivations by Stuabt, C. J., on the poweis of re- 
vision of the High Court under section 622 of Act X 
of 1877. Sabnam Tewaei v . Sakina Bibi 

[I. L. R.j 3 AIL, 417 


17a- 


- Jurisdiction, In- 


terference with exercise of, — Seng Reg, XVII of 
1806 v — Redemption of mortgage —After a mortgage 
had been foreclosed undei the provisions of Regula- 
tion XVII of 1806, the lepresentativc of the moi t- 
gagor deposited the mortgage-money in Coin t The 
District Judge ordered that the money should be 
paid to the mortgagee, on the ground that the moit- 
gagoi had not been personally served with the notice 
lequired by section 8 of that Regulation, and that it 
did not appear that she had been aware of the fore- 
closure proceedings The District Judge subsequent- 
ly ordered the mortgagee, who was m possession of 
the mortgaged property under the terms of the mort- 
gage, to surrender the property. The mortgagee ap- 
plied to the High Corn t to revise these orders under 
section 622 of Act X of 1877. Reid that the appli- 
cation was entertamable under the provisions of that 
section, and that the ordeis of the District Judge 
were made without jurisdiction and sliced be set 
aside, Hazaei Lae «?. Kheeb Rai 
% ’ [I. L. R, 3 AU., 576 

• 177. 


Jurisdiction, In- 
terference with exercise of. — Improper refusal of 
jurisdiction .— Wheie a Munsif improperly refused 
to investigate a claim under sections 278-280, Civil 
Procedure Code, 1877, he was held to have refused 
to exercise a jurisdiction he was bound to exercise, 
and the Couit set aside ins oidei and ordered the in- 
vestigation to bo made. Jameela v. Luchmbn 
Panbay . . . . 4C.L. R. s 74 


178. 


• Appeal against 


appellate decree by party to suit who did not appeal 
against original decree — S. having mortgaged land 
to K as security for a debt, sold it to V., who under- 
took to pay the debt. K., alleging that C, hnd under- 
taken cither to make V. pay the debt oi to execute a 
moitgage of Ins own land to secure its repayment, 
and that V had dispossessed him, sued S., F, and C. 
to lecover the debt by sale of the land mortgaged, 
mesne profits from V, and costs from &, and V., and 
(A The District Munsif decreed payment against S, ; f 
mesne piofits, and, in default of payment by S. } a sale *1 
of the land against V. ; and costs against &, V., and C. 

F. and.C. appealed against tins decree The Subor- 
dmato Judge found that the debt had been paid and 
held that, even if the debt had not been paid, K, had 
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no cause of action against F. or S., but, if at all, against 
<7, and dismissed the suit as against F The Subor- 
dinate Judge also held that he had no jurisdiction to 
interfere with the decree against $ , and saw no rea- 
son to intei fere with the decioe against C S. appeal- 
ed against tins decree. Reid that oven if S. was not 
entitled to appeal m order to have the deciee against 
him set aside, the error of the Subordinate Judge 
could be corrected undei section 622 of the Code of 
Civil Piocedure by a direction to exeieise the discre- 
tionary power given by section 544 of the said Code 
Seshadki V. Kbishnan . I. Ii. R., 8 Mad., 182 

179. «- 


— -- “ Jurisdiction , 

Interference with exercise of,— Act XLofl858 (Bern, 
Minors Act), s. 3, — Refusal to admit person with 
certificate of administration to defend suit <m behal 
of minor —Under section 3 of the Bengal Minors Act 
(XL or 1858), the Civil Court lias no power to refuse 
to admit a person who has obtained a certificate oJ 
administration under the Act, to defend a suit on the 
minor's behalf, as guardian of such minor Wlioie a 
Subordinate Judge had so acted ,— Reid that the High 
Court had no power to revise his order under section 
622 of the Civil Procedure Code. Baldeo Das 
Gobind Shankae , I. Ii. R„ 7 All., 914 

180, — Jurisdiction , 

Interference with exercise of,— Decree, Refusal to 
apiend. Whore a Court improperly refused to amend 
a d £ C ^V wlnch was at vamn <‘<> with the judgment, 
—Reid that, in so acting, the Court had acted in 
the exercise flf jts jurisdiction illegally and with 
material in egulanty, within the meaning of section 
622 of the Civil Procedure Code, and its order was 
consequently subject to revision under that section, 
Babmakunb v. Sheojatan Lab 

[I. L. R., 0 All., 126 

. j, *' ' TT 7 — Jurisdiction, In- 

inference mtti exercise of. -Material irregulauty 
affecting merits of case .- Tlio words “ # material if. 
regularity " m section 622 of the Code of Cm! Pro- 
cedure include an irregularity of procedure mateuallv 
attectmg the merits oi the ease. An application of a 
section of the Code to a case to which it does not an- 
ply is a material irregularity within the meaning of 
the section. -Magm Ram v. Java Lai, I. L. It., 7 


All.^ 336 , observed on, 
Chefndee Sen 

182. 


Sew Btjx Bogba v) Shib 

I. L« R., 13 Calc., 223 

. r - — — ' Jurisdiction, In- 

teyfei ence with exeicue of— u Illegality >*—“ jy'a* 
lenal irregularity, 3 *— A suit was instituted in the 
Court of a Munsif to recover from the defendants a 
sum of IU9, being the amount due under a bond, and 
winch the plaintiff alleged had been recovered on her 
IIS 001 ™*' ky ' one, of the defendants from the obligor, 
Iho Munsif, being of opinion that the determination 
ol the ^plaintiff's right to the bond involved ihoques- 
tiou oi her hcmdnp to the estate ot a certain deceased 
pei son, and that consequently the case before him 
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raised a question affecting the title to property ex- 
ceeding R1,000 m value, held that he had no juns- 
diction to entertain the suit, and accordingly returned 
the plaint for presentation to the proper Court under 
section 57 of the Civil Procedure Code*. Reid by the 
Full Bench, that the Munsif had acted upon an erro- 
neous* view, as the only subject-matter of the suit 
was the R49, that he had consequently failed to ex- 
eicise a jurisdiction vested m him, and the High 
Couit was therefore competent to revise his order un- 
der section 622 of the Civil Piocedure Code, The re- 
sult of Amir Rasscm v Sheo Baksh Singly I L 22 , 
11 Calc , 6, and Magni Bam v Jnca Lai , I L , 12., 7 
All } 336, is that the questions to which section 622 of 
the Civil Procedure Code applies aie questions of ju- 
risdiction only. The meaning of the decision of the 
Privy Council in the former case is that, if the Court 
has jurisdiction to hear and determine a suit, it has 
jurisdiction to hear and determine all questions which 
arise m it, either of fact or law, and that the High 
Court has no jurisdiction under section 622 to inquire 
into the correctness of its view of the law, or the sound- 
ness of its findings as to facts, but that, when no 
appeal is provided, its decision on questions of both 
lands is final. Per Straight and Tyree ll, JJ — 
Clauses (a) and ( b ) of section 584, specifying the 
giounds on which a second appeal lies to the High 
Court, embody what section 622 refers to m the wc^d 
“illegally,” that is to say, to cases where the Couit 
below has, m the exercise of its jurisdiction, come to 
a decision which is contrary to some specified law or 
usage having the force of law, oi failed to determine 
some material issue of law or usage Clause (c) of 
section 584 indicates the meaning of the words “ ma- 
tenal incgulaiity” m section 622, — ze,some ma- 
terial mcgulaiity m proceduie, “ which may possibly 
have produced enoi or defect m the decision of the 
case uponjthe ments 99 Muhammad v. Rusam , I L 
JR., 3 All ., 203, lefeired to. Bad ami Kuar v Dinu 
Rai I. Ir. R., 8 AIL, 111 

183. — Jurisdiction, 

Interference with exercise of — Meaning of “juris- 
diction” — Amendment of decree — Civil Procedure 
Code, s 206 —Act XV of 1877, sch. II, No 178 — 
In execution of a decieefor partition o| immoveable 
propei ty passed in 1872, a dispute arose as to the exe- 
cution m reference to a portion of the property, and 
in 1881 it was finally decided that the decree was de- 
fective m its description of the property, and there- 
fore incapable of execution. In May 1885, on appli- 
cation by the decree-holder, the Court passed an 
ordei amending the decree, the amendment having 
reference to an arithmetical erroi. The judgment- 
debtor applied to the High Court for revision of this * 
order, on the grounds that the amendment of the I 
decree was baned by limitation, and that the decree 
ifeelf being bai red by limitation and finally pronounced 
to be incapable of execution, the Court had acted 
beyond its jurisdiction jui^merxlmg it. Reid that 
the application for revision must be i ejected. Per 
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Oldfield, J , that the High Court had no power to 
entertam the application under section 622 of the 
Civil Proceduie Code, with refeience to the decision 
of the Privy Council in Amir Rems an Khan v Sheo 
Baksh Singh, I. L R , 11 Calc,, 6 , and of the Full 
Bench m Badami Kuar v Dinu Rai , I L. R , S t AU , 
111 , and furthei that, upon the facts stated,* the 
Court ought not to mterfeie Per Mahmood, 
that the Court was not precluded fiom entertaining 
the application for levision under section 622 of the 
Civil Proeed&ie Code. Amir Rassan Khan v Sheo 
Baksh Singh, I L 3 , 11 Calc ,6 , Badami Kuar v 
Dinu Rai, I L R ,8 All,, 11$, Raghunath Das v Raj 
Kumar, I L. R , 7 All,, 876 ; Surtax. Ganga , I L, 
R., 7 All,, 411 , Magm Ram v. Jiwa Lai, I L R ,7 
A ll , 336 , Rar Prasad v. Jafar Ah, 1 L R, 7 All , 
345, referred to. Bhagiaant Singh v Jagesher Singh, 
Weekly Notes, All,, 1886, p 57 , and Abu Said Khan 
v. Ramid-un-nissa, Weekly Notes, All,, 1886, p. 39, 
dissented from The meaning of the term “jurisdic- 
tion 99 used m section 622 of the Civil Procedure 
Code must not be confined to the territorial ‘or pecu- 
niary limits of the powers of a Court, or to the 
nature of the class to which the case belongs. It 
implies, m addition to questions of these hinds, the 
presence or absence of a positive authority or power 
confened by the law upon tribunals in cases which 
satisfy the other conditions referred to In framing 
4he section, the Legislature gave to the High Court 
power tfi mterfeie with the action of subordinate 
tribunals m cases where there is no remedy, either 
by appeal oi otheiwise, and wheie those tribunal* 
have eithei exceeded or wrongly declined to exeffcise 
the authonty, the Jower, and the jurisdiction whi«h 
the law confers upon them, or, under the pretence of 
exercising such authority, pouer, and jurisdiction, 
have acted against a positive prohibition of the law 
Combe \ Rdwards, L,R ,3 P D , 103 , and Crepps v. 
Durden, 1 Smith 3 s L C,8th 3d, 711, leferred to. 
Reid , also, pei Mahmood, J , that in the piesent case 
the Court below had junsdiction to entertain the 
application under section 206 of the Code, that it did 
so entertain it, and that m making the amendment 
its action could not he legal ded as bi/yond the limits 
of its legal powei and authority, so as to render it 
open to the objection’ of the exercise of jurisdiction 
“ illegally or with material liiegulanty,” within the 
meaning of section 622 Lucas v Stephen, 9 W R , 
301 ; Oomanund Roy v Snttish ChundeP Roy, 9 W 
R , 471 , Zuhoor Rosseinx ' Syedun, 11W.R, 1&2, 
and Goluck Chunder Mussant v. Ganga Naram 
Mussant, 20W.R, 111, referred to 1>han Singh 
v JBasant Singh . . I.L. R., 8 All, 519 

1 Q 4 ^ - . — — Jurisdiction , 

Interference with exercise of.— Alleged irregularity 
by District Judge in decision of suits.— A, and B , 
’both of whom set up a claim to certain land, brought 
separate rent suits against the tenants. In none of 
these suits did the amount claimed , exceed R100, 
After the institution of the rent suits A sued B, to 
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'establish his title to tlio land m dispute. The 
District Judge befoic whom the sent suits came on 
appeal allowed them to stand over until the decision 
in the suit betw eer^ A and B. That suit was de- 
cided m favour of* B , and the Judge then decided 
the lent suits instituted by B m his favoui, and dis- 
missed the suits instituted by A Held that tlieie 
was no such irregular ity on the part of the District 
Judge m the course which he puisued, of making 
his decision m the rent suit depend upon the decision 
in the suit to establish title, as would justify the 
Court m interfering undei section 622 of the Civil 
Procedure Code. DootyQ-A Narain Sen v Ram 
Hall Chhutab . I. L. R., 7 Calc., 330 

S. C Dukga Naeain Misseip v Goburdiiun 
Ghose . . . 9C. L. B., 86 

185. Jurisdiction, 

Intel ference with exercise of — Sale m execution of 
decree against estate of * deceased — Suit against 
representatives of deceased husband’s estate — Order 
releasing * propel tg fiom attachment. — In 18G2 a 
•suit for mesne profits was brought against eeitam 
persons as being the heirs of one Romanatli Lahiry, 
deceased, among whom were his widow and two in- 
fant sons. Dui mg the pendency of this suit the two 
infant sons died, and the widow was made a defend- 
ant as representing the estate of her deceased sons 
The suit was decreed m favour ‘of the plaintiffs m p 
1875, and on the plaintiffs applying for execution 
the widow objected that 5 IGlhs of the piopeities, 
rnsamsfr which execution was sought, was the pi opeity 
o± ter adopted son, whom she alleged to have adopted 
mA874* The adopted son was riCfc made a party to 
the suit this ob-jeefcion was ovenuled, hut tlio same 
objection was taken by the adopted son through his 
natuial fathei as his guardian and next friend, and 
the Court leleased the 5 lGths shave fiom attachment, 
and allowed the objection. Against this oi dor some 
of the plaintiffs appealed, but ponding the appeal 
anothci of the plaintiffs applied to the High Couit, 
under section 622 of^the Code of Civil Pioceduro, to 
have the Older set aside The Court refused to m- 
teifere with the ordei, inasmuch as thcic appeared 
to be no matciial megulaiity thoiein ISotish 
Chundeb Lahibx v Nil Comul Laiiiey 

[I. L. R., 11 Calc., 45 

188. — Jurisdiction, In - 

tenference with exercise *of — Civil Procedure Cyde, 
1832, s 30 — Party added after decree . — A Subordi- 
nate Judge having permitted the junior widow of a 
Hindu to be made a party to the proceedings m exe- 
cution of a decree obtained by the senior widow 
against a debtor of then* deceased husband, the High 
Court declined to mteilerc under section 622 of the 
Code of Civil Piocoduxo. Ltngammal ik Ohinna 
Venxatammal . . I. L. R., 6 Mad., 227 - 

187. — Jurisdiction, In - 

inference tvif If exercise of — Death of sole defendant. 
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— Application to add representative .— In a suitfoi 
the i eeovory of* land against a sole defendant, tin* latt er 
died before the healing Sixty three days after the 
death of the defendant the plaintiff applied to the 
Couit to* enter on the lecoid the legal representative 
of the deceased defendant. On the 22nd November 
1880 the Court i ejected the application under the 
provisions of article 171B of Act XV of 1877, and 
ordei ed the suit to abate On the same day the plain- 
tiff applied to the Court to set aside the oidei direct- 
ing the suit to abate, but the application was also 
rejected oil the 20th Septeinbei 1881. « On appeal to 
the High Couit , — Held that no appeal lay against 
the lattei older, and an appeal against the ordei 
of Novembei 1880 was out of time, hut that the High 
Com t would take cognisance of the case under seetion 
622 ol tlio Civil Pioeeduio Code Bknode Moiuni 
Cjlowjdiibain v Suahat OHirmiMt Dry Cilow* 
Dm iy . . . I. L. R., 8 Chile., 837 

[10 C L. R„ 449 
12 C. D. R„ 421 

133, — Transfer of in- 

terest pending suit. — Lis pendens — Application to 
bring iransfetee upon the recoid — Cioil Procedure 
Code , s 244.— A decice of the High Couit, giving 
possession of certain shares in a bank to the plaintiff, 
R., was revei sod on appeal by the Privy Council.. 
Tlit defendant then applied to the Court of first in- 
stance to order restitution of the shares, which had 
been realised by the plaintiff, Upon being ordered to 
produce the slurry, Jl made an application to the 
Couit, piofossedly under section 211 of the Civil 
, Proceduie Code, in which he alleged that, pending 
the appeal to the Privy Council, he had transfer! cd 
the shares to G., his counsel m the case, who had 
failed to rostoie them, and ho prayed “that tjie said 
pei son might he brought upon the record, and that 
execution for leeovery ol the said shares might 
be given against him.” The Court passed an order 
upon this application, calling on G to show cause 
why ho should not bo called upon to restore the 
shares made over to him by R„ and he theieupon 
, filed an answer denying that he was the custodian of 
the shaics, and alleging that he was then pm chaser 
for value. T|ie Comb passed an older directing that 
G ’s name should he placed on the record, ho that the 
decree might he executed against him. lb Id that 
the application by 11 was meant to be and actually was 
one praying that, m respect of the scrip, restitution 
of which was bomg enforced against him, the peiHon 
to whom some interest m it, more or less, had come 
pending the suit, might, in addition to himself, in so 
far as such interest had passed from him, be brought 
hinder the operation of the execution proceedings; 
/that this was an application under section 372 of the 
Civil Procedure Code ; and the older passed on it^ 
being appealable under section 588 (21), w f us not open 
to revision by the High Court under section 622. 
Raynor v. Mussoome Bank: 

. - [L L, R*, 7 AIL, 681 
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189. - Intel locutory 

order. — Rejection of application to appeal as a pau- 
per —An application foi permission to appeal as a 
pauper was piesented, not by die applicant personally, 
but by Ins pleader, and was on that ground rejected 
Held , on an application to the High Court foi levi- 
sion, that section 622 of Act X of 1877 did not apply 
to a pioceedmg of so purely an mteiloeutoiy a 
character as mentioned m section 592, and such ap- 
plication tlieiefore could not be entertained. Hab- 
saran Singh v. Muhammad Raza 

LI. I*. « All, 91 

Rejection of ap- 
' on ground of 


190. 

plication to site as a pauper 
suit being barred — An application to sue as a pauper 
having been refused, on the giound that the suit was 
barred by limitation, the High Couit, on leusion, 
pci nutted the applicant to lenew las application to 
the Court below. The Subordinate Judge verbally 
rejected this second application, stating that he 
would deliver a written judgment. Before the wnt- 
ton judgment was delivered, the applicant offered to 
pay the usual court fees (although not actually tender- 
ing them at the time), and asked that the petition 
might be taken as a plaint died on the date of the 
first application * this offer was mentioned and in- 
fused m the written judgment. Held , on the case 
coming up to the High Couit undei section 622 of 
Act X of 1877, that the cucumstances of the case 
were not such as would justify the^C®uit m inteifei- 
ing undei that section Ram Sahai Sing v Mant- 
ham . I. L. B., 5 Calc., 80J • 6 C. L. B., 223 

X91. Rejection of ap- 


plication to si$e m forma pauperis — ef Right to sue ' 
— Jjimitanon — Wheie an application for leave to 
sue as a pauper was i ejected with lefeience to section 
407 (<*) of the Civil Proceduie Code, on the giound that 
the claim was haired by limitation, and tlieiefore the 
applicant had no right to sue , — Held by the Full Bench 
that the Couit had acted within its poweis, and that 
its jurisdiction not having been exercised illegally oi 
with mateiial irregulanty, the High Couit had no 
power of mterfeienee m revision under section 622 of 
the Civil Procedure Code Amir Hd&san Khan v 
Sheo Raksh Singh, I L R., 11 Calc , 6 , lefeired to 
Her Mahmood, J — The woid “ case” as used m sec- 
tion 622 of the Civil Procedure Code should he 
understood m its bioadest and most oidmary sense, 
including all adjudications which might constitute 
the subject of appeal or levision subject to the lules 
governing the exercise of the appellate and revisional 
jurisdictions respectively; and it comprehends adjudi- , 
cations under section 407, which fall undei the same , 
general category of adjudications as the rejection of ' 
as i ordinary plaint under section 53 or section 54 
Pkul Singh v Jagan Nath, Weekly Note?, All , 1832, 
p 39 ; JBhulneshi i Rat v Bidigdhis, Weekly Notes, 
Aik, p 69 , and Sitat Sarm v. Bachu Ram, Weekly 
Notes , All,, 1882, p. 92, refen ed to. Also per 
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Mahmood, J — The provisions of section 407 must 
be mteipieted strictly, inasmuch as they operate m 
derogation of the light possessed^by every litigant to 
seek tbe aid of the courts of justice , and an exercise 
of jurisdiction under that section, when such exercise 
of jurisdiction is open to the objection of illegality or 
material n regularity, would foi m*a pioper subject of 
levision by tbe High Couit Har Piasad v Jafar 
Ah, I L R ,7 All , 3-15 , and Animal v Nayudu, 1 1 
L j R, 1 Mad, 323 , lefened to Chatt \b-pad 
Singh v Raja Ram I. E. B. s 7 All,, 661 


192. 


Res judicata , 


Erroneous decision on — A wrong decision on a ques- 
tion of res judicata is not a subject for the interference 
of the High Court under section 622 of the Code of 
Civil Piocedure, Act XIV of 1882, Hari Bhihaji 
v. Naro Vishvanath . , I. L. B., 9 Bom., 432 


193. 


Sale in execu- 


tion of decree — Praud — Setting aside order con- 
firming sale — The pmchasei at a sale by public auc- 
tion succeeded, by the exeicise of fraud and collusion 
with the agent of the execution-creditors (though with* 
out the creditors’ personal knowledge), m becoming 
the purchaser at a depreciated value There was no 
material irregularity m publishing or conducting the 
•sale Held that the High Court had power under 
section 4322 of Act X of 1877 to rescind the oidei 
matfe by the Court of ffist instance confirming the 
sale Subhaji Rau v Srinivasa Rau ’ 

[I. L. B., 2 Mad., 264 


194. 


Sale in execu- 


tion of decree — Pre-emption — Civil Procedure 
Code, 1877, ss 310, 311 — Locus standi of pre-empt or 
m execution proceedings — A person claiming to be 
a co-sharer in certain undivided immoveable propeity, 
a share of which had been sold m execution of a 
decree, objected to the confirmation of the sale in 
favour of the person recorded as the auction-pur- 
chasei, and piajed that it might be eonfhmed in his 
favour, with leference to the provisions of section 
310 of the Civil Procedure Code The Court dis- 
allowed the objection and eonfhmed tbe sale m favour 
of the auction-purchaser. The objector thereupon 
applied to the High Conit for revision of the order 
of the lowei Court under section G22 of* the thvil 
Procedure Code Eeld that, having been allowed^to 
object to the confirmation of the sale, and treated as 
a party to the proceeding held therein, it was compe- 
tent for him to make such application, notwithstand- 
ing tUat he was not one of the persons mentioned in 
section 311 of the Code, that there being no appeal 
in the case, so far as he was concerned, the High 
Court was ’competent to entertain the application 
under section 622 of the Code , but that, as he was 
not one of the persons who w T as competent to avail 
himself of the provisions of section 811, he had no 
locus standi to justify his application to the lower 
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Court, mid the application for revision must therefore 
he dismissed. Rishesilar Khar v. Hari Singh 

, [I. L. R,» 5 AIL, 42 

195. Distribution of 

assets — Application of decree-holder struck off — 
Where a rateable distribution was ordered among 
decree-holders whose applications had been struck off 
the file piior to lealisatjon ot assets, — Held that it 
was open to the party injured to apply to the High 
Court under section 622 to reverse the drder. Tirh- 
OHITTAMBALA ChBTTI 13. SeSHAYYANGAR 

# [I. Ij. R., 4 Mad., 383 

196. Execution pro- 

ceedings — Rateable distribution — Application for 
further execution — Notice — A and subsequently B. 
obtained decrees against X, m execution of which 
the same land was attached, and B. obtained an order 
for rateable distnhution * Neither decree was satis- 
fied A. then applied for attachment of other pro- 
perty, and the sale was fixed for 28th September. 
On 25th September B filed a petition for further 
attachment under sections 250, 274, and also a peti- 
tion for rateable distribution under section 295 of 
the Code of Civil piocedure. The Distnct Judge 
rejected the application for execution as being too 
late, and then the application undei section 295, 
because no application for execution was pending.*- 
Held , on appeal, that the petition for execution was 
wrongly rejected, hut that the High Couit could^not, 
•f^oder 'section 622 of the Code of Civil Proceduie, 
leV&e the order rejecting the application under sec- 
tion 295 foi lateable distribution n Venkataraman 
«. Mahabingayyan . I. L. R., 9 Mad., 508 

197. Sanction for 

prosecution — Act X of 1872 ( Criminal Procedure 
Code), ss 468 y 469 . — The discretionary power of 
a Civil Couit, before or against which an offence 
mentioned m section 468 or 469 of Act X of 1872 
is alleged to have been committed; to giant or with- 
hold sanction to the prosecution for such offence, is 
not subject to revision by the High Court under 
section 622 of Act X of 1877 In the matter or 
THE PETITION OP MaDHO PRASiCD 

[I. Ii. R., 3 All., 508 

198. -* Power of revi- 

sion over Small Cause Court , Calcutta .< — Alleged 
excess of jurisdiction by Small Cause Court. — Tres- 
pass to immoveable property — The plaintiff brought 
a suit m the Calcutta Court of Small Causes to re- 
cover damages for trespass to certain immoveable 
property of which he proved he was in possession 
The defendant contended that such a suit was one for 
the determination ol* a 1 lght to or interest in mi- , 
moveable property, and was therefore not maintain- 
able m the fchnall Caubo Court. The Small Cause 
Court decided 'the case, and the High Court, on an 
application under section 622, granted a rule to show 


SUPERINTENDENCE OF HIGH 

COURT — continued , 

3. CIVIL PROCEDURE CODE, s 022— con- 
timed 

Exercise of jurisdiction— continued. 

cause why the judgment should, not be set aside an 
being without jurisdiction. Held) on such applica- 
tion, that the Court had jurisdiction to entertain 
such a suit JPeary Mohun Ghosahb v Harran 
Chttndeb Gangooby . I. L. R., 11 Calc., 261 

199. Civil Procedure 

Code , 1882, s. 43 * — Cause of action . — Splitting a 
claim . — Separate suits for rent due for successive 
years — Petitioners filed two suits m a Small Cause 
Court on the same day to recover rent due foi two 
successive? years under the same lease. The sum of 
the two claims exceeded the pecuniary limit of the 
Court's jurisdiction. The suit for the rent of the first 
yeai was dismissed binder section 43 of the Code of 
Civil Pioceduie, on the ground that the claim ought 
to have been included 111 the suit for the second year’s 
rent Held , m an application under section 622 to 
the High Couit to set aside the older, that although 
section 43 did prevent the maintenance of the two 
suits, yet as the petitioners had no intention ol aban- 
doning either claim, the proper com so was to allow 
them to withdraw both suits and file a fresh suit in 
a competent Court. Abaci u v. Abdooba 

[I. D, R., 8 Mad,, 147 

200. Cimi Procedure 

C$de, s. 25, Order under, for transfer of suit --Held 
that an order under section 25 of the Civil Procedure 
Code, transferring a suit in winch an appeal would 
lie ftom the deem 1 made therein, was not subject 
to revision by the High Court under section 622. 
Farid Ahmad v . Dubari Bibi 

[I, 3L R„ 6 All., 233 

201. — Court Fees Art, 

1870, s G , and sch. II, art, 17 (1) Stamp ~~ falna- 
tion by subordinate Court,— Practice. — Civil Proce- 
dure Code (Act XIV of 1882), s 622, and Bom , Reg. 
II of 1827 , s. 5 . — A decision by a subordinate Court 
on a question of valuation, determining the amount 
of a court fee, is, notwithstanding its declared fin- 
ality, subject to revision by the High Court under 
section 622 of the Civil Procedure Code (Act X IV of 
1882) and section 5 of Regulation IX of 1827. 
VlTKAB KRISNA V. BaBKEISHNA JANARDAN 

[I. Ij. R., 10 Bom., 610 

202. — — * — Older dismiss- 

ing suit for insufficient stamp,— In a suit instituted 
upon a ton-rupee stamp tor an account, the removal of 
the original trustee and the appointment of a new 
trustee, where the value of the trust property was 5 

-lakhs of rupees, the Court below directed that tlio 
^ stamp should he calculated upon the value of the 
r trust property, and ordered that the deficiency should 
be made up within a particular time. Before thO 
time, expired a rule was obtained from the High 
Court under section 622 of £he Civil Procedure Code to 
show cause why the- order sltould not be set aside. 
Held that the rule must be discharged, inasmuch as if 
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tlie suit bad been dismissed on the expiration of* the 
time limited, on the ground that the relief was not 
pi opei ly valued, there would have been an appeal 
OmiIao Mirza v Jones , 12 0. L. R., 148 

SUPERSTITIOUS USES. 

Bequest for— 

See Will— Construction. 

[5 B. L. R., 433 

— Statute of— 

See English Law— Superstitious Uses, 
Statute oe . 1 Bom., Ap., 9 

SUPPLEMENTAL SUIT. 

— Suit m Zillah Court simultaneous mth 

suit m Supreme Court — The mere pendency of a 
suit in the Supieme Court does not operate as a bar 
to the prosecution of a suit m a Zillah Courthntended 
to be simply m furtherance of and supplemental to 
the suit m the Supreme Court. Nazis Ali Khan v. 
Qjoodhyaram Khan 

[5 W. R„ P. C., 83 : 10 Moore’s I. A., 540 


SUPREME COURT, BOMBAY. 

See Jurisdiction — Admiralty Jurisdic- 
tion . . 5 Moore’s I. A., 137 

See Jurisdiction— Matrimonial Juris- 
diction . . 4W.R.,P.C.,91 

[6 MSore’s L A., 348 


1. Charter of Supreme Court.— 

Construction of statute —Statute Limiting preroga- 
tive of the Crown — Power to grant leave to appeal m 
criminal case— Under the Bombay Chaiter of the 
Supieme Court, 8th Decembei 1823, that Court was 
invested with full and absolute powers to allow or 
deny an appeal m criminal cases, and no power was 
leseived to the Crown by such Chartei to granl* 
leave to appeal m such cases, such power being only 
reserved as to civil cases The case of Christian v 
Cowan , 1 P. W„ 329 , observed on. Q^een v. Ste- 
phenson . # #3 Moore’s I* A., 488 


Queen v 


Eduljee Byramjee 

[3 Moore’s I.* A., 468 


The Charter having been granted by the Crown by 
foice of an Act of Pailiament, must be construed 
with reference to the powers conferred by the Act, 
even though the prerogative of the Ciown were 
limited by such construction. Queen v Eduljee 
Byramjee . • .3 Moore’s I. A,, 468 


— Construction of 

Charter — Lam of limitation — English law —The 
Charter of 8th Decemhfu -*1*823? which created the 
Supreme Court at Bombay, provided by section 29 
that “ in cases of Mahomedans or Gentoos their m- 


SUP^EIEME COURT, BOMBAY.— -Carter 
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heritai*e, and succession to lands, rents and goods, 
and all matters of contract and dealing between party 
and paity, should be determined, m cases of Maho- * 
medans, by the laws and usages of the Mahomedans ; 
and where the parties are Gentoos, ioy the laws and 
usages of the Gentoos, or by such laws and usages as 
the same would have been determined by if the suit 
had been brought m a native Court w and the 37th 
section directs that “the Court shall frame such pio- 
cess, and make such rules and orders for the execu- 
tion of the same, m all suits, civil and criminal, to 
he commenced, sued, or piosecuted, within their -ju- 
risdiction, as shall be necessary foi the due execution 
of all or any of the persons thereby committed there- 
to, with an especial attention the religion, manners, 
and usages of the native inhabitants living within its 
jurisdiction, and accommodating the same to then re- 
ligion, manners and usages, and to the circumstances 

• of the country, so far as the same can consist with 
the due execution of law, and the attainment of suh- 

1 stantial justice ” Held, upon a constiuction of these 
sections, that as the law of imitation is a matter of 
procedure, and the Supreme Court at Bombay bad 
power to frame its procedure different from the 
native Courts, the Court was right m allowing the 
plea of the English statute of limitations, m an action 
between Hindus upon a Hindu contract, as the judg- 
ment of the Court on such plea was no determination 
relating to any right arising out of any contract or 
dealing involved m the cause of action. Semble , — The 
mere allegtion m the plaint that the parties are 
Hindus is a sufficient averment of the fact to raise 
an objection to the cause being decided by the Eng- 
lish law of limitations. Ruckmaroye v Lupnoo- 
bhoy Mottichund . 5 Moore’s I. A., 

3. — . Jurisdiction. — Admission cf 

attorneys — The Supreme Court, Bombay, had no ju- 
risdiction to admit persons as attorneys and solicitors 
to practise in the Courts there, except such as were 
qualified in the manner pointed out m the Bombay 
Charter and Letteis Patent of 1823 establishing the 
Court — viz , those who had been admitted m the 
Courts at Westminster or were practising in the 
Recorder’s Court, Bombay, at the time of the pub- 
lication of the Charter. Morgan v Leech 

[2 Moore’s I. A., 428 

4. — A Suit for partition 

of property out of jurisdiction — The lake Supreme 
Court (Bombay) had no power to decree a partition 
of ancestral property situate beyond the limits of* its 
jurisdiction Ramchandra Dada Nate v Dal\ 
Mahadev Naik . . .1 Bom., Ap., 76 

5. — ■ - Suit concerning re- 

venue Government quit-rent — Suit against Collec - 

* tor of Revenue for distraint . — By the Charter of the 

^Supreme Court, Bombay, of December 1825, that 

Court was prohibited from entertaining any suit m 
^ny matter concerning the revenue under the manage- 
ment of the Governor and Council or any act done m 
the collection thereof. In an actiop of trespass 
brought against the Collectoi of Revenue at Bombay 
for distraining for arrears of Government “quit-rent,” 



( m* ) 


• DIGEST OF CASES. 


( 5974 ) 


SUPREME COURT, BOMBAY. — Juris- 
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— Held, revising tho judgment of the Bombay Court 
that tho “quit-rent” was part of tho revenue *of tho 
Company at Bombay, and the Court, therefore, had 
• no ‘jurisdiction. Spooner v. Juddow 

[4 Moore’s I. A , 353 

SUPREME COURT, ^ CALCUTTA, 

X. — Carrying on dim- 

ness — An inhabitant of Benares, tiadmg at Calcutta 
and having a house of business there, held to be sub- 
ject to the jurisdiction of the Supreme Court Jano- 
eey Doss v . Bindabun Doss 

[3 Moore’s I. A., 175 

2. Jurisdiction of Criminal 

Court. — Party privy ^to misdemeanour committed 
within jurisdiction — Bnder the general junsdietion 
of the Supreme Court at Calcutta a person, though 
resident at Benares, was liable to its junsdietion, if 
privy to, and co-operatiug in, a misdemeanour com- 
mitted withm it. Where, thcrefoie, a party resident 
at Benares was indicted with otheis befoie the Su- 
preme Corn t foi a conspiracy m piocunng the prose- 
cutor to be arrested m a Petitions action at law, and 
the instructions for the arrest were proved to the 
satisfaction of the jury to have originated with the 
appellant, it was held by the Judicial Committee 
that the offence having been completed within the 
jurisdiction of the Supreme Court at Calcutta, that 
Court had rightly assumed jurisdiction ovor tho par- 
ties privy to it, though from tho slight nature of 
the evidence they directed a new trial. Jannokee 
Doss v. Kino- on the prosecution op BindabuiT 
Doss .... 1 Moore’s £ Au 67 

^FREME COURT, MADRAS. 

* See High Court, Jurisdiction op — 
High Court, Madras— Civil. 

[X. L. R., 8 Mad., 24 

1. Jurisdiction.— Order allotting 

Registrar to institute suit on behalf of infants,— Offi- 
cer of Court entitled to commission — Personal inter- 
est m conduct of suit — Stab. 2 and 3 Will IV,, c 34 — 
An order was made on the equity side of the Supreme 
Court at Madras by which the Registrar, an officer 
who under the practice of the Court was entitled to a 
commission of 5 per cent on all sums of money paid 
into Court, was allowed by consent of the Court oi a 
Judge to institute proceedings for the benefit of in- 
fants where it appealed then pioperty was unpiotect- 
ed tfEIeld, m a case in which he was allowed to file a 
b}31 on behalf of certain such infants, that the order 
being made under the general jurisdiction of the 
Supreme, Court, and not undei tho Statute 2 and 3 
Victoria, Cap 34, was void, it being against public 
policy to allow an ollicei of tho Court to institute 
suits in the conduct of which he might have a * 
direct personal interest, Kebakoose v Serle r 
[3 Moore’sJ. A. s 329 ' 

2, — j Equitable juris- 

diction in suits ) elating to charitable funds'*— The 
Supreme Court, Madias (established by tho Madras 
Charter, 1800), had au equitable jurisdiction similar 
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to, and corresponding with, the equitable jurisdiction 
exci cised by the Court of Chancery m England over 

* chanties. Attorney General v Brodie 

[4 Moore’s I. A., 199 

SURBGRAKARI TENURE. 

See Land Tenure in Orissa. 

* [I. L, R„ 11 Calc., 099 


SURETY. 

X Liability op Surety 

2 Enporcement op Security 

3 Discharge op Surety . 
4. Miscellaneous Cases 


Col. 
. 5974 
. 5976 
. 5981 
. 5982 


See Execution op Decree— Mode op 
Execution— Principal and Surety. 

* [I. L. R,, 4 Calc., 331 

Sec Mortgage — Redemption — Bight op 
Redemption . . 1 Bom., 135 

See Cases under Principal and Surety. 
Sec Cases under Recognisance to Ar- 

« PEAR. 


— Agreement to become, on deposit 
of security. 

See Contract Act, s. 23— Illegal Con- 
tracts— Genera l b v 

LI. L, R„ 1 AIL, 751 


— Discharge of— 

See Bill op Exchange, 

* LI. u. R„, 3 Calc., 174 
Sec Case?under Principal and Surety ‘ 
— Discharge op Surety. 

— Liability of— 

See Bond . . , 9B.L. R„ 304 

— of defaulting tenant, Suit 

against— 

See Res Judicata— Parties— Pro porma 
Dependants . 3 B. L. R., Ap„ 37 

— Suit by, against principal for 

money paid on his account 

See Small Cause Court, Mopussil— 

J urisdiction— Contriruti on, 

[B, L. R., Sup. VoL, 691 


1. LIABILITY OF SURRTY, 

1. — — . Duration and extent of lia- 

bility.— A surety must be taken to have entered into 
his contract only ior the time during which tip* 
relation created by the instrument of suretyship 
exists, and with rofm*u<uj only to the person to whom 
he made himself rdsponuibk. Mo hip JMarain v t 
feuAw . . . . 25 W. R„ 260 
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S. Security bond for 

restitution of property taken under decree — Lia- 
bility of suiety wheie decree is reversed on appeal — 
Act XXIII of 1861, s 36 — A suiety, who executed a 
security bond (in Foim No 82 of the High Court 
Cifculais) under section 36 of Act XXHI of 1861, was 
liable foi the fulfilment of the decree, not only of the 
Couitjof Regular, hut also of that of the Couit of 
Special Appeal. Narayan Bey v. Gajanan Die- 
shit . ... 10 Bom., 1 


3 Liability of guar- 

antor for qomashta — Death of surety — Wheie a 
paity engaged to be suiety foi a gomasnta and to 
make good all defalcations proved to have been made 
by him, the engagement was held to refer to de- 
falcations shown to have beCh made by «tke go- 
mashta during the period of the guarantor’s life, 
and not to apply to a tune after the guaiantoi’s death, 
when all power of advising or controlling the go- 
mashta had ceased. Lyall & Co v. Amorabutty 
Bosses . . . . . 20¥.E., 12 


4 Civil Procedure 

Code , 1859 , s. 338 —Remand of case and final 
dec ) ee on remand. — A decree-holder having taken out 
execution of a decree held by hnn, and the judgment- j 
debtor having appealed to the District Court, the 
two opponents became sureties, under section 338 of 
Act VIII of 1859, that the judgment-debtor wtfuld 
“ obey and fulfil all such orders and deciees as should 
be given against him m appeal ; ” and, m default of bis 
so doing, they hound themselves “ t<* pay jointly and 
severally, at the older of tha» Court, all such sums as 
the Court should, to the extent **f R812-8, adjudge ” 
Held (Pinhey, J , dissentiente) that the obliga- 
tion of the sui eties to fulfil the decree of the Appellate 
Couit was not confined to the fiist deciee of that 
Court, but extended to the final decree which it 
passed upon the case being remanded by the High 
Court m special appeal Shivlal Khubohand v 
Apaji Bhivbay . . I. L. R., 2 Bom., 654 

Held m the same case on appeal under the Lettei s 
Patent that the obligation of the sureties was not 
confined to the first decree of the Appellate Couit, 
but extended to the final deciee which it passed jipon 
the case being remanded by tbe High €our tin special 
anneal. Appaji Bhivrav v. Shivlal KhubchAnd 
w [I. lx R., 3 Bom., 204 

* 

5 . Extent of liability.— Security 

bond given for faithful discharge of duties by mohur- 
Tir — Misconduct other than misappropriation —The 
defendant executed a bond winch, after reciting that 
the President of the Allahabad Municipal Committee 
required security to the extent of R10Q from Sheikh 
Akbur AH, mohuirir m tbe Octroi Department, foi^ 
the honest and faithful discharge of his duties to* 
government, went on to say that the defendant of 1 
his own free will and pleasure pledged a certain 
dwelling-house xn liep, of security for the mohurnr, 
and to promise that if any soit? of embezzlement or 


SURETY— con tinned* * 

, a LIABILITY OP SURETY — continued. 

Extent of liability— continued. * 

misappropnation was proved against the mohurpr in 
Court the property might he seized. There was a, 
pioviso that if he deposited R100, the money and not 
the pioperty would he liable, if he failed to deposit 
the money, the pioperty was to he liable for the pay- 
ment of the amount of the security The mohurrir 
fraudulently allowed cei tarn goods to pass the ehoon- 
gee without payment of dutv, wheieby he caused the 
Municipality a loss of R8. He was convicted under 
section 161 of the Penal Code. The plaintiff sued to 
recover the amount of the security. Held that the 
defendant could only be liable under the bond for 
sums show rp to hav e been misappropriated, and that 
he could not he held liable for losses which accrued 
to the Municipality from Misconduct on the part of 
the mohurm other than misappropriation , and that 
in any case he <3mld only be liable for the actual 
damage sustained by the Municipality. Tobab At.t 
v President of the Municipal Committee of 
Allahabad . . . 6 3ST.W.,170 

6 . — Withdrawal of 

security placed with sureties to indemnify cosureties . 
— Where a surety, without taking precautions to see 
to its proper application, permits the party for whom 
he is surety to get possession of money, which by an 
anangement with that party and the co-sureties had 
been placed in his (the suiety’ s) hands for the pur- 
pose of indemnifying the co-sureties, he loses his re- 
medy against the co-sureties to the extent of the 
security thus allowed to he withdrawn. Where 
money^s permitted to lemam m the hands of sure- 
ties m order to its being applied to the purpose to 
secure which they become sureties, it is the dut& ofi 
each as between himself and co- sureties to see4hat 
the money is not^isapphed. Woon Chit Pos v. 
Wee Chang ; . . 15 W. R., 185 

7. Suit against surety 

of Nazir by party whose property has been misap- 
propriated by Nazir — The surety of a Nazir wdio 
had entered into the usual bond of indemnity with 
the Collector of the district against all loses, caused 
by the Nazir during the tenure of his office, was held 
not* liable, at the suit of a person whose property 
had been misappropriated by tbe Nazir, to make 
good any loss sustained by such person. Bocha 
Gope Chowdhry 9 Brajagabind Das 

[9 B. L. R., Ap., 26 : 18 W. R., 259 

2. ENFORCEMENT OF SECDR€TY„* 

*» 

3 Mode of enforcement.— Act 

XXIII of 1861 , s. 8 — Surety bond. — Execution. 
—A surety bond taken by the Court under section 
8 of* Act XXIII of 1861, after judgment had been 
pronounced, could be enforced under section 204 of 
Act VIII of 1859 Abdul Karim v Abdul Huq 
Kazee » . 8 B. I*. R,, 205 : 15 W, R„ 21 

9. JExecuiion of de- 

cree against surety.— Surety bond for payment of 
costs under s. 342.— A bond grven as security for 
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SURETY — continued. 

a. ENF&KCfMENT OF SECURITY — continued. 

Mode of enforcement— continued. % 

costs under section 342 of Act VIII of 1859 could 
tie ehfoieed in a summaiy way by pioceedings in e\e 
ration. Chuttebdhakee Lall v. Rambelashbe 
Koee . I. X. R., 3 Calc., 318 :1C.L. R., 347 

* 10. ** Civil Procedure 

* Code, 1859, s 204 — Execution of decree against 
swety. — Stag of execution on security being given 
— Where a sale m execution of a decree was stayed 
on the security given by a thud paity, — Meld that 
on default by the defendant, the decree could not be 
summarily enforced against such suiety under sec- 
tion 204 of Act VIII of 1859, G-ajendranabayan 
Roy v. Hemangini Dasi 

[4 B. I*. R., Ap„ 27 : 13 W R. } 35 

11* * — — * Civil Procedure 

Code , 1859, s 204, — Sureties under Civil Pi ocedure 
Code, 1859, ss 76, 83 — Sureties after decree — Sec- 
tion 204, Act VIII of 1859, applied to cases such as 
that of parties who became sureties undei section 76 
or section 83, but not to parties who boeame securi- 
ties after a deciee was passed. Ram Kishen Doss 
v, Hukkhoo Singh . * . 7W.E„ 329 

Rejecting a review in Hurkhoo Singh v. Ram 
Kishen . . , 6¥. R., Mis., 44 

12. - Civil Procedure 

Code, 1859 , s. 204. — Compromise embodied m de- 
cree. — Execution against surety — A compromise 
embodied m a decree was to the effect that defend- 
ant should pay to plaintiff the principal sum < \vithm 
a specified period, and that if he (defendant) were 
sued^sf ul m anothei suit against a different party, 
he would also pay the interest. Re succeeded m Ins 
suit m the first Court, hut his suit was dismissed on 
appeal. The judgment-debtor subsequently paid the 
principal, but was afterwards anested, and M. M 
became surety for his production and for the pay- 
ment of the interest, if the order of the Munsif 
releasing the judgment-debtor were set asido on 
appeal. Meld (by Maiikby, J.) that the deciee on 
the compromise was not one upon which execution 
vould be carried out, at any rate for the sum winch 
was only conditionally due, as the inquiry relafive 
to the fulfilment of the condition could only be made 
m a regular suit ; and that execution could not be 
taken out against M M, the surety, the arrange- 
ment between him and the judgment-creditor not 
falling, within section 204, Act VIII of 1859, which 
apphed to persons who had become security for the 
performance of a decree or any part thereof, Bola- 
eee Lall v . Mahomed Hossein Khan 

[14 W. R., 63 

13, * ■ Civil Procedure 

Code, 1859, s. 204. — Surety for performance of de- 
cree,— Suit on surety bond — When a person has 
become liable as security for the performance of a 
decree, section 204 of Act VIII of 1859 gives a 
remedy to the decree-holder against the suiety m 
addition to any '"remedy which he may have on the 
surety bond. It does not pi event the decree- holder 


SURETY — continued 

2. ENFORCEMENT OF SECURITY— continued. 

Mode of enforcement — -co ntinued. 

Irom bringing a suit on the surety bond to enforce 
the contiact made with him by the surely, and the" 
lien on the property mortgaged to secure the per- 
formance of that contract. Abdul If a die % Utm- 
bee Mohtjn . . . . 6 XT. W., 261 

14. — Civil Procedure 

Code, 1859, s. 204 — Surety executing bondfoi pay- 
ment of deciee by instalments — Alteration of trims 
of decree — Wheie, by an arrangement sanctioned 

, by the pioper Court, the teims of a deciee were 
vaned, and provision was made for its paj merit by 
instalments, tor the payment of a portion of which 
instalments a surety executed a bond hypothecating 
his property, — Meld that the terms of section 204 of 
the Civil Pioceduro Code wero not applicable to such 
an airangement. G% under I)een v II ns SUN All 

[3 3ST. W., 88 

15. — — Civil Prooedut e 

Code , 1877 , ss. 210, 253 , — Execution of decree 
against surety. — Payment of decree bif instalments, 
— A judgment-debtor, whose property was about to 
be sold, appeared before the olhcci appointed to 
conduct the sale, and applied for its postponement, 
producing a surety and a bond, m which such surety 
promised to pay the amount of the decree within 
one year, if the judgment-debtor did not do so, 
Such officer thereupon applied to the District .Judge 
to postpone the sale, stating that such surety in as 
willing to pay the amount of the decree by instal- 
ments within ono yoai, and forwarding such bond, 
The Distn ct Ju%s ordered the sale to be postponed 
and the papers to be stfnt to the Munsil who had 
made the decree and^irdercd the sale of the property. 
The Munsif made no order regarding the security, 
but merely made an order that the amount ol the 
decioe should be paid by instalments within one yejn , 
The judgment debtor did not pay the amount oi the 
decree within the time fixed, and tin* dec* ee-holdcr 
therefore applied for execution of the decree agaiust 
such surety. Meld that inasmuch as tin* decrce- 
lioldcr had not been a paity to the proceedings of 
the sale-officer oi of the Distnet Judge, and as the 
paities had not appeared before the Munsif, and as 
such surety had not agreed to pay the amount of this 
deciee by instalments, the provisions of section 210 
of Act X of 1877 wero not applicable, and such 
surety had not become a party to the decree as 
altered by the Munsif; that such surety had not 
made himself a party to the decree by promising to 
pay its amount within one year , and that, therefore, 
his liability was not one which could be enforced in 
execution of the decree under section 263 of Act X 
of 1877. C hand an Kuae v . Tibjcha Ram 

' [I* I*. R„ 3 AIL, 809 

16. — Civil Procedure 

Code, 1882 , s. 253. — Surety for execution of appel- 0 ' 
late decree, Remedy against.— -In 1874 the execu- 
tion of the decree of tm Appellate Court was stayed 
pending an application for review of judgment, upon 
the judgment-debtor giving security for the exeeu* 
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SURETY— 

2. ENFORCEMENT OF SECURITY-co»taed. 

Mode of enforcement — continued 
tion of the decree, and a surety was accepted on bis rt 
behalf Held that the judgraent-creditoi could not 
proceed summarily against the suiety undei the pio- 
visions of section 258 of the Code of Civil Piocedure, 
18S2 BAIAJI V. llAMASAMI 

* [I. Mad, 284 

17. Right to enforce security.— 

Civil Piocedure Code , 1859 , s. 204 — Order cancel - 
ling security bond —Wheie a person became a surety, 
in the course of the proceedings on an appeal, to pay ! 
all such sums as might be decieed against the plaintiff 
on appeal, the deciee when passed could be executed 
against the suiety undei section 204 of th^CivilPro- 
ceduie Code, and an appeal would lie fiom an older 
made in execution of such decree against the suiety 
Wheie a pei son became surety, and gave a security 
bond undertaking to pay all sums of money that 
might be decreed against the plaintiff on the defend- 
ant's appeal, and the appeal was dismissed for default, 
and on the application of the plaintiff the Recorder 
made an order cancelling the bond, and returned it 
to the surety without notice to the defendant, and 
afterwaids the defendant's appeal was on application 
lestoied, and a deciee passed against the plaintiff, — 
Held that the Recorders order was invalid, and exe- 
cution could issue against the suiety notwithstand- 
ing that oidei Akhut Rahana v Ahmed You- 
saffji . , 7B.L. R., 81 : 15 W. R., 538 

18. Security for Pes- 

titution of property taken m execution . — Reversal of 
deo ee — Execution against surety — Civil Pi ocedui e 
Code , 1882, 253 , 545 , 546 — Section 258 of the Civil 

Pioceduie Code contemplate a suit pending at the 
time security is given ioi peifoirSance of the decree, 
and does not apply to a case wheie the litigation m 
the Courts of hist instance and of first appeal has 
ended, and no second appeal has been instituted m 
the High Court when secunty is given The holdei 
of a deciee afhimed on appeal by the Distnct Court 
took out execution to lecovei costs aw aided Costs 
weie deposited by the judgment-debtor and paid to 
the deciee-holdei, and a surety gave a bond by which 
he undertook to refund the amount to the judgment- 
debtor in the event of the latter succeeding m appeal 
to the High Court and of the decree-holder failing 
to repay him The judgment-debtos, subsequently 
filed an appeal to the High Court and was successful, 
and he then apphecbm the execution department to 
recover the amount from the surety Held that the 
Court executing the High Court's decree had no 
jurisdiction to execute it against the surety Hae- 
j>eq Das v . Zaman Khah I. X.. R., 8 AIL, 039 

19. Execution of 

decree against surety pending appeal, — H obtained* 
a decree in the High Couit against S. for certain, 
moveable and immoveable property, S appealed to * 
■fee Privy Council. While that decree was pending, 
H applied for the execution of her decree, and H 
became her surety for R10,OOp. The decree, how- 
e\er, was not executed * The Pj^vy Council reveised 
the decision of the High Court and dismissed the suit 

9 


U RETY — continued 

29 ENFORCEMENT OF SECUBIT'*— continued. 

Ri^ht to enforce security— continued. 

of R with costs $ then sought to execute his 
decree for costs against N, the surety Held that* 
A was not liable. In the mattes os the petition 
op Napab Chand Pal Chowdhry 

[6 L. R., Ap., 126 

S C Nupfee Chtjndeb Paul Chowdbtby v Soo- 
bendbo Nath Roy . . 14 W. R.^410 

20. — Execution of 

deciee against surety — Civil Procedure Code , 
1859 , s 204 — In consideration of the plaintiffs being 
allowed to proceed with the execution of a deciee 
which they had obtained m the High Court, A be- 
came surety upon a bond far the payment of what 
might be due to the defendants by such plaintiffs m 
the event of their "decree being leversed or modified 
by the Pi ivy Council, to which an appeal was then 
pending Held that the summary procedure under 
section 204 of Act VIII of 1859 might be enforced 
against A as such suiety. „ Compare Act X of 1877, 
section 258. Chttndeb Kant Mookeejee v. Ram 
Coomae Coondoo . 3 C. I*. R., 505 

21. — — — Civil Procedure 

Code , 1877 , s 253, — Execution of decree against 
surety — Execution of decree of Privy Council — 
Security for costs of respondent — Civil Procedure 
Code , 1877, $ 618 — An appeal was preferred to Her 
Majesty m Council from a final decree passed on 

* appeal by the High Court, and B. and certain other 
peisons^on behalt of the appellant gave security for 
the’eosts of the respondent. Her Majesty in Council 
dismissed the appeal, and ordered the appellant to ^pay 
the costs of the respondent The respondent applied 
to the Court of first'mstance for the execution of that 
order against B and the other persons as sureties. 
Eeld by Sthaet, C J , Peaeson, J , and Oldfield, 
J , that, under sections 610 and 253 of Act X of 
1877, such older could he executed against the 
suieties. Per Spankie, J , and Stbaigmt, J — 
Contra. Bans Bah adtjb Singh v Mtjghla Begam 
[I.L. R.,2 All., 004 

22. , — — — — - Appeal to Privy 

Council — Security for costs of respondent — Exe- 
cution of decree against surety — Civil Proceduie 
Code (Act XIV of 1882), ss 253 , 602 , 603 , 610 — 
A plaintiff, ha\mg preferred an appeal to Her 
Majesty m Council, w r as called upon to furnish 
secunty Thereupon A , on behalf of the-i appelant, 
executed a security bond for the costs of the respond- 
ent The appeal was dismissed with costs by Her 
Majesty m Council On an application (by the re- 
spondent m the appeal) for execution to issue against 
the estate of A , the suiety (who had died mthe 
meantime), — Held that the liability of the surety 
under the security bond could not be enforced ns 
execution off ^he decree of Her Majesty m Council. 
Bans Bahadur Smgh v. Mughla Begam , I L 22., 
3 Mad , 107, dissented from. Radha Pebshab 
Singh v. PHULtfUBr Kobe e 

[I. h. R., 12 Calc., 402 
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SURETY — continued 
2 ENFORCEMENT OP SECURITY— %nURuei. 

Bight to enforce security— continued^ 

S3, ^ ’Execution of 

dewee •*- Surety. — A suit was instituted by 0, against 
J£ S. an the Hooghly Court, and was dismissed with 
costs. On appeal by the plaintiff, the defendants 
obtained an order in the High Court calling on 0. to 
give secunty for Hosts m the Comt below and on 
appeal, and one R had, as suiety, eliaiged his house 
m Calcutta with the payment o± costs to the extent 
of R2,Q00 The appeal was dismissed with costs 
amounting to more than 312,000. On an application 
by the defendants foi execution against R under 
section 204, Act VIII of 1859, by attachment 
and sale of the house, the Couit granted the appli- 
cation. HlBALAL feEAL 03. CARAPIET 

' [9 B. L. R., Ap„ 17 

3. DISCHARGE OF SURETY 

24. — Appearance of debtor.— 

Act XXIII of 1861, s 8 — Discharge of defendant 
on bail — Where a Court?, during the pending of an 
ingun y under Act XXIII of 18GI, section 8, allowed 
the defendant to be at large upon secunty for lus 
appearance when called upon, and when the Court 
had concluded the inquiry it was found that the de- 
fendant had appeared, the liability of the surety was 
held to be at an end Balmer, Lawrie, & Co , v 
Hureb Narain Poddar • . 24 W. R., 292 

25. Change in circum- 

stances under which security was given.—" 

Guarantee for good conduct of gomashta 
fer of property yuanranteed , — Where two parties exe- 
cu%d a surety bond addiessed to J,, JR., and M , 
owners of ceitam pioperty, binding themselves to he 
answerable for the good conduct and proper dischaigc 
of duties of their gomashta, B , ana the propel ty was 
afterwards transferred to R alone, it was held that 
when J ' and M ceased to have any interest m the 
propei ty, there was such entire change m the naturo 
of the service that the sureties’ liability dul not con- 
tinue, and they weie not liable to be sued upon their 
bond. Raj Kristo Mookerjee v, Issue Chunder 
Mookeejek . . . . 23 W. R., 90 

20. — Alteration of 

position and risk of salt darogah — Liability of 
surety for performance of duties — When a salt 
daiogah deposits secunty for the due perfoimance of 
his cities, to be appiopnated by Government m case 
of^Joss to $he State from his failure to peiform them, 
and the Government, without his consent, alterb Ins 
position and risk, such alteration relieves him fiom 
his engagement as suiety. Shib narain Banebjee 

v . Government . . . W. R., 1804, 138 

*■> 

27. Acceptance of further secu- 

rity. 1 — Security signed by surety. — Security bond . — 
A security, voluntarily signed, existing upon the rc- f 
cord, and even taken off the file, is a valid and sub- 
sisting security The intentions and motives of the 
obligor in giving the secunty must be .“judged by 
what is mentioned m the instrument. The accept* 


SURETY — continued. 

A DISCHARGE OF SURETY— continu'd. 
Acceptance of further security— continued, 

* aneo of the separate security of one suiety is not in- 
validated by the acceptance of separate securities 
of five other sureties. Gopad Inder NArain Roy 
v . Jagar Nath Guk& ' 

[5 W. R„ P. 0., 129 : 2 Moore’s I. A., 311 

28. NTotiee of intention to cease 

to be surety. — Security for payment of oent, — A 
surety foi the due payment of rent by a third person 
must, if he wish to dischaige himself, give notice to 
the pei son to whom the guarantee has been given, 
GUNESH KOOER V OOMDUTOONN1SSA BFGUM 

[6 1ST. W., 77 

4, MISCELLANEOUS CASES. 

29. 6urety of lessee afterwards 

becoming his partner — Suit by suiety for Ute - 
gal eye violent of l e, ss<e — Suit Jm damages' — Where a 
peibou became surety for the duo peiloi manco by the 
lessee of the obligations contained m a lease ior a 
term of yeais, and afterwards became a partner wilh 
the lessee, and the lessor evicted the lessee belorc the 
expiration of the lease, — Held that a suit would he 
by the surety for damages arising from the illegal 
ejectment, although the surety was not a parly to the 
original contract with the lessor BtruRoiURANT 

, Roy v Ram Tunnoo Bosh . 7 W. R., P* C., 15 

6. C Burdakanth Roy v At. me Munjoohkk 
Dasiah . . ,4 Moore’s I, A., 321 

30. — Suit by surety after satis- 

faction of bond!"— Oayse of action — Limitation.^ 
TJio plaintiff ovoeuj^d a bond jointly with a servant 
of the deiendants on 10th July 1861. r rhe proceeds 
were expended for the defendant on the 30th August 
1864 The ci editor obtained a decree upon the bond 
for principal and interest, which the plaintiff satis- 
fied by two payments made on 4th July 18(10 and 
80th Juno 1808, respectively. He brought a suit 
against the defendant for the amount on 22utl June 
1869 Held that the plaintiff could maintain his 
suit against the doiendant for the amount paid by 
him, and that the suit was not barred by the law of 
limitation Bhaihratii Aduikaei v Tarini Chan- 
dra Pakrasi . 7 B. L. R., 35 : 15 W, R., 413 

Reyeismgon appeal 8 C. Buogeisruth Adhika- 
ree v Taeinee Chunder Pakrassee 

[14 W. R., 174 

SURETY B03STB. 

See Pringipae and Surety— Ltaimmty . 
or Surety . I, L, R*, 1 AIL, 487 

'SURVEY. 

1, — — — Survey proceedings, Rower of 

Collector to reopen . — Where a survey is one* 
concluded, the map completed, and the thakhust 
proceedings brought to a close, u Deputy Collector 
has no authority to reopen *lifo proceedings; and if 
he does so on the application of one party and issues 
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SURVEY — continued 

a notice to the opposite paity, the latter is not hound 
to appeal Kalee Narain Bose v Anund Moyee 
Gooi?ta • • - . 21 W. R., 79 

2 . Excess lands found after [ 

survey. — 'Presumption — Where the admitted 
mileck lands o£ a lyot were found by survey to be 
somewhat m excess of the land le- leased to him by 
resumption pioceedings based on a former survey, it 
was%held that the excess could not be ^assumed as a 
mattei of course to be mal lands Dinobundhoo 
Suhaye v Court or Wards . 11 W. R., 347 

SURVEY ACT (BOMBAY). 

See Bombay Act I or 1865 

SURVEY AWARD. * 

See Cases under Act XIII op 1848 

See Cases under Limitation Act, 1877, 
ARTS 45, 46 (1859, s"*l, cl 6). 

1 . Requisites for survey award 

— Decision on bond fide contention — To constitute 
a survey awaid there must be a decision on a Iona 
fide contention between the parties aftei a piopei 
investigation into the points of issue between them 
Nubo Kishen Roy v Gobind Chundee Sein 

[6 W. R., 317 

Radhapeeshad Singh v. Ramjeewun Singh 

[11 W. R., 389 

% Decision on fact not dis- 

puted —Deng Peg VII of 1822.— Summary 
award— The hnding of a Suivey Deppty Collector 
that a party has been m possession of ceitam land 
ioi more than a yeai, wlieie the fac* 13 not disputed, 
is not a “ smnmaiy awaid” tinder Regulation VII 
ot 1822 Radhapeeshad Sing3 v Ramjeewun 
Singh . . . .11W.R,389 

3. Striking off complaint in 

Survey Department —On a complaint being 
made m the Suivey Department as to a demarcation 
ol land, the Deputy Collectoi, instead of investigating 
the cncumstances, oidered a local inquiry by an 
Ameen, and, on the plaintiff omitting to deposit the 
Ameeif’s tees, stiuck the case off his tile Meld that 
the decision was not an award on which a cause of 
action could be based Kristo Chundee Doss v 
Soudamonee Dossee . 12 ¥. R. s 174 

4 Order of settlement officer 

without inquiry.— An entiy made m the settle- 
ment papeis was objected to on the meiits The 
objection was disallowed summarily without mquny, 
on the ground that the papers had been drawn out 
moiethan a year before the objection was taken 
Meld that such an oi dei was not “ an award,” inas- 
much as it did not adjudicate on the lights of the-L, 
parties or on’ the question of possession, and theie- L 
lore that it w r as not an order on which a Couit I - 
cwuld found its judgment rejecting the suit without 
disposal of the point at issue upon the evidence 
Hbera Dass 7? Huemoo Siwgh 

[1 TST. W., -Part IX, prjL7 : Ed. 1873, 77 


Aw ARD — conti mied. 


5. 


0 f Ae * V 11 of ls48 > Qpe-'ation 

01— Affect of award — Act SlltoflPiS opeiates 
m certain eases to give to a suivey award the full 
ettcet of a deciee of a Civil Couit, by taking away 
10 m e Couit s the paver of entertaining any smt 
for contesting the justice of such award alter a 
bmited tune Moeunb Moobabee Biswas « 
wooMA Churn Mookerjee . 23 W. R., 173 

6 ; Sanction by Collector.— Ac- 

ceptance of pi oceedmgs as correct —To make asm vev 
dernai catmn effective, it is not absolutely necessary 
fciiat theie should he any raoie special sanction by the 
Collector than a general acceptance of the survey 
proceedings as correct Hunooman Chowbay L 
Bindhoo Toraba . io W. R„ 338 


Deneut under 
award.— Persons representing party to award — 
Hie representatives, of a party to a survey award are 
entitled to the benefits thereof Rajmohun Mitteb 
v Commissioner op the Soonderbuns 

[IW.R.,344 

Ali Ashrup v. Chonga Gobind Roy 

[5 W. R., 220 


& * Effect of award .—Act IV of 

1840, Award under —Evidence of title . — An award 
undei Act IV of 1840 between an intervenor and a 
party other than the plaintiff was no evidence against 
the plaintiff AmeerOonissa Khatoon' v Juggur 
Nath Roy . . . 11 W. R., 113 


~ ’ — Effect of on pur - 

chaser ^ Evidence of title — A purchasei is hound 
by a^suiwey awaid passed against the persons from 
whom he derived his title Allyat v Juggut 
Chundee Roy . . 5¥, R.,2-42 

10. 2 Act IV of 1840, 

Award under.— Semble,— Where a Zemindar let his 
estate m farm for a term of yeais, and so deleg »te& 
the whole of his rights, privileges, and immunities 
to another peison, he was held to become himself 
hound by an adverse decision under Act IV of 1840, 
to which the farmei w r as a party. JLekhraj Roy v 
Court op Wards . . 14 W. R., 395 


ID — — Act IV of 1840 r 

Award undei , failure to set aside.— Meld that the 
plaintiff having failed to set aside an award made 
under Act IV of 1840 within the period of limi- 
tation, could not claim m opposition to the awaid 
Gopal Nath v Abdool Ghanee . 1 Agra, 120 

12 . Motice of survey 

proceedings — Joint proprietors — Aco-propiietor of 
a joint undivided estate was held to he bound by a 
suivey award and compromise to which the other 
joint proprietors weie parties when notice of the sur- 
vey proceedings was served on the proprietors jointly, 
and not on him individually Hue Lal Roy v. 
Sooruj Na^ain Roy . . . 3W,R,7 

" % 

13. Erocee dfmgs 

undei Act IV of 1840 — Evidence of posses non — 

Proceedings undei Act IV of 1840, to which both 

* 
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SURVEY AW AH©.— Effect of awwd-con. 

tinned, * 

litigants hl^o bepn parties, was held to he pfbperly 
treated as evidence between them on the question 
of , possession. Radha Churn Dass Gossamer v 
„ Akrankhqotea ♦ . . 20 W, B,j 420 

Kashee Kishore Rot Chowdhry v, Bama 

SOONDAREE DEBIA ChOWDHRAIN 

[23 W. R., 27 

* 14. Effect as against 

decree for possession. — A suivey award cannot over* 
xide*the decree of a competent Court awarding pos- 
session. Huro Rath Rot v. Antjnd Chundbr 

Rot . . . . IW.B, 329 

15. Evidence of pos- 

session. — Evidence of title —Survey'’ proceedings 
are evidence of actual possession, and must be re- 
garded as correct, so far as the appearance of the 
country is recorded theieon,but if questioned m 
time, are not conclusive on tlie^ question of title, 
Leelanund Singh v. Mohendro JNarain Sing 

[13 W. R., P. C„ 7 

10 , Proof of posses - 

sion. — Suit to set aside' survey award — In a case 
for setting aside a survey award which declared 
the plaintiff and the opposite party entitled to cer- 
tain chur lands to the extent they had respectively 
lost by diluvion, and the residue to he held jointly 
according to their shares, — Held that the opposite 
party had no light to sue for rents on the plea of 
joint possession, for he must first have fixed what 
lands are to be appropriated by him, and what by 
the intervenor separately, for the loss suffered by. 
each paity by diluvion; and aftei that how much, 
and what, of the remainder is entitled to beheld 
- „ jointly. Tarinee Kant Lahoort v . Hanee Mun- 
iufS 7 W. R., 203 

17 , Award by super- 

intendent of survey — Evidence of title . — An award 
by the superintendent of survey is not conclusive 
evidence of a contested light m a regular suit. 
Kotlash CirokDER Ghose v. Raj Chunder 
Banerjee . . . .12 W. R., 180 

13 , Decision on Act 

IV of 1840. — Evidence of title.— A. decision in an 
Act IV of 1840 case was no evidence of title one way 
or the other, Gudadhur Koonboo v. Ramkoomar 
Bose 6 W. R., 155 

10 , Award under 

Act IV of 1840.— Proof of title . — An award under 
ActdV 3840 was not sufficient proof of title when 
thru person m whose favour it was given did not 
maintain Ins possession under the award before the 
suivey authorities, and allowed his adversary to tahc 
actual possession. Joogul Kishore Shaha v . Raj 
Kishen StJEMAH . . , 3 W.R, 129 

20. Suit to set aside 

award under Act IV of 1840,— Proof of title , — In ' 


SURVEY AWARE,— Effect of award— con- 
tinued. 

a suit to sot aside an award under Act IV of 1840, — 
Held that the plaintiff ought to furnish some decisive 
» proof of Ins title, to justify tlio Court in disturbing 
the award of a competent authority, and that resump- 
tion proceedings instituted, by Government winch de- 
clared only that the lands/wcrc unfit for resumption, 
and therefore left thorn m the plaintiff's possession, 
were not such convincing proof of title. Bama- 
Soonderef Pare a Chowdhranee v. JRhttg butter 
Dabea Chowdhranee Greesh Chunder Chow- 
bhry v. Bhugruttee Dabea Chowbhranee 

[1 Hay, 495 

21. Award under 

Peng. Peg. VII of 1822 , s 33 — Power of Court to set 
aside aivjard. — Held that an award of arbitrators 
under section 33, Regulation VII of 1822, could not 
be set aside by tlie Courts of Judicature, Furzund 
An v. Ahmed Hossein . , 1 Agra, 267 

22. — - — — Award for more 

than amount of land claimed . — A survey award, if 
given for more than is claimed, is not binding as to 
the excess. It is not conclusive as to title Lulket 
Rakain Singh v. Narain Singh . 1 W. R., 333 

SURVIVORSHIP. 

See Gran t— Power op Alienation by 
Grantee , . 1. 1». R., II Calc., 1 

See Cases under Hindu I aw~~ Inherit- 
ance — Joint Property and Surviv- 
orship. 

See IPnot Law— Inherttance— Special 
Heirs— Females —Da uu htehs. 

f [ 1. 1*. R„ 6 Bom,, 85 

15 B. I». R., 10 

See Hindu Law— Joint Family— Powers 
of Alienation by Members— Other 
Members . 3B.L. R„ P, B.* 31 
re B. B. R„ 555 
I. Ii. B„ I Calc,, 226 

See Hindu Law- Partition- Shares 
on Partition— General Mode ov Di- 
vision , I. L, R., 5 Calc., 142 

See Will-- Construction, 

r [I, Ii, R„ 5 Calc., 59 

1. Joint tenancy, — Joint specula- 

tion on improving land. — Heal and personal property. 
— A joint speculation m improving land on a hazard 
of profit and loss is treated m equity as in the nature 
of merchandise and jus accresetmdi not allowed/ 
The survivorship m the case of joint tenancy is not 
r^a incident to it m the case of leasehold property 
r and personal estate, Web be », Lehter 
r ' [2 Bom., 55 : 2nd 52 




